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PREFACE. 


X  HIS  work  was  originally  published  in  three  parts :  The 
first  part  made  its  appearance  in  Novejnber  1190 ;  and  was  re- 
ceived by  the  Profession,  in  a  manner  highly  flattering  to 
its  author.  This  part  contained  the  whole  of  the  proceedings 
in  j)ersonal  actions,  in  the  court  of  King's  Bench,  previous 
to  the  plea;  together  with  all  that  was  peculiar  to  the 
proceedings  by  and  against  attornies  and  officers  of  the 
court,  against  peers  of  the  realm,  and  members  of  the  house 
of  commons,  upon  the  writ  of  habeas  corpus^  and  against 
prisoners  in  the  actual  custody  of  the  sheriff,  or  marshal,  &c. 
In  the  second  part,  which  was  published  in  November  1794, 
the  proceedings  at  large  were  continued,  from  the  de- 
mand of  plea,  to  final  judgment  and  execution;  and  the 
third  part,  which  treated  of  the  proceedings  in  scire  facias 
and  error,  was  published  in  November  1798. 

In  the  following  year,  a  second  edition  of  the  whole  work 
was  called  for :  in  which  some  ])arts  of  it  were  considerably 
enlarged,  particularly  those  which  treated  of  actions  and 
declarations ;  of  the  doctrine  of  arrest;  of  the  proceedings 
against  the  sheriff,  to  compel  him  to  return  the  writ,  and 
bring  in  the  body ;  of  allornies,  and  the  mode  of  their  ad- 
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mission,  with  their  duties,  privileges,  and  disabilities;  of 
the  practice  on  motions;  and  the  judgment  and  execution 
against  heirs  and  iertenants. 

In  the  </i}>rf  edition,  which  was  published  in  October  1803, 
a  new  Chapter  was  inserted,  on  the  removal  of  causes  from 
inferior  courts;  by  wTit  of  certiorari  and  habeas  corpus, 
from  such  as  were  of  record,  and  by  writ  of  pone,  recordari 
facias  loquelam,  or  accedas  ad  curiam,  from  such  as  were 
not  of  record  :  And  this  edition  was  not  confined  altogether 
to  the  practice  of  the  court  of  King's  Bench ;  but  contained 
an  account  of  the  means  of  commencing  actions  in  the 
court  of  Common  Pleas  :  and  references  were  occasionally 
made  to  the  rules  of  that  court,  and  more  frequently  to  the 
cases  of  practice  determined  therein,  as  reported  by  Lord 
Chief  Justice  Willes,  and  other  subsequent  reporters. 

The  fourth  edition  was  published  in  January  1808.  In 
this  was  comprised  the  substance  of  all  the  rules  and  orders 
of  the  court  of  King's  Bench,  on  the  subject  of  practice, 
from  the  beginning  of  the  reign  of  James  the  1st,  down  to 
that  period ;  and  in  addition  to  those  of  the  Common 
Pleas,  which  were  before  referred  to,  from  the  printed 
collection  ending  in  1743,  it  contained  all  the  subsequent 
rules  of  that  courc,  many  of  which  were  never  before 
published. 

Still,  however,  the  publication  related  principally  to  the 
practice  of  the  court  of  King's  Bench.  The  Author  had 
originally  intended  to  treat  of  the  practice  of  both  courts ; 
but  was  deterred  from  the  execution  of  his  design,  by 
the   difficulty   of   the   undertaking,    and   a    fear  of    failure 
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from  attempting  too  much.  Encouraged,  however,  by  the 
success  he  met  with,  he  afterwards  inserted  some  of  the 
more  recent  rules  and  decisions  of  the  court  of  Common 
Pleas;  and  in  the  fftk  edition,  j)ublished  in  November  1812, 
he  endeavoured  to  incorporate  the  whole  of  its  practice 
with  that  of  the  King's  Bench.  For  this  purpose,  and 
with  a  view  to  the  differences  between  the  practice  of 
the  two  courts,  which  will  be  noticed  in  the  Introduction ^ 
particular  attention  wa^s  paid  to  the  constitution  of  the  court 
of  Common  Pleas,  its  jurisdiction  and  officers,  and  the 
])rocess  used  for  bringing  in  the  defendant,  &c.  And 
besides  some  of  the  earlier  cases  of  practice,  most  of 
those  reported  by  Sir  George  Cooke,  the  author  of  tlie 
Practical  Register,  and  Mr.  Secondary  Barnes,  were  re- 
ferred to ;  and  all  that  were  to  be  found  in  the  reports 
of  Lord  Chief  Justice  Willes,  Mr.  Serjeant  Wilson,  Mr. 
Justice  Blackstone,  Mr.  Henry  Blackstone,  Messrs.  Bosanquet 
&  Puller,  and  Mr.  William  Pyle  Taunton:  And  lastly, 
so  much  of  the  official  practice  was  added,  as  the  Author 
could  collect  from  the  books  upon  the  subject,  or  was 
suggested    by    his  own  experience  and  observation. 

In  the  sixth  edition,  which  appeared  in  January  1817,  the 
proceedings  in  actions  by  and  against  attornies,  and  against 
prisoners  in  custody  of  the  sheriff,  &.c.  and  for  the  re- 
moval of  causes  from  inferior  courts,  were  placed  before 
the  declaration,  and  time  for  pleadifig  in  ordinary  cases; 
and  some  other  transpositions  were  made,  for  the  sake  of 
perspicuity,  and  in  order  more  clearly  to  connect  the 
different  parts  of  the  subject.  The  law  and  practice  of 
arrest  were    treated    of  altogether,   in  the   ninth  Chapter; 
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and  the  motions  and  rules  of  the  courts  were  newly  arranged, 
in  the  eishtecnth  ;  which  also  included  the  doctrine  of  at- 
tachmentSy  with  the  mode  of  proceeding  thereon,  and  some 
addition  to  the  practice  by  summons  and  order.  In  a  sub- 
sequent Chapter,  a  general  view  was  taken  of  the  rolls  of 
the  courts,  on  which  issues  and  other  matters  of  record  are 
entered,  with  the  entries  thereon,  and  by  whom,  and  in 
what  manner  they  are  made,  and  the  time  and  mode  of 
bringing  in  and  docketing  them ;  and,  in  the  Chapter  on 
executions,  the  writ  of  retorno  hahendo  in  replevin  was  treated 
of,  as  well  as  the  writ  of  habere  facias  possessionem  in  eject- 
went.  The  stamp  duties  on  legal  proceedings  were  also 
carefully  stated  in  that  edition,  from  the  last  general  stamp 
act. 

In  the  seventh  edition,  which  was  published  in  January 
1821,  besides  other  important  alterations  and  additions, 
which  are  particularly  noticed  in  the  preface  thereto,  the 
execution  by  levari  facias,  and  the  law  and  practice  of 
extents,  in  chief  and  in  aid,  with  the  proceedings  thereon, 
for  the  crown  or  its  debtor  to  obtain  execution,  or  for  the 
defendant  or  a  third  person  to  resist  them,  were  made  the 
subject  of  a  separate  Chapter  j  and,  in  the  following  one,  the 
writ  of  scire  facias  for  the  king  was  treated  of,  with  the 
proceedings  thereon,  for  the  recovery  of  his  debts,  or  ob- 
taining a  repeal  of  letters  patent. 

In  preparing  the  present  edition,  it  has  been  the  Author's 
endeavour  to  render  his  work  still  more  worthy  of  the  very 
favourable  reception  it  has  met  with  from  the  profession. 
The  whole  has  been  carefully  revised ;  and  such  corrections 
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made,  as  appeared  to  be  necessary,  as  well  in  the  text,  as 
in  the  notes  and  references.  The  several  acts  of  parliament, 
and  rules  of  court,  wliicli  have  been  made  since  the  publi- 
cation of  the  lust  edition,  are  introduced  in  tiie  present ; 
together  with  such  of  the  practical  decisions  of  the  courts, 
as  were  published  before  the  work  went  to  press,  or  could 
be  inserted  while  it  was  printing  oft^  T!ie  rest  are  given  by 
way  of  Addenda,  at  the  end  of  the  work,  together  with  some 
other  matters  which  were  inadvertently  omitted,  with  direc- 
tions for  incorporating  them ;  and  are  for  the  most  part  re- 
ferred to  in  the  Index.  These  decisions,  as  reported,  in  the 
King's  Bench,  by  Messrs.  Maule  &  Selwi/n,  Barnewalt  Alder- 
son  h  Cresswell,  Chitty,  Dowling  h  Ryland ;  in  the  Common 
Pleas,  by  W.  P.  Taunton,  J.  B.  Moore,  and  Broderip  & 
Bingham;  in  the  Exchequer,  by  Mr.  Price;  and  at  Nisi 
PriuSfhy  Mr.  Slarkie  ;  are  brought  down  to  the  end  of  last 
Michaelmas  Term  :  And  some  references  are  made  to  the 
reports  of  Sir  Orlando  Bridgman,  and  Lord  Kenyon.  In 
addition  to  which,  the  Author  is  happy  in  this  opportunity 
of  acknowledging  the  obligation  he  is  under  to  Mr.  Justice 
Holroyd,  for  his  kind  communication  of  some  very  valuable 
notes,  and  references  to  MSS.  cases  of  Practice,  never 
before  published. 

The  general  arrangement  of  the  work  is  pretty  much  the 
same  in  this  edition,  as  in  the  last,  except  that  the  third 
Chapter  has  been  divided,  and  is  now  confined  to  the  admis- 
sion, enrolment,  certificates,  and  re-admission  of  attornies ; 
their  privileges,  disabilities,  and  duties,  with  the  consequences 
of  their  misbehaviour.  The  remainder  of  that  chapter,  con- 
sisting of  the  proceedings  in  actions  by  and  against  altornieSy 
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&c.  and  for  the  recovery  and  taxation  of  their  costs, 
has  been  made  the  subject  of  a  separate  one,  being 
the  fourleeuth.  The  numerous  decisions  respecting  at- 
tornies  and  hail^  have  occasioned  considerable  alterations 
and  additions  in  the  third  and  twelfth  Chapters ;  and  in 
the  nineteenth,  there  is  a  new  and  copious  arrangement 
of  the  cases  in  which  attachments  for  contempt  may  be 
moved   for. 

The  Chapter  in  the  former  editions,  on  "  motions  and 
rules,  &c.  and  the  practice  by  summons  and  order,  &c." 
has  also  been  divided ;  and  an  additional  one  formed  out 
of  it,  being  the  twentieth  in  the  present,  on  "  motions  and 
rules,  &c.  peculiar  to  the  action  of  ejectment,  and  affi- 
davits in  support  of  them,  and  such  motions  and  rules 
as  are  not  necessarily  connected  with  any  suit."  The 
first  part  of  this  chapter  contains  the  modern  prac- 
tice in  the  action  of  ejectment,  against  the  casual  ejector, 
and  particularly  with  regard  to  the  service  of  the  de- 
claration, in  ordinary  cases,  and  by  landlord  against  te- 
nant, on  the  statutes  4  Geo.  II.  c.  28.  §  2.  and  1  Geo.  IV. 
c.  87.  hefore  appearance  ;  as  well  as  against  the  real  ejector, 
in  the  case  of  a  vacant  possession ;  and  by  or  against  the 
tenant  or  landlord,  &c.  after  appearance,  and  before  trial  : 
The  remainder  of  tlie  practice  in  ejectment  is  inciden- 
tally treated  of,  in  subsequent  chapters.  There  is  also, 
in  the  latter  part  of  the  twentieth  Chapter,  a  full  account 
of  the  motion  and  rule  for  setting  aside  an  annuity,  and 
delivering  up  the  securities  to  be  cancelled,  &c.  with  the 
decisions  of  the  courts,  on  the  statutes  17  Geo.  III.  c. 
26.  53  Geo.  III.  c.  141.  &  3  Geo.   IV.  c.  92.     And,   in   the 
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thirty-fifth  Chapter,  an  outline  is  given  of  written  evidence, 
referring  to  the  different  books  in  which  tlie  subject  is 
more    fully  treated  of. 

Amid  such  a  variety  of  new  and  important  matter,  making 
altogether  more  than  a  tenth  part  of  the  whole  work, 
some  errors  must  necessarily  have  occurred  :  These  the 
author  trusts  will  be  viewed  by  a  liberal  Profession,  with 
their  accustomed  candour;  especially  when  the  difficulty 
is  considered,  of  altering  the  text  of  a  work,  after  it  has 
been  once  composed. 

The  general  order  of  the  proceedings  is  the  same  in 
the  courts  of  King's  Bench  and  Common  Pleas :  and 
the  reader  will  observe,  that,  without  breaking  in  upon 
that  order,  the  author  has  first  of  all  treated  of  the 
practice  that  is  common  to  both,  and  then  of  what  is 
peculiar  to  each,  or  difierent  in  one  from  the  other  of 
them.  When  the  practice  is  the  same  in  both  courts, 
it  is  in  general  so  stated,  by  using  the  word  "  courts" 
in  the  plural  number;  and  where  the  peculiarity  or  dif- 
ference between  them  is  considerable,  it  is  commonly  made 
the  subject  of  a  distinct  paragraph  ;  but  otherwise  it  is 
noticed  in  the  same  paragraph,  and  most  frequently  at 
the  end  of  it.  In  referring  to  the  rules,  they  are  marked 
with  the  initials  of  the  courts  to  which  they  belong ;  and 
in  citing  the  cases,  the  court  in  which  they  were  decided 
is  in  general  mentioned.  It  should  still  be  remembered 
however,  that  the  })ractice  was  originally  written  for,  and 
confined  to  the  court  of  King's  Bench  :  and  hence,  where 
the  "  court"  is  mentioned  in  the  singular  number,  it  must 
be   understood  to   mean    that   court,    unless    the    subject 
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matter  appear  by  the  context,  or  reference  to  the  notes, 
to  relate  to  the  practice  of  both  courts,  or  be  confined 
to  that  of  the  court  of  Common  Pleas.  Whenever  the 
practice  of  the  Exchequer  of  Pleas  is  introduced,  that  court 
is  always  particularly  mentioned. 

For  the  original  cases  referred  to  in  the  course  of  the 
work,  the  profession  are  chiefly  indebted  to  Mr.  Justice 
Holroyd,  the  late  Mr.  Serjeant  Runnington,  the  late  Mr. 
Geor<^e  Wilson,  one  of  his  majesty's  learned  counsel,  Mr. 
Abbot,  (now  Lord  Colchester,)  when  at  the  bar,  Mr. 
William  Elias  Taunton,  and  Messrs  Maule  &  Selwyn ; 
whose  initials  are  added  in  the  Table,  to  the  names  of 
the  cases  they  respectively  furnished*.  The  few  which 
are  not  marked,  were  communicated  singly,  by  other 
friends,  at  different  times. 

The  whole  work  has  been  necessarily  repaged;  and 
references  made  throughout  to  the  present,  being  the 
sixth  edition  of  the  Practical  Forms,  so  as  to  make  them 
correspond  with  the  Practice,  to  which  they  are  intended 
as  an  Appendix.  The  Tables  of  Statutes,  and  general  Rules 
of  court.  Orders,  and  Notices,  prefixed  to  the  work,  have 
been  also  carefully  revised,  corrected  and  repaged,  with 
the  table  of  the  principal  reports  of  printed  cases  referred  to 
therein ;  and  the  table  of  original  or  MSS.  cases  consider- 
ably enlarged.     By  these  Tables  it  will  appear,  tliat  there 

*  The  cases  of  Mr.  Justice  Holroyd,  are  from  M.  16  to  E.  37  Geo.  Ill,; 
those  of  Mr.  Serjeant  Runnington,  from  E.  18  to  M.  27  Geo.  III. ;  those  of 
Mr.  Wilson,  from  M.  22  to  T.  31  Geo.  III. ;  those  of  Mr.  Abbot,  from  E. 
32  to  E.  39  Geo.  III.;  those  of  Mr.  Taunton,  from  H.  40  to  M.  49  Geo. 
III.  and  those  of  Messrs.  Maule  and  Selwyn,  from  E,  5Q  to  T.  57  Geo.  III. 
inclusive. 
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are  upwards  of  four  hundred  and  fifty  Statutes  referred  to 
in  the  following  workj  and  more  than //ue  hundred  general 
Rules  of  court.  Orders,  and  Notices.  The  whole  number  of 
printed  Cases  amounts  to  upwards  of  teti  thousand;  including 
more  than  a  thousand,  which  have  been  published  since  the 
last  edition  ;  and  the  original  or  MSS.  cases  are  nearly 
five  hundred,  of  which  more  than  eighty  were  communicated 
by  Mr.  J.  Holroyd.  The  Index  also  has  been  carefully 
revised,  altered,  and  repaged;  and  some  of  the  principal 
titles  have  been  new  modelled  and  enlarged,  particularly 
those  relating  to  Attachments^  Attornies,  Bail,  Chancery, 
Damages,  Death,  Ejectment,  Evidence,  Fines  and  Recoveries, 
Hundredors,  Notices,  Writs  and  Returns,  Rules  and  Orders, 
Sheriffs,  Tithes,  &c. ;  so  as  to  adapt  it  to  the  work  as  it 
now  stands,  pointing  out  the  differences,  when  necessary, 
between  the  practice   of  the    courts. 

Upon  the  whole,  no  pains  have  been  spared  to  improve 
the  present  edition  :  and  it  is  now  submitted  to  the  Pro- 
fession, as  exhibiting,  in  a  connected  point  of  view,  the 
practice  of  the  courts  of  King's  Bench  and  Common 
Pleas,  in  personal  actions,  and  ejectment;  with  the  rules, 
and  modern  decisions,  on  the  plea  side  of  the  court  of 
Exchequer;  particularly  noticing  the  changes  it  has  un- 
dergone during  the  reigns  of  his  late  and  present  Ma- 
jesty :  of  which  it  may  with  truth  be  affirmed,  that  in 
no  period  of  our  history  has  the  law  been  better  ad- 
ministered, nor  the  courts  of  justice  filled  with  more  able 
and  upright  judges. 


Temple, 
\st  June,  1824. 
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Elizabeth  : 

5.  c.    4.  $  31.  Costs.  980. 

c.    9.  ^  12,    JVitnesses.  857. 

c.  25.  7We5.  810.  (/). 
8.  c.    2.  Declaration,  Costs.  421.  4()4.  735.  1018. 

13.  c.    4.  §  I.  King's  Debtors,  Ojliccrs,  Accountants.  1097' 
c.    5.  Fraudulent  Preference.   1045. 

c.  29.  Conusance.    6*84. 

14.  c.    5.  §  37.  Prisoners,  Allowance.  376. 
c.    9.  Talcs.  810.  (/■). 

18.  c.    3.  $  2.  Notice  of  Action,  Jvstices.  27. 
5.  §  1.  Jniormation,  Penal  Statute.  9^' 

3.  Compounding   Penal  Actions,  Infants,    Costs.    95.  603. 

1022. 
c.  12.  Trials  at  Nisi  Prius.  811. 

c.  14.  Warrant  of  Attorney,    Original  Writ,  Jeofails.  91,  2.    104. 

954,  5.  958.  1229. 
23.  c.    3.  §  10.  Amendment  of  Fines,  S^'C.  763. 
27.  c.    4.  §  7,  8.  Statutes  Merchant,  and  Staple.  1133.  (a). 
c.    5.  Demurrer.  751. 
c.    8.  Error.   1193.  1198. 
c.  10.   Costs.  603.  1022. 
c.  13.  Hue  and  Cry.  14.  II9,  20,  21. 
29.  c.    4.  Extortion,   Poundage.  925.   1024.  1083,  4,  5. 
31.  c.     1.  Error,  Exchequer.  1195.  {b). 
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Elizabeth: 

31.  c.    3.  §     1.    Writ  of  Vroclamntion.   129,30. 
3.   Bail  on  Outlaxvn/.   137,  8,  9« 
c.    5.  §     2.  Feval  Actions,  Informations,  Venue.  43 1 ,  2. 
5.  Limit ation  of  Actions.   13,  14. 
43.  c.    2.  $  14,  15.  Prisoners,  Allowance.   376. 

19.  Damages,  Costs.  6"23.  704.  (i.)  1024. 
c.     5.  Habeas  Corpus.  405. 
c.    6.  Casts.  711-  987, «. 
James  I. 

1.  c.  15.  §  13.  Action  by  Assignees  of  Bankrupt.  7. 

2.  c.  13.  $     2.   Privilege  of  Parliament.  1070,71. 

3.  c.     1.  Holydnys.  50. 
c.    7.  $  1.  Cos^s.  326. 

2.   Attornies.  54.  69.  (f/)- 
c.    8.  Bailin  Error.   1151.  (e.)  1204.  1207,8.  1210.  1212. 
c.  15.  §  4.  Costs,^Court  of  Rcque!>ts.  989-  993. 

4.  c.    3.  Costs.  464.  984.  101 7- 

7.  c.     5.  General  Issue,  Costs.  704.  (i.)  1025,  6". 
c.  15.  Debt  to  King,  Assignment.   11  14. 
21.  c.    4.  Penal  Actions,  Informations,  Venue.  432.  566,  7,  8. 
c.  12.  $  2.  General  Issue,  Costs.  1025. 

5.    Venue,  General  Issue,  Justices,  Spc.  433.  704.  (i). 
c.  13.  Jeofails.  954,  5.  957,  8. 
c.  16.  $  13.   Limitation  oj'  Actions.   14,  15. 

5.  Tender  of  Amends,  Trespass.  33. 

6.  Co5f5.  996,7.  1002,  3. 
c.  19.  $   9.   Bankrupts.  969. 

11.   Bankrupts.   1045. 
c.  23.  Habeas  Corpus.  405,6.412. 
c.  24,  Execution.    IO7I. 
c.  26.  §  2.  Personating  Bail    276. 
Charles  I. 

3.  c.    4.  §  4.   B«i/  in  Error.  1204. 
16.  c.    6.  Michaelmas  Term,  Teste  and  Return.  102.  103.  (/".  )  ll6.(m.) 

125.  (/*.) 
Charles  II. 

12.  c.  14.  Holt/days.  50. 
c.  30.  Holydays.  Id. 

13.  c.  11.  Holydays.  Id. 

slat.  2.  c.  2.  §  2.  y4c  etiajn.   147,  8. 

3.  jN^o//  pi  OS,  Costs.   421.  423.  462.  464.  1018,  I9. 

4.  Outlawry.   132.  141.  (a). 

5.  Prisoners.  36 1,  2. 

6.  7.   re.s/e  and  Return  of  Writs.  97-  (d.)  840.  IO67, 

8.  1148. 
9.  Bail  in  Error.   1151.  1207. 
10.  Cosjfs.    1243. 

16.  c.    2.  Error,  Exchequer.   1195.(6). 

16  &  17.  c.  S.  §  1,  2.   Jeofails.  954,  5.  957.  959,  60.  976. 

3.   Bfl?7m  Error.    1151.  1207,  8,  9-  1211,  12. 

17.  c.    7.   Replevin,  Costs,  Execution.  419-   622.    625.   920.   (e.)   9^3. 

1013.  1030.  1078,  9. 
c.  8.  ^  1.  Judgments.  96G.  1 168.  11 70, 
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Charles  II. 

17.  c.    8.  §  2.  Administrator  de  honis  non.  1172,3. 
17  &  18.  c.  12.  Bail  in  Error,  Ejectment,  Ireland.   120.9. 
20.  c.  4.  Error,  Exihequer.   \\9b.  {h). 
22  &  23.  c.  4,    Bail  in  Error.    I207,  8. 

c.  9.  Judges  Certificate,  Costs.  884.  988.  997,  8,  &c.    1001, 

2,3. 
29.  c.  3.  §     4.   Contracts.  436.  (c). 

10.  Judgments,  Cestui  que  trust.  9(j8.  107.3,  6". 
14,  15.  Judgments.  971. 
16'.   Execution.  9O8.  103S,  9-  1099- 
18.  Recognizances.    1135. 
c.  5.  4//idavits,  Commissioners.    179.  497.  502. 
c.  7.  §  6".  ISuuday.  215. 
31.  c.  2.  Habeas  Corpus.  349. 
William  &  Mary  : 

1.  c.  27.   Wales,  Error.   II93. 

2  &  3.  scss.  I.e.  5.  Damages,  Costs.  925. 

3.  c.  14.  Heir  and  Ancestor.  969,  70,  71. 

4  &  5.  c.     4.  §  1,  2,  3,  4.   Bail.  249,  50.  26'3.  276'. 

c.  18.  §  2.    Information,  Quo  Warranto,  Costs.  986. 

3,  4,'5.  Outlawry.   132.  137,  8. 
C.  20.  §  2,  3.  Docketing  Judgments.  44,  5.  789,  9/2,  3,  4. 
c.  21.  Prisoners.  343.  31.5.  350. 
c.  23.  ^  10.   Costs.   1003. 
c.  24.  $  15.  Jury.  836. 
IS.  7Ve5.  907. 
5.  c.     3.   Common  Bail.  240.  (/). 
12.   Capias  pro  fine.  97^' {H). 
c.  21.  §  14,  &c.  Pauper,  Stamps.   <)3. 
5  ik  6.  c.  21.  §  4.  Date  of  Proqess.   157. 
William  III. 

7  &  8.  c.  24.  Oaths.  66. 

c.  32.  $  1.  Jury  Process.  838,  9.  954. 

3.  Tales.  810.  9O7. 
c.  36.  §  3.  Docketing  J udgments.  973. 

8  &  9.  c.  11.  $   1.   Cosf*  on  Acquittal.    1023. 

2.  Costs  on  Demurrer.    1008.  (e.)  IOI9.  1243. 

3.  Costs  in  Waste,  Scire  Facias,  and  Prohibition.  C21. 

981,2,3.  1145    1150.  1185,6. 

4.  Costs  for  wilful  Trespass.   1001.  1003,  4. 

6.  Executors  and  Ad7ninistrators,  Costs.  981.  984. 

6.  Scire  Facias,  Judgments.  411.  967.  982.  lloS,  9. 

7.  Abatement.  967.  II JO.  1220. 

8.  Da7nages,    Suggestion    of  Breaches,    Scire   Facias. 

606.  632.  634.  740,  41.  742.  (a.)  778.  922.  982. 
1160.  1206,  7.  1241. 
c.  26.  Escape.  234.  (/). 
c.  27.  §     3.  Error.  1243.  (e.) 

6.  Escape,  Fresh  Pursuit.  703,  4. 

12.  Kw/e  ^o  />/f«r/.  325. 

13.  Prisoners.  358.  362. 

9&  10.  C.  15.  J  1,2.  Arbitration.  874,5.  878.  8S0.  894.  898. 
33.  Common  Bail.  240.  (  /  ). 
c.  25.  §  42.  Da^e  of  Process.  157. 
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William  III. 

10&  11.  c.  10.  §  20.  Arrest  for  exporting  Wool.  172. 
c.  14,.  Limitation,  Error.  II96".  1232. 

11  &  12.  c.    9-  §  1-  Costs.  9S7.  997,  8. 

2.  Arrest  in  Wales,  and  Counties  palatine.  I70. 

12  k  13.  c.    2.  Judges.  36". 

c.    3.  Peers,  and  Members  of  the  House  of  Commons.  25.  34. 

113. 
13.  c.    6.  §  3.  Oaths.  66. 
Anne  : 

1  Stat.  2.  c.  6.  §  1.  Escape  Warrant.  233,  4.  IO71,  2. 

3  &  4.  c.    9-  Arrest,  Promissory  Notes.  7- 

4  &  5,  c.  16.  §     1.  Demurrer.  449.  751,  2. 

2.  Jeofails.  104.  441.  (A.)  958.  976- 

3.  Warrant  of  Attorney.  91. 

4.  5.  7.  Double  Pleas',  Costs.  706.  712.  799.  IOO6. 

112(). 
6.  Venire  Facias.  8O6. 
8.   Tzea'.  847. 

11.  Dilatory  Pleas.  692.  1174. 

12.  Payment.  951.  1184. 

13.  Bringing  Money  into  Court.  I73.  587,  8.  633. 

16.  Fine,  Entry,  Limitation  of  Actions.  519. 

17.  19.  Liinitation  of  Actions.  15. 
20.  Bail-Bond.  7.  298.  300.  411. 

24.  Extent,  Pleadings.  959. 

25.  Costs.  1219. 
27.  Account.  1. 

5.  c.    8.  Art.  23.  Scotch  Peers,  Privilege  from  Arrest.  194. 
c.  18.  §  4.  6.  Registering  Judgments,  SfC.  975.  1135. 

6.  c.  26.  §  12.  Scotla7id,  Error,  1195. 

c.  35.  $  19.  Registering  Judgments,  Sfc.  975.  1135. 

7.  c.  12.  Ambassadors.  193. 

c.  20.  $  18.  Registering  J^idgments,  Sfc.  975.  1135. 

8.  c.    9.  $  32.  37.  Statnp  Duty.  59.  («.) 

C.  14.  $  1.  Execution.  4.  436.  (z.)  1053,  cVc.  1056. 

4.  Debt  for  Rent,  Annuity.  4. 

8.  Recovery  of  Fines,  Sfc.  Extents.  1053.  1100. 

9.  c.  14.  Gaming.  13.  643.  667.  686. 

c.  20.  §  2.  Mandanms,  Costs.  984.  5. 

5.  Q?/o  Warranto,  Costs.  7O8.  986. 

7.  Mandamus,  Quo  Warranto,  Jeofails.  959- 
12.  Stat.  2.  c.  16.  Costs.  980. 

Georoe  I. 

1.  Stat.  2.  c.  5.  1^20^  ^c^   14.  11 9.  121. 

c.  48.  Action  against  Township,  Trees,  4  c.  122. 
3.  c.  15.  §  1.  Sheriff's  Officer,  Extortion.   1119- 

3.  Poundage,  Extents,  Recognizances.  1084,  5.  1118, 19,20. 

8.  Death  of  Sheriff,  Undersheriff'.  Addend,  to  p.  314. 

9.  Poundage,  Sheriffs,  Apportionment.  1120.  (f?.) 
13.  Poundage.  232."  1084,  5. 

16.  Poundage,  Elegit,  Habere  facias.  1083,  4.  1138. 

17.  Poundage,  Capias  ad  satisfaciendum.  1083. 
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George  I. 

5.  c.  13.  Jeofails.  104.  (c.)  955.  1218. 

6.  c.  l6.  $  1.  Action  against  Toxinship,  Trees,  4"C.  122. 
c.  18.  Joint  Stock  Companies,  Nuisance.  5y4. 

c.  21.  $  53.  Sealing  blunlc  xcrits.  48.  (6.) 
34..  Date  of  IVairant.  157,8. 

7.  c.  31.  ^  1,2.  Bankrupt y  Certificate.  206. 

8.  c.  25.  ^  1,  2.  Recognizances.  1134.  (a.) 

3.  Poundage,  Statute  Staple,  SfC.  1137,  8. 

4.  Recognizances,  1137. 

6'.  Judgments.  971-  (A.)  1135.  (6.) 

9.  c.  22.  B/acA:  act.  119.  121. 

12.  c.  29.  ^  1,  2.  Process,  Arrest,   Bail.   IO9.  153.  l63,  4.   I67.  1()9, 

70.  179.  222.  239,  40.  242.  407.  420.  497. 

3.  Habeas  Corpus.  406. 

4.  Attornics.  84. 

c.  31.  Trials  at  Nisi  Prius.  811. 
Georoe  II. 

1.  Stat.  2.  c.  14.  §  15.  ^/res^  of  Seamen.  201,  2,  3. 

2.  c.  22.  §  13.  6W  ojf.  715.  7 18. 

c.  23.  5  1-  3.  5,  6.  10.  12,  13.  15.  17,  18.  20,  21.  Attornies.  55,  6, 

7.  6],  2.66,  7,  8,9.  158.320. 

23.  Costs.  26.  326,  7-  331,  2,  3.  335.  337. 

24.  Attornies  practising,    without  being  admitted.    55,   6. 

Addend,  to  p.  56. 
26,  7 '  Attornies,  Coroner's  Clerics,  Sec.  56. 
c.  24.   Briber}/.  568. 
c.  36.  §  8.  Ships  Articles,  Sca7ncns  Wages.  640. 

3.  c.  25.  $  8.  1 1.  18,  19-  Jury.  836.  (6.)  841,  2.  906,  7- 

14.  View.  847.  907- 

15.  Special  Jury.  ^4^3. 

c.  26.   Penal  Actions,  Venue.  432. 

4.  c.     7.  §  2,  3.  Qualification   of  Jurors.  836.  (/O.) 
c.  26.  Jeofails.  959^60. 

c.  28.   $  1.   Tenant  holding  over,  Double  Value.  172. 

2.  Ejectment,    Service    of  Declaration.    531,   2.    Affidavit 
of  Service.  536.  Rule  for  Judgment.  538. 
4.  Ejectment,  Staying  Proceedings,  552.  589. 

5.  c  18.  ^  2.  Attornies,  Justices.  79- 

c.  27.  §  1,  2,  3,  4,  5.  Process,   Arrest,  Bail.  88.  98.    IO9.  l63,  4. 

167.  240.  242.   362.  420. 

c.  30.   §  5,  6,  7.  9.  13.  23.  28.  Bankrupts.  Arrest,  Set-off.  203,  he. 

290.  696,7.   718.719-   {d.)%b9.   (/'.)  906.  (A.)    1049. 

1095.  1160,61. 

25.  46.   Bankrupts,    Petitioning  Creditor,  Assignees,  Costs. 

331,  2. 

6.  c.  27.  §  2.  Attornies.  68.  r./>' 

7.  c.    8.  iSYocA-  Jobbing.  755.  827,  8. 

c.  20.  §  1.  Ejectment  by  Mortgagee.  552.  590. 

8.  c.    6.  §  1.  18.  Registering  Judgments,  &c.  975.  1135. 
c.  16.  §  4.   Hundredors.  II9,  20,  21,  22. 

c.  20.   $  6.  Destroying  Turnpikes,  &c.  121,  2. 
c.  24.  $  4,  5.  i'c^f)//■.  715,  16.  720.  (a.) 

10.  c.  32.  $  4.  Cutting  Hop  linds.  122. 

11.  c.  19.  $  1  and  3.  Fraudulent  Removal  of  G oods,  698.  941. 
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GliORGE   II. 

11.  c.  19.  §  12.  Notice  of  Declaration,  Ejectment,  Landlords.  548.  550. 

1024. 
IJ.   Ejectment,  Landlords.  548  &c. 
1  1.    Action  for  Use  and  Occupation.  720.  («.) 

18.  Double  Rent.  698. 

19.  Costs,  Certificate.  988, 

21,  22.   Creneral  Issue,  Costs.  704.  (?.)  1013.  1025. 
23.    Replevin  Bond.  7,  IO79. 
c.  22.   §  5.   Hundredors.  122. 

12.  c.  13.  §  3,  4,  5,  6",  7,  8,  9.  12.   Attornies,  Prisoners.  5S,  6.  66.  80. 

159.328,9- 
c.  26'.  §  9.    Goldsmiths'  Compani/,  Penalties,  Erecution.  1034. 
c.  28.   §  1.   Gaming  House.  5(j9. 
c.  29.  CoHHfj/  Rate.  123. 

13.  c.  19.  §  6.  Horse  racing.  Compounding  Penal  Action.  604. 
\\.  c.  10.   Costs.  989-  994.  (i9.) 

c.  17.  §   I,  2,  3   Judgment  as  in  case  of  Nonsuit.  497.  818,  19-  822. 

830,31. 

4.  5.  Notice  of  Trial,  and  Countermand.  024.  815,  &c. 

18.  c.  20.   Notice  of  Action,  Justices.  27- 
c.  34.   §  1.   Gaming  House.  069. 

19.  c.  34.  9  6.  Officers  of  Customs,   Execution  against  Hundredors.  122. 

16".  Customs  and  Excise,  Costs.  1005.  (/>.) 
c.  37.  §  6.   Policies  of  Assurance.  6'j9- 

7.  Bringing  Money  into  Court.  67O. 

20.  c.  19.   $   1.    IV ages  of  Labourers.  572.  (c.)  c.  24. 

6.   Prize  Money. 575. 
c.  37.  §  2.  jRh/c  to  return  Writs.  307. 

21.  c.     3.   Process,  Afidaiit,  Arrest,  Bail.  \63. 

22.  c.  24.   Hundredors.  II9. 

c.  40.  §2.   to  §  15.   Attornies,  Sessions,  Clerk  of  the  Peace.  55,  6. 

58.  Ol,  2.  69.79'  85. 

34.  Execution  against  Hundredors.  121. 

35.  Bail  bondi,  Assignment,  Counties  palatine.  298.  (f'J 
c.  47.  Suggestions,  Costs.  992,  3,  4, 

23.  c.  26.  §   15.  Attornies,  Solicitors.  6S. 

c.  27.  Co;//'^  «/  Requests,  Costs.  565.  992. 

c.  30.  CoAis.  992. 

c.  33.  Costs.  Id.  1U25. 

24.  c.  18.  $   1,  2,  3.  Jury.  836.  (a.)  844. 

5.  Trials  at  Nisi  Prius.  811. 
c.  42.  Attornies,  Costs.  75.  992. 

c.  44.  $  1.  Notice  of  Action.  26,  ?. 

4.  Bringing  Money  into  Court.  67 1,  2. 

6.  Demand  of  Copy  of  Warrant.  3 1 . 

8.  Limitation  of  Actions,  Justices,  Constables,  &I.C.  \9- 

c.  48.  Michaelmas  Term,   Teste  and  Return.  102,  3.  liO.  (;??.)  125. 

(^.)  348.  (6.) 

25.  c.  34.  Court  of  Requests,  Costs.  992,  3.   . 
c.  36.  Disorderly  Houses.  604.  643. 

20.  c.  21.  §  8.  Arrest  on  remedial  Statute.  172. 
27.  c.  17.  Marshal.  40. 
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Geouge  If. 

29.  c.    4.  §  14.  Arrest  of  Soldiers.  203. 

c.  36.  Action  against  Towns/ii}),  Trees,  &c.  J  22. 

30.  c.    3.  §  1^7.  Attorney,  Commissioner  of  Land  Tax.  80. 
c.     8.  5  20.   Arrest  of  Soldiers.  203. 

c.  19.  §  75.  Aftornies,  Costs.  55.  326. 

31.  c.  41.  miction  against  Township,  Trees,  &c.  122. 

32.  c.    6.  Costs.  992. 

c.  28.  §  1,  2.  4.  11,  12.  Sheriff's  Officers,  Extortion.  228,  &c.  232. 

376'.  50"9   755.  708. 
13,    14,    15,    10",    17.    20.  Execution,   Prisoners.   378,  &c. 

383,  4.  387,  (Sec.  1103. 
24.  Insolvent  Debtors,  Lords'  Act.  380. 
George  III. 

1.  c.  23.  Judges.  36. 

2.  c.  19.   $  5.   Co.si*.  1024. 

4.  c.  33.  Bankrupts,  Privilege  of  Parliament.  113,  14.  2l)0\ 
6.  c.  50.  §  2.  Isle  of  Man,  Affidavits.  179-  (^0 
9.  c.  29.  Demolishing  Mills,  &c.  Addend,  lo  p.  122. 
10.  c.  50.  Distringas,  Issues,  Appearance.  107,  8.  117-  19^'.  5.  314. 

12.  C.  21.   Mandamus,  Costs,  985,  0. 

13.  c.  51.  $  1,2.    fr«/e«.  150.  320.  1004,  kc. 
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4.  C.  1.  Articles  of  Clerkship,  Indemnity.   Addend,  to  p.  58.  (/.) 
c.  95.  General  Turnpike  Act.  Addend,  to  p.  569.  (h.) 

c.  cxxiii.  ^  12,  &c.  Court  of  Requests,  Southzcark,  Costs.  Addend^ 

to  p.  99'i,  3,  4,  5, 
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In  King's  Bench ; 

of  James  I. 

2.  T. 

l604. 

3.  H. 

l605, 

5.  H. 

1607. 

6.  v.. 

1608 

7.M. 

KiOp. 

reg.  1.  Filing  Pleas.  6l3.  (g.)  724. 

2.  Marking  Postea.  932. 
Motions,  Rules.  512. 

Bringing  Money  into  Court.  66^.  (a.)  672. 
Return  of  Latitat,  &c.   16O. 
1609.  Notice  of  Bail,  254. 

13.  K.  1615.  Record  of  Nisi  Prius,  Marshal's  fees.  872.(6.) 
17.  E.   1619,  Docketing  Judgments.  973. 

19.  H.  1621.   JFales,  Judicial  IVrits.   1062.  (6.) 
Charles  I. 

8.  \\.  1632.  Declaration,  Variance.  453. 
11.  E.  1635.  Certiorari,  Error.   1230. 

14.  II,  l638.  Habeas  Corpus,  Prisoners.  353. 

15.  M.  1639.   Filacers,  Signing  Writs.  39-  {d.) 

17.  M.  l64l.  Demurrer  Books,  &c.  796.  798.  1234. 

20.  T.   1644.  Clerk  of  the  Errors.  1199- if-) 

21.  T.   1645.  S/ierif  of  Chester,  Return  of  IVrits.   150.(6.) 
jNI.   Notice  of  Bail.  254. 

H.    Sheriffs  and  their  Deputies.  52. 

23.  E.   1647.  Under-sheriffs.  ld.{f.)79^- 

H.    Filing  Bail-piece.  255.  (6.) 

Commonwealth: 

1649.  H.  reg.  2.   Entering  Issue.  869.  (6.) 

1650.  H.  reg.  3.  Filing  Bail-piece.  278. 

1651.  E.  Summoning  Juries.  842.  (a.) 

M.   /jrti/,  7/ateas  Corpus,  Notice  of  Trial  408.  (<f.)  822. 

1654.  JNI.  §  1.  Attornies,    Bail,     Under-sheriffs,    &c.    Sheriff's 

Deputies.  52.  (/.)  54,  5.  69.  C(/.)77.79.  81.246. 

F/jectment.  533. 
2.  Sheriffs,  Bailiffs,  Warrant  to  Arrest.  52.  214. 

4.  Attornies.  55. 

5.  Venue.  474.  650.  652.  658.  (c.) 

6.  Outlawry,  Bail,  Undertaking  to  appear.  130.  (a.) 

225. 

7.  8.  Bail,  Habeas  Corpus,  Procedendo.  253.351,  2. 

404.  407,  8,  9,  10- 
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In  King's  Bench  ; 

of  Commonwealth  : 

1654.  M.  §  9-   Bail,  Habeas  Corpus,  Vemie,  .4ttornics.   171- 239- 

321.  407.  414.  606. 

10.  Appearance,   Attornies,  Undcrtahvig  to  appear. 

81.  90.  242. 

11.  Habeas  Corpus,  Prisoners.  343.  (a.)  350.  337. 

12.  Declaratio7i  by  Original.  435. 

13.  Amendment.  763.  (n.) 

14.  Rolls.  787. 

15.  Declaration,  Imparlance,  423.  469« 

17.  Demurrers,  Amendment.  750.  753. 

18.  Notice  of  Trial,  Costs.  818. 

20.  Special' Verdict ■>.  928. 

21.  Venire  de  novo.  953. 

22.  Habeas  Corpus,  Costs.  414. 

1656.  E.  Attornies.  82. 

T.  7-eg.  1.  Sealing  and  Signing  f Frits.  48.  147- 
2.   Clerk  of  the  Treasury.  39. 

1657.  E.  rcg.  1.  Docketing  Judgments.  973. 

2.  Common  Bail.  244. 

3.  Entering  Issue.   869.  (^r.) 
H.  Entry  of  Pleadings,  kc.  788. 

1658.  E.  Special  Causes.  510.  (c.) 

1659.  E.  5ea/ing  a«r/  Signing  Writs.  48.  1037- 
Charles  II. 

13.  T.  1661.  Special  Bail.  255. 

M.    Sealing  Writs.   48.  (c.) 

14.  E.  1662.  Attornies,  Attending  Court  on  Motions.  81,2. 

T.    reg.  1.  Ejectment,    Process,    CoJnmon    Bail.  239. 

543,  4. 
.  .     reg.  2.  Appearance  of  Attornies.  ^\.     Attendance 

at  Judge^s  Chambers.  515. 
14  &  15.  H.    reg.  1.  Attornies,  Attendance  on  Master.  82. 
2.   Trial  at  Bar.  810. 

15.  E.   1663.  reg.  1.  Seating  and  Signing  Writs.  48. 

2.  JVarrant  of  Attorney.  594. 

3.  Clerks,  Secondary.  7^7'  (p-) 

4i.  Sheriff's  Deputies,  JVarrant.  52.  214. 

T.    ■ §  1.  Ejectment,  Particulars.  546. 

2.  Scaling  Record  of  Nisi  Prius.  868.  (rf.) 
M.    §  1.  Additions  in  Affidavits.   178.499. 

2.  ^c  ci!K7w,  Arrest.   148.  174.  I96. 

3.  C/e/7c  of  Declarations.  322. 

15  &  16.  H.  §  I.  Clerks,  Secondary.  7S7.  (p.) 

2.  Issues,  Trial,  Entering  Causes.  824.(y".) 

86s.  (d.)  870. 
16.  E.  1664.  reg.  1.  Prisoners.  372. 
2.  £/7w.  1210. 

T.    Filing  Pleas.  6\3.{g.)724>. 

M,    Bail,  Habea'i  Corpus.  253,  4.  255,  6.  409,  10. 

18.  E.   1666.  Signing  Pleas,  &c.  6l4.  724.  777-  79^.  1234. 

19.  E.  1667.  Clerk  of  Declarations.  322.  (k.) 

20.  T.  1668.  Clerks,  Secondary,  787.  ip.) 
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In  King's  Bench ; 
of  Charles  II. 

20  cS:  21.  II.  1C()'8.    Issues,  Trial.  824.  (/.)  S6S.  (d.) 

22.  T.  1670.  S/Hcial  Hail.  2S2. 

24  &  25.  H.    1672.  .Scaling  IVrils.  4S,  (c.) 

28.  M.    1676.  Escape,  Prisoners.  351.  (d.) 

29.  E.  1677.    Hail,  Habeas  Corpus.  408.  (r/.) 
30  &  31.  II.  1678.  Filacers,  Signing  IVrits.  3.9. 

31.  E.   1679.  Filacers,  Signing  IVrits.  39. 

T.    Scaling  Record  of  Nisi  Frius.  86'8. 

32.  E.   I68O.  Sealing  Writs.  48.  (c.) 

•63.  E.   168 1.   Copies  of  Error,  ike.   1235. 

M.    Common  Bail,  Ejectment.  239.  543,  4. 

36,   E.  1684.  Error,   II99.  1200.  (/<.)  1210. 
James  II. 

1.  T.  1685.  Record  of  Nisi  Prius,  Rolls.  7^7-  867.  869.  (b.) 

2.  E.   Demurrer  Books,  *kc.  511.  79G.  I2J4. 

2  &  3.  H.  1686.  Bail,  Habeas  Corpus.  407. 

3  &  4.  II.  1687.  reg.  1.   Pauper.  93. 

4.  E.  1688.   Warrants  of  Attorney,  Issue  Roll.  91.  792. 
William  ik  Mauy  : 

1.  II.  1689.  Common   Bail,  Judgment  on  Warrant  of  Attorney, 

&c.  239. 

2.  M.  1690.  Filing  Fleas.  6 13.  (g.)  724. 

4.  T.  1692.  reg.  1.  Appearance,  Process.  238. 

2.  Common  Bail.  239. 

3.  Sealing  Writs.  48. 

5.  E.   1693.  /-f^;.  1.   Bringing  in  Rolls.  788.  91^-  {g-) 

3.  $  1.   Prisoners.  345. 

2.  5rtff/e  ^2V/e.  346. 

3,  4,  5.  Same  title.  348. 

6.  Sawe  ^«V/c.  341.  371. 

7.  Sa7ne  title.  345. 
JM.    Bail  in  Error.   1213. 

II. Habeas  Corpus,  Prisoners.  353. 

6.  II.  1694.  Fines.  101. 
William  III. 

8.  T.  1696.  reg.  1.  Alias  Scire  Facias.  11 78. 

2.  SpecialJuries.  810.  843.  845. 

3.  ^  1.  Bail,  Habeas  Corpus.  252.  408. 

2,  3.   /Jrti/,  AJidavit.  252. 

4.  B«i/,  Commissioners.  258. 

5.  C«i/,  Exception.  Id.  263. 

9.  E.   1697.   Bringing  in  Rolls.  788. 

T.    Prisoners,  Common  Bail.  373. 

M.    Bringing  in  JfoZ/.v.   788. 

10.  T.    Bringing  in  Rolls.  Id. 

II.  1698.   Bail,  Habeas  Corpus.  408. 

11.  E.    l699-  ^'cg-  1.  Entering  Demurrer.  793. 

2.  Special  Bail,  Continuance  Day.  248.278.(2.) 

12.  T.  1700.  Declaration,  Issue  Money.  454,  5.  460.  784. 
Annk: 

1.  T.  1702.  reg.  1.  fiaeV,  Render.  286".  587.  (/•) 

2.  Notice  of  Render,  Prisoners.  '2<)[.35T. 
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In  King's  Bench; 
of  A  N  N  u: : 

3.  T.   1704..  BnH,  Render .  287- 
]M.  Atturnies.  55. 

4.  M.   170.).  Notice  of  Trial.  818. 

5.  ¥u.  1706.  Imparlance.  46'7. 

M.  reg,  1.   Entering  Issue,  Record  of  Nisi  Prius,  Bring- 
ing in  Rolls.  787,  8.  792.  ^67.  S6y. 

2.  Warrants  of  Attorneij.  91.455. 

3.  Time  for  Pleading.   46*9)  70. 

6.  T.    1707.   Prisoners,  Pueaption.  317- 

8.  M.   1709.  reg.  1.  Special  Bail.  24S.  2o5. 
2.  Exception  to  Bail.  256. 
George  I. 

2.  T.   1716.   Prisoners.  344.  357-  3(i3.  (i.)  36"4.  (a.)  371.  (*.) 

7.  E.   1721.  Sealing  Record  of  Nisi  Prius.  SGS. 

8.  H.  Notice  (if  Inquiry.  6'26". 

11.  T.   1724.  Declaration.   455.  (c) 

M.  Attornies,  Attendance  at  Judge's  Chambers.  515. 

George  II. 

1.  T.   1727.  Declaration,  Rule  to  plead,  Demand  of  Plea.  4^55. 

4(30."  481,  2.  624. 

2.  T.   172s.   Declaration.  455.  460. 

H.  reg.  1.   Time  Jnr  Pleading.  469. 

E.   17 '^9'   E.rcepdon  to  Bail  t'l/  Original.  256. 

3.  M.  Prisoners.  46".  («.)  376". 

4.  Dec.  17.  1730.   Prisoners.    Id. 

E.   1731.   Warrants  of  Attorney.  595. 

5.  E.   1732.  reg.  1,  2.  "^a^Y.  255,  6.  26'0.  282. 

3.  Scire  Facias.   1178,  9- 

5  &  ().  T.  Time  for  Pleading.  470. 

A'o^ife  ^o  Plead.  479. 
10.  M.   1736.  reg.  1.  Bail-piece,   Declaration    by   the   bi/e.  244. 

426. 

2.  Declaration  de  bene  esse.   Time  for  Plead- 

ing. 423.  456.  460,  61.  471.  (n.)  472. 

479. 

3.  Copy  of  Declaration.  460. 
10  &  11.  T.  1737.   Entering  Causes.  872. 

14.  M.   17'10.  reg.  1.   Attornies,  Bail.   '2A6. 

2.  Sherif's  Officer,  Bail.  247. 
H.  1741.  Entry  and  Trial  of  Causes.  872. 

15.  E.   1742.  reg.  "1.  Ac  etiam.  34.  149.  453.  1149. 

2.  Affidaxits,  Commissioners.    179- 

3.  Declaration,  Prisoners.  36l. 
20.  H.   1746.   Attachment  of  Privilege.  319. 

30.  M.   1756.  Enlarged  Rules.   511. 

— Entering  and  arguing  Special  Causes.  510. 

32  &  33.  T.  1759.  /%/«  /jflr  Mojiey.  514. 
George  III. 

3.  H.   1763.  Attornies,  Residence.  67,  8. 

6.  H.   1766.  Enlarged  Rules.  511. 

T.  Rule  to  return  Writ,  and  bring  in  Body.  307-  311 . 

7.  M.  — — —    Penal  Actions,  Compounding.  605. 
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of  George  III. 

8. 

H.  1768. 

E. 

15. 

II.  1775. 

17. 

M.  1776. 

T.  1777. 

19. 

T.  1779. 

21. 

T.  17SI. 

22. 

T.  1782. 

23. 

M.  

H.  1783. 

26. 

M.  178()'. 

28. 

E.  I7S8. 

29. 

M. 

50. 

E.  1790. 
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Abode  of  Attornies,  Service  of  Notices,  ^c.  6j. 

Bail,  Render,  Coniniitment.  289- 

Enlarged  Rules.  511. 

Enlarged  Rules.  Id. 

Attachment.    1 6y.  308. 

Oficr  of  Original  (Frit.  6^^7. 

King's  Bench  Priion,    Prisoners,  Supersedeas.  45. 

(«.)372.  376. 
King's  Bench  Prison.  4b".  (a.)  376. 
Declaration .  Time  for  Pleading.  45(5.  460.  47 1. 
Original  Writ,  Costs.  98. 
Writ  of  Inquirji.  6"28. 
Prisoners.  345.  357.  36'3,  4.  371.  374,  5. 
Just/fijing  Bail.  202. 
Counsel,  AJfidnxits.  513. 
Short  Notice  of  Trial.  478.  8I6,  I7. 

Rules  of  King's  Bench  Prison.  376.  (/".) 

£)«V  rules.  378. 

Bail  pieces.  241. 

T. Merits,  Custos  Brexium.  309- 

Trial  by  Special  Juri/.  844.  (/.)  870,  7I. 

31.  M. Ejectment,  Rule  for  Judgment.  540,  41. 

Bringing  Money  into   Court.  6j7. 

E.    1791.  AffiiUnifs  of  illiterate  Persons.  500. 

T.  Sheriff',  Rule  to  bring  in  Body.  314. 

Attornies.  6"l.  63,  64. 

32.  M. Sheriff,  Returning  limits.  Attachment.  309. 

II.   1792.  Attendance  on  Master.  82.  337. 

•     Entering  Causes.  872.  {Jo). 

33.  E.    1793.   Re-sealtng   Distringas,    and  Record  of  Nisi  Prius. 

840.868.  949.  (a). 

Compounding  Penal  Actions.  605. 

T. Bail.  284. 

Attornies.  64. 

34.  M. Interrogatories  on  Attachment.  48.  (a.)  488. 

Seal  Office.  48. 

H.   1794'.  Peremptories.  488. 

Entering  Causes.  870. 

35.  H.   1795.  Issue  Money.  367.  (/'•)  784. 

E. Rules  of  King's  Bench  Prison.  376.  (f). 

T.  Midsummer  dai/.   151.  (h). 

Attendance  on  Judge's  Summons.   476. 

Justifying  Bail.  262. 

S6.  M. Tiling  Affidavits.  506. 

Justfying  Bail.  273. 

Issue  Money.  784. 

— ■ — ■     Rule  to  set  aside  Award.  503. 
H.    1796.  Affidavits  on  Motions.  501. 

Enlarged  Rules.  511. 

E. Insolvent  Debtors.  384, 

T. Rules  (f  King's  Bench  Prison.  376.  (/). 

37.  M. Affidavits  by  illiterate  persons,  or  stvcral  Deponents. 

500. 
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In  King's  Bench  ; 
of  George  III. 

Q7.  M.  179^-  Costs  on  Motions.  509. 

Day  rules.  37^- 

H.  1797.   Insolvent  Debtors.  383. 

T. Intitling  Jfulavits.   1 80.  498. 

38.  M. Special  Cases.  510.930. 

H.  1798.  Demurrer  Books.  511.  796'.  (/.)  1234.  (e.) 

40.  T.   1799.  Fajjer  Books.  510.796,7-  1234. 
M.  New  Trials.  ^Jib. 

41.  M.  1800.  Service  of  Rules,  S,-c.  505.  724. 
E.   1801.  Prisoners,  Committitur.  368. 

Perempfories.  512. 

42.  M. Warrant  of  Attorney,  Defeazance.  591,  2.  602. 

T.   1802-  /innuity.  560. 

44.  H.  1804.  Trial  by  SpecialJury.  844.  (/.)  87O,  71. 

45.  H.   1805.  Day  rules.  378. 

46.  H.   I8O6.  Justifyincr  Bail.  262.  (/>.) 

48.  M.  1808.  Arrest,  Bail,  Trover,  Detinue.   I7I.  186. 

49,  T.   I8O9.  Affidavits,  Changing  Venue.  609. 
51.  iM.  1810.  Bail.   251.  263. 

E.  1811.  Notice  of  Trial.  814,  15. 
54.  T.   1814.  Seal  Office  Hours.  48. 

56.  T.   I816.  Prisoners,  Supersedeas.  371. 

57.  M. Prisoners,    Supersedeas.    Id.    572.    King's   Bench 

Prison.  46.  (a.) 
II.   ISI7.  King's    Bench  Prison,   Prisoners,    Rules.  46.   (a.) 

376,  7. 

58.  M, King's  Bench  Prison.  46.  (a.)  376. 

T.  1818.  King's  Betich  Prison,  Prisoners,  Spiritnons  Liquors. 

46.  (a.)  376, 

59.  M.  — —    Bail  bond,  Sheriff,  Attachment,  Affidavit  of  Merits. 

302.  316. 
H.  1819-  King's  Bench  Prison,  Prisoners.  46.  (a.)  376. 

Order  for  Particulars,  Pleading  issuably.  64^1. 

Judge's  Orders,  Time  for  Pleading,  Sfc.  Particulars. 

477.  644. 
T.  — —    Bail,  Service  of  Notice  of  Justifying.  26 1. 
George  IV. 

1.  M.  1820.  Ejectment,  Consent  rule.  546,643. 

2.  E.   1821.  Ejectment,  Appearance.  524.  538.  540, 

Rule  to  set  aside  Award.  897. 

M. Attendance  at  Judges'  Chambers.    515. 

King's  Bench  Prison,  ISIarshal.  46. 

2  &  3.  H.  1822.  Bail,  Notices  of  J ustif  cation.  Costs.  273. 

Indorsement  on  Process.  158,9- 

Sig7iing  Judgment  on  Cognovit.  6O8. 

Executions.    1037. 

Rules  uf  King's  Bench  Prison,  Fees.  46,  377* 

3.  E.  Insolvent  Debtors,  Prisoners,  Supersedeas.   375. 

3  &  4.  H.   1823.  Conwiissiotiers  for  taking  Affidavits.  497. 

4.  E. The  like.  Addend.  Id. 
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In  Common  Pleas ; 
of  Henry  VI. 

35.  T.    1457.  §  1-  Prothonotaries.  40. 

4.  Warrants  of  Attorney.  92.  (Jb.) 

5.  Prut/ionotaries'  Fees.  40.  83.  (d.) 

6.  Gustos  Breiitm's  Fees.  47.  (a.)  83.  {d.) 

7.  Clerk  of  Treasuri/'s  Fees.  4.'5.  {l>.)  83.  (d.) 

8.  Filacers  Fees.  43.  (c.)  83.  (d). 
Elizabeth  : 

6  &c  7.  M.  156'4.  #1,2.  Fees  of  Aftornies  and  Officers.  83.  ((/.) 

3.  Rolls.  786,  7.  71)0. 

4.  Attornies.  6"y.  (r/.) 

5.  Er/or.   1203,  4. 
9.   E.   1567.   Attornies.  83.  (c.) 

15.  jNI.  1573.  §  1.  Attornies,  Attendance.  81. 

4.  Sheriff's  Deputies.  52.  (/.) 

5,  6.  Pee*  0/'  Attornies  and  Officers.  83.  (f/.) 
8.  Attornies.  69.  (d.) 

10.  Attornies.  54.  (c.) 

11,  12,  13.     Fees  of  Attornies  and    Officers. 

83.  {d.) 
15.   ren?/e.  650.  (^.) 
15  &  16.  Rl. Filacers,  Process.  43. 

23.  E.  1581.  Error.  1203,  4. 

24.  T.  1582.  §  1.  JSrti/.  240. 

4.  Outlawrj/.  136. 
6.  Attornies.  69.  {d.) 

8.  Attorney,  Bail.  246. 

9.  Attornies.    54.  (c)  77*  (y.) 

Informations  on  Penal  Statutes,  Composition.  604. 

Entering  Judgments.  616. 

#  1.   Carrying  Rolls  into  Country.  788.  (^.) 

2.  i^o//.?,  Entering  Clerks.  41.  786,  7,  8,  9. 

3.  Execution.  1037. 

4.  Attornies.  81.  (A.) 
^I. Informations     on     Penal    Statutes,     Composition. 

604,  5. 
14.  M.  1616.  rcg.   1,  2.    Filacers,    Process,     Appearance,    Bail, 

Scire  Facias.  43.  239. 

H.  reg.  2.  §  I.  Attornies'  Fees.  54.  (e.) 

2.  Numher  of  Attornies.  83.  (c/.) 
4.  5ai/,  Process.  238. 
17.  IM.  1619.  J'eM.  83.  (r/.) 

20.   II.   1622.  Informations  on  Penal  Statutes,  Composition.  604. 
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By  way  of  introduction  to  tlic  following  work,  it  may 
not  be  improper  to  take  a  cursory  view  of  the  proceedings 
«n  personal  actions,  in  the  courts  of  King's  Bench  and 
Common  Pleas;  and  the  practice  by  which  they  are  re- 
gulated, from  the  commencement  of  the  suit,  to  the  ob- 
taining of  final  judgment  and  execution. 

The  general  nature  of  an  action  is  thus  given  by  an 
elegant  writer  on  the  law  and  constitution  of  England^. 
"  A  person,  (let  us  suppose,)  who  has  a  cause  of  action, 
*'■  either  in  a  right  detained,  or  an  injury  done,  is  deter- 
"  mined  to  bring  his  action  ;  and,  by  his  attorney,  takes 
*'  out  process  against  the  party  complained  of;  in  coii- 
"*'  sequence  of  which,  the  party  complained  of  (whom  we 
*'  call  the  defendant,)  either  puts  in  common  or  special 
*'  hail,  as  the  case  requires.  The  defendant  being  thus 
^*  secured,  the  \)\?i\\\i\\^ declares,  in  proper  form,  the  nature 
*'  of  his  case.  The  defendant  answers  this  declaration  ; 
"  and  the  charge  and  defence,  by  due  course  of  pleading, 
**  are  brought  to  one  or  more  plain  simple  facts.  These 
*'  facts,  arising  out  of  the  pleadings,  and  thence  called 
*'  issues,  come  next  to  be  tried  by  a  jury.  The  jury 
"  having  heard  the  evidence  upon  the  issue  before  them, 
**  find  (we  will  suppose,)  a  verdict  for  the  plaintiff:     On 

*  Wjrnnc's  Eumtnusy  Dial.  11.  2  V.  p.  131. 
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"  that  verdict,  judgment  is  afterwards  entered.  The  plain- 
"  tiff's  costs  of  suit  are  then  taxed,  by  the  officer  of  the 
"  court  J  and  the  judgment  is  put  in  execution,  by  levying 
"  on  the  defendant'^  effects,  the  damages  given  by  the 
"  jury,  and  the  costs  allowed  by  the  court;  which  being 
«'  done,  there  is  an  end  of  the  suit,  and  both  parties 
"  are  once  more  out  of  court." 

The  principal  proceedings    in    an   action  are  first,  the 
warrant  of  attorney ,  to  prosecute  or  defend;  secondly,  the 
process  used  for  bringing  the  defendant  into  court;  thirdly, 
his  appearance  and  hail ;  fourthly,  the  pleadings,  beginning 
with  the  declaration ;  fifthly,  the  issue ;  sixthly,  the  trialy 
or  determination  of  the  issue ;  seventhly,  the  judgment ; 
and  eighthly,  the  execution  :  To  which  may  be  added,  the 
proceedings  in  scire  facias  to  revive  the  judgment,   or  in 
error  to  reverse  it;  though  these  are  rather  to  be  considered 
as  distinct  actions,  or  proceedings,  growing  out  of,  than  as 
parts  of  the  original  suit.  The  above  proceedings  are  from 
time  to  time  entered  on  the  rolls  of  the  court;  which  thence 
take  their  denomination  of  the  warrant  of  attorney  roll, 
\\\e  process  roll,  the  recognizance  roll,  the  imparlance,  plea  or 
issue  roll,  the  nisiprius  roll  or  record,  the  judgtnent  roll,  (on 
which  latter  is  entered  the  award  of  execution,)  the  scire 
facias  roll,  and  the  roll  of  proceedings  on'  writs  of  error, 
and  false  judgment. 

Subordinate  to  these  principal  proceedings,  there  are 
others  of  an  auxiliary  nature,  which  occur  in  the  course  of 
a  suit;  such  as,  in  bailable  actions,  the  arrest  and  bail- 
bond,  with  the  proceedings  thereon,  or  against  the  sheriff. 
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to  compel  him  to  return  the  writ,  and  bring  in  the  body. 
These  happen  before  the  plaintiff  has  declared  absolutely. 
After  declaration  and  before  plea,  the  defendant,  in  order 
to  prepare  for  his  defence,  is,  under  circumstances,  allowed 
to  crave  oyer  of  deeds,  &c.  or   copies  of  written   instru- 
ments, call  for  the  particulars  of  the  plaintiff's  demand,  or 
claim  inspection  of  public  books,  court  rolls,   &c.i  or  he 
may  move  the    court   to    change   the   venue,   consolidate 
actions,  strike   out  superfluous  counts,    or   bring  money 
into  court.  After  issue  and  before  trial,  the  plaintifl*  should 
give  notice  of  trial,  sue  out  the  jury  process,  and  make  up 
and  pass  the  record  of  nisi  prius :  and  each  party  should 
prepare  a  brief  for   counsel,  and   subpoena  his  witnesses. 
After  trial   and  before  judgment,  the  unsuccessful  party 
may  move  the  court  for  a  new  trial,   or  in  arrest  of  judg- 
ment ;  or  for  judgment  non  obstante  veredicto,  a  repleader, 
or  venire  facias  de  novo. 

The  variations  in  the  proceedings  are  occasioned,  first, 
by  the  nature  of  the  action,  and  the  parties  by  or  against 
whom  it  is  brought ;  as  whether  it  be  founded  in  contract 
or  tort,  or  be  brought  by  or  against  one  or  more  plaintiffs 
or  defendants,  by  the  assignees  of  a  bankrupt  or  insolvent 
debtor,  or  by  or  against  baron  and  feme,  survivingpartners, 
executors  or  administrators,  heirs  or  devisees,  &c. :    Se- 
condly, by  the  mode  of  commencing  the  action ;  as  whether 
it   be    commenced    originally    in    the    King's    Bench    or 
Common  Pleas,  or  removed  thither  from  an  inferior  court  : 
^xwA,  in  the  former  case,  whether  it  be   commenced   by 
priginfd  writ,    bill    of  31iddlesex   or   latitat,  capias  quare 
clausnm /regit,  or  attachment  of  privilege,   or  by  bill  ex- 
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hibited  to  the  court,  and  brought  against  common  persons, 
or  peers  of  the  realm,  members  of  the  House  of  Commons, 
corporations,  hundredors,  attornies,  officers  of  the  court, 
or  prisoners  in  the  actual  custody  of  the  sheriff  or  marshal : 
Thirdly,  by  the  nature  of  the  process  used  for  bringing  the 
defendant  into  court ;  which  is  either  a  mere  summons,  an 
attachment  or  distringas  against  his  property,  or  a  capias 
against  his  person  ;  which  latter  process,  in  point  of  form, 
is  common  or  special,  and  in  effect  is  bailable  or  not 
bailable;  and  upon  a  bailable  capias,  the  defendant  is 
either  taken,  or  stands  out  to  process  of  outlawry :  Fourthly, 
by  the  appearance  of  the  parties;  and  whether  they  pro- 
secute or  defend  the  action  in  person  or  by  attorney,  or, 
in  case  of  infancy,  by  prochein  amy  or  guardian  :  Fifthly, 
by  the  course  which  the  proceedings  take  ;  and  whether 
the  action  be  prosecuted,  or  abate  by  the  death  of  the 
parties,  or  the  plaintiff  voluntarily  abandon  it  by  a  dis- 
continuance, nolle  prosequi i  stet  processus,  ov  cassetur  hilla 
vel  hreve,  or  make  default,  and  suffer  judgment  of  non 
pros  for  not  declaring,  replying,  or  entering  the  issue,  or 
judgment  as  in  case  of  a  nonsuit  for  not  proceeding  to 
trial,  or  the  defendant  compromise  or  compound  the  ac- 
tion, confess  it,  or  let  judgment  go  by  default. 

If  the  action  be  prosecuted,  the  variations  in  the  pro- 
ceedings are  occasioned,  Sixthly,  by  the  nature  of  the 
declaration,  and  subsequent  pleadings;  as  whether  the 
declaration  be  common  or  special,  and  consist  of  one  or 
more  counts,  and  whether  it  be  in  chief  or  by  the  bye,  and 
delivered  or  filed  absolutely  or  de  lene  esse,  and  whether 
the  defendant  plead  or  demur  thereto ;  and,  if  he  plead, 
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whether  it  be  to  the  jurisdiction  of  the  court,  in  abatement, 
or  in  bar;  and  if  the  latter,  whether  he  plead  one  or  more 
pleas,  and  whether  they  be  general  or  special ;  and  if  special, 
whether  the  replication  thereto  be  in  denial,  or  confession 
and  avoidance,  or  by  way  of  estoppel,  or  new  assign  tlie 
injury  complained  of;  and  whether  there  be  any  rejoinder, 
surrejoinder,  rebutter,  or  surrebutter,  and  of  what  it  con- 
sists :  Seventhly,  by  the  nature  of  the  issue,  joined  upon  the 
pleadings;   as  whether  it  be  an  issue  in  fact  or  in  law,  and 
if  in  fact,  whether  it  be  triable  by  the  court,  upon  nul  tiel 
record  ;  by  a  jury,  upon  pleadings  concluding  to  the  coun- 
try; or  by  the  bishop's  certificate,  upon  a  plea  oi  ne  unques 
accouple,  &c. :  Eighthly,  by  the  mode  of  trial,  and  the  pro- 
ceedings in  the  course  of  it;  as  whether  it  be  at  bar  or  nisi 
j^nw*,  or  by  a  common   or  special  jury,   or  the  defendant 
at  the  trial  plead  pa*A-  darrein  continuance,  or  the  parties 
agree  to  withdraw  a  juror,  or  refer  the  cause  to  arbitration, 
or  there  be  a  nonsuit  or  verdict,  and  if  a  verdict,  whether 
it  be  general  or  special,  or  there  be  a  special  case,  bill  of 
exceptions,  or  demurrer  to  evidence  ;  Ninthly,  by  the  na- 
ture of  the  judgment ;  which  is  either  for  the  plaintiff  or  de- 
fendant, for  the  former  by  confession,  non  sum  informatiis, 
or  nihil  dicit,  fov  the  latter  on  anoripros,  discontinuance, 
nolle  prosequi,  cassetur  hilla  vel  hreve,  retraxit,  nonsuit,  or  as 
in  case  of  a  nonsuit,  and   for  cither  party  upon  demurrer, 
nul  tiel  record,  verdict,  or  the  bishop's  certificate  :    Lastly, 
by  the  species  of  execution  ;  as  whether  it  be  hy  fieri  facias 
against  the  defendant's  goods,  by  capias  ad  satisfaciendum 
against  his  person,  by  e/<?o77  against  his  goods  and  a  moiety 
of  his  lands,  or  by  extendi  facias,  or  extent,  against  his  body 
lands  and  goods,    or  in   some  cases  against  his  lands  and 
goods,  or  lands  only. 
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The  practice  of  the  court,  by  which  the  proceedings  in 
an  action  are  governed,  is  founded  on  ancient  and  imme- 
morial usage,  (which  may  not  improperly  be  termed  the 
common  law  of  practice,)  regulated  from  time  to  time  by 
rules  and  orders,  acts  of  parliament,  and  judicial  de- 
cisions. The  practice  is  the  law  of  the  court,  and  as  such 
is  a  part  of  the  law  of  the  land*  ;  and  it  has  been  so  strictly 
adhered  to,  that  in  the  case  of  Bewdley\,  a  practice  of 
seven  years  only  was  allowed  to  prevail  against  the 
express  words  of  an  act  of  parliamentj.  The  rules  and 
orders  of  the  court  are  either  such  as  are  made  for  the 
regulation  of  its  general  practice,  or  such  as  apply  only 
to  the  proceedings  in  particular  causes.  The  general 
rules  are  confined  in  their  operation  to  the  court  in  which 
they  are  made  ;  and  for  the  most  part  respect  the  mode 
of  conducting  the  proceedings.  Henee  we  find,  that  acts 
of  parliament  are  sometimes  necessary,  to  introduce 
regulations  extending  to  all  the  courts,  or  creating  some 
change  or  alteration  in  the  proceedings  themselves.  And 
as  questions  arise  respecting  the  regularity  of  the  pro- 
ceedings, the  courts  are  called  upon  to  settle,  by  judicial 
decisions,  the  course  of  their  own  practice,  or  to  fix  the 
construction  of  the  rules  or  acts  of  parliament  which 
have  been  made  respecting  it. 

Such  is  the  nature  of  practice:  upon  which   it  is  ob- 


*  Jenk.  Cent.  2^5.  2  Co.  17.  4  Co.  95.  (A).  Hard.  98.  2  Scs.  Cas.  342. 
1  Wils.  162.  4  Bur.  2572. 

t  1  P.  Wms.  207.  223. 

:J:  2  Str.  755.  and  sec  3  Bur.  1755.  But  this  doctrine  does,  not  seem  to  be 
tenable.     See  1  Blat.  Com.  76,  ?.  1  Chit.  Rep.  299-  («)• 


INTRODUCTION.  IxXV 

servable,  that  as  the  actions  and  proceedings  in  general 
are  the  same,  in  all  the  superior  courts  of  common  law, 
there    must    necessarily    be    a    great   uniformity    in   the 
practice   of  each  ;  and  especially  when  it  is  considered, 
that  the  courts  have  in  many  instances  adopted  the  same 
general   rules,    and    are  governed   by  the   same    acts   of 
parliament,  in  the  construction  of  which  their  decisions  are 
for  the  most  part  similar.     The  principal  differences  arise 
from   the  original  constilution  of  each   particular   court, 
its  jurisdiction   and  officers,  and  the  peculiar  rules  laid 
down  for  regulating  its  proceedings  j  and  they  consist  for 
the  most  part  in  the  nature  of  the  process  used  for  bring- 
ing in  the  defendant,  &c.  and  the  manner  in  which  it  is 
returnable,  the  times  prescribed  or  allowed  for  particular 
purposes,  and  the  modes  of  transacting  business  by  the 
court  or  its  officers*. 

In  the  following  work,  it  is  the  author's  intention  to 
treat  of  personal  actions,  and  the  various  means  of  com- 
mencing, prosecuting  and  defending  them,  in  the  courts 
of  King's  Bench  and  Common  Pleas,  and  occasionally 
in  the  court  of  Exchequer  of  Pleas  :  And  with  that  view, 
he  has  considered  the  proceedings,  in  the  order  in  which 
they  present  themselves,  and  follow  one  another,  in  the 
course  of  the  suit ;  and  has  endeavoured  to  explain,  not 
only  the  principal  proceedings,  but  also  such  as  are  of  a 
subordinate  nature,  with  all  the  variations  attendant  upon 
each,  by  a  methodical  arrangement  of  the  several  acts  of 
parliament^  rules  of  court,  and  judicial  decisions  respect- 


•  It  were  to  be  wished,  that  many  of  these  differences  were  abolished,  in 
order  to  render  the  practice  move  simple  and  imiforra. 
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ing  them.  In  stating  the  mode  of  commencing  the  snlt, 
he  has  attended  to  the  jurisdiction  of  the  courts,  as  it  is 
exercised  by  original  writ,  bill,  or  attachment  of  privilege. 
The  proceedings  against  peers  of  the  realm,  corporations 
and  hundredorSi  are  classed  under  the  head  of  proceedings 
by  original  writ,  to  which  outlawry  is  considered  as  an 
incident;  and  the  proceedings  against  members  of  the 
House  of  Commons,  on  the  statute  12  &  13  W.  III.  c.  3. 
as  well  as  against  attornies  and  officers  of  the  court,  and, 
in  the  King's  Bench,  against  prisoners  in  the  actual  cus- 
tody of  the  sheriff  or  marshal,  under  that  of  proceedings 
by  hill. 

The  doctrine  of  ;9/e«5  and  pleading,  and  of  de- 
murrers, amendments  and  jeofails,  is  considered,  with 
reference  to  the  different  actions,  so  far  as  appeared  to  be 
necessary  for  understanding  the  practice  of  the  courts  : 
And  the  reader  will  here  find  a  full  account  of  the  prac- 
tice on  motions,  and  the  cases  in  which  the  courts  will  set 
aside  or  stay  the  proceedings,  the  subject  of  arbitration, 
and  the  law  of  damages  and  costs,  the  doctrine  of  extents, 
in  chief  and  in  aid,  with  the  proceedings  in  scire  facias 
and  error.  The  proceedings  in  criminal  cases  in  general, 
and  in  real  and  mixed  actions,  being  foreign  to  the  pur- 
pose of  this  work,  are  only  incidentally  mentioned  in  the 
course  of  it.  The  doctrine  of  attachtnents,  however,  is 
considered,  as  it  arises  out  of,  and  is  connected  with  the 
proceedings  in  civil  suits :  The  practice  in  ejectment  is 
treated  of,  in  the  twentieth  chapter :  and  a  collection  will  be 
found,  in  the  second  volume,  of  all  the  cases  determined 
by  the  court  of  Common  Pleas,  on  the  amendment  oijims 
and  recoveries. 
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Of  Actions,  and    the    Time    limited  for    their   Com- 
mencement; and  o/' Notices  o/' Action,  ^c. 

\  CTIONS  are  commonly  divided  into  criminal,  or  such  as  con- 
cern pleas  of  the  crown,  and  civily  or  such  as  concern  common 
pleas\  And  these  latter  are  a^ain  divided  into  rea/,  persona/,  and 
mijced  actions.  In  a  real  action,  the  proceedings  are  in  rem,  for  the 
recovery  of  real  property  only  ;  in  a  personal  action  they  are  in  per- 
sonam, for  the  recovery  of  specific  chattels,  or  of  some  pecuniary 
satisfaction  or  recompence;  and  in  a  mixed  action,  they  are  in  rem. 
et  personam^  for  the  recovery  of  real  property,  and  damages  for  with- 
holding it. 

Personal  actions  are  ex  contractu,  vel  ex  delicto  ;  being  founded 
upon  contracts,  or  for  wrongs  independently  of  contract''.  Actions 
upon  CONTRACTS  are  Account,  Assumpsit,  Covenant,  Debt,  An- 
nuity, and  Scire  facias. 

Account  lies,  at  common  law,  against  a  guardian  in  socage,  bailiff, 
or  receiver,  to  compel  an  account  of  j)rofits,  or  monies  received  by 
the  defendanf^ ;  and  by  the  statute  4  &,  5  Anne,  c.  16.  §  27.  it  may 
be  maintained  against  the  executors  and  administrators  of  every 
guardian,  bailiff,  and  receiver,  and  also  by  one  joint-tenant  and  tenant 

*  Co.  Lit. '284.  b.  Cowp.  391.  Heeves.and  ^ood«o/7,  the  appropriate  titles 

•»  1  Bac.  Abr.   26.     Gilb.  C.  P.  5.     The  in    the    Abridgements  of    lioUe,    D'Anvers, 

outline  here  given  of  personal  actions  is  not  Viner,   and  Bacon;    Comyt's  Digest;    Lord 

intended  to  point  out  the  partieular  cases  in  Chief  Baron  Gi/ier^s  treatises  on  the  actions 

■which    they  are,  or  are  not  maintainable;  of  debt  and  replevin:  the  law  of  NisiPrius, 

but   merely    to    exhibit  a   genera!  view  of  by  Mr.  Justice  Bulier,  Espinasse,  and  Selivyn  } 

them,  and  the  form  they  assume  in  pleading,  Mr.  Serjeant  Williami's  Notes  on  Saunders  ; 

to  which  the  practice  of  the  courts  more  im-  and  Chilly  on  Pleading.   1  V.  Chap.  IL     In 

mediately  relates.     To  fill  up  this  outline,  the  action  of  rt««m/)jjnn  particular,  the  con- 

and  obtain  full  information  on  the  doctrine  tracts  on  which  it  is  founded  are  very  fully 

of  personal  actions,  and  the  facts  ni:ces<ary  treated  of  by  Mr.  Comijn,  and  the  pleadings 

to  support  them,  see,  besides  the  more  ele-  therein  by  Mr.  F.  L'foies. 

mentary  works  of  Mr.  Justice   Blaikstone,  <=  Co.  Lit.  17'2.  a. 
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in  common,  his  executors  and  uilininis(rators,  against  (he  other,  as 
bailiff,  for  receivinj^  more  than  comes  to  liis  just  share  or  proportion, 
and  affiiinst  his  executors  and  administrators.  The  proceedings  in 
this  action  being  difficult,  dilatory  and  expensive,  it  is  now  seldom 
used,  especially  as  the  party  has  in  general  a  more  beneficial  remedy, 
by  action  for  money  had  and  received,  &c.  ;  or,  if  the  matter  be  of 
a  com})licated  nature,  by  resorting  to  a  court  of  equity.  It  is  has  been 
ruled  at  Nisi  Priiis,  that  an  action  of  assumpsit  cannot  be  main- 
tained on  a  running  account  between  merchants,  or  a  merchant  and 
his  broker  ;  (he  proper  remedy  being  by  action  of  account'' :  but,  in  a 
subsequent  case,  it  was  holden,  that  whatever  doubt  might  have  existed 
on  the  subject  a  century  back,  the  action  of  assumpsit,  for  the  balance 
due  on  the  result  of  numerous  transactions,  had  been  so  long  main- 
tained, that  it  was  now  much  too  late  to  make  any  objection  to  it""  ; 
and  it  seems  to  be  now  settled,  that  assumpsit  will  lie  for  the  balance 
of  an  account,  however  voluminous  it  may  be,  and  that  the  plaintiff  is 
jiot  obliged  to  bring  an  action  of  account''. 

Assumpsit,  which  is  now  become  the  most  common  action  of  any 
upon  contracts'*,  lies  for  the  recovery  of  damages,  upon  promises, 
express  or  imjjjied,  without  deed.  These  promises  are  various, 
according  to  the  subject  matter  of  them,  and  the  considerations  upon 
which  tl)ey  are  founded.  In  general,  they  are  to  pay  or  repay  money, 
or  to  do  or  forbear  some  other  act.  Promises  to  pay  money  are  by  far 
the  most  numerous  of  any,  and  may  be  classed  in  the  following  order: 
First,  tlie  indebitatus  assumpsit,  on  a  promise  to  pay  a  precedent 
debt,  for  the  sale,  assignment  or  use  of  lands,  &c.  the  sale,  ex- 
change or  hire  of  cattle  or  goods,  necessaries,  or  works  and  services  : 
Secondly,  the  quantum  meruit  or  valebant,  on  a  promise  to  pay  the 
plaintiff,  for  the  like  considerations,  as  much  money  as  he  deserved  to 
have,  or  for  goods,  &c.  as  much  as  they  were  reasonably  worth  : 
Thirdly,  the  insimul  computassent,  on  a  promise  to  pay  the  sum 
due  on  an  account  stated  between  the  parties.  The  above  are  usually 
denominated  common  assumpsits :  Fourthly,  the  assumpsit  on  a 
promise  to  pay  money,  in  consideration  of  a  legal  liability  to  pay 
it,   which  may  be  termed  the  liability   assumpsit^ ;  as   upon  a  bill 

*  2  Campb.  238.  and  see  Gilb.  Evid,  192.  upon  ihe  case.   1  Bac.  Abr.  30.  Gilb.  C.  P.  6. 

2  Keb.  781.  Tr'i.  per  pais,  401.  *  The  ditference  between   the   indebitatus 

•>  Arnold  v.  Webb,  5  Taunt.  432.  (o).  and  liability  assumpsit  is,  that  in  the  former, 

«  5  Taunt.  431.     1  Marsh.  115.S.  C.  and  the  promise  is  founded    on   a  pre-existing 

see  2  Chit.  Rep.  10.  in  which  two  principal  debt,  the  consideration  for  which    is  stated 

officers  of  the  court  uere  appointed  ou(/i<o/i,  generally;  but  in  the   latter,  the  circum- 

on  motion,  in  an  action  of  ficcown/.  stances   which   induce  the   defendant's  lia- 

•>  The  action  of  assumpsit,  though  found-  bility,  are  set  forth  specially  in  the  declara- 

cd    upon   contract,  is  properly  an   action  tion. 
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of  exchanj^e,  (inland  or  foreig^n,)  banker's  draft,  promissory  note,  bye- 
law,  or  foreif^n  judj^ment ;  or  for  a  fine  on  admission  to  copyhold  pre- 
mises, legacy  cliar<;ed  on  land,  toll,  port-iluty,  contribution  to  party- 
walls,  &C.'':  Fifthly,  mutual  promises,  which  are  either  to  pay 
money,  as  on  wagers  or  feigned  issues,  or  to  do  some  other  act,  as  to 
marry,  &c.  or  to  perform  sj)ecial  agreements,  charter-parties,  policies 
of  assurance,  or  awards  ;  the  breach  of  which  may  consist  either  in 
the  non-payment  of  money,  or  the  non-])erformance  of  some  other 
act :  Sixthly,  special  assumpsits,  on  promises  to  pay  money,  founded 
on  some  consideration  executed  or  executory  ;  as  in  consideration  of 
marriage,  the  sale,  assignment  or  use  of  lands,  &c.  tithes,  the  sale, 
exchange  or  hire  of  cattle  or  goods,  necessaries,  forbearance,  works 
and  services,  or  indemnity;  which  jjroniises  maybe  made  either  by 
the  party  benefited,  or  by  third  persons.  Promises  to  repay  money 
are  express  or  implied  ;  the  latter  may  in  general  be  given  in  evidence 
under  the  common  count  for  money  had  and  received. 

Special  assumpsits,  on  promises  to  do  or  forbear  some  other  act 
may  be  considered  as  they  relate  to  persons,  real  property,  or  per- 
sonal properly  ;  and  are  first,  to  sell,  assign,  or  exchange  lands,  &c.  • 
or  by  or  against  landlord  or  tenant,  to  take,  let,  hold,  repair,  culti- 
vate, or  (piit  them  :  Secondly,  uj)on  a  sale  or  exchange  of  cattle  or 
goods,  to  acccept,  deliver,  take  back,  or  return  them  ;  or  upon  a  war- 
ranty, as  to  their  title,  quality,  or  value:  Thirdly,  upon  a  bailment  of 
cattle  or  goods,  to  be  kept,  either  generally  or  by  way  of  pledge ; 
concerning  cattle  or  goods  lent  or  let  to  hire  ;  or  against  carriers, 
wharfingers,  farriers,  &c.  :  Fourthly,  to  provide  necessaries,  for 
the  plaintiff  or  for  third  persons:  Fifthly,  to  forbear  to  sue,  or  give 
time  for  the  payment  of  a  debt :  Sixthly,  to  perform  works  ;  under 
which  may  be  classed  promises  made  by  professional  persons,  as 
attornies,  surgeons,  &c. ;  or  respecting  real  or  personal  property  : 
Seventhly,  upon  a  retainer,  to  serve  or  employ  :  Eighthly,  respecting 
real  or  personal  securities  :  Ninthly,  to  account  for  the  profits  of 
lands,  or  for  money  or  goods,  &c. :  And  lastly,  on  promises  of 
indemnity. 

Covenant  lies  for  the  recovery  of  damagesy  upon  contracts  by 
deed.  This  action  is  founded  upon  articles  of  agreement,  awards, 
charter-parties  of  affreightment,  policies  of  assurance,  indentures  of 
apprenticeship,  leases,  mortgages,  &c. ;  and  is  either  for  the  non- 
payment of  money,  or  for  not  doing  or  forbearing  some  other  act. 

Debt  lies  for  the  recovery  of  a  sum  certain:  First,  on  records  ; 
as  judgments,  or  recognizances  :   Secondly,   on  specialties ;  as  single 

*  The  promises  that  have  been  hitherto       thote  uhich  follow  are  generally  oj/dw.;. 
meniioned,  are  for   the  most  jiait  implied: 
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hills  or  homls,  by  or  a£^iinst  the  parties  or  their  personal  reprcsenta'-' 
lives,  or  aj^ainst  heirs  or  devisees  ;  or  upon  articles  of  agreement  to 
pay  money,  leases,  morti^ages,  &c.  :  Thirdly,  upon  simple  contracts ; 
as  for  services  and  works,  monies,  &c.  it  being  a  rule,  that  wherever 
indebitatus  assumpsit  lies,  debt  will  also  lie  ;  or,  by  the  payee  against 
the  drawer,  on  bills  of  exchange,  bankers'  drafts,  or  promissory  notes, 
expressed  to  be  for  value  received,  or  on  bye-laws,  or  foreign  judg- 
ments, or  for  fines  and  amerciaments,  &c. :  Or  lastly,  it  is  founded  in 
malojicio  :  and  lies  against  sheriffs,  &c.  for  escapes  after  judgment,  or 
upon  acts  of  parliament,  by  the  parties  grieved  or  common  informers. 

Annuity  is  an  action  which  lies  for  the  recovery  of  an  annuity,  or 
yearly  payment  of  a  certain  sum  of  money,  granted  to  another  in  fee, 
for  life  or  years,  charging  the  person  of  the  grantor  only ;  and  it  may 
be  brought  by  the  grantee  or  his  heirs,  or  his  or  their  grantee,  against 
the  grantor  or  his  heirs*.  This  action  is  at  present  out  of  use,  being 
superseded  by  the  action  of  debt  or  covenant.  But  debt  does  not 
lie  at  common  law,  nor  by  stat.  8  Anne,  c.  14.  for  the  arrears  of  an 
annuity  or  yearly  rent,  devised  to  A.  payable  out  of  kinds,  during 
the  life  of  B.,  to  whom  the  lands  are  devised  for  life,  B.  paying  the 
same  thereout,  so  long  as  the  estate  of  freehold  continues''.  Scire 
Facias  lies  by  or  against  the  parties  or  their  representatives,  to  have 
execution  on  a  judgment,  statute  or  recognizance,  for  the  sum  recoveF- 
ed,  or  acknowledged  to  be  due. 

Actions  for  wrongs  are  Case,  Detinue,  Repleviny&nd  Trespass 

vi  et  armis. 

Actions  on  the  case  are  founded  on  the  common  law,  or  given  b-y 
act  of  parliament ;  and  lie  to  recover  damages,  for  consequential 
wrongs  or  torts,  to  persons  individually  or  relatively ;  or  to  real  or 
personal  property,  or  some  right  or  privilege  incident  thereto.  These 
actions  are  either  ex  delicto,  or  quasi  ex  contractu:  and  they  are 
said  to  arise  from  mai-feazance,  or  doing  what  the  defendant  ought 
not  to  do  ;  non-feazance,  or  not  doing  what  he  ought  to  do  ;  and 
mi«-yeasance,  or  doing  what  he  ought  to  do,  improperly;  and  they 
are  commonly  for  doing  or  omitting  something  contrary  to  the  general 
obligation  of  law,  the  particular  rights  or  duties  of  the  parties,  or  some 
implied  contract  between  them.  To  persons  individually,  ex  de- 
licto, they  are  for  some  consequential  hurt  or  damage,  arising  from 
public  nuisances,  or  keeping  mischievous  animals''  ;  in  nature  of  con- 

•  Co.  Lit.  144.  b.  mentioned,  as  affecting /)er«)«^,  may  and  do 

•*  4  Maule  &  Sel.  113.  and  see  3  Brod.  &  frequently  afftct  pewo/zo/ property.     And  on 

JBing.  130.  where  the  annuity  was  created  Iiy  the  other  hand,  some  of    the  wrongs  here- 

grant.  after  referred  to,  as  affecting  personal  pro- 

'  This  and  some  other  of  the  wronjfs  here  per'y>  may  and  do  sometin.es  aSect  persons. 
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■s^jiracy  ;  for  malicious  prosecutions,  of  civil  suits  or  criminal  charges  ; 
libels,  scandalum   magnatum,    or  defamation  of  common  persons  ; 
ai^aiiist  justices  or  other  odiccrs,   for  refusini:^  Imil,  &c.  ;  or,  quasi  ex 
contractu,  against  surgeons,  kc.  for  improper  trralment.     To  persons 
relatively,  ex  delicto,  they  arc  for  seducing,  enticing   away,  or  har- 
bouring   wives    or   servants,   per   quod  consurtium    vel  sercitium 
umisit^.     To     real    property    corporeal,    ex    delicto,    they   are    lor 
nuisances  of  a  private  nature,  to  houses,  lands,    &c.   to  the  prejudice 
of  the  plaintiff's  possession  or  reversion  ;  or  on  the  riot  or  Mack  act  : 
or  (^ua«t  (?.r  co»jfrac/u,  against  tenants,  in  nature   of  waste;   for  not 
repairing  fences,  or   for  not  carrying  away  tithes,  &c.     And  to  real 
property  incorporeal,  ex  delicto,  they  are  for  disturbance  of  common 
of  pasture,  &c.   ways,    offices,  franchises,  tolls,  ferries,  and  seats  in 
churches.     To  personal  property,    ex  delicto,    they  are  actions    of 
trover    and    conversion  ;    for  negligence,    in  riding  horses,  driving 
carriages,  navigating  vessels,  or  performing  works  ;  against  sheriffs 
and  other  officers,  for  escapes,  false  returns,    or  taking    insufficient 
pledges,   &c.  :    for  excessive    or  irregular  distresses,  pound- breach 
and  rescue    of    distresses    for  rent    or    damage    feasant  j  rescue   of 
prisoners  ;  unlawfully  exercising  trades,  or  infringing  patents,  copy- 
rights, &c.  ;  false  and  deceitful  representations  ;  or  on  the  statutes  of 
hue  and  cry,&c.  or  quasi  ex  contractu,  for  deceit  on  the  sale  of  cattle 
or  goods,  or  immoderate  use  of    them,    when    lent    or   let  to  hire; 
and   against  innkeepers,  carriers^   by  land  or  by  water,   wharfingers 
farriers,  &c. 

as  negli^'ence  in  riding  horses,  and  driving  the  plaintiff  should   not  recover  forty  shii. 

•carriages,  &c.  lings  damages,  he  is  nevertheless  entitled  to 

•  In  the  former. editions  of  this  work,  ac-  full   costs.     I  Salk.  206,     2  Ld.  Rayin.  831, 

.tious  ft)r  critiiinal  conversation,   dubanching  S.  C.  3  Wils.  319,     2  Biac.  Rep.  854.  S.  C 

dauijhlers,  and  beating  or  imprisoning  wivt.s  and  see  2  Durnf.  &  East,  167.     5  Durnf.  & 

or  servants,  per  quod   comorlium  vel  servitium  East,  361.     5  East,  45.     6  East,  251.  337. 

amisil,  were  classed  under  the  head   of  ac-  But  as  these    actions,  in  point  oi' form,   are 

>tions  on  the  coie;  and  in  princip/e  they  seem  laid  vi  el  nrmis  an<\  conirapacem,  it  has  been 

to  be  so,   for  the  following   reasons:   First,  determined,  that  they  are  to  be  considered 

•that   the  wrongs  complained  of  therein  are  as   actions  of  trespass;    2  New  Rep.  C.   P. 

not  immediate,  but  consequential  :  Second-  476.  and  accordingly   it  is   holden,    that  a 

ly,  ti)at  the  plaintiff  may  declare  for  them  count  may  be  joinwl  therein  for  breaking  and 

by   bill,  with  a  quod  cum,  which  is   not  al-  entering  the  plaintilV's  house,  or  other  tres- 

lowed  in   trespass:  2  Salk.  636.     1  Sir.  621.  pass,  vi  H  armis:  id.  ibid.     2  Maule  &  Set. 

Thirdly,  that  in  these  actions,   the   plea   of  436.    3  Campb.  526.  n.  S.  C.  in  like  man- 

tlie  statute  of  limitations  is  not  giiilt}' within  ner  as  trespass  and    reseue   may  be  joined, 

4tr  years;  2  Wils.  85.    2  Bur.  753.   Bui.  A'j.  2  Lutw.    I2i9.      I    I,d.    Rayni.  83.   though 

Pri.  28.  S.  C.     C  East,  387.  S.P.semb.  and  the  consequences   of   a  rescue  seem   to  be 

not,  as  in  trespass  and  assault,  within  four  properly  the  subji  ct  of  an  action  on  the 

years.  2  Salk.  420.    Aud  Justly,  that  Ihougii  case. 
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Detinue  lies  upon  a  purchase,  bailment,  or  finding,  for  the  re- 
covery of  floods  in  specie,  or  damages  for  detaining  them.  And 
in  this  action,  when  the  goods  are  alleged  to  have  come  to  the 
defendant  by  finding,  it  is  sufficient  for  the  plaintiff  to  prove  that 
they  came  to  him  by  wrong  ;  at  least,  unless  the  finding  be  tra- 
versed'. Replevin  lies  to  recover  damages  for  an  immediate  wrong, 
without  force,  in  taking  and  detaining  cattle  or  goods,  under  a 
distress  for  rent  or  damage  feasant,  &c. ;  and  answers  to  the  action 
of  trespass  de  bonis  asportatis.  It  seems,  that  a  writ  of  replevin 
may  be  properly  brought,  not  merely  where  there  has  been  a  distresSy 
as  is  generally  imagined,  but  in  all  cases  where  a  person  takes  goods 
out  of  the  possession  of  the  party  who  applies  for  the  writ,  ui)on  his 
giving  security,  until  it  shall  appear  whether  the  goods  are  right- 
fjiliy  taken  :  but  if  A.  be  in  possession  of  goods,  in  which  B.  claims  a 
property,  rcpZerin  is  not  the  proper  writ  to  try  that  right^.  Trespass 
vi  et  armis  lies  to  recover  damages  for  immediate  wrongs,  accom- 
panied with  force ;  to  the  person,  by  menaces,  assault,  battery, 
wounding,  mayhem,  or  false  imprisonment ;  to  real  property,  as 
houses,  lands,  fisheries,  or  watercourses ;  and  to  personal  property, 
by  destroying,  damaging,  taking  away,  detaining,  or  converting 
cattle  or  goods. 

Upon  contracts,  the  action  should  be  brought  by  the  party  with 
whom  the  contract  was  made,  if  living  ;  or,  if  dead,  by  his  ex- 
ecutors or  administrators  :  And  it  should  be  brought  against  the 
party  who  made  the  contract,  or,  if  he  be  dead,  against  his  ex- 
ecutors or  administrators'^  ;  or,  upon  a  bond,  against  his  heirs  and 
devisees.  "Where  there  are  several  parties  to  a  contract,  the  action 
should  be  brought  by  or  against  all  of  them,  if  living'* ;  or,  if  some 
are  dead,  by  or  against  the  survivors*" :  And  an  action  may  be 
brought  by  or  against  a  surviving  partner,  for  his  own  debt,  as 
well  as  for  that  which  was  contracted  in  the  life- time  of  the  de- 
ceased^     If  an    action   be   brought  upon    a  joint  contract,  by  one 

»  1  New  Rep.  C.  P.   140.  possession    of  the  specific  chattel  of  which 
<»  1   Scho.  &  Lef.  320.321.  n.   327.   and  he  had  been  deprived,  instead  of  an  action 
see  2  Stark.    Ni.  Pii.  288.    where,   in    an  of  Irover,    in  which  he  would  recover  da- 
action  of  /rover  for  books  of  account.  Lord  mages  only. 
ElUnborvugk    intimated,    that   the   bringing  '   1  Wins.  Saund. '21  ("i.  (1). 
an    actinu  of  trover  was  not  the  most  con-  "^  LI.    291.    i.   (4).  and    see    4    Barn.    & 
venienl  remedy    in   a  case  of  this  nature  j  Aid.  437. 
and  said,  that  he  had   beard   Mr.    IVallcce  ^  2  Wms.  Saund.    122.(1). 
expiuss    his   surprise,  that  the  remedy  by  ^  Golding  v.  Vmighan,  T.  22.  Geo.  III.  K. 
jf/j/c'.'iu  was  not  more  frequently  resorted  to,  B.  3  Durnf.  &  East,  433.  5  Dunif.  &  East, 
by  means  of  which  the  party  might  obtain  493.  6  Durnf.  &  Eas;,  632.  and  see  1  Barn- 
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of  several  pariners',  or  assij^nees  of  a  bankrupt'',  the  plaintiff  will 
be  nonsuited,  or  have  a  verdict  airainst  him  :  But  if  it  be  broujrht 
against  one  of  several  partners,  or  assij^nces,  he  can  only  plead 
in  abatement  ;  though  the  plaintiff  knew,  and  even  contracted  with 
the  other  partners'^.  A  contract,  being  a  chose  in  action,  was  not 
assignable  at  common  law,  so  as  to  entitle  the  assignee  to  an 
action  in  his  own  name''  :  but  tliere  was  an  exception  to  this  rule 
in  the  case  of  foreign  bills  of  exchange,  uj)on  which  an  action 
might  have  been  maintained,  in  the  name  of  the  indorsee :  And 
the  same  doctrine  was  afterwards  applied  to  inland  bills^ ;  and  ex- 
tended to  promissory  notes,  by  the  statute  3  &  4  Anne,  c.  9  : 
and,  by  other  acts  of  parliament,  actions  may  be  maintained  by 
the  assignee  of  the  reversion,  or  against  the  assignee  of  a  lease, 
where  the  covenants  run  with  the  land' ;  or  by  the  assignees  of 
a  bail*  or  replevin''  bond,  or  of  the  effects  of  a  bankrupt',  or  in- 
solvent debtor*"  :  but  upon  the  contract  of  a  bankrupt  or  insolvent 
debtor,  an  action  does  not  lie  against  his  assignees. 

For  wrongs,  independently  of  contract,  the  action  must  be  brought 
by  the  party  to  whom  the  injury  is  done,  against  the  party  doing 
it.  And  if  cither  of  the  parties  die,  the  action  is  gone ;  for  it 
is  a  rule,  that  actio  personalis  moritur  cum  personal  But  there 
are  some  exceptions  to  this  rule,  chiefly  arising  from  an  e(piitable 
construction  of  the  statute  4  Edw.  III.  c.  7.  by  which  executors 
shall  have  an  action  of  trespass,  for  a  wrong  done  to  tiieir  tes- 
tator'". Where  several  parties  are  jointly  concerned  in  interest,  or 
have  suffered  a  joint  injury"^,  they  may  and  ought  to  join  in  the 
same    action  ;     and    if  they    do    not,   the    defendant    may   plead   in 


&  Aid.  29.  3  r,ro(I.  &  Bing.  302. 

■  2Str.  820.    1  Wms.  Saund.291./. 

*>  1  Chit.  Rep.  71.  2  Stark.  .^//.  Pri.  424. 
S.  C. 

•  2  Atk.  510.  5  Bur.  2G11.  2  RIac.  Rep. 
947.  5  Diirnf.  &  East,  641'.  1  Wins.  Saimd. 
29 I.e.  d. 

^  For  the  doctrine  as  to  the  assignment  of 
choses  in  action,  see  Chitty  on  bills,  p.  7,  &c. 

•  Id.  11. 

'  Stat.  32  Hen.  VIII.  c.  34. 
«  Stat.  4  &  5  Ann.  c.  16.  §  20. 
I"  Slat.  11  Geo.  II.  c.  19.  §  23. 

•  Stat.  1  Jac.  I.  c.  15.  §  13. 

k  Stat.  54  Geo.  HI.  o.  28.  §  17.  And 
see  the  statute  54  Geo.  III.  c.  170.  §  8.  for 
enabling  overseers  of  the  poor  to  sue  on 
bastardy  bonds  j  in  the  construction  of  which 


statute  it  has  been  holdun,  that  an  action 
on  a  bastardy  bond  rnu.'^t  be  brought  in  the 
nanu'S  of  the  overseers  for  the  time  being, 
and  not  of  those  to  whom  the  bond  was 
given.  3  Moore,  21.2  Chit.  Rep.  322.  See 
also  the  statutes  33  Geo.  III.  c.  54.  §11. 
&  59  Geo.  III.  c.  123,  §  7.  as  to  bringing 
or  defending  actions  by  or  against  the  trus- 
tees o( friendly  societies.  5  Barn.  &  Aid. 
769.   1  Dovvl.  &  Ryl.  393.  S.  C. 

'  1  Wms.  Saund.  216.  (1). 

"»  2  Bac.  Abr.  444,  5.  and  see  Cowp.  375. 
1  Wms.  Saund.  216.  a.  4  Moore,  532.  2 
Erod.  &.  Ding.   102.  S.  C. 

»  2  Saund.  115.  1  Vent.  167.  2  Lev.  27. 
S.  C.  1  Ld.  Rayra.  127.  2  Wils.  414.  2 
Wms.  Saund.  lI'J.  a.  (2). 
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abatement,  but  cannot  otherwise  take  advantage  of  the  objection*. 
And  as  wrongs  are  of  a  joint  and  several  nature,  the  phiintiff  may 
proceed  against  all,  or  any  of  the  parties  wlio  committed  them  ; 
and  it  is  no  plea  in  abatement*',  or  ground  of  nonsuit^  that  there 
are  other  partners  not  named.  In  bringing  actions  by  or  against 
husband  and  wife,  the  rule  is,  that  wherever  the  cause  of  action 
would  survive  to  or  against  the  wife,  they  ought  in  general  to  sue 
or  be  sued  jointly'' ;  and  this  rule  holds  as  well  with  regard  to 
contracts  as  wrongs.  But  sometimes,  and  particularly  where  the 
cause  of  action  arises  during  coverture,  the  husband  is  allowed  to 
bring  the  action  in  his  own  name,  or  in  the  joint  names  of  himself 
and  his  wife*'. 

The  plaintiff  has  in  some  cases  his  election,  to  bring  one  sj)ecies 
of  action  or  another  for  the  same  cause  ;  as  in  actions  upon 
contracts,  he  may  bring  assumpsit  or  debt  upon  a  simj)le  contract, 
or  debt  or  covenant  upon  a  specialty,  for  the  non-payment  of 
money  :  Or,  if  the  breach  of  a  simple  contract  consist  in  mis- 
feazance,  he  may  declare  in  assumpsit,  or  in  case  on  the  special 
circumstances*^ ;  as  for  deceit  on  the  sale  of  cattle  or  goods,  or 
immoderate  use  of  them,  when  lent  or  let  to  hire ;  and  against 
attornies,  carriers,  wharfingers,  innkeepers,  &c.  And  where  cattle 
or  goods  are  wrongfully  taken  and  detained,  he  may  bring  trespass 
vi  et  arm,is,  replevin,  trover,  or  detinue ;  or  if  tbey  are  converted 
into  money,  he  may  waive  the  tort,  and  bring  assumpsit  for  money 
had  and  received"^.  But  the  plaintiff  having  once  made  his  election, 
cannot  afterwards  bring  another  species  of  action  for  the  same  cause, 
either  whilst  the  former  is  depending,  or  after  it  has  been  determined. 
And  it  is  a  rule,  that  the  party  applying  for  an  information  shall 
be  understood  to  have  made  his  election,  and  waived  his  remedy 
by  actioji,  whatever  may  be  the  fate  of  the  motion  for  the  infor- 
mation, unless  the  court  think  fit  to  give  him  leave  to  bring  an  action**. 

•  6  Durnf.  &  East,  766.  7  Durnf.  &  East,  274.  But  where  the  substantial 
East,  279.  5  East,  420.  1  Wms.  Sauiid.291.  ground  of  action  is  contract,  the  plaintiff 
g.  h.  cannot,  by  declaring  in  case,  render  a  person 

*•  5  Durnf.  &   East,  649.   2  Chit.  Rep.   1.  liable,  who  would  not  have  been  liable  on 

but  see  6  Durnf.  &  East,  369.  2   New  Rep.  his  promise  :    Therefore,  where  the  plaintiff 

C.  P.  365.  1  Wms,  Saund.  291.</.  declared   that,  having  agreed  to  exchange 

.«  3  Brod.  &  Bing.  54.  mares  with  the  defendant,    the    latter,   by 

*  1  Wils.  2'24.  2  Wils.  227.  falsely  warranting  his    mare    to  be  sound, 
e  For  a  more  particular  account  of  the  well  knowing  her  to  be  unsound,  falsely  and 

psj/iej  to  the  action,  whether  w\wn  conlraclt  fraudulently  deceived  the  plaintiff,   &c.  j  it 

or  for  wroKgy,   see   I  Wms.  Saund.  291.  b.  was  holden,  that  i?i/nnfy  was  a  good  plea  in 

(4).  2  Wms.  Saund.  1 16.  a.  (2).  and  Chitty  bar  to  the  action.  2  Marsh.  485. 

on  Pleading,  1  V.  Chap.  I.  S  Com.  Dig.  tit.  Action,  M. 

'  2  Wils.  319.   3   Wils.  348.    1  Durnf.   Sc  <»  Rex  v.  Sparrow  and  another,  H.  28  Geo. 
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The  law  is  said  to  ablior  circuity  of  action  :  and  therefore  if 
the  obligee  of  a  bond  covenant  generally  not  to  sue  upon  it,  this 
shall  operate  as  a  release,  and  may  be  pleaded  in  bar  of  the  action  ; 
for  if  it  operated  only  as  a  covenant,  it  would  produce  two  actions*. 
80  where  to  debt  on  bond  for  200/.,  the  defendant  pleaded,  that 
after  the  making  of  the  bond,  the  plaintiff  by  indenture  covenanted, 
that  if  the  defendant  should  at  such  a  day  pay  100/.  the  obligation 
should  be  void,  and  alleged  that  he  paid  the  money  at  the  day  ; 
and  upon  demurrer,  it  was  insisted  for  the  j)laintiff,  that  tlie  in- 
denture being  made  after  the  bond,  could  not  be  pleaded  in  bar  ; 
but  all  the  court  held,  that  the  defendant  might  well  plead  it  in 
bar,  without  being  j)ut  to  the  action  of  covenant,  by  circuity  of 
action''.  But  if  A.  and  B.  are  jointly  and  severally  bound  to  C, 
who  covenants  with  A.  only,  that  he  will  not  sue  him,  this  is  not 
construed  to  be  a  release,  for  there  is  still  a  remedy  on  the  bond 
against  B^  :  And  so  where  a  man  becomes  bound  to  another, 
who  covenants  not  to  put  the  bond  in  suit  before  Michaelmas, 
and  the  obligee  nevertheless  brings  debt  on  the  bond  before  that 
time,  the  defendant  cannot  plead  the  covenant  in  bar,  but  must 
have  recourse  to  an  action  upon   if*. 

It  is  a  rule,  that  several  counts  may  be  joined  in  the  same 
declaration,  for  different  causes,  provided  they  are  of  the  same 
nature".  Thus,  in  actions  upon  contract,  the  plaintiff  may  join 
as  many  different  counts  as  he  has  causes  of  action,  in  account ; 
so  likewise  in  assumpsit,  or  in  covenant,  debt,  annuity,  or  scire 
facias :  And  there  is  a  case  where  it  was  holden,  that  debt  and 
detinue  might  be  joined  in  the  same  action^  In  like  manner,  in 
actions  for  wrongs  independently  of  contract,  the  plaintiff"  may  join 
as  many  different  counts  as  he  has  causes  of  action  in  case,  or 
in  detinue,  replevin,  or  trespass  :  And  he  may  join  trespass  and 
battery  of  his  servant,  per  quod  servitium  amisiP,  or  trespass 
and  rescue*^,  in  the  same  declaration.  But,  with  the  exceptions 
before-mentioned,  counts  in  actions  upon  contract  cannot  be  joined 

III.  K.  B.   And  sec  further,  as  to  theeleclion  470. 

of  actions,  Com.  Dig.  tit.  Action,  M.  Cbitty  e  2  Wms.  Saund.  117.  b. 

on  Pleading,  1  V.  p.  207.  '  Bro.  Abr.  tit.  Joinder  in  action,  97.  Gill). 

•  1  Durnf.  &  East,  446.  C.   P.  5.  1  Bac.   Abr.  30.     But  trover  and 

•>  Cro.  Eliz.  623.  detinue    cannot    be    joined.      Willes,     118. 

«  2Sa!k.575.  l  Ld.  Raym.  690.  12  Mod.  And  in  order  to   join  debt    and  detinue,    it 

551.  S.  C.  8  Dnrnf.  &  East,  168.  seems  they  must  be  both  founded  on  co/i/rar/. 

d  And.  301.pl.  316.  Cro.  Eliz.  352.  S.  C.  e  Cro.  Jac.   501.  Aleyn,  9.   1   Bac.  Abr. 

and  see  furtjicr,  as  to  circuity  of  action,  2  30.  2  New  Rep.  C.  P.  476.  anle,5. 

Wras.  Saund.    150.  (2).   4  Durnf.    &  East,  •■  2  Lutw,  1249.  1  Ld.  Rayin.  83.  There 
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with  counts  lor  wrongs  independently  of  contract* ;  nor  can  counts 
in  any  one  species  of  these  actions,  be  joined  with  counts  in 
another. 

Wherever  several  counts  may  be  joined  in  the  same  declaration, 
for  different  causes  of  action,  there  is  always  the  same  process  hy 
orif^inal  writ,  and  in  g;eneral  the  same  plea  or  general  issue,  and 
the  same  judgment.  And  hence,  rules  have  been  framed,  in  order 
to  determine  what  different  counts  may  or  may  not  be  joined  in 
the  same  declaration,  from  the  similarity  of  the  process,  the  plea, 
and  the  judgment.  In  one  case,  it  was  said  by  Lee,  Ch.  J.  that 
the  true  way  to  judge  of  this  matter  is,  that  whenever  the  process 
and  judgment  are  the  same  on  two  counts,  they  may  be  joined  ; 
otherwise  they  cannot^  But  it  being  found  that  the  similarity  of 
the  process  afforded  but  a  very  fallible  criterion,  there  being  the 
same  process  of  summons,  attachment  and  distress,  in  actions  of 
account,  covenant,  debt,  annuity,  and  detinue,  and  the  same 
process  of  attachment  and  distress  in  actions  of  assumpsit,  case 
and  trespass,  none  of  which  can  be  joined,  it  was  said  in  a  sub- 
sequent case,  by  JVilmot,  Ch.  J.  that  the  true  test  to  try  whether 
two  counts  can  be  joined  in  the  same  declaration,  is  to  consider 
and  see  whether  there  be  the  same  judgment  on  both  ;  and  if 
there  be,  he  thought  they  miglit  be  well  joined'^.  But  in  a  later 
case,  the  court  of  Common  Pleas  were  of  opinion,  that  the  rule 
or  test  to  try  whether  two  counts  can  be  joined,  as  laid  down  in 
the  former  one,  was  rather  too  large,  and  not  universally  true** : 
and  the  reason  for  this  opinion  probably  was,  that  there  is  the 
same  judgment,  for  damages  and  costs,  in  actions  of  assum,psit, 
covenant,  case  and  trespass,  and  the  same  entry  of  a  m,isericordia 
in  the  three  first  of  these  actions,  and  yet  no  two  of  them  can  be 
joined.  Therefore,  in  a  still  later  case,  a  new  criterion  was  established; 
and  it  was  said  by  Buller,  J.  to  be  universally  true,  that  wherever 
the  same  plea  may  be  pleaded,  and  the  same  judgment  given,  on 
two  counts,  they  may  be  joined  in  the  same  declaration^.  But 
even  this  rule  is  not  altogether  unexceptionable ;  for  it  is  clear 
that  case  and  trespass  cannot  in  general  be  joined,  although  the 
same  plea  of  not  guilty  of  the  premises  will  serve  for  both,  and 
there  is  the  same  judgment  in  each,  for  damages  and  costs :    and 

is  also  a  writ  in  the  register,  </etij:o;e  aif/!<c/a,  ''  1  Wils.  252. 

cum  bonis  viri.  F.  N.  B.   89.  but  this  writ  has  <=  2  Wi!s.  321 . 

been  said  to  be  against  law,  2  Salk.  637.  ^   3  Wils.  3j4. 

»  b  Barn.   &  Aid.  652.  1   Dowl.   &  Ryl.  «  1  Durnf.  &  East,  276.  and  see  2  Wms. 

282.  S.  C.  Saund.  117.  e. 
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though  in  general  the  judgment  in  trespass  is  quod  capiatur,  and 
in  actions  upon  the  case,  quod  sit  in  misericordid^,  yet  sometimes 
there  is  an  entry  of  a  capiatur  in  case,  as  well  as  in  trespass^. 
It  should  also  he  observed,  that  this  rule  is  merely  affirmative  • 
and  it  does  not  hold  e  converso,  that  different  counts  cannot  be 
joined,  unless  there  be  the  same  plea  and  judgment  on  all  of 
them :  for  it  is  holden,  that  debt  on  record,  specialty  and  simple 
contract,  may  be  joined,  although  they  require  different  pleas'^  • 
and  in  debt  and  detinue,  which  may  also  be  joined,  not  only  the 
pleas,  hut  the  judgments  are  differenf^.  The  nature  of  the  causes 
of  action  therefore  shoukl  be  attended  to,  in  order  to  determine 
wliether  different  counts  may  or  may  not  be  joined  in  the  same 
declaration  :  and,  with  the  exceptions  which  have  been  noticed  it 
may  safely  be  laid  down  as  a  general  rule,  that  wherever  the  causes 
of  action  are  of  the  same  nature,  and  may  properly  be  the  subject 
of  counts  in  the  same  species  of  action,  they  may  be  joined,  otherwise 
they  caimot. 

In  order  to  join  several  counts  however,  in  the  same  declaration 
it  is  necessary  that  they  should  be  all  of  them  in  the  same  rvfhf  ■ 
and  upon  that  ground  it  is  holden,  that  a  plaintiff  cannot  join  in  the 
same  declaration,  a  demand  as  executor,  with  another  which  accrued 
in  his  own  right*^ :  and  such  misjoinder  of  action  is  a  defect  in  sub- 
stance, and  therefore  bad  on  a  general  demurrer,  or  in  arrest  of  judg- 
ment, or  on  a  writ  of  error^.  But  a  count  for  money  had  and  received 
by  the  defendant  to  the  use  of  an  executor'",  or  for  money  paid  by 
the  jilaintiff  as  such,  to  the  use  of  the  defendant',  may  be  joined  with 
a  count  on  a  promise  to  the  testator:  So  a  count  upon  a  promise  to 
the  plaintiff  as  administratrix,  for  goods  sold  and  delivered  by  her 
after  tiie  death  of  the  intestate,  may  be  joined  with  a  count  upon  an 
account  stated  with  her  as  administratrix ;  for  the  damages  and 
costs  when  recovered  will  be  assets''  :  and  it  is  a  rule,  that  where  the 
transaction  has  been  entirely  with  executors  or  administrators  in 
their   representative    character,  and    not  in   their  personal    charac- 

»1    Ld.   Raym.    273.     2  Wms.  Saund.  e  4  Durnf.  &  East,  347.     1  H.  Blac.  103. 

11 '7     f-  2  Bos.   &   Pul.  424.     5  Barn.  &   Aid.   632. 

^  1  Rol.  Abr.  tit.  Amercement,  E.  2  Chit.    Rep.  343.      1    Dowl,  &  Ryl.    282. 

c  Cm.  Car.  31G.   1  Vent.  36G.   1  Lutw.43.  S.  C.  but  see  2  New  Rep,  C.  P.  43.    6  East, 

1  Wils.  248.  333.  S.  C. 

^  5  Mod.  9.  b  3  Durnf.  &  East,  639.  but  sec  2  Wms. 

«  2  Wuis.  Saund.  117.  (L  e.  Saund.  117.  rf. 

'  1  Salk.  10.     2  Ld.  Raym.  841.     2  Str.  »  3  East,  104. 

1271.     1  Wils.  171.  .S.  C.  3  Durnf.  &  East,  »  6  East,  403.  2  Smith  R.  410.  S.  C.  and 

659.    4  Durnf.  &,  East,  277.  3  Bos.  &.  Pul.  see  5   Price,   412.     7  Price,  391.  6.  C.  in 

7.  2  Wms.  Saund.  117.  </.  Error. 
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ter,   or  altojjcther   in   their   personal  cliaracter,   the  counts  may  be 
joined*. 

An  executor  or  administrator  may  declare  as  such,  on  an  account 
slated  by  the  defendant,  with  the  testator  or  intestate,  or  vtith  the 
plaintiff,  of  monies  due  to  him  in  his  representative  character**.  And 
where  a  testator  or  intestate  has  stated  an  account,  it  is  usual  to  de- 
clare for  the  balance,  against  his  executor  or  administrator.  Or  if 
an  executor  or  admistrator  state  an  account  of  monies  due  from  the 
testator  or  intettate'^,  or,  as  it  seems,  of  monies  due  from  himself 
in  his  representative  character*^,  he  may  be  declared  against  as  such, 
for  what  appears  to  be  due.  And,  in  any  of  the  above  cases,  other 
causes  of  action,  in  the  same  right,  may  be  joined  in  the  declaration. 
But  a  count  upon  an  account  stated  with  the  plaintiffs,  executors^ 
&c.  not  saying  as  executors,  &c.  cannot  be  joined  with  counts  on 
promises  to  the  testator ;  for  it  is  no  allegation  that  the  promises 
were  made  to  the  plaintiffs  in  their  representative  capacity  ;  and, 
under  such  a  count,  proof  might  be  given  of  an  account  stated  with 
them  individually*.  And  a  count  in  assumpsit  against  husband  and 
wi/e,  who  was  administratrix  with  the  will  annexed,  upon  promises  by 
the  testator  to  pay  rent,  cannot  be  joined  with  counts  upon  promises 
by  the  husband  and  wife,  as  administratrix,  for  use  and  occupation  by 
them  after  the  death  of  the  testator*^. 

In  an  action  by  the  assignees  of  a  bankrupt,  the  plaintiffs  may  join 
counts  for  money  lent  and  advanced,  and  money  paid  by  them,  as 
assignees,  with  counts  for  money  had  and  received  to  their  use,  and 
upon  an  account  stated  with  them,  in  that  character^.  And  the 
assignees  under  a  joint  commission  against  A.  and  B.  may,  in  an 
action  to  recover  a  debt  due  to  A.,  describe  themselves  in  the  decla- 
ration, as  assignees  of  A.  alone'".  So  where  the  plaintiffs  sued  as 
assignees  of  A.  and  B.  and  also  as  assignees  of  C.  for  a  joint  demand, 
due  to  all  the  bankrupts,  the  declaration  was  holden  good,  on  a  motion 
in  arrest  of  judgment'.  But  the  assignees  of  A.  a  bankrupt,  and  also 
of  B.  a  bankrupt,  under  separate  commissions,  cannot  recover,  in  the 
same  action,  a.  joint  debt  due  from  the  defendant  to  both  the  bankrupts* 
and  also  separate  debts  due  to  each  ;  and  if  in  such  an  action  the  jury 

»  Per  Le  Blanc,  J.  2  Smith  R.  416.  «  5  East,  150.  and  see  2  Bos.  &  Pul.  424. 

*  2  Lev.  \r,5.     1  Durnf.  &  East,  487.     6  2  Brod,  &  Bing.  460. 

East,  405,      I    Taiir.t.  322.     6  Taunt.  453.  '  3  Bam.  &  Aid.  101. 

2  M;irsh.  147.  S.  C.  Forrest,  98.  accord.  8  5  Maule  &,  .Sel.  294.    2  Chit.  Rep.  325. 

<:   1  H.  Blac.  102.  S.  C. 

d  7   Taunt.  580.     1   Moore,    305.   S.  C-  ''2  Stark.  Ni.  Pri.  17.  and  se«  8  Tftunt 

but  see  1  H.  Blac.  1 08.     2  Bos.  &  Pul.  424_  202, 

2  Wms.  Saund.  117.  ct  e.  >3  Durnf.  &  East.  779. 


OP    ACTIONS,    &iC.  13 

have  assessed  tlie  damages  severally,  on  tlio  separate  counts,  the  court 
will  arrest  the  judi^mcut  oti  those  counts  which  demand  the  debts  due 
to  each  bankrupt  sepiirateiy-' .  And  the  assii^nees  ot  A.  aud  B.  bank- 
rupts, under  a  Joint  commission,  cannot  maintain  an  action  for  money 
had  and  received  to  the  use  of  the  bankrupts,  or  to  tlu'ir  own  use,  if  it 
be  proved  that  one  of  them  only  had  committed  an  act  of  bankruj)tcy  ; 
neither  are  they  entitled  to  recover  the  separate  moiety  of  one,  under 
such  commission''. 


The  limitation  of  personal  actions  is  rej^ulated  by  several  statutes. 
By  the  31  Eliz.  c.  5.  ^5.  "all  actions  brought  for  any  forfeiture 
"  upon  a  penal  statute,  whereby  the  forfeiture  is  limited  to  the  king 
"  only,  shall  be  brought  within  two  years  after  the  offence  com- 
"  mitted,  and  not  after.  And  all  actions  brought  for  any  forfeiture, 
"  upon  a  penal  statute,  except  the  statute  of  tillage,  the  benefit 
"  whereof  is  limited  to  the  king  and  the  informer,  shall  be  brought 
"  within  one  year  after  the  offence  committed  ;  and  in  default  therc- 
"  of,  the  same  shall  be  brought  for  the  king,  at  any  time  within  tmo 
"  years  after  that  year  ended  :  And  if  any  action  shall  be  brought 
"  after  the  time  so  limited,  the  same  siiall  be  void.  Provided,  that 
"  where  a  shorter  time  is  limited,  the  action  shall  be  brought  within 
"  that  time."  Tiiis  statute  extends  to  all  actions  brought  upon  penal 
statutes,  whereby  the  forfeiture  is  limited  to  the  king,  or  to  the  king 
and  the  party,  whether  made  before  or  since  the  31  Eliz".  But  it 
does  not  extend  to  actions  brought  by  the  party  grieved"^ .  And  where 
the  penalty  is  given  to  a  common  informer  alone,  different  opinions 
have  been  entertained,  whether  it  is  within  the  statute.  On  the  one 
hand  it  has  been  said,  tiiat  this  is  not  a  case  within  the  words  of  the 
act,  which  ought  to  be  taken  strictly,  and  not  extended  by  an  equi- 
table construction.  On  the  other  hand,  it  has  with  more  reason  been 
contended,  that  as  the  informer  is  bound,  when  the  king  is  joined  with 
him,  much  more  should  he  be  bound  when  he  sues  by  himself''.  And 
accordingly,  where  an  action  was  brought  after  a  year,  by  a  common 
informer,  on  the  statute  9  Anne,  c.  14.  the  court  of  Common  Pleas 
held  this  to  be  a  case  within  the  31  Eliz.  though  the  action  was  given 

»  3  Dunif.  &.  East,  433.  and  see  2  Moore,  «  1  Marsh.  321.  (a)  3  Maule  &  Sel.  434, 

3.     8  Taunt.  J  34.  S.  C.  &,c.  440,  &c.  444. 

•>  8   Taunt.    200.     2   Moore,    122.  S.  C.  <l    i   show.    Rep.   333,    4.      Carth.    233. 

And  see   fuithcr,   as  to   the  joinder  of  ac-  Comb.  194.    4  Mod.  129.    l2Mod.  27.  S.  C. 

tion--,   2  Wms.  Saund.  W".  b.  c.  d.  e.  Chlity  Willes,    443.    faj     Speeri    v.   Frederic,   T. 

on  Pleading,  1  V.p.  196.  3  Barn.  &  Aid.  208.  25  Geo.  III.  K.  B. 

I  Chit.  Rep.  619.  S.  C.  and  the  cases  there  *  1  Ld.  Raym.  78. 
cilcd. 
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in  the  first  instance  to  the  party  grieved,  and  afterwards  to  a  com- 
mon informer  ;  for  such  actions  would  have  been  within  the  7  Hen. 
Vlll.  c.  3.  and  the  31  Ehz.  was  made  to  narrow  the  time  given 
by  that  statute,  and  could  never  mean  to  leave  any  actions  unrestrained 
in  point  of  time  :  the  latter  part  of  the  clause  must  therefore  be  con- 
strued to  extend  to  them'*.  The  clause  of  limitation,  as  to  the  time 
within  which  remedial  proceedings  against  the  hundred  are  direct- 
ed to  be  commenced,  by  the  27Eliz.  c.  13.  is  not  adopted  by  the 
1  Geo.  I.  St.  2.  c.  5.,  nor  consequently  by  any  of  the  subsequent  statutes, 
relating  to  the  demolishing  or  pulling  down  of  mills,  &c. ;  and  there 
is  therefore  no  restriction  now  in  force,  as  to  the  time  of  bringing  the 
action,  on  parties  entitled  to  the  indemnifying  provisions  of  the  latter 
statutes'*. 

By  the  statute  21  Jac.  1.  c  16.  §  3.  it  is  enacted,  that  "  all  actions 
"  of  trespass  quare  clausum  fregit,  Sjc.  detinuey  trover,  and  re- 
"  plevin  for  taking  away  goods  or  cattle ;  all  actions  of  account  and 
"  upon  the  case,  other  than  such  accounts  as  concern  the  trade  of 
"  merchandize  between  merchant  and  merchant,  their  factors  or 
"  servants  ;  all  actions  of  debt,  grounded  upon  any  lending  or  con- 
"  tract  without  specialty,  or  for  arrearages  of  rent  ;  and  all  actions 
"  of  assault,  menace,  battery,  wounding,  and  imprisonment  shall 
"  be  commenced  and  sued  within  the  limes  hereafter  expressed,  and 
"  not  after  ;  that  is  to  say,  the  said  actions  upon  the  case,  (other 
"  than  for  slander, J  account,  trespass  quare  clausum  fregit,  S^c. 
*'  debt,  detinue,  and  replevin,  within  six  years  next  after  the  cause 
*'  of  such  actions  or  suit,  and  not  after;  actions  of  assaiiZf,  battery, 
"  wounding,  or  imprisonment,  within  four  years  ;  and  actions  upon 
"  the  case  for  words,  within  two  years  next  after  the  words  spoken, 
*'  and  not  after." 

"  Nevertheless,  if  in  any  of  the  said  actions,  judgment  be  given 
"  for  the  plaintiff,  and  the  same  be  reversed  by  error  ;  or  a  verdict 
"  pass  for  the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judg- 
"  raent,  the  judgment  be  given  against  the  plaintiff,  that  he  take 
"  nothing  by  his  plaint,  writ,  or  bill ;  or  if  any  of  the  said  actions 
"  shall  be  brought  by  original,  and  the  defendant  therein  be  out- 
"  lawed,  and  shall  after  reverse  the  outlawry  ;  that  in  all  such  cases, 
"  the  party  plaintiff,  his  heirs,  executors  or  administrators,  as  the 
"  case  shall  require,  may  commence  a  new  action,  within  a  year  after 
"  such  judgment  reversed,  or  given  against  the  plaintiff,  or  outlawry 
"  reversed,  and  not  after." 

»  Lookup  V.  Sir  T.  Frederick,  M.   6  Geo.  •»  1  Price,   343.  but  see  stat.  1  Geo.  IV. 

III.  Bui.  A'i.  Pri,  195.  c.  33. 


OF    ACTIONS,    &C.  15 

"  And  if  any  person  or  persons,  entitled  to  any  of  the  said  actions, 
"  shall  be  at  the  time  of  any  such  cause  of  action  accrued,  within 
"  the  age  of  twenty  one  years,  feme  covert,  non  compos  mentis^ 
"  imprisoned,  or  beyond  (he  seas  ;  then  sucli  person  or  persons 
"  shall  be  at  liberty  to  bring  (he  same  actions,  within  such  times 
"  as  are  before  limited,  after  their  coming  to  or  being  of  full  age, 
"  discovert,  of  sane  memory,  at  large,  and  returned  from  beyond 
"  the  seas." 

These  statutes  are  confined  to  the  particular  actions  enumerated 
therein  :  and  do  not  extend  to  actions  of  annuity,  or  of  account 
concerning  the  trade  of  merchandize  between  merchant  and  merchant, 
where  the  accounts  are  open  and  current ;  nor  to  actions  of  covenant^ 
or  debt  on  specialty,  or  other  matter  of  a  higher  nature  ;  but  only  to 
actions  of  debt  upon  a  lending  or  contract  without  specialty,  or  for 
arrearages  of  rent  reserved  on  parol  leases".  A  scire  facias  also, 
being  founded  on  matter  of  record,  is  not  within  the  statutes  of  limi- 
tations. 

Suits  in  the  Admiralty  Court  for  seamen^s  wages,  not  being  j)ro- 
vided  for  by  these  statutes'',  it  was  enacted  by  (he  4  Anne,  c.  10. 
§  17.  that  "  all  suits  and  actions  in  the  court  of  Admiralty,  for  sea- 
"  men's  wages,  shall  be  commenced  and  sued  within  six  years  next 
"  after  the  cause  of  such  suits  or  actions  shall  accrue,  and  not  after;" 
with  the  like  proviso^  as  before,  in  favour  of  persons  within  the  age 
of  twenty  one  years,  &c.  In  the  case  of  a  defendant  beyond  sea*" 
it  was  enacted,  by  the  same  statute,  §  19.  that  "  if  any  person  or  per- 
"  sons,  against  whom  there  shall  be  any  such  cause  of  suit  or  action 
"  for  seamen's  wages,  or  any  of  (he  causes  of  action  mentioned  in 
"  the  21  Jac.  I.  shall  be,  at  the  time  of  any  such  cause  of  suit  or 
"  action  accrued,  beyond  the  seas,  then  the  person  or  persons  en- 
*'  titled  to  any  such  suit  or  action,  shall  be  at  liberty  to  bring  the 
"  said  actions,  against  such  person  and  persons,  after  their  return 
"  from  beyond  the  seas,  within  such  times  as  are  respectively  limited 
"  for  the  bringing  of  the  said  actions  by  this  act,  and  by  the  said 
"  other  act  of  21  Jao.  I."  And  by  the  Lords'  Act,  32  Geo.  II.  c.  28. 
§  17.  "  no  advantage  shall  be  had  or  taken  in  any  action  or  suit 
"  against  any  prisoner  discharged  by  virtue  of  that  act,  his  heirs, 
"  executors  or  administrators,  for  that  the  cause  of  action  did  not 
"  accrue  within  six  years  next  before  the  commencing  thereof,  unless 
"  the  prisoner  was  entitled  to  take  such  advantage,  before  he  stood 

•  Hut.  109.    1  Saund.  38.    2  Saund.  G6.  S.  C. 

»•  2  Ld.  Raym.  934.  3  Salk.  227.  6  Mod.  =  2  Salk.  420. 

2.S.  S.  C.  2Ld.Raym.    1204.  2  Salk.  424. 
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"  charged  in  custody,  by  virtue  of  the  origimil  suit  or  action  ;  and  irt 
"  such  case,  the  same  naay  be  pleaded  by  any  sucli  prisoner,  his  heirs, 
"  executors  or  administrators." 

In  actions  of  assumpsil,  if  the  plaintiff  be  in  England,  when  the 
cause  of  action  accrues,  though  he  afterwards  go  abroad,  the  time 
of  limitation  begins  to  run,  so  that  if  he  or  his  representatives  do  not 
sue  within  six  years,  the  statute  is  a  bar*.  And  if  one  j)lainiiff  be 
abroad,  and  others  in  England,  the  action  must  be  brought  within 
six  years  after  the  cause  of  action  arises''.  It  has  also  been  deter- 
mined, that  the  statute  of  limitations  extends  to  persons  in  Scotland; 
so  that  if  a  plaintiff  or  defendant  reside  there,  he  must  sue,  or  be 
sued,  within  the  time  limited  by  the  statute^  But  if  the  plaintiff 
be  abroad,  or  beyond  the  sea,  at  the  time  when  the  cause  of  action 
accrues,  the  statute  will  not  run  against  him  till  his  return  to  this 
country''.  And  if  the  plaintiff  be  a  foreigner,  and  do  not  come  to 
England  for  many  years  after  the  cause  of  action  arises,  he  still 
has  six  years  after  his  coming  hither,  to  bring  his  action* :  And  if 
he  never  come  to  England  himself,  he  has  always  a  right  of  action 
while  he  lives  abroad  ;  and  after  his  death,  his  executors  or  adminis- 
trators are  in  the  same  situation. 

The  statute  cannot  be  a  bar  in  any  case,  unless  the  time  of  limita- 
tion be  expired  after  there  hath  been  a  complete  cause  of  action ;  as 
if  a  man  promise  to  pay  ten  pounds  to  J.  S.  when  he  comes  frona 
Home,  or  when  he  marries,  and  ten  years  after  J.  S.  marries,  or 
comes  from  Rome,  the  right  of  action  accrues  from  the  happen- 
ing of  the  contingency,  from  which  time  the  statute  will  begin  to 
run,  and  not  from  the  time  of  the  promised  So  in  assumpsit,  where 
the  ]>laintiff  declared  that  the  defendant,  in  consideration  that  the 
plaintiff,  at  the  defendant's  request,  would  receive  A.  and  B.  into  his 
house  as  guests,  and  diet  them,  promised,  &c.  the  defendant  pleaded 
non  assumpsit  infra  sex  annos,  upon  which  the  plaintiff  demurred, 
and  it  was  held  no  plea  ;  for  the  defendant  cannot  in  such  case  plead 
non  assumpsit  infra  sex  annos,  but  actio  non  accrevit  infra  sex 
annos  ;  for  it  is  not  material  when  the  promise  was  made,  if  the 
cause  of  action  be  within  the  six  years,  and  the  dieting  might  be  long 
afterwards^.  So  if  the  captain  of  a  ship  insured,  barratrously  carry 
her  out  of  the  course  of  the  voyage,  procure  her  to  be  condemned  in 
a  Vice-Admiralty  court,  sell  her,  and  deliver  her  up  to  the  purchaser, 

»  1  Wils,  134.,  '  Godb.  437.   1    Lev.  43.     1.  Blac.  Rep. 

">  4  Durnf.  &  East,  516.  354.  1  H.  Blac.  631. 

«=  1  Blac.  Rep.  286.  1  Dowl.  &  Ryl.  16.  £2   Salk.  422.  2   Ld.   Raym.  838.  S.  C. 

•■  2  Str.  83C).  Fitzi,Mh.  81.  S.  C.  and  see  Ballanlyiie,  on  iLe  statute  of  liiui- 

<■  3  Wils.  145.  2  BldC,  Rep.  723.  S.  C.  tation?,  p. 215.  &c. 
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It  is  only  from  this  last  event  (hat  the  statute  of  limitations  Logins  to 
run,  as  between  the  assured  and  the  underwriter".  And  no  debt 
accrues  on  a  bill  payable  at  sight,  until  it  be  presented  for  jjaymcnt  : 
Therefore,  the  statute  of  limitations  is  no  bar  to  an  action  on  such 
a  bill,  unless  it  has  been  presented  for  payment  six  years  before  the 
action  commenced''.  But  a  promissory  note,  payable  on  demand, 
is  payable  immediatehj  ;  and  the  statute  of  limitations  runs  from  the 
date  of  llie  note,  and  not  from  the  time  of  demand  .  And  where 
the  breach  of  a  contract  is  attended  with  special  dama«j,c,  the  statute 
runs  from  the  time  of  the  breach,  which  is  the  gist  of  the  action,  and 
not  from  the  time  when  it  was  discovered'',  or  the  damai^e  arose*. 
In  an  action  by  an  administrutur,  u|)on  a  bill  of  exchange  payable 
to  tlie  intestate,  but  accepted  after  his  death,  it  was  holden,  that  the 
statute  of  limitations  begins  to  run  from  the  time  of  granting  the 
letters  of  administration,  and  not  from  the  time  the  bill  becomes 
due  ;  there  being  no  cause  of  action,  until  there  is  a  party  capable  of 
suing*. 

There  is  no  statute  of  limitations  in  an  action  of  debt  on  bond". 
But  where  the  bond  has  been  given  more  than  twenfij  years  before 
the  commencement  of  the  action,  and  no  interest  has  been  paid  upon 
it,  nor  any  acknowledgment  by  the  obligor  of  the  existence  of  thii 
debt,  during  that  period,  the  law  in  general  will  presume  it  to  be  satis- 
fied'' ;  particularly  if  the  debt  be  large,  and  the  obligor  has  been  all 
along  in  good  circumstances'.  And  the  defendant  shall  have  the 
benefit  of  this  presumption  on  the  plea  of  solvit  ad  diem,  unless 
interest  appears  to  have  been  paid  upon  the  bond,  after  the  time  men- 
tioned in  the  condition  ;  in  which  ease  he  must  plead  solvit  post 
diem^.  So  where  a  bond  lias  been  given,  or  interest  paid  upon  it, 
witbin  twenty  years,  the  law  in  some  cases  will  presume  it  to  be 
satisfied  ;  as  where  it  has  been  given  eighteen  or  nineteen  years,  and 
in  the  mean-time  an  account  has  been  settled  between  the  parties, 
without  taking  any  notice  of  the  demand' :  but  in  that  case  the  prc- 

»  1  Campb.  339.  and  sec  4  Esp.  Rop.  18.  '5  Barn.  &  AUl.  204. 

b  2  Taunt.  323.  c  Cowp.  109. 

e  Christie  V.  Fonseck,  S\t.  Land,  after  M.T.  >>  6  Mod.  22.   11  Mod.  2.   1  Sir.  6J2.  3 

52  Geo.  Ul.C.?.  per  Man  x/ield,Ch.  J.  I  StUv.  P.  Wms.    395,  &c.    1   Bur.    434.    I    Blac 

Ni.  Pri.  4  Ed.  pp.  131.  339.    1  Vcz.  344.  Rep.    532.    4  Bur.     1963.    Cowp.    109.    1 

accord,  but   see   Haidr.  36.  1   Mod.  89.  15  Durnf.  &  East,  270. 

Vin.  Abr.  til.  Limitation,  P.  14.  il  Dunif.  &  East,  271,  2. 

*  3  Barn.  &  Aid.  626.  and  sec  4  Moore,  ^  1  Str.  652. 

503.  2  Brod.  and  Bing.  73,  S.  C,  oxcord.  '  1  Bur.  434.  1  Dtunf.  &  East,  271. 

'  3  Barn.  &  Aid.  283. 
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sumption  inust  he  fortified  by  ovidonco  of  some  aiixiliiry  circnm- 
stances' ;  though,  after  a  considerable  letiglli  of  tiuie,  slight  evidence 
is  said  to  l)e  sufficient''. 

This  doctrine  of  presumption  is  said  to  have  been  first  taken  up  by 
Lord  Hule",  who  thouglit  the  hipse  of  time  a  circumstance  from 
wluMice  a  jury  might  presume  payment.  In  this  he  was  followed  by 
Ijord  Holt,  who  held  that  if  a  bond  be  of  twenty  years  standing", 
and  no  demand  proved  thereon,  or  good  cause  of  so  lonj^  forbearance 
shewn,  on  solcit  ad  diem,  he  should  intend  it  paid"'.  This  doctrine 
was  afterwards  adopted  by  Lord  Raymond,  in  the  case  of  Constable 
V.  Sumersei^.  And  it  is  not  confined  to  actions  of  debt  on  bond  ; 
but  tlie  like  presumption  has  been  made,  after  twenty  years,  in  an 
action  oi  debt^,  or  scire  facias",  on  a  judgment :  and  in  a  modern  case*", 
where  it  appeared  that  the  bond  was  not  satisfied,  the  jury,  under 
particular  circumstances,  and  after  a  great  lapse  of  time,  presumed  it 
to  have  been  released.  So,  in  assumpsit,  where  the  statute  of  limi- 
tations is  not  pleaded  or  replied,  the  jury  may  presume,  from  length 
of  time  and  other  circumstances,  that  the  debt  has  been  satisfied  '. 

The  presumption  of  payment  however  may  in  general  be  rebutted, 
by  shewing  that  interest  has  been  paid  on  the  bond  within  twenty 
years,  or  that  the  obligor  has  acknowledged  the  existence  of  the  debt 
within  that  period'',  or  that  he  was  in  bad  circumstances',  or  the  de- 
mand trifling"",  or  that  he  has  ever  since  his  acknowledgment  resided 
abroad".  But  where  there  was  no  evidence  of  payment,  or  of  any 
sort  of  acknowledgment,  for  more  than  thirty  years,  the  presumption 
arising  from  lapse  of  time,  of  a  judgment  bein^g  satisfied,  was  holden 
not  to  be  rebutted,  by  evidence  of  the  defendant  having  been  in  em- 
barrassed circumstances,  and  in  the  opinion  of  those  who  knevr  him, 
incapable  of  paying  the  debt  secured  by  the  judgment".  In  order  to 
prove  the  payment  of  interest,  or  a  part  of  the  principal,  an  indorse- 
ment made  by  the  obligee  upon  the  bond,  within   twenty  years,  is 

•  Cowp.  214,   1  Durnf.   &    East,  270.   1  h  fVashingtofi  and  Brymer,  H.  i2  Geo.  III. 

Campb.  27.  K.  b.    Peake's  Evid.    Appendix,  XXXIV. 

^  J  Durnf.  &  East,  272.  s.  C. 

«=  /(/.  271.   but  see  1  Cliau.   Rep.  42.  47.  i  2  Stark.  NL  Pri.  497.  and  see  5  Esp. 

and  the   cases  referred  to  in  Vin.  Abr.  tit.  Rtp.  52.  1  Taunt.  572.  but  see  1  Dowl.  &. 

Length  of  Time,  52,  &c.  Ryl.  16. 

d  6  Mod.  22.   1 1  Mod.  2.  k  c^^p,  io9.  1.  Durnf.  &  East,  271,  2. 

e  Hil.  1  Gto.  II.  at  Guildhall.  >  Cowp.  109. 

f  1  Str.  639,  m  Id.  214. 

g  Peake's  Evid.   24.   fclj.  Curtis  v.  Lord  »  1  Stark.  Ni.  Pri.  lOl. 

Grandison,  cor.  Lil.  Kcuijon,  Sit.  JVcshn.  after  °  1  Campb.  217. 

M.  37  Geo.  III.  S.  P. 
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allowed  (o  be  evidence";  but  ai)  indorsement  made  after    no  presump- 
tion bad  taken  place,  is  not  admissible''. 

In  actions  for  wt'on<j;s,  particular  times  of  limitation  are  frequently 
apj)ointed  by  statute,   didcrent  from   tliose  in  common  cases,     Tbus, 
by  tbe  statute  24  Geo.  II.  c.  41.  §  8.  it  is  provided,  tbat  "  no  action 
"  sliall    be  brougbt  aijainst   any  justice  of  tbe  peace,  for  any  thinjj 
"  done  in  tbe  execution  of  bis  office,  or  against  any  constable,  head- 
"  borough,  or  otbcr  officer,    or  person  acting  by  liis  order  and  in  his 
"  aid,  unltss  commenced  within  six  calendar  months  after  the  act 
"  comini(te(l  :"  And   it  seems,  tbat  the  months  are  to  be  reckoned 
inclusice  of  the  day  of  committing  the  act''.     But,  in   the  case  of  a 
continued   imj)risonraent,  tbe   magistrate  is  liable   to  answer  in    an 
action  for  such  j)art  of  the  imprisonment  suITered  under  his  warrant, 
as   was    within  .s/.r  calendar   months   before   the   action   commenced 
agiUiist  him''.     And  where  an  action   of  assault  and  false  imprison- 
ment was  brouglit  against  a  constable,  who  bad  exceeded  his  authority, 
it  being  objected  that  the  plaintiff  had  not  shewn  tbe  action  commenced 
within  six  months,  according  to  the  above  statute.  Lord   Kenyan 
over-ruled  the  objection,  on  this  distinction  ;  that  the  defendant  acted 
colore  officii,  and  not  virtute  officii ;  and  said,  that  it  had  often  been 
held,   that  a  constable  acting  colore  officii  was  not  j)rotecte(l  by  (he 
statute,  where  (lie  act  committed  is  of  such  a  nature  that  the  oflice 
gives  him  no  authority  to  do  it :  in  the  doing  of  that  act  be  is  not  to 
be  considered  as  an  officer;  but  where  a  man  doing  an  act  wiiliin  the 
limits  of  bis  official  authority,  exercises  that  authority  improperly,  or 
abuses  the  discretion  placed  in  him,  to  such  cases  tbe  statute  extends  : 
Tbe  distinction  is,  between  the  extent  and  the  abuse  of  the  authority*. 
So,  where  a  constable,  acting  under  a  warrant  commanding  him  to 
take  the  goods  of  A.^  takes  the  goods  of  B.,  believing  them  to  belong 
to  A.,  he  is  entitled  to  the  protection  of  the  statute  24  Geo.  II.  c.  41. 
§  8.  ;  and  an  action  therefore  must  be  brought  against  him,  within  six 
calendar   months*^.     And,  in  like  manner,  where  constables,  under  a 
warrant  to  search  a  house  for  black  cloth   which  had   been  s(i)lcn, 
finding  no  black  cloth,  took  cloth  of  other  colours,  and  carried   it 
before  a  magistrate,  refusing  at  the  same  time  to  tell  the  owner  of  the 
house  searched,  whether  they  had  any  warrant  or  no ;  the  court  of 
Common    Pleas   held,  that   they  were   within  the   protection  of  tbe 
statute,  and  that  an  action  against  them  ought  to  have  been  com- 

»  2  Str.  826.  2  Ld.  Raym.   1370.  8  Mod.  «  4  Moore,  465. 

278.  Sel.  Cas.  Ev.   15'2.  3  Bro.  P.  C.  535.  •>  12  East,  67. 

S.  C.  •  2  Esp.  Rep.  542.  in  notis.  and  see  2  Ciilt. 

••  2  Str.  827.   2  Voz.   43.  ace.  1  Barinril.  Rep.  140.  Pott,  27,  8,  9. 
K.  B.  432.  contra.  '  3  Barn.  &  Aid.  330. 
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monced  within  six  months  after  the  grievance  complained  of''.  But 
where  a  constable,  having  a  magistrate's  warrant  of  distress,  to  levy 
a  churclj  rate,  under  tlie  statute  53  Geo.  III.  c.  127.  broke  the  door  of, 
and  entered  the  plaintilT's  dweHing  house  ;  the  court  held,  that  al- 
tliough  he  thereby  exceeded  his  authority,  yet  that  no  action  could  be 
maintained,  after  the  expiration  of  three  calendar  months''.  If  sur- 
veyors of  highways,  in  the  execution  of  their  oflice,  undermine  a  wall 
adjoining  to  the  highway,  which  does  not  fall  till  more  than  three 
months  afterwards,  they  are  subject  to  an  action  on  the  case,  not- 
withstanding the  clause  of  limitation  in  the  general  highway  act,  13 
Geo.  III.  c.  78.  §  81.  for  the  consequential  injury,  within  three 
months  after  the  falling  of  the  wall''. 

By  the  statute  28  Geo.  111.  c.  37.  §  23.  "  if  an  action  or  suit  shall 
"  be  brought  or  commenced   against  any  person  or  persons,  for  any 
"  thing  by  him  or  them  done  in  pursuance  of  that  or  any  other  act 
"  or  acts  of  parliament  then  in  force,  or  thereafter  to  be  made,  re- 
"  lating  to  his   majesty's  revenues  of  customs  and  excise,  or  either 
"  of  them,  such    action    or  suit  shall   be    commenced    within  three 
"  months  next  after  the  matter  or  thing  done'' :"     On  which  statute 
it  has  been  holden,  that  the  action  must  be  commenced  within  three 
months  from  the  time  of  the  original  seizure,  notwithstanding  the 
pendency  of   process  in  the   Exchequer*".     By  some  later  statutes, 
actions  against  the  treasurer  of  the  West  India^  or   London  Dock 
Company",  must  be  brought   within  six  calendar   months  after  the 
fact  committed.     And,  by  the  statute   43  Geo.  III.  c.  99.  §  70.  for 
consolidating  the  provisions  in  the  acts  relating  to  the  duties  under 
the  management  of  the  commissioners  for  the  affairs  of  taxes,  "  if 
*'  any  action  or  suit  shall  be  brought  against  any  person  or  persons, 
**  for   any   thing  done    in    pursuance  of    that  act,   or   any  act    for 
"  granting  duties  to  be  assessed  under  the  regulations  of  that  act 
*'  such  action  or  suit  shall  be  commenced  within  sia?  calendar  months 
"  next   after  the   fact  committed,  and  not  afterwards."     To  a  de- 
claration  in   an  action    on    the    case,   founded    in  tort,    the  defen- 
dant, in  pleading  the  statute  of  limitations,  should  alledge  that  the 
cause  of  action  did  not  accrue  within  six  years  next  before  the  com- 
mencement of  the  suit ;   a  plea  of  not  guilty  of  the  grievances  men- 

^  2  Brod.   &  Bing.  019.  and   see  3  Biod.  ^  See  also  the  former  statutes  of  23  Geo. 

&  Elng.  239.  III.  3.  70.  §  34.  2-i..  Geo.  III.  sess.  2.  c.  47. 

■     ^  1  Bain.  &  Aid.  227.  §  3b.  39. 

c   IG  Kast,  215.  and  see  5  Taunt.  337,  8.  «  2  II.  Blac.  14,  2  East,  254. 

1  Marsh.  429.  G  Taunt.  29,  S.  C  3  Maule  ^  Stat,  39  Geo.  III.  c.  69.  §  184. 

&  Sel,  580.  e  Stat.  39  &  40  Geo.  III.  c.  47.  §  151. 
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lioned  in  tlie  declaration,  within  six  years,  being  had  u])on  special 
<lemuiTer". 

To  take  a  case  out  of  the  statute  of  limitations,  it  is  usual  in  as- 
sumpHit,  to  prove  a  promise  to  pay,  or  acknowledgment  of  the  debt, 
within  six  years  before  the  commencement  of  the  action.  And  a  con- 
ditional promise  has  been  hoJden  sufllcicnt  for  this  j)iir{)ose,  as  well  as 
an  absolute  one  ;  as  where  the  defendant  said  to  the  j)laii>tifr,  prove 
your  debt,  and  1  will  pay  iO'.  But  if  an  executor  brinj^  assumpsit 
on  a  promise  made  to  his  testator,  and  the  defendant  plead  that  he 
made  no  promise  to  the  testator  within  six  years  ;  if  issue  be  joined 
thereon,  a  promise  to  the  executor  within  six  years  will  not  main- 
tain the  action"^. 

It  was  formerly  doubted,  whether  a  bare  acknowledgment  of  the 
debt,  without  a  promise  of  payment,  was  sufficient  to  take  tlie  case 
out  of  the  statute  ;  such  an  acknowledgment  being"  only  considere<l 
as  evidence  of  a  j)romise  :  as  in  trover,  where  a  demand  and  re- 
I'lisal  arc  not  holden  to  be  a  conversion,  but  only  evidence  of  it.  A 
bare  acknowledgment  however'',  and  that  of  ihe  slightest  nature% 
is  now  deemed  sufficient  to  prevent  the  operation  of  the  statute. 
And  where  the  defendant,  having  entered  into  a  guarantee  in  writing, 
and  become  liable  ui)on  it,  at  a  period  of  more  than  si.c  years  before 
the  commencement  of  the  suit,  verbally  j)romised,  within  six  years, 
that  the  matter  should  be  arranged  ;  and  afterwards,  on  an  action 
being  brought,  pleaded  actio  nun  accrevif,  &c.  the  court  held,  that 
the  statute  of  frauds  having  been  once  satisfied,  by  the  original 
])romise  being  in  writing,  it  was  not  necessary,  in  order  to  take 
the  case  out  of  the  statute  of  limitations,  that  the  latter  promise 
should  also  be  in  writing^  If  an  agent  has  been  employed  to  pay 
money  for  work  done  for  the  defendant,  and  the  workmen  are  re- 
i(?rred  to  him  for  })ayment,  an  acknowledgment  or  promise  to  pay 
by  him,  will  take  the  case  out  of  the  statute  of  limitations'^.  So 
the  admission  of  the  wife,  who  was  accustomed  to  conduct  her 
husband's  business,  is  sufficient  to  take  the  case  out  of  the 
statute  of  limitations,  in  an  action  against  the  husband''.  And,  in 
an  action  against  a  husband,  for  goods  supplied  to  his  wife  for 
her  accommodation,  while  he  occasionally  visited  her,  a  letter  written 
by  the  wife,  acknowledging  the  debt,  within  six  years,  was  deemed 

«  3  Barn.  &  Aid.  44S.  "^  2  Bur.  1099. 

•»  1     L(l.    Raym.   389.    422.   1  Salk.  29.  "5  Htir.  2630.  ami  soo  Cowp.  548. -i  K-p. 

Carth.  470.  .5   Mod.   425.   S.  C.  and    see  2  Rrp.  46. 

Show.  126.  2  Vciil.  IJl.  12  Mod.  224.  '  1  Barn.  &  Aid.  69). 

•=   1  Salk.  2S.  .2  Ld.  K.iyiii.   I  101.  6  .Mod.  S  b  Esp.  li.!,<.  1  '••■'• 

OO'J.  S.  C.  Bui.  i\».  Pii.  1 JO.  3  East,  iO'J.  ^  IJoll  Si.  I'n.  691. 
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admissible  evidence  for  that  purpose*.  An  acknouiedgnient  by  one 
of  several  drawers  of  a  joint  and  several  promissory  note,  will  take 
the  case  out  of  the  statute,  as  against  any  one  of  the  other  drawers, 
in  a  separate  action  on  the  note  against  him''.  So  where  one  of  two 
drawers  of  a  joint  and  several  promissory  note  having  become  a  bank- 
rupt, the  payee  receives  a  dividend  under  the  commission  on  account 
of  the  note,  this  will  j)revent  the  other  drawer  from  availing  himself 
of  the  statute,  in  an  action  brought  against  him  for  the  remainder  of 
the  money  due  on  the  note;  the  dividend  having  been  received  within 
six  years  before  tiie  action  brought''.  And  in  an  action  against  A.  on 
the  joint  and  several  promissory  note  of  himself  and  B.,  to  take  the 
case  out  of  the  statute  of  limitations,  it  is  enough  to  give  in  evidence  a 
letter  written  by  A.  to  B.,  within  the  six  years,  desiring  him  to  settle  the 
money''.  But  it  is  not  sufficient  to  shew  a  payment  by  a  joint  maker 
of  the  note  to  the  payee,  within  six  years,  so  as  to  throw  it  upon  the 
defendant  to  shew  that  the  payment  was  not  made  on  account  of  the 
note  :  An  acknowledgment  by  one  drawer  in  such  case,  to  bind  the 
other,  must  be  clear  and  exj)licit*.  And  where  one  of  two  joint 
drawers  of  a  bill  of  exchange  became  bankrupt,  and  the  indorsees 
j)roved  a  debt  under  his  commission,  beyond  the  amount  of  the  bill, 
for  goods  sold,  &,c.  and  exhibited  the  bill  as  a  security  they  then  held 
for  their  debt,  and  afterwards  received  a  dividend  ;  the  court  held,  in 
an  action  by  the  indorsees  of  the  bill  against  the  solvent  partner,  that 
the  statute  of  limitations  was  a  good  defence,  although  the  dividend 
had  been  paid  by  the  assignees  of  the  bankrupt  partner,  within  six 
years'. 

If  a  letter  be  written  by  a  defendant  to  the  plaintiff's  attorney,  on 
being  served  with  a  ^vrit,  couched  in  ambiguous  terms,  neither  ex- 
j)ress!y  admitting  nor  denying  (he  debt,  it  should  be  left  to  the  jury 
to  consider  whether  it  amounts  to  an  acknowledgment  of  the  debts. 
And  if  there  be  a  mutual  account  of  any  sort  between  the  phiintilf  and 
defendant,  for  any  item  of  which  credit  has  beeii  given  within  six 
years,  that  is  evidence  of  an  acknowledgment  of  there  being  such  an 
open  account  between  the  parties,  and  of  a  promise  to  pay  the  balance, 
r.s  to  take  the  case  out  of  the  statute'\  So,  if  a  defendant  admit  the 
existence  of  a  debt,  which  would  othcrv^ise  be  barred  by  the  statute  of 
limitations,  but  claim  to  be  discharged  by  a  written  instiument,  which 

»  I  Canipb.  39-5-.  463.  semb.  contra. 

b  Dong.   65'>,  3.   N.  B.     In    referring    to  <i  3  Campb.  32. 

Douglas's  Reports,  I  have  attended  to  the  "  1  Stark.  Ni.  Prl.  4S8. 

paging  of  the  second  folio  edition,  whicli  is  f  1  Darn.  &:  .Md.  463. 

preserved  in  the  octavo  edition,  ?  2  Diivnf.  &,  East,  7h0. 

=  2  H.  lilac,  340,   but  see  1  Carn.  ic  Aid.  »'  6  Uiirnf.  &  East,  1S9, 
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Ooes  not  amount  to  a  legal  discljarge,  he  shall  be  hound  by  his  adtnis- 
sion'.  And  whore  the  acceptor  of  a  bill  of  exchange  acknowledged 
his  acceptance,  and  that  he  had  been  liable,  hut  said  that  "  he  was  not 
"  liable  then,  because  it  was  out  of  dale,  and  (hat  he  would  not  pay 
"  it,  and  that  it  was  not  in  his  power  to  pay  it,"  this  was  deemed  suf- 
ficient to  take  the  case  out  of  (he  statute''.  So  it  is  sunicient  to  j)rovc, 
that  a  demand  being  made  by  a  seaman  on  the  owner  of  a  shij),  for 
wages  which  had  accrued  during  an  embargo,  he  sai<l,  *'  if  others 
"  paid,  he  should  do  (he  same'."  So  where,  in  a  deed  between  ihe 
defendants  and  a  third  person,  defendants  acknowledged,  within  six 
years,  the  existence  of  a  debt,  and  the  plaintiffs  were  wholly  strangers 
(o  the  deed  ;  the  court  held  this  was  sufficient  to  take  the  case  out  of  the 
statute  of  limitations'".  And  a  promise  by  a  defendant,  in  embarrassed 
circumstances,  to  pay  a  debt  by  instalments,  if  time  were  given  him, 
is  sufficient  to  take  a  case  out  of  the  statute'". 

On  the  other  hand,  a  note,  written  by  a  debtor  to  an  executor, 
*'  (hat  the  testator  always  promised  never  to  distress  him  for  the  debt," 
is  not  evidence  of  a  promise  to  pay  it,  made  to  the  testator  within  six 
years^  And  where  the  acknowledgment  was,  *'  I  had  the  money,  but 
'*  the  testatrix  gave  it  to  me  ;"  the  latter  words  were  holden  to  qualily 
the  generality  of  the  first  admission,  and  not  to  amount  to  a  new  pro- 
mise or  confession  of  the  defendant,  sufficient  to  take  it  out  of  (he 
statute^^.  So,  where  the  defendant  had  said  to  the  pldinlilV,  "  i  owe 
"  you  not  a  farthing,  for  it  is  more  than  six  years  since  ;"  the  court 
held,  that  this  was  not  to  be  lelt  to  the  jury,  as  evidence  of  an  admis- 
sion, to  take  a  debt  out  of  the  statute  of  limitations'*.  In  like  manner, 
a  (pialified  adndssioii,  by  a  party  who  relies  on  an  objection,  which 
would  at  any  time  have  been  a  good  defence  to  the  action,  does  not 
take  the  case  out  of  (he  statute".  So  where  a  defendant,  on  beinir 
applied  to  by  the  plaintiff's  attorney,  for  the  payment  of  a  debt,  wrote 
in  answer,  that  "  he  would  wait  on  the  plaintiff",  when  he  should  he 
able  to  satisfy  him  resj)ecting  the  misunderstanding  which  had  occurred 
between  them,"  this  was  holden  not  to  be  such  an  aeknowledgmcnl  of 
a  debt,  as  would  bar  a  |)lea  of  the  statute  of  limitations  ;  and  (hat  such 
evidence  ought  not  to  be  left  to  a  jury,  as  a  ground  to  infer  a  new 
promise  to  pay''.     So,  in  assumpsit  by  an  attorn.'y,  to  recover  his 

"  6  Esj).  Rep.  66.  ff  6  INp.  \U\k  67,  8, 

*>  16  liast,  4'20.  "  3  Taiitii.  3S0.  and   ^ee  5  Fsp.  Rcj>.  SI. 
«  4  Campb.  185.  and  see  5  Maulo  &,  Su!.       4-  Maiilo  &  S  I.  457.  5  I'ricc,  636.  attord. 

15.  1  Slaik.  A'l,  ;•/;.  08.  '   1  Staik.  M.  Pi.  7. 

''3  r.ain.  &  Aid.  141.  i*  Holt  A'i.   I'li.  580.  and  see  4  F.sp.  Kip. 

«  2  sunk.  Ni.  Pri.  9S.  184.  5  £si>.  lU^.  81.  1  New  llcp.  C.  P.  'ZO. 
*  6  Tduiit.  'J  10. 
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charges  relative  to  the  grant  of  an  annuity,  evidence  that  the  defen- 
dant said,  "  he  thought  it  had  been  settled,  \vhen  the  annuity  was 
"  granted,  but  he  had  been  in  so  much  trouble  since,  that  he  could 
"  not  recollect  any  thing  about  it,"  was  holden  not  to  be  a  sufficient 
acknowledgment  of  the  debt,  to  take  it  out  of  the  statute  of  limita- 
tions, and  ought  not  to  be  left  to  the  jury,  as  evidence  of  an  admission 
of  such  debt ;  although  the  plaintiff  proved  his  bill  was  not  paid  at 
the  time  of  granting  the  annuity^.     So  where,  in  assumpsit  on  a  pro- 
missory note,  it  was  proved  that  on  the  plaintiff's  shewing  the  note  to 
the  defendant  within  six  years,  the  latter  said,  "  you  owe  me  more 
money ;  1  have  a  set  off  against  it ;"  this  was  holden,  by  two  of  the 
judges,  not  to  be  a  sufiicient  acknowledgment  within  six  years,  to  take 
the  case  out  of  the  statute  of  limitations'^'.     And  where  a  party,  on 
being  asked  for  the  payment  of  his  attorney's  bill,  admitted  that  there 
had  been  such  a  bill,  but  stated  that  it  had  been  paid  to  the  deceased 
partner  of  the  attorney,  who  had  retained  the  amount  out  of  a  floating 
balance  in  his  hands  ;  it  seems  that,  in  order  to  take  the  case  out  of 
the  statute  of  limitations,  evidence  is  inadmissible  to  shew  that  the 
bill  had  never  in  fact  been  paid  in  this  manner''.     In  an  action  by  an 
executor,  for  the  balance  of  an  account,  a  warrant  of  attorney  given 
by   the   defendant  to    the  testator  to  confess  a  judgment   for   such 
balance,  was  holden  not  to  be  sufficient  to  take  the  case  out  of  the 
statute  of  limitalion^j''.     And  where  the  defendant,  on  being  applied  to 
for  payment,  said,  "  I  tliink  I  am  bound  in  honour  to  pay  the  money, 
^'  and  shall  do  it  when  I  am  able  ;"  Lord  Kenyon  ruled,  that  it  was 
a  conditional  promise  only,  and  that  the  plaintiff  was  bound  to  shew 
that  the  defendant  was  then  of  sufficient  ability  to  ))ay  ;  adding,  that 
it  hiid  been  so  ruled  before,  by  Lord  Chief  Justice  Eyre".     If  a  cause 
of  action  arising  from  the  breach  of  a  contract  to  do  an  act  at  a  spe- 
cific time,  be  once  barred  by  the  statute  of  limitations,  a  subsequent 
acknowledgment  by  the  party,  that  he  broke  the  contract,  will  not  it 
seems  take  the  case  out  of  the  statute^. 

In  order  to  shew  that  the  action  was  commenced  in  due  time,  a  bill 
of  Middlesex  or  latitat  in  the  King's  Benclis,  or  a  capias  quare 
dausiim  /regit  in  the  Common  Pleas'^  is  as  effectual  as  an  original 

8  7  Taunt.  608.  1  Moore,  340.  S.  C.  S.  C.  3    Barn.  &  AM.  G'26.  5  Mooie,  105. 

^  2  Barn.  &  Aid.  759.  2  Brod.  k.  Bing.  372.  S.  C. 

<■  4  Bari).  &  Aid.  508.  s  Sty.  Rep.  156.  178.  1  Sid.  53.  CO.  Carth. 

•i  2  Stark.  Ni.  Pri.  234.  233.  2  Ld.  R.aym.  883.   1   Str.  550.  2  Str. 

«  4  Esp.  Rep.  36.  but  .see  2  Stark.  KJ.  Pri.  736.  2  Ld.  Raym.  1441.  S.  C.  2  Bur.  961, 

99.  in  niUis,  sem/i.  cnri/ra  ;  and  see  2  11.  Blac.  1  P.Iac.  Rep.  215.  S.  C.  3  Bur.  1241.  1  Blac. 

116.   3  Esp.  Rep.  159.  R^.p.  312.  S.  C. 

f  2  Campb.    160.  and  see  Peakc's  Evi,1.  >'  2  Ld.  Raym.  880.  -iVJIies,  258.   2  Blac. 
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writ :  and  suing  out  a  testatum  capias  ad  respondendum  is  a  good 
coinnnencement  of  an  action  by  original.     In  proceeding  against  a 
peer  of  the  realm,  sorporation,  or  hundredors  on  the  statutes  of  liue 
and  cry,  &c.  an  original  writ  must,  in  both  courts,  be  sued  out  for 
avoiding  tlie  statute  :  And  where  a  member  of  the  J  louse  of  Commons 
is   defendant,  tiic  plainliU'  must  proceed  for  that  purpose,  either  by 
suing  out  an  original  writ,  and  getting  it  returned  niliil^',  or  by  bill 
and  summons,  &c.  on  the  statute  12  &  13  W.  III.  c.  3.  §  2^     An 
uttachment  of  privilege  is  holden  to  be  a  good  commencement  of  the 
suit',  at  the  suit  of  an  attorney,  even  though  it  be  informal".     But  an 
attachment  of  privilege,  in  tiie  King's  Bench,  is  not  a  continuance  of 
a  bill  of  Middlesex,  so  as  to  avoid  the  statute*^.     And,  in  the  Common 
Pleas,  an  original  writ  of  quare  claitsum  fregit,  upon  which  no  pro- 
ceedings were  had,  cannot  be  connected  with  another  writ  of  the  same 
nature,  subsequently  issued".     As  against  an  attorney  or  officer  of  the 
court  of  King's  Bench,  or  a  prisoner  in  the  actual  custody  of  the 
marshal  of  that  court,  the  statute  can  only  be  avoided  by  fding  a  bill 
with  the  clerk  of  the  declarations,  in  the  King's  Bench  office ;  which 
bill  may  be  filed  in  vacation,  as  Avell  as  in  term-time'^.     In  the  Com- 
mon Pleas,  the  bill  against  an  attorney  is  filed  in  the  Prothonotaries 
office ;   and  to  avoid  the  statute  of  limitations,  it  may,  it  seems,  be 
filed  in  vacation'.     If  a  jjlaint  be  levied  in  an  inferior  court,  in  due 
time,    and   then   it  be  removed   into  the  King's  Bench  by  habeas 
corpus,  and  the  jilaintiff  declare  there  de  novo,  and  the   defendant 
plead  the  statute  of  limitations,  the  plaintitf  may  reply,  and  shew  the 
plaint  in  the  inferior  court,  and  that  will  be  sufficient  to  avoid  the 
statute''.     In  the  Exchequer,  the  suing  out  of  process  is  considered  as 
the  commencement  of  proceedings  by  information,  within  the  statute 
of  limitations'. 

If  an  executor  take  out  proper  process  in  assumpsit,  within  a  year 
after  the  death  of  his  testator,  the  six  years  not  being  elapsed  before, 
though  they  expire  within  that  period,  yet  it  will  be  sufficient  to  take 

*  5  Barn.  &  Aid.  452.    1  Dowl.  &  Ryl.  27.  ances  regularly  entered,  down  to  the  term 

S.  C.  before  the  trial ;  and  the  court  held,  that 

^  1  Lev.  111.2  Ld.  R.iym.  11 13.  the  debt  was  not  barred. 

•=  Append.  Chap.  VI.  §  27.  5  3  Bos.  &  Pul.  330.  but  see  Willes,  259. 

<l  1  Show.  566.  2  Salk.  420.  S.  C.  fc). 

f  2  Blac.  Rep.  1131.  ''  Doug.  313,   14.  5  Durnf.  &  East,  173. 

^  3  Durnf.  &  l^ast,  662.  but  see  3  Brod.  325.  but  see  Peake's  Cas.  Ni.  Pri.  209. 

&    Ring.  212.   where,   in  an  action  iu  the  '  Imp.  C.  P.  565.   (a).  6  Taunt.  .347,  8. 

Cnnunon  Picas,  the  question  being,  whethrr  355.  2  Marsh.  50.  52.  56.  S.  C. 

a  debt  would  support  a  commission,  or  was  ^  j    sid.   228.   1   Lev.   143.   S.  C.    1    Ld. 

not  barred  by  the  statute  of  limitations,  the  Raym.  553.  2  Salk.  424,  2  Ld.  Raym.  831. 

creditor  proved  an  action  commenced  in  the  2Str.  719.  '2  Ld.  R.iym.  1427.  S.  C. 

Kind's  lieiK'h  within  six  years,  and  continu-  '  Forrest,  1  H'.  and  sec  ','  Price,  1  lt\ 
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the  case  out  of  the  statute''.  So,  if  assumpsit  be  brought  in  proper 
time,  but  the  j)lain(iff  or  defentlaut  die  before  judgment,  and  the  six 
years  run,  his  executor  or  administrator  may  notwithstanding  bring  a 
fresh  action'';  provided  lie  does  it  recently,  or  within  a  reasonable 
time.  \Vhat  shall  be  deemed  a  reasonable  time,  in  this  case,  is  a 
matter  of  considerable  doubt,  and  tliere  are  various  opinions  in  the 
books  upon  the  subject,  in  Spencer  s  case%  it  is  said  to  be  entirely 
in  the  discretion  of  the  court.  In  another  case  it  is  said,  that  hereto- 
fore they  used  to  allow  half  a  year,  but  that  was  held  to  be  too  long, 
and  therefore  they  allowed  but  thirty  days^.  In  a  third  case,  a  year 
was  said  to  be  a  reasonable  time'^ :  And  this  opinion  was  adhered  to  in 
a  subsequent  case^,  in  analogy  to  that  part  of  the  statute,  which  au- 
thorizes the  party  to  bring  a  new  aclion,  within  a  year  after  the  re- 
versal of  the  judgment  by  writ  of  error'',  &c.  But  whatever  may  be 
the  precise  rule  upon  this  subject,  it  seems  that  if  a  new  action  be 
brought  within  half  a  year  after  the  abatement  of  the  former,  it  would 
be  sufficient  to  avoid  the  statute*". 


Previous  to  the  commencement  of  an  action,  it  is  sometimes  neces- 
sary for  the  intended  plaintiff  to  make  a  request  or  demand,  or  to 
give  notice  io  the  opposite  party,  for  completing  the  cause  of  action  ; 
and  after  it  is  completed,  some  things  are  required  to  be  done,  before 
the  action  is  brought.  In  order  to  maintain  an  action  for  the  recovery 
of  an  attorney's  bill  for  fees  and  disbursements,  at  law  or  in  equity,  it 
is  in  general  necessary,  by  the  statute  2  Geo.  II.  c.  23.  §  23.  that  it 
should  be  signed  by  the  attorney,  and  delivered  to  the  party  to  be 
charged  therewith,  a  month  at  least  before  the  action  is  commenced. 

A  notice  of  action  is  also  in  some  cases  required  to  be  given,  to  the 
party  or  parties  against  whom  it  is  intended  to  be  brought,  in  order  to 
give  them  an  opportunity  of  tendering  amends'.  Thu?,  by  the  statute 
24  Geo.  II.  c.  44.  §  1.  it  is  enacted,  that  "  no  writ  shall  be  sued  out 
"  against,  nor  any  copy  of  any  process  at  the  suit  of  a  subject  shall 
"  be  served  on,  any  justice  of  the  peace,  for  any  thing  by  him  done 
"  iu  the  execution  of  his  office,  until   notice  in  writing  of  such  in- 

»  Bui.  Ni.  Pri.  150,  S  Cro.  Car.  294. 

•>  2  S:iI'k.  425.  Bti!.  A7.  Pri.  150.  ''  Cowp.  738.  740.  ami  see  Ballantine,  on 

^  6  Co.  10.  the  statutes  of  limitations,  136.  166. 

^  1  Ld  Raym.  283.   1  .Salk.  393.  S.  C.  and  '  Append.  Chap.  I.  §  1,  &c.     N.  B.  The 

see  1  Lutw.  297.  references  are    to   the  iixlh  edition  of   the 

e  1    Ld.  Raym.  434.   1    Lutw.  256.  S.  C.  Praclicul  Forms,  which  were  originally  in- 

and  see  6  Edw.  1!L  32.  b.  Willes,  257.  (a),  tended  as  an  Appendix  to  the  Practice,  aud 

^2  Str.  907.  Filz-ib.  170.  269.  1  Barnard,  arc  referred  to  accordingly  throughout. 
K.  B,  335.  S.  C. 
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*'  tended  writ  or  process  shall  have  been  delivered  to  him,  or  left  at 
"  the  usual  place  of  his  abode,  by  the  attorney  or  agent  for  the  party 
"  who  intends  to  sue  or  cause  the  same  to  be  sued  out  or  served,  at 
"  least  one  calendar  month  before  the  suiiij^  out  or  servinj^  the  same  ; 
"  in  which  notice  shall  be  clearly  and  explicitly  contained  the  cause 
"  of  action,  which  such  party  hath  or  claimcth  to  have  against  such 
*'  justice  of  the  peace:  on  the  back  of  which  notice  shall  be  indorsed 
"  the  name  of  such  attorney  or  agent,  together  with  the  place  of  his 
"  abode ;  who  shall  be  entitled  to  have  the  fee  of  twenty  shillings  for 
"  the  prej)aring  and  serving  such  notice,  and  no  more." 

It  lias  been  deemed  sufiicient,  to  entitle  a  justice  to  the  benefit  of 
this  statute,  that  he  conceived  himself  to  be  acting  as  a  justice, 
though  what  lie  did  was  not  in  the  regular  execution  of  his  office'.  And 
accordingly,  the  lord  of  a  manor,  who  was  also  a  justice  of  the  peace, 
was  held  to  be  entitled  to  a  month's  notice  of  action  against  him,  for 
taking  away  a  gun  in  the  house  of  an  unqualified  person''.  So  one 
magistrate  who  had  committed  the  mother  of  a  bastard  to  prison,  for 
not  filiating  the  child,  was  holden  to  be  entitled  to  the  notice  of  action 
required  by  the  statute,  though  by  the  18  Eliz.  c.  3.  §  2.  jurisdiction 
over  the  subject  matter  is  given  to  two  magistrates'^.  But  no  notice  is 
necessary,  to  supj)ort  an  action  against  a  person,  for  the  penalty  given 
by  the  statute  18  (ico.  II.  c.  20.  for  acting  as  a  justice,  without  a 
proper  qualification''.  The  notice  to  a  justice  of  the  peace  must  ex- 
press the  nature  of  the  tcrit  or  process  intended  to  be  sued  out,  as 
well  as  of  the  cause  of  action'  :  And  where  the  notice  was  not  in- 
dorsed with  the  place  of  abode  of  the  attorney,  but  concluded  thus — 

"  Given  under  my  hand  at  Durham,  this day  of ,"  &c.  it 

was  deemed  insufficient^  But  a  notice  to  a  magistrate  need  not 
specify  the ybrm  of  action  intended  to  be  brought:  It  is  sufiicient  if 
it  state  the  writ  or  process,  and  the  cause  of  action^' :  and  in  stating 
the  cause  of  action,  it  is  sufficient  to  inform  the  defendant  substantially 
of  the  ground  of  complaint''.  Where  notice  of  action  is  given  to  a 
magistrate,  under  the  '2i  Geo.  II.  c.44.  it  is  sufficient,  in  indorsing 
the  attorney's  name,  to  put  the  initial  only  of  his  christian  name, 
with  his  surname,  and  place  of  abode,  in  words  at  length'.     And  the 

»  Birdv.  Gunslon,  E.  24  Geo.   HI.  K.  R.  7  Diirnf.  &    East,  635.  3  Bus.  &  Pul.  b53. 

and    see   9   East,  363.    3   Campb.   242.    3  (a).  S.  C.  cited. 

M.iulc  &  Sel.  580.  2  Price,  12(3.  Post,  29.  B  2  Campb.  ]96. 

I"  2  H.  Blac.  114.  ''5  Bnrn.  &,   Aid.  837.   1   Dowl.  and  Ryl. 

e  9  East,  364.  2  Campb.  199.  n.  497.  S.  C. 

J  Holt  iV/.P/i.  458.  '7    Taunt.     C3.     2    Marsh.    377.   S.  C. 

*  7  Durnf.  Sc  East,  63 1 .  In   Crooke  v.   Curry,    Durham    Sum.    Asti/. 

'  To'jlur  V.  Fenunck,  M.  23  Geo.  III.  K.  U.  17i39,  Thomson  13.  held,   lliut  the  altonicy's 
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attorney  giving  (he  notice,  may  describe  himself  generally  of  the  town 
in  wliicli  he  resides,  as  "  of  liirmingham'','"  or"  Bolton  en  le  Moor^ :'''' 
though  where  he  described  himself  in  the  notice  as  of  a  place  in 
London,  which  in  fact  was  in  Westminster,  it  was  holden  to  he  fatal^ 
If  the  action  be  brought  against  a  justice,  for  any  thing  done  under  a 
conviction  which  has  been  quasheil,  the  notice  must  state  that  it  was 
done  maliciously,  and  without  any  reasonable  or  probable  cause;  and 
the  action  must  be  an  action  upon  the  case'^. 

In  like  manner,  by  the  statute  28  Geo.  III.  c.  37.  §  2o^  "  no  writ 
"  or  process  shall  be  sued  out  against  any  officer  of  the  customs  or 
"  excise,  or  against  any  person  or  persons  acting  by  his  or  their 
"  order,  in  his  or  their  aid,  for  any  thing  done  in  the  execution  or  by 
"  reason  of  that  or  any  other  act  or  acts  of  parliament  then  in  force, 
"  or  thereafter  to  be  made,  relating  to  the  said  revenues,  or  either 
"  of  them,  until  one  calendar  month  next  after  notice  in  writing  shall 
"  have  been  delivered  to  him  or  them,  or  left  at  the  usual  j)lace  of  his 
"  or  their  abode,  by  the  attorney  or  agent  for  the  person  or  persons 
"  who  intends  or  intend  to  sue  out  such  writ  or  process  as  aforesaid  ; 
"  in  which  notice  shall  be  clearly  and  explicitly  contained  the  cause 
"  of  action,  the  name  and  place  of  abode  of  the  person  or  persons  in 
"  whose  name  such  action  is  intended  to  be  brought,  and  the  name 
"  and  place  of  abode  of  the  said  attorney  or  agent^ :  and  that  a  fee 
"  of  twenty  shillings,  and  no  more,  shall  be  paid  for  the  preparing 
"  and  serving  of  every  such  notice."  And  notice  of  action  against  a 
custom-house  officer,  for  breaking  the  plaintiff's   dwelling  house  in 

in  C street,  in  the  parish  of  G ,  is  not  a  sufficient  notice  of  the 

plaintiff's  place  of  abode". 

An  extra  man,  not  appointed  by  the  board  of  excise,  is  holden  to 
be  entitled  to  the  benefit  of  this  act ;  or  at  least  he  is  entitled  to  it,  as 
a  person  acting  under  an  excise  officer,  if  he  be  sent  to  make  a  search, 
thfiugh  no  regular  officer  be  present"".     And  an  excise  officer  is  entitled 

name  ami  place  o^  abode  being  in  the  bod}',  ^  Crook e  v.  Curry,  DurhamSum.  As^iz.  17SI'. 

instead    of  on  the  back  of  the  notice,  was  but  Thomson   B.  there  said,  "  London,  Mau' 

sufficient,  on  the  grounds  of  the  intent  of  the  chrslt'r,  or    other   such    hir^e    town,    gcnc- 

statute  being,  that  the  justice  miglit  be  ab'e  rally,  would  not  be  sufficient." 

to  tender  amends  to  the  party  or  his  attor-  «  6  Esp.  Rep.  138. 

ney,  and  of  the  case  of  Rexv.  Bigg,  (3  P.  d  Stat.  43  Geo.  III.  c.    141.  and  see  12 

Wnis.  419.   1  Str.  IS.)  in  which  a  writing  on  East,  67.   16  East,  13.   1  Marsh.  220. 

the  inside  of  a  bank  note,  was  holden  to  be  «  And  see  the  statutes  23  Geo.  III.  c.  70. 

properly  described  as  an  indorsement,  even  §  30.  32.  and 24  Geo,  Ill.sess.  2.  c.  47.  §  35. 

in   an    indictment  for  forgery.     Sed  qunre :  f  Append.  Chap.  I.   §  7.  8,  9. 

and   see  7   Durnf.    &.  East,  C34,   5.    Post,  6  3  Taunt.  127. 

30.  1'  2  Smith  R.  220. 
■■"  3  Bos.  &  I'ul.  5b\. 
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to  notice,  before  an  action  is  brought  against  him,  for  an  act  not  war- 
ranted by  his  olficial  capacity,  it"  done  bona  fide,  in  the  supposed 
execution  of  his  duty  ;  such  as  the  assaulting  of  an  innocent  person, 
whom  he  suspects  to  he  a  smuggler  employed  in  running  goods'* :  for 
otherwise,  he  would  never  be  entitled  to  notice,  except  in  cases  where 
lie  did  not  need  it^.  But  a  constable  detaining  a  jierson  by  direction 
of  a  custom  house  otFicer,  who  had  himself  no  power  to  detain  him,  is 
not  within  the  protection  of  the  act,  there  being  no  pretence  that  he 
was  acting  within  the  scope  of  his  authority'^.  And  where  a  revenue 
oflicer,  having  seized  goods  as  forfeited,  which  were  not  hable  to 
seizure,  takes  a  sura  of  money  of  the  owner  to  release  them,  an 
action  for  money  had  and  received  will  lie  to  recover  it  back,  though 
the  officer  has  not  had  a  month's  notice  previous  to  bringing  the  ac- 
tion'. The  month  begins  the  day  on  which  the  notice  is  served^ ; 
and  the  action,  we  have  seen',  must  be  brought  within  three  months 
(which  are  holden  to  be  lunar  months,)  after  the  cause  of  it  accrued  : 
so  that  the  notice  must  be  served  one  calendar  month  at  least  before 
the  expiration  of  three  lunar  months  from  the  time  of  the  cause  of 
action. 

The  statute  39  Geo.  III.  c.  69.  §  184.  directs,  that  the  West  India 
Dock  Company  shall  sue  in  the  name  of  their  treasurer,  in  all  actions 
by  or  on  behalf  of  the  company,  and  that  he  shall  be  sued  for  the  re- 
covery of  any  claim  or  demand  upon,  or  of  any  damages  occasioned 
by  the  company  ;  and  §  185,  after  extending  the  protection  of  the 
statute  24  Geo.  II.  c.  44.  for  privileging  justices  of  peace,  in  actions 
brought  against  them  as  such,  to  the  Lord  Mayor  and  Aldermen  of 
London,  acting  under  this  act  beyond  the  limits  of  the  city,  directs 
that  "  no  action  shall  be  commenced  against  any  person  or  persons, 
"  ybr  any  thing  done  in  pursuance  or  under  colour  of  this  act, 
"  until  after  fourteen  days  notice  in  writing,  or  after  tender  of 
"  amends,  &c.  :"  upon  which  it  has  been  holden,  that  the  treasurer 
of  the  company  is  a  person  within  the  said  clause ;  and  being  sued 
for  an  act  done  bj/  the  company,  which  induced  an  injury  to  the 
plaintiffs,  was  entitled  to  such  notice  before  the  action  brought".  And 
there  are  similar  provisions  in  the  act  relating  to  the  London  Dock 
company''. 

•5  Durnf.  &  East,  1.  Davy  v.  IIoihins,M.  122.  1   Barn.  &   Aid.  42.  accord,  but  see  4 

23  Geo.  III.  C.  P.  S.  P.  but,;>er  JJenl/i,  J.  he  Duriif.  &  East,  553.  semb.  contra. 
is  not  entitled  to  notice,  for  any  collateral  *  3  Durnf.  &  East,  623. 

act.  f  Ante,  20. 

•»  Per  Lazcrence,  J.  2   Smith  U.  223.  and  ^5  East,   115.  and  see  Holt  N't.  Pri.  27. 

see  9  East,  3o5.  3  Campb.  242.  7  Taunt.  1. 

«=  2  Chit.  Rep.  140,  '■  39  &  40  Geo.  III.  c.  47.  §  1  Jl. 

^  4  Durnf.  &  East,  485.  and  sec  5  East, 
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By  the  statute  43  Geo.  III.  c.  99.  §  70.  for  consolidating  the  pro- 
visions in  the  acts  relating  to  the  duties  under  the  management  of  the 
commissioners  for  the  aft'airs  of  taxes,  "  no  writ  or  process  shall  be 
"  sued  out  for  the  commencement  of  any  action  or  suit,  against  any 
"  person  or  persons,  for  any  thing  done  in  pursuance  of  that  act,  or 
*'  any  act  for  granting  duties  to  be  assessed  under  the  regulations  of 
"  that  act,  until  one  calendar  month  next  after  notice  in  writing  shall 
"  have  been  delivered  to,  or  left  at  the  usual  place  of  abode  of  such 
"  person  or  persons,  by  the  attorney  or  agent  for  the  intended  plain- 
"  tilF  or  plaintiffs  ;  in  which  notice  shall  be  clearly  and  comi)letely 
"  contained  the  cause  and  causes  of  action,  the  name  and  i)lace  or 
"  ])laces  of  abode  of  the  intended  plaintiff  or  plaintiffs,  and  of  his  or 
"  their  attorney  or  agent :  and  no  evidence  shall  be  given,  on  the 
"  trial  of  such  action  or  suit,  of  any  cause  or  causes  of  action,  other 
"  than  such  as  is  or  are  contained  in  such  notice."  And,  by  the  sta- 
tute 57  Geo.  III.  c.  99.  §  40.  "  no  writ  shall  be  sued  out  against, 
"  nor  any  copy  of  any  process,  at  the  suit  of  any  informer,  be  served 
"  u})on  any  spiritual  person,  for  any  penalty  or  forfeiture  incurred 
"  under  any  of  the  provisions  of  that  act,  until  a  notice  in  writing  of 
"  such  intended  writ  or  process,  shall  have  been  delivered  to  him,  or 
"  left  at  the  usual  or  last  place  of  his  abode,  and  also  to  the  bishop  of 
*'  the  diocese,  by  leaving  the  same  at  the  registry  of  his  diocese,  by 
"  the  attorney  or  agent  for  the  party  who  intends  to  sue  or  cause  the 
"  same  to  be  sued  out  or  served,  one  calendar  month  at  the  least 
"  before  the  suing  out  or  serving  of  the  same;  in  which  notice  shall 
"  be  clearly  and  explicitly  contained  the  cause  of  action,  which  such 
"  party  hath  or  claimeth  to  have,  and  the  penalty  or  penalties  for 
"  which  such  person  intends  to  sue  ;  and  on  the  back  of  which  notices 
"  respectively  shall  be  indorsed  the  name  of  such  attorney  or  agent, 
"  together  with  the  place  of  his  abode  :  and  no  such  notice  shall  be 
"  given  before  the  first  day  oi  April,  in  the  year  next  after  any  such 
"  penalty  or  penalties  shall  have  been  incurred." 

It  is  not  necessary  to  give  a  notice  of  action,  on  the  statute  43  Geo. 
III.  c.  99.  §  70.  where  assumpsit  is  intended  to  be  brought,  for  money 
had  and  received,  to  recover  the  amount  of  an  excessive  charge  made 
by  tlie  defendants  as  collectors,  on  a  distress  for  arrears  of  taxes*. 
And  a  separate  notice  to  each  of  several  persons  intended  to  be  sued 
in  trespass,  has  been  deemed  sufficient  to  found  a  joint  action  against 
all  of  them,  for  things  done  in  pursuance  of  an  act  of  parliament; 
although  none  of  the  other  persons,  who  were  afterwards  joined  in 
the  action,  were  named  in  the  notice  to  either  of  them''.     But  where 

»  1  Bain,  and  Aid,  42.  ^  2  Price,  126.  and  see  5  Price,  163. 
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one  person  acted  as  clerk  (o  two  public  bodies,  and  a  notice  of  action 
required  by  statute  was  given,  addressed  to  biui  as  clerk  to  one  body, 
the  cause  of  aclioii  arisini;-  under  the  authority  of  the  other  body,  the 
court  of  Coniniou  Pleas  held  that  tlie  notice  was  iusuHicient^. 


For  the  protection  of  co/j«fa&Ze«,  &c.  actiiii^  in  obedience  to  the 
warrant  of  a  inaijistrate,  it  is  enacted  by  slat.  24  (ieo.  11.  c.  44.  §  6. 
that  "  no  action  shall  be  brought  against  any  constable,  headborough, 
"  or  otiier  ollicer,  or  against  any  j)erson  or  j)ersons  acting  by  bis  order 
"  and  in  bis  aid,  for  any  thing  done  in  obedience  to  any  warrant 
"  under  the  hand  or  seal  of  any  justice  of  the  peace,  until  demand 
*•'  bath  been  made'",  or  left  at  the  usual  i)lace  of  bis  abode,  by  the 
"  party  or  parties  intending  to  bring  such  action,  or  by  bis,  her  or 
"  Iheir  attorney  or  agent,  in  writing,  signed  by  the  party  demanding 
"  the  same,  of  the  perusal  and  copy  of  such  warrant,  and  the  same 
"  hath  been  refused  or  neglected  for  the  space  of  six  days  after  such 
"  demand:  And  incase,  after  such  demand  and  compliance  there- 
"  with,  by  shewing  the  said  warrant  to,  and  permitting  a  copy  to  be 
"  taken  thereof,  by  the  party  demanding  the  same,  any  action  shall 
"  be  brought  against  such  constable,  &c.  without  making  the  justice 
"  or  justices  who  signed  or  scaled  the  said  warrant  defendant  or  de- 
"  fendants,  that  on  producing  and  proving  such  warrant  at  the  trial 
"  of  such  action,  the  jury  shall  give  their  verdict  for  the  defendant 
"  or  defendants,  notwithstanding  any  defect  of  jurisdiction  in  such 
"  Justice  or  justices :  And  if  such  action  be  brought  jointly  against 
"  such  justice  or  justices,  and  also  against  such  constable,  &c.  then, 
"  on  proof  of  such  warrant,  the  jury  shall  find  for  such  constable, 
"  &c.  notwithstanding  such  defect  of  jurisdiction  as  aforesaid  :  And 
"  if  the  verdict  shall  be  given  against  the  justice  or  justices,  in  such 
*'  case  the  plaintiff  or  plaintiffs  shall  recover  his,  her  or  their  costs 
"  against  him  or  them  ;  to  be  taxed  in  such  manner,  by  the  proper 
"  officer,  as  to  include  such  costs  as  the  plaintiff  or  plaintiffs  are  liable 
"  to  i)ay  to  the  defendant  or  defendants,  for  whom  such  verdict  sliall 
"  be  found." 

The  intent  of  these  provisions  was  to  prevent  the  constable  or  other 
officer,  when  acting  in  obedience  to  his  warranty  from  being  answer- 
able, on  account  of  any  defect  of  jurisdiction  in  the  justice :  There- 
fore, if  an  officer  seize  goods,  in  obedience  to  the  warrant  of  a  magis- 
trate, whether  that  warrant  be  legal  or  not,  he  cannot  be  sued,  until  a 

»  1  Tauat.  383.  c  3  Bur.    1742.  1   Blac.  Rep.    555.  S.  C 

<>  For  the  form  of  the  demand,  sec  Append.       3  lisp.  Rep.  22G.  2  Maule  &.  Sel.  259. 
Chap.  I.  §  10,  11. 
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jwevious  demand  has  been  inade  of  a  copy  of  if.     And  a  constable^ 
exeeuling'  the  warrant  of  a  justice  of  peace,  if  sued  in  trespass  wilh- 
out  the  magistrate,  is  within  the  protection  of  the  statute,  and  entitled 
to  a  verdict,  on  proof  of  such  warrant ;  having  first   coraphed  with 
the  plaintiir's   demand  of  a  perusal  and   copy  of  it,  before  the  action 
brought,  tliough  not  within  six   days  after  such  demand,  as  the  act 
directs'^'.     But  where  a  constable  of  one  hundred  took  upon  him  to 
execute  a  warrant  out  of  his  own  hundred,  directed  to  the  constable 
of  another  hundred  byname,   "and  to  all  other  peace  officers  in  the 
"  county  of  Kent ,"  this  was  holden  not  to  be  a  case  within  the  pro- 
tection of  the  statute^     So,  where  goods  were  taken  under  a  warrant 
of  distress,  granted   by   a  justice  of  peace  for  the  county  of  Kent, 
directed  to  the  constables  of  the  lower  half-hundred  of  C.  and  G.   iiif 
the   county  of  Kent,  if  it  turn   out,   that  the  warrant  was  executed 
^within  the  jurisdiction  of  the  cinque  ports,  and  not  in  the  county  of 
Kent,  the  constables  who  executed  it  are  not  entitled  to  the  benefit 
of  the  statute,  but   may  be  sued  in  trespass,  without  the  magistrate 
being  made  a  defendant''.     And  where  the  defendants,    in   order  to 
levy  a  poor's  rate  under  a   warrant  of  distress  granted  by  two  magis- 
trates, broke  and  entered  the  plaintift^'s  house,  and  broke  the  windows 
&c.  the  court  held  that  they  might  be  sued  in  trespass,  without  a  pre- 
vious demand  of  the  perusal  and  copy  of  the  warrant*. 

It  has  been  determined,  that  a  churchwarden  or  overseer  of  the 
poor,  taking  a  distress  for  a  poor's  rate*^,  or  a  gaoler,  receiving  and 
detaining  a  prisoner^,  under  a  warrant  of  magistrates,  is  entitled  to 
the  protection  of  the  statute,  in  having  the  magistrates  made  defend- 
ants with  him,  in  an  action  of  trespass.  And  a  constable,  who  merely 
acts  in  aid  of  a  parish  officer,  in  levying  a  distress  for  poor  rates,  under 
a  warrant  of  magistrates  directed  to  such  officer,  is  not  liable  to  an 
action  of  trespass,  although  a  demand  was  duly  made  on  such  con- 
stable, in  pursuance  of  the  statute''.  But  an  action  of  replevin  is 
holden  not  to  be  an  action  within  the  meaning  of  the  statute'.  And 
the  act  extends  only  to  actions  of  trespass,  or  tort :  Therefore,  where 
an  action  for  money  had  and  received  was  brought  against  an  officer, 
who  had  levied  money  on  a  conviction  by  a  justice  of  the  peace,  the 
conviction  having  been  quashed,  it  was   holden  that  a  demand  of  a 

a  2  Bos.  &    Pill.    158.  3  Esp.  Rep.   96.           ^  Btil.  Ni.  Pii.  24.  7  Durn.  &  East,  270. 

S.  C.  e  1  Gow,  97. 

•♦  5  East,  445.  ^  4  Moore,  465. 

*=  1  H.  Blac.  15.  n.  and  see  3  Barn.  &  Aid.  '  2  Blac.  Rep.    1330.  6  East,  283.  but 

330.  see  Willes,   668.    7   Durnf.  &  East,    270. 

<•  5  East,  233.  contra. 

«  2  Maule  &.  Sel.  259. 
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copy  of  the  warrant  was  not  necessary*.  In  cases  to  which  the  act 
applies,  if  the  plaintiffs  attorney  make  out  two  papers  precisely  simi- 
lar, purporting  to  be  demands  of  a  copy  of  the  warrant,  pursuant  to 
the  statute,  and  sii^n  both  for  his  client,  and  then  deliver  one  to  the 
defendant,  the  other  will  be  suflicient  evidence  at  the  trial^ 

Havinfj  thus  stated  what  is  necessary  to  be  done  by  the  plaintiff, 
before  the  commencement  of  the  action,  it  may  be  proper  to  add,  that 
where  it  is  meant  to  be  defended  on  the  ground  of  a  tender  of  the 
debt,  such  tender  should  be  made  before  the  action  is  brought :  And  a 
tender  of  suflicient  amends  may  be  made,  by  the  statute  21  Jac. 
I.  c.  16.  §  5.  in  an  action  for  an  involuntary  trespass  to  real  pro- 
perty*^. 

•  Bui.  Ni.  Pri,  24.  Ante,  29,  :50.  1 10. 

»  2  Bos.  &  Pul.  39.   and  see  4  Esp.  RejJ.  '^   1  Str.  549. 

•203.  I'eake's  Evid.  2  Ed.  p.  103.  2  Campl). 


[     34     ] 


CHAP.  II. 


Of  the  Jurisdiction  of  the  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer  of  Pleas,  in  per- 
sonal Actions  ;  and  of  the  Judges  and  Officers 
of  the  Courts. 

^T^IIE  Court  of  King's  Bench  has  an  original  jurisdiction  in  ac- 
tions for  trespasses  ui  et  armis,  committed  in  Middlesex,  or 
other  county  where  the  court  sits*:  and  it  has  by  degrees  acquired  a 
jurisdiction,  which  it  exercises  by  original  writ^  against  peers  of  the 
realm,  and  members  of  the  house  of  commons  :  and  against  copora- 
tions,  and  hundredors  on  the  statutes  of  hue  and  cry,  &c. ;  and  in 
all  personal  actions,  brought  against  any  person  not  being  n  prisoner 
in  the  actual  custody  of  the  marshal,  nor  privileged  as  an  attorney  or 
officer  of  the  court.  It  has  likewise  jurisdiction  by  bill,  in  all  per- 
sonal actions,  brought  against  prisoners  in  the  actual  custody  of  the 
marshal,  or  persons  who  have  put  in  bail  upon  a  cepi  corpus  or 
habeas  corpus,  and  who  are  still  for  this  purpose  supposed  to  be  in 
custody''.  On  which  latter  ground,  the  court  is  enabled,  by  a  fiction, 
to  hold  plea  by  bill,  in  all  personal  actions  whatever  ;  for,  by  feigning 
a  complaint  of  trespass,  over  which  the  court  has  an  inherent  jurisdic- 
tion, the  plaintiff  is  allowed,  when  the  defendant  is  brought  in  on 
such  complaint,  to  waive  or  abandon  it,  and  to  exhibit  his  bill  and 
declare  against  him  as  a  prisoner,  for  any  other  species  of  injury'^. 
This  court  has  also  jurisdiction  in  all  personal  actions,  brought  by  or 
against  its  attornies  and  officers^ ;  who  are  entitled  to  sue  therein  by 
attachment  of  privilege,  and  must  be  sued  by  bill:  And  memfcer*  of 
the  house  of  commons  may  be  sued  therein  by  bill  and  summons,  &e. 
in  consequence  of  the  statute  12  &  13  W.  III.  c.  3.  §  2. 

The  court  of  Common  Pleas  lias  a  concwrrenf  jurisdiction,  with 

*  Tiye's  jus Ji'izn) if,  28.  that  in  particular  which  it  exercises  in  civil 

*>   fd.  ib.  actions  by  bill,  see   Sul.    Lect.   XXXII.  p. 

<=  R.  E.  15  Geo.    II.  K.    B.    Cowp.  4.55.  300,  ice.  5  Blac.  Com.  42.  2   H.  Blac.  271. 

And,  for  an  account  of  the  jurisdiction  in  ge-  299,  300, 

neral  of  the  conn  uf  King's  Eeilch,   and   of  ^i  Inst.  71,  2,  2  H.  Blac.  270.  299. 
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tlic  court  of  King's  Beiicli,  in  all  personal  actions.  This  jurisdiction 
is  exercised,  first,  by  ori/^inul  writ,  issuinjif  out  of  Chiincery  ;  which 
however  is  seldom  is-^ued,  except  where  it  is  necessary  in  conse- 
(pionce  of  a  writ  of  error,  on  a  judi^incnt  by  default :  Secondly,  by 
wiit  oi'  capias  quare  clausumfregity  which  supposes  an  orij^inal  to 
have  issued,  and  is  the  ordinary  mode  of  conimencinq;  actions  in  this 
court :  Thirdly,  by  attachment  of  privilege,  at  the  suit  of  attornies 
and  officers  of  the  court  :  and  fourlldy,  by  6*7/  against  attornies 
anil  oflicers,  or  members  of  the  house  of  commons.  This  court  lias 
niso  jnrisdiclion,  e.vcliisirc  ol"  llic  King's  IJonch,  in  all  real,  and  the 
greater  |)art  of  m/.fec/ actions  :  and  writs  ol  habeas  corpus  anil  pro- 
hihilion  may  be  moved  for  therein,  as  well  as  in  the  King's  Bench  ; 
though  it  is  more  usual  to  move  for  the  writ  of  habeas  corpus  in  the 
latter   court. 

It  should  also  he  observed,  that  personal  actions  are  either  com- 
menced originally,  by  the  means  which  have  been  stated,  in  the 
courts  of  King's  Bench  and  Common  PL-as  ,  or  arc  removed  thither 
from  inferior  courts,  by  writ  of  certiorari  or  habeas  corpus  before 
judgment,  or  by  writ  of  error  after  judgment,  from  such  as  are  of 
record  ;  or  by  writ  of  pone,  rccordari  facias  loquelam,  or  accedas 
ad  curiam,  before  judgment,  or  by  writ  of  false  judgment  afterwards; 
from  such  as  are  not  of  record  :  and  both  courts  havclhe  power  of 
j)nnishing  their  own  oflicers,  or  other  persons,  for  a  contempt,  by  at- 
tachment. 

The  court  of  Pleas,  in  the  Exchequer,  is  holden  before  the  barons'* ; 
and  has  jurisdiction  of  all  causes  which  concern  the  king^'s  profit  or 
revenue'',  as  of  debts  or  duties  to  the  king^ ;  and  of  matters  which 
relate  to  tenures  of  the  king  in  capita,  as  of  an  honour  or  manor'', 
&c.  or  which  concern  the  lands,  rents,  franchise',  hereditaments^ 
goods  and  chattels  of  the  king".  So  one,  who  is  indebted  to  the  king, 
may  sue  his  debtor  in  the  court  of  Pleas  in  the  Exchequer,  upon  a 
suggestion  of  <7uo  »ii/jus,  &c.  or  that  he  is  thereby  the  less  able  (o 
satisfy  his  majesty,  the  debts  wliicli  he  owes  to  him^  And  the  court 
of  Pleas  has  jurisdiction  in  all  |)ersonal  actions,  where  the  plaintiff  or 
defendant  has  privilege  as  an  officer  or  minister'^,  or  the  defendant  is 
a  prisoner'',  of  the  court.  But  the  plaintiff  cannot  proceed  in  this 
court  by  uriginal  writ ;  and  therefore  the  defendant  cannot  be  out- 
lawed therein'. 

•4  Inst.  109.                                          '  f  2  Inst.  551.  4  Inst.  112.  Plowd.   208.  a. 

b/J,  112.        '  «  /rf.  tl^id- 

«  W.  103.  HO.  112.  2  Inst.  551.  ^2    Inst.   551.  and    see   Com.    Dijj.   tit. 

<'4Inst.  no.  Courts,  D.  2. 

•4Inst.    112.  1  Inst.  551.   and   seethe  »1  Price,  309. 

statute  53  Hen.  vUl.  c.  09.  §  5(5,  7.  '^  * 
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There  are  (lirce  sorts  of  privilege  in  this  court :  First,  as 
debtor;  secondly,  as  accountant ;  and  thirdly,  as  officer  of  the  court. 
Ai^ainst  the  first  of  these,  any  man  who  hath  a  special  privilege  in 
anotlier  court,  as  an  officer  of  the  court  or  attorney,  shall  have 
his  privilege.  But  if  an  accountant  begin  his  suit  here,  no  privilege 
shall  be  allowed  elsewhere ;  because  he  has  a  special  privilege,  by 
reason  of  ills  attendance  to  pass  his  account,  in  which  the  king  hath 
a  particular  concern.  The  same  holds  with  regard  to  an  officer  of 
the  court :  If  he  comnaence  a  suit  here,  no  privilege  in  another  court 
siiall  prevail  against  him  ;  because  his  attendance  here  is  requisite, 
and  his  jjrivilege  liere  is  first  attached  by  commencing  his  suit.  But 
when  the  accountant  has  finished  his  account,  and  reduced  it  to  a 
certainty,  so  that  it  is  become  a  debt,  then  he  is  only  privileged  as  a 
general  debtor.  So  a  servant  to  an  officer  or  minister  of  the 
court  has  no  privilege  against  a  privileged  person  elsewhere^  And 
accordingly,  where  the  plaintid',  as  debtor  to  the  king,  and  treasurer  of 
the  navy,  exhibited  his  bill  in  this  court,  and  the  defendant  pleaded 
his  privilege,  as  one  of  the  six  clerks  in  Chancery,  under  the  great 
seal;  Hale  chief  baron  and  the  court  held,  that  a  general  privilege 
as  debtor,  will  not  hold  against  a  special  privilege  ;  but  against  a 
general  privilege  it  will :  and  a  privilege  as  accountant  will  hold 
against  a  special  privilege  in  another  court,  as  officer  of  the  court  or 
otherwise  ;  though  it  be  not  alleged,  that  he  has  entered  uj)on  his 
account:  and  in  this  case  the  plaintiff",  being  treasurer  of  the  navy,, 
is  eo  ipso  an  accountant  in  the  Exchequer'':  But  it  must  be  averred, 
that  he  is  present  in  court  on  his  accounts 


The  judges  of  the  courts  of  King's  Bench  and  Common  Pleas  are^ 
in  each  court,  the  Lord  Chief  Justice,  created  by  writ,  and  three 
piiisne  judges,  created  by  letters  patent;  who,  by  the  statute  12  &  13 
W.  HI.  c.  2.  hold  their  places  ^uamrfm  Z)ene  «e  ^e#«ertn<,  and  not, 
as  formerly,  durante  bene  placito  :  In  the  court  of  Pleas  in  the 
Exchequer,  the  judges  are  the  Chief  Baron,  and  three  pju.sne  barons, 
who  are  created  by  letters  patent*^ :  and  were  formerly  barons  and 
peers  of  the  realms  And  by  the  statute  I  Geo.  III.  c.  23.  enacted 
at  the  earnest  recommendation  of  the  king  himself  from  the  throne, 

a  Hadr.  365.  Ex.  Pr.  143,  4. 

••Hadr.  316.  and  see  Bio.  Abr.  lit.  Prki-  ''Mad.  582.  4  Inst.  117. 

lege,  16.  '25.     1  Lutw.   44.  4o.     Sty.  Rep.  «  4  Inst.  103  in  niarg.   and  see  Com.  Dig. 

339.  \V.  Jon.  238.  2  Saik.  546.  tit.  Courts,  D.  10. 

«  Bro.  Abr,  lit,  Bfk/,  3i'2.  and  see  Man. 
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the  judges  are  continued  in  their  offices  during  their  good  hehaviour, 
Dotwitlistanding  any  demise  of  the  crown,  (wliich  was  formerly  holden' 
immediately  to  vacate  their  seats,)  his  majesty  havint^  hi-en  j)leascd  to 
declare,  that  he  looked  upon  the  indej)endcnce  and  uprightness  of  the 
judges,  as  essential  to  the  impartial  administration  of  justice  ;  as  one 
of  the  best  securities  of  the  rights  and  liberties  of  his  subjects ;  and 
as  most  conducive  to  the  honour  of  tiie  crown''. 

Before  the  making  of  the  statute  1  &  2  Geo.  IV.  c.  10,  a  j)rac- 
tlce  had  prevailed,  for  the  judges  of  the  court  of  King's  Bench 
to  sit  in  Serjeants  Inn  Hall,  some  days  previous  to  the  com- 
mencement of  Hilary,  Easter,  and  Michaelmas  terms,  and  hear 
special  arguments  on  demurrers,  writs  of  error,  special  verdicts, 
s])ecial  cases,  and  new  trials,  &c.  upon  which  they  <lelivere<l  their 
opinions,  exccj)t  in  cases  reserved  for  further  consideration,  and 
judgment  was  afterwards  formally  pronounced  in  the  following  term*^. 
By  the  above  statute,  tlie  judges  of  the  court  of  King's  Bench  were 
enabled  and  required,  for  the  dispatch  of  matters  depending  in  the 
said  court,  to  si(,  at  certain  times  therein  mentioned,  before  Hilary, 
Easter,  and  Michaelmas  terms  respectively  :  But  that  statute  was 
repealed  by  the  3  Geo.  IV.  c.  10-2,  which  aulhoriz(!S  his  majesty, 
*'  by  warrant  under  his  sign  manual,  directed  to  the  judges  of  the 
"  said  court,  to  direct  and  require  the  judges  of  (he  said  court,  or 
"  auy  two  or  more  of  them,  to  meet  at  Serjeants  Inn  Hall,  JJ^est- 
"  minster  Hall,  or  some  other  convenient  place  to  be  by  (hem 
"  aj)pointed,  on  such  and  so  many  days  in  the  vacation  or  interval 
"  hetween  any  terms,  as  to  his  majesty  shall  seem  fit  and  proper,  for 
"  the  dispatch  of  such  matters  as,  at  the  end  of  the  term  meii- 
"  tioned  in  such  warrant,  may  be  depending  in  the  said  court, 
"  whetlier  on  the  cro/fu  or  plea  side  thereof:  which  warrant  shall 
"  be  made  anil  issued  ten  days  at  the  least  before  the  end  of  the 
"  term  preceding  the  vacation  mentioned  in  such  warrant,  for  the 
"  meeting  of  the  judges  for  the  dispatch  of  business  as  aforesaiil ; 
"  and  the  issuing  of  such  warrant  shall,  three  days  before  the  end 
"  of  the  said  terni,  be  openly  and  publicly,  in  the  said  court  of 
*'  King's  Bench,  notified  and  declared,  and  be  afterwards  published 
"  in  the  London  Gazette :  And  when  and  so  often  as  any  such 
"  warrant  shall  be  made  and  directed  to  the  judges  of  the  said  court, 
"  the  same  judges,  or  any  two  or  more  of  them,  are  authorized  and 
"  required,  unless  prevented  by    illness,  public   business,   or   other 

•  2  I.tl.  Raym.  747.  Sel.  1.  (nj.  1  Barn.  &  AM.  1.  fn).  '2\S.{aJ. 

''Com.  Journ,  3  Mar.  1761.  2  Barn.  &   Aid.    2    faj.  and   see  7  Tauiil. 
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*'  reasonable  cause,  to  meet,  in  pursuance  of  such  warrant,  for  the 
"  dispatch  of  such  matters  as  aforesaid,  or  of  so  much  and  such  parts 
*'  thereof  as  may  api)ear  to  such  judges  chiefly  to  require  dispatch, 
"  and  as  may  be  then  most  conveniently  dispatched,  and  to  hear, 
"  decide  and  pronounce  rules,  orders,  and  judgments  thereupon  ; 
"  which  rules,  orders,  and  judgments,  shall  be  drawn  up  and  entered 
"  of  record,  either  of  the  term  last  past  before  the  pronouncing  there- 
"  of,  or  as  of  the  term  then  next  ensuing,  as  the  said  judges  shall 
♦'  direct :  And  that  all  enlarged  rules  to  shew  cause,  which  may  be 
**  pronounced  or  drawn  up  by,  or  by  the  direction  of  tlie  said  court, 
"  for  shewing  cause  in  any  term  next  after  any  of  such  sittings 
*'  directed  by  such  warrant  as  aforesaid,  shall  be  deemed  and  taken 
"  to  be  rules  to  shew  cause,  as  well  at  such  sittings,  as  in  the  term 
"  then  next  following,  and  may  be  heard  and  decided  in  sucli  sittings 
"  accordingly  :  Provided,  that  nothing  therein  contained  shall  alter  or 
"  affect  the  return  of  any  writ,  either  mesne  or  judicial,  or  require 
"  any  return  of  such  writ,  or  api)earance  thereto,  before  the  day 
"  therein  mentioned." 

The  judges,  upon  their  circuits,  sit  by  -virtue  of  five  several  autho- 
rities :  1.  the  commission  of  the  peace  :  2.  a  commission  oi  oyer  and 
terminer:  3.  a  commission  of  general  gaol  delivery:  4.  a  com- 
mission of  assise,  directed  to  the  justices  and  Serjeants  therein  named, 
to  take  (together  with  their  associates,)  assizes  in  the  several 
counties,  that  is,  to  take  the  verdict  of  a  peculiar  species  of  jury, 
called  an  assize,  and  summoned  for  the  trial  of  landed  disputes  : 
5.  their  authority  at  iiisi  prius  is  by  the  commission  of  assize'^, 
being  annexed  to  the  office  of  justices  of  assize,  by  the  statute  of 
Westra.  2.  (13  Edw.  1.)  c.  30.  which  empowers  them  to  try  all  ques- 
tions of  fact,  issuing  out  of  the  courts  at  Westminster,  that  are 
then  ripe  for  trial  by  jury**.  And,  by  a  late  act  of  parliament^ 
"  whenever  it  shall  happen  that  the  commissions,  under  which  the 
"  judges  sit  upon  iheir  circuits,  shall  not  be  opened  and  read,  in  the 
"  presence  of  one  of  the  quorum  commissioners,  at  any  place 
"  specified  for  holding  the  assizes,  on  the  very  day  appointed  for 
"  such  purpose,  it  shall  and  may  be  lawful  to  open  and  read  the 
"  same,  in  the  ])reseiice  of  one  of  the  quorum  commissioners 
"  therein  named,  on  the  following  day,  or,  if  such  following  day 
"  shall  be  a  ^'unday,  or  any  other  day  of  puhlic  rest,  then  on  the 
"  succeeding  day  ;  and  such  opening  and  reading  thereof  shall  be 
"  as  effectual,  to  all   intents  and  purposes,  as   if  the  same  had  been 

»2Salk.  454.  03  Geo.  IV.  c.  10 

b  3  Blac.  Com.  b9. 
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"  oi)ened  and  read,  in  the  presence  of  one  of  the  quorum  commis- 
"  sioners,  on  the  very  duy  appointed  for  that  i>uri)ose,  and  shall 
"  be  deemed  and  taken  to  he  an  ojjenini^  and  readiiij^  tliereof,  on 
"  the  day  for  tliat  |)ur|)ose  appointed  :  and  all  records  and  otlier 
"  proeeetlings,  under  or  relatint?  to  any  commission,  uhich  may  he 
"  opened  and  read  hy  virtue  of  tliat  act,  shall  and  may  he  drawn 
"  up,  entered,  and  made  out,  under  the  same  date,  and  in  the  same 
"  form,  in  all  respects,  as  if  such  commission  had  heen  opened  and 
'*  read  on  the  day  orii^inally  appointed  for  that  j)urpose  :  Provided, 
"  that  the  judp^es  and  quorum  commissioners  are  directed  and 
"  required  to  have  such  commissions  opened  and  read,  on  the  very 
"  days  appointed  for  that  purpose,  unless  the  same  shall  be  pre- 
"  vented  by  the  pressure  of  business  elsewhere,  or  by  some  un- 
"  foreseen  cause  or  accident." 

The  officers  of  the  court  of  King's  Bench,  on  the  crown  side,  are 
the  clerk  of  the  crourn^^  or  king's  coroner  and  attorney,  usually 
called  the  master  of  the  crown  office,  who  holds  his  place  for  life,  hy 
letters  patent  under  the  great  seal,  and  has  the  appointment  of  the 
secondary,  clerk  of  the  rules,  examiner,  calendar  keeper,  clerk  of  the 
grand  juries,  and  clerks  in  court  ;  and,  on  the  cicil  side,  the  profho- 
notary,  or  chiej"  clerk  for  enrolling  ])leas,  in  civil  causes  d(*|)ending 
between  party  and  party,  on  the  plea  side  of  the  court,  and  particu- 
larly by  bill^.  This  latter  ollicer  is  appointed  for  life,  by  the  chief  jus- 
tice of  the  court  for  the  time  being;  and  has  the  appointment  of  the 
secondary,  or  deputy  to  the  cliief  clerk,  usually  called  the  master  of 
the  King's  Bench  office,  and  his  assi.'^taut,  the  clerk  oi  (he  rules,  the 
clerk  of  the  papers'",  the  clerk  of  the  declarations,  the  clerk  of  the 
common  bails,  posteas  and  estreats,  the  clerk  of  the  dockets,  com- 
mitments and  satisfactions,  and  the  signer  oi  the  writs;  all  of 
whom,  except  the  master  and  his  assistant,  and  the  signer  of  the 
writs,  hold  their  places  for  life,  by  writing  under  the  hand  and  seal  of 
ihe  chief  clerk  ;  and  most  of  ttiem  have  deputies,  to  assist  in  the 
execution  of  their  offices. 

Other  officers  appointed  by  the  chief  justice  are  the  Jilacers'^,  exi- 
genter,  and  clerk  of  the  outlawries",  for  proceedings  by  original 
writ ;  and  the  clerk  of  the  treasury^,  and  keeper  of  the  writs   and 

»  Show.    P.  C.    HI.    and  see  Cas.  temp.  defendant.  R.  H.  30  Cai.  II.  R.  II.  31  Car. 

Ta!b.  97.  II.  and  R.  E.  31  Car.  II.  K.  B.    Steals,.  R. 

•»  1  Ch.  Cas.  20.  Show.  P.  C.  111.  Skin.  M.  l.'i  Car.  I.  K.  B.  and  'I'ryc's  j/«^/. /it-r  lot 
354.  «  'I'lye,  inpref. 

«  1  Vent.  296.  2  Mod.  9b.  S.  C.  '  This  ollicer  is  required  toajjpoint  a  per- 

d  These    officers    are    appointed  to  sign  son  to  attend  in  the  treasury,  that  the  clerks 

©'•igi'jn/ writs,  and  all  writs  and  process  issu-  may  have  access   to  the  rolls,     R.  T.  1656. 

ing  theieon,  before  the  appearance  of  the  rtg,  2.  K.  B. 
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records  of  the  court,    commonly  called  the  custoa  hrevium*.     The 
odice  of  custos  brevium,  as  well  as  that  of  prothonotarii,  has  usually 
been  "ranted  for  the  lives  of  two  persons,  and  the  survivor  of  them  : 
and  the  custos  brevium  has  annexed  to  his  office,  the  making  up  of 
records  of  nisi  prius,  except  in  Middlesex ;  and  appoints  the  clerk 
of  the  inner  and  upper  treasury,  the  clerk  of  the  outer  treasury,  the 
ba"*-bearer,  and  the  clerks  of  nisi  prius,  for  making  up  the  above 
records.     The  chief  justice  also  appoints  the  clerk  of  the  errors,  and 
the   clerk    of    nisi  prius   for   Middlesex,   whose   business   it   is    to 
transcribe  from  the  plea  rolls,  the  records  of  nisi  prius  in  (hat  county, 
and  to  examine  and  seal  the  same,  and  to  receive  and  file  the  warrants 
of  attorney  on  the  plea  side  of  the  court.     The  three  other  judges  have 
the  appointment  of  signer  of  the  bills  of  Middlesex  ;  and  each  of  the 
judges  appoints  his  own  clerk. 

The  officers  of  the  court  of  Common  Pleas  are  the  three  prothono- 
taries  ;  the  three  secondaries ;  the  filacers  ;  the  clerk  of  the  exi^ 
(rents;  the  clerk  of  the  supersedeases ;  the  clerk  of  the  outlawries ; 
the  clerk  of  the  reversal  of  outlawries ;  the  clerk  of  the  juries  ;  the 
clerk  of  the  warrants,  inrolments,  and  estreats ;  the  clerk  of  the 
essoins  ;  the  clerk  of  the  dockets  ;  the  clerk  of  the  judgments  ;  the 
clerk  of  the  treasury  ;  and  the  clerk  of  the  errors. 

The  senior  and  junior  prothonotaries  are  appointed  by  the  chief 
justice,  and  the  second  prothonotary  by  the  custos  brevium,  for  life. 
The  duties  of  these  officers  are,  to  attend  the  sitting  of  the  court  at 
Westminster  hall,  for  the  dispatch  of  such  matters  as  arise  from 
causes  entered  in  their  office'' ;  to  inform  the  court  of  the  state  of  such 
causes ;  to  draw  up  general  rules,  for  regulating  and  settling  the 
practice  of  the  court,  and  the  proceedings  therein ;  and  to  certify  to 
the  court  in  matters  of  practice,  when  required.  A  great  variety  of 
matters  arising  out  of  causes  are  referred  to  the  prothonotaries,  who 
make  reports  thereon  to  the  court,  and  also  on  the  examination  of 
])ersons  in  contempt  upon  interrogatories.  They  enter,  in  books 
kept  in  their  office,  the  declarations  filed  and  delivered  out  in  all  the 
several  causes  passing  through  their  office,  and  also  the  pleas  and 
subsequent  pleadings  between  the  parties,  the  money  paid  into  and 
out  of  court,  the  records  passed  for  trial,  the  entries  of  issues  joined 
between  the  parties,  the  interlocutory  and  final  judgments  thereon, 
writs  of  inquiry  and  executions,  the  bills  filed  against  privileged  per- 
sons, and  the  appearances  to  such  process  as  issues  out  of  their  office. 
They  inquire  into  and  state  the  debt  and  costs  on  bills,  bonds,  mort- 
gages,   and  other  securities  ;    name  and    strike  special    juries,  sign 

?  -1  Lev.  1.  1  Sid.  74.  the  anci.'iit  fees  payablo  to   the  prothonola^ 

b  R.  T.  33  Hen.  VI.  §  1.  C.  P.     And  for       iits,  ste  the  same  lulc,  §  j. 
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records  of  nisi  priusj  see  that  all  common  recoveries  are  carefully 
engrossed  on  rolls  of  the  court,  examined,  docketed,  and  placed  in 
their  proper  offices,  and  that  the  writs  helonging  to  the  same  are  filed 
with  the  j)roper  officer,  and  examine  all  exemplifications  of  such 
recoveries".  They  have  the  custody  of  all  common  and  plea  rolls'", 
deliver  the  same  out',  and  keep  an  account  of  the  names  of  the  per- 
sons to  whom  the  rolls  are  delivered'",  that  they  may  be  enabled  to 
call  for  their  return,  and  make  caret  papers  of  the  defaulters^  in 
order  to  enforce  their  bein^  brought  in,  |)ursuant  to  various  rules  of 
the  court*^.  They  keej)  an  account  of  all  rolls  received  into  their 
office,  after  the  ])roper  entries  are  made  thereon  ;  keep  dockets  of  all 
judgments,  entries  of  writs,  and  other  entries,  which  they  carefully 
examine  with  the  rolls,  before  they  are  delivered  to  the  proper  officers, 
keep  remembrance  rolls,  in  which  all  rules  made  in  court,  appear- 
ances, and  recognizances  of  bail  on  attachments  of  privilege,  and 
praecipes  taken  at  bar  on  common  recoveries,  are  entered.  They 
enter  on  a  remembrance  roll,  the  names  of  all  attornies  sworn  in 
court,  and  make  certificates  thereof  to  the  clerk  of  the  warrants  ; 
and  have  the  custody  of  the  court-books,  in  which  are  entered  the 
names  of  all  causes  on  demurrers,  special  verdicts,  and  other  matters 
which  are  to  be  argued  in  court,  and  of  causes  which  are  to  be  tried 
at  bar,  with  the  res])ective  terms  and  number-rolls  ;  and  take  minutes 
of  the  judgment  of  the  court,  in  all  causes  argued  therein.  And 
they  regulate  and  allow  costs,  on  all  judgments,  rules,  and  judicial 
orders  ;  and  tax  bills  of  costs  between  attornies  and  their  clients, 
and  settle  and  adjust  accounts  implicated  therein.  For  these  pur- 
])oses,  one  of  the  prothonotaries  alternately  attends  at  the  office  in 
term-time,  from  eleven  to  two,  (except  the  first  and  last  days  of  term, 
when  all  attend  the  court ;)  the  others  attending  the  court  during  the 
sitting.  In  the  evening,  all  the  prothonotaries  attend  at  the  office 
from  six  to  eight,  and  sometimes  later:  Out  of  term,  they  all  attend 
every  day,  from  eleven  to  two  o'clock. 

The  secondaries  are  a[)pointed  for  life,  by  the  prothonotaries,  each 
of  whom  a])points  one.  Their  duties  are  constantly  to  attend  the 
court  and  judges  in  the  treasury,  in  term  time  ;  to  read  all  records, 
writings,  affidavits,  petitions,  papers  and  exhibits,  produced  upon 
motions,  complaints,  or  other  applications,   and  to  take  minutes  of  all 

a  R.  M.  1634.  §  6.   C.  P.  1654.  §  5.  R.  T.  1\  Car.  II.  C.  P. 

^  R.  H.  8  C„r.  I.  §  8.  li.  M,    1654.  §  7.  «>  R.  E   34  Car.  II.  reg.  3.  C.  P. 

Jl.  E.  34  Car.  II.   reg.  3.  R.  E.  5  W.  &  M.  «  Same  rule.   R.  M.2  Geo.  1.  C.  P. 

reg.  2.  R.  M.  2  Geo.  I.  C.  P.  The  plea  rolls  f  R.  E.  12  Jac.   1.  R.   M.  1649.  reg.  1.  § 

ae  in  rea/,  and  the   common   ones  in  per-  3,  R.  M.  1654.  §  7.  R.  T.   29  dr.  11.  reg. 

-»<■'"'  :H-tioiis.  3.  R.  E.  34  Car.  II.  reg.  3.  C.  1'. 

"  II.   li.    12  Juc.  I,   R.   M.    1649.  R.   .M. 
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rules  and  orders  pronounced  thereon  ;  to  take  all  recognizances  in 
conr(  ;  to  enter  discontinuances,  commitments  of  jirisoners,  and  satis- 
factions ccknowledjred  upon  record  ;  to  amend  records,  by  order  of 
the  court  ;  to  administer  the  oaths  appointed  to  betaken  by  prisoners, 
by  (he  acts  of  parliament  for  the  relief  of  debtors  with  respect  to 
the  imprisonment  ol  (heir  persons,  and  to  prepare  assignments  of  such 
])risoners'  goods  and  elfects,  to  be  signed  by  them,  as  directed  by  the 
said  acts,  and  to  draw  up  rules  for  their  discharge.  Upon  trials  at 
bar,  it  is  their  duty  to  copy  the  issues  for  the  judges,  and  to  deliver 
jour  co])ies  thereof,  to  call  the  jury  out  of  and  in  court,  to  read  the 
record,  to  call  the  defendant,  to  read  all  written  evidence,  to  call  the 
fury  before  a  verdict  is  given,  and  to  record  the  verdict ;  to  take 
minutes  of  special  verdicts,  and  to  draw  up  the  same  ;  to  make  two 
copies  for  the  ])laintiff  and  defendant,  and  four  copies  for  (he  judges  ; 
to  take  an  account  of  all  fines  and  recoveries,  passed  and  suffered  at 
bar  ;  and  in  term  time,  after  the  rising  of  the  court,  to  attend  at 
their  respective  offices,  there  to  draw  up  such  rules  and  orders  as 
have  been  pronounced  in  court,  or  in  the  treasury,  and  enter  the  same 
in  books  kept  for  that  purpose'',  and  make  copies  of  such  rules  or 
orders,  if  applied  for  ;  as  also  to  enter  all  rules  to  declare,  plead, 
reply,  rejoin,  surrejoin,  rebut,  surrebut,  and  join  in  demurrer,  in 
paper,  and  afterwards  to  enter  the  same  in  books  ;  to  give  rules  for 
attornies,  and  other  officers  of  the  court,  to  appear  to  bills  filed 
against  them  ;  to  file  and  copy  all  affidavits,  papers  and  exhibits,  ])ro- 
duced  on  motions,  taxation  of  costs,  or  otherwise,  and  all  suggestions 
and  proceedings  in  spiritual  courts,  in  causes  where  prohibitions  are 
applied  for;  to  examine  persons  in  contempt  upon  interrogatories, 
and  to  file  and  copy  such  interrogatories,  and  the  depositions  taken 
thereon.  Their  attendance  is  also  necessary  in  vacation  time,  by 
themselves,  clerks  or  assistants.  Upon  all  conaplaints  made  by  pri- 
soners in  the  Fleet  against  the  warden,  it  is  the  duty  of  the  seconda- 
ries to  attend  the  judges,  at  such  times  and  places  as  they  may 
appoint  to  hear  and  determine  the  said  complaints,  and  to  file  and 
read  all  affidavits  and  exhibits  produced  on  such  attendance,  and  to 
draw  up  all  orders  made  thereupon,  as  well  as  all  orders  made  by  the 
court,  for  the  regulation  of  the  Fleet  prison.  The  secondary  to  the 
Jirst  prothonotary  administers  in  court  the  oaths  of  allegiance,  supre- 
macy, and  abjurarion  ;  and,  if  required,  makes  out  and  signs  certifi- 
cates of  persons  having  taken  the  same :  he  also  administers  the 
oath  in  court,  to  every  person  who  is  admitted  an  attorney.  The 
secondary  to  the  second  prothonotary  enters  in  a  book  kept  for  that 

»  Formerly,  it  appears,  they  were  entered       C.  P. 
upon  reineiubrancc  rolls.  R.  M.  1634.  §  15. 


OP    THE    OFFICERS    OF    THE    COURTS.  43 

))uri)ose,  the  pardculars  of  all  fines  acknowledged  at  the  bar  of  the 
court, 

'l\\e  filacers  are  appointed,  for  the  diHl-rent  counties,  by  (he  chief  jus- 
tice, for  llieir  lives  ;  and  (heir  several  ollices  are  recpiired  to  be  executed 
in  one  certain   place'.     There  duty  i.s  to  procure  orif;inul  writs  to  be 
duly  sued  forth  and  {\V^iV'  ;  to  take  aHidavjts  of  debt,  in  order  to  hold 
to  bail,  and  to  file  such  allidavits  when  the  |)rocess  is  issued,  and  to 
make    ofiice  copies  of  them,    when    required  ;    to   make   out   writs 
oi  capias,  a/ia«  and  pluries,  and  all  other  incident  process,   before 
appearance  of  the  defendant,  in  all  actions  ^vherein  process  of  out- 
lawry lies,  until  the  exigent  is   awarded''  ;  and  all  writs  of  superse- 
deas, upon  any  writs  of  capias  awarded  out  of  their  own  offices,  and 
writs  of  rescuus  upon  the  sheriff's  return'';  to  take  and  file  affidavits 
of  service  of  common  process  ;  and   file  bills  aj^ainst  persons  entitled 
to    privilege   of  parliament,  and  make  out   the  subsequent    process 
thereon,  before  appearance  ;    to  enter   aj)pearances,    upon    all   writs 
issuing  out  of  their  own  offices*^,  and  give   rules  for  the  sheriff  to 
bring  in  the  body*^;  to  attend  the  court,  or  a  judge,  on  taking  special 
bail  by  originals;  to  enler'recognizances  of  bail,    and    make  out  the 
first  writ  of  scire  facias  thereon'' ;  to  enter  and  file  writs  o^re.fa.  lo. 
&:c.  issuing  out  of  the  court  of  Chancery,  and  returnable  in  the  court 
of  Common  Pleas,  for  the  r(Mnoval  of  j)laiiits  from  inferior  courts, 
and  to  issue  writs  of  pone  and  distringas,  to  compel  appearances  in 
such   proceedings  ;  and  to   make  out  all  writs  of  retorno  habendo 
U|)on  nonsuit,  writs  of  second  delicerance,  and    writs  of  capias  in 
withernam,  alias  and  pluries,  before  appearance,  &c.' 

The  clerk  of  the  exigents,  and  clerk  of  the  supersedeases,  are  re- 
spt>ctively  appointed  for  life,  by  the  chief  justice.  The  duty  of  the 
former  is  to  make  out  writs  of  exigent  and  jjroclamations,  in  order 
lo  j)roceed  to  outlawry  ;  and  of  the  latter,  to  make  out  writs  of  super- 
sedeas to  exigents,  quia  improcide,  ^'c}  in  order  to  prevent  persons 
from  being  outlawed  or  waived,  against  whom  exigents  have  issued. 
The  office  of  clerk  of  the  outlawries  is  incident  to  the  office  of  his 
majesty's  attorney  general ;  and  usually  executed  by  his  clerk.  His 
duty  is  to   make  out  all  writs  of  capias  utlagatum,  and  scquestra- 

»  R.  H.  23  Geo.  III.  C.  P.  II.  reg.  '2.  C.  P. 

b   R.  T.  1649.  C.  P.  f  Id.  R.  T.  2  W.  &  M.  reg.  I.  C.  P. 

c  K.   I\I.  15  &  16    i: liz.  R.  IS].   14  Jac.  1.  e  R.  T.  1  W.  &,  M.  reg.  2.  C.  P. 

reg.  I.  C.  P.  And  for  the  fees  ancicnily  pay  ''  R.  M.  14  Juc.  I.  )t'^'.  1.  C.   P.     Barnes, 

able  to  Xhtjilticfii,  for  coiniiion  process,  see  97, 
R.  T.  35  Ilci).  VI.  §  8.  C.  P.  '  R.   M.  15  &,  16  Eliz.  R.   M.    U  Jac.  1. 

•*  Saint'  riilis.  reg.  1.  C.  P. 

•  K.  M.  14  Jiic.  I.  ,eg.  1 ,  2.  R.  E.  24  Cur.  <"  R.  E.  24  dr.  II.  rrg.  1.  C.  P. 
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tions  of  ecclesiastical  benefices,  in  personal  actions,  after  the  return 
oi the  exigent.  Inquisitions  taken  on  special  writs  of  capias  utla- 
i^dtuni,  are  transmitted  into  this  office;  and  are  here  exemplified,  upon 
rolls  sii^ned  by  the  clerk  of  the  outlawries,  and  then  carried  into  the 
oflice  of  the  kiiij^'s  remembrancer  of  the  court  of  Exchequer,  and 
(here  filed  of  record  ;  and  the  intjuisitions  themselves,  and  writs  of 
exigent,  are  filed  with  the  ciistos  brecium.  The  clerk  of  tiie  re- 
versal of  outlawries  is  appointed  by  the  prothonotaries,  during  plea- 
sure. His  duty  is  to  draw  uj)  and  enter  the  reversals  of  outlawries 
on  remembrances,  and  deliver  certificates  thereof  to  the  clerk  of  the 
outlawries ;  to  make  out  bail-pieces  on  such  reversals,  and  writs  of 
supersedeas  when  necessary.  The  clerk  of  the  juries  is  appointed 
by  the  custos  brecium,  for  life.  His  duty  is  to  make  out  writs  of 
habeas  corpora  juratorum,  for  the  trials  of  issues  in  London  and 
Middlesex,  and  for  the  assizes  in  the  country. 

The  clerk  of  the  warrants,  inrulments  and  estreats,  is  appointed 
by  the  chief  justice,  for  life.  1  he  duty  ol'  this  ofiicer  is  to  file  war- 
rants of  attorney  upon  jiidgmenls,  issues,  outIav\ries,  and  v\rits  of 
covenant  for  levyini^  fines;  and  also  tlie  warrants  of  attorney  of 
sheriffs,  for  the  diflTerent  counties  in  England  ;  to  stamp  all  judg- 
ment-papers^, records  oi  nisi  prius^,  writs  of  pluries  capias  on  out- 
lawries'', and  writs  oi  covenant ;  to  enroll  deeds,  recoveries,  and 
foreign  estreats ;  and  to  file  affidavits  of  tlie  execution  of  articles  of 
clerksliip,  and  enter  attornies'  certificates,  &c.  The  clerk  of  the 
essoins  is  also  apj)ointed  by  the  chief  justice,  for  li!e.  His  duty  is  to 
enter  essoins  for  the  tenants  in  real  actions,  (for  it  is  now  determined, 
that  no  essoin  lies  in  personal  actions  ;)  and  in  case  the  tenant  be  not 
essoined,  by  the  time  limited  by  the  ruks  of  the  court  in  real  actions, 
the  demandant  may  enter  a  ne  recipiatur.  This  officer  is  required, 
by  the  statute  4  &  5  W.  &  ]VI.  c.  20.  §  2,  to  make  an  alphabetical 
dogget,  by  the  defendant's  naUiCS,  of  all  judgments  for  debt  by  con- 
fession, &c.  in  the  court  of  Common  Fleas'^ ;  and  rolls  belonging  to 
tlie  several  offices  of  the  said  court  are  marked,  numbered,  and  de- 
livered out  by  the  clerk  of  the  essoins  to  the  prothonotaries  ;  and 
when  the  proper  entries  are  made  thereon,  they  are  returned  into  his 
office,  from  whence  they  are  carried,  by  the  clerk  of  the  judgments,  to 
the  treasury  at  Westminster. 

Tlie  clerk  of  the  dockets  is  appointed  by  the  prothonotaries,  during 
pleasure.  The  duty  of  this  otEcer  is  to  draw  up,  exemplify,  and  enter 
on  the  roll,  the  admission  of  the  several  officers  of  the  court ;  to  pre- 

a  !U  ftJ.  3  Geo.  II.  C.  P.  c  R.  E.  3  W.  &.  M.  reg.  2.  R.  M.   2  Geo. 

^  R.  JI.  2  Sk  oJuc.  II.  C.  P,  I.  C.  P. 
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pare  bail-pieces,  entered  into-  to  any  attachment  of  privilege,  or  other 
bailable  process,  issuing  out  of  the  prothonolai  ii's'  ofhce,  and  attend 
the  court  or  a  judge  therewith,  when  entered  into,  and  when  the  bail 
are  justifK-'d,  or  fresh  hail  added,  or  the  defendant  surrendered;  to 
make  copies  of  all  special  juries,  named  by  the  prothonotaries,  for 
the  plaintitVand  defendant;  to  make  copies  of  reports  in  court  by  the 
prothonotarics,  if  desired,  and  of  all  sj)ecial  verdicts,  for  the  judges 
and  attornies  ;  to  make  copies  of  all  rules  of  court,  from  the  remem- 
brances of  tertns  past  ;  to  make  certificates  of  declarations  not  being 
filed  against  prisoners,  according  to  the  rules  of  the  court,  in  order 
to  their  being  <lischarged  ;  to  make  out  certificates  of  writs  of  recor- 
dari  and  false  judgment  not  being  filed  according  to  the  course  of 
the  court,  to  enable  the  parties  to  proceed  in  inferior  courts  ;  to  copy, 
if  desired  by  the  parties,  all  bills  of  costs,  and  other  papers  produced 
before  the  prothonotarics,  relating  to  such  bills,  when  taxed  ;  to  attend 
the  office  of  the  prothonotarics  daily  during  office  hours,  and  to  do 
the  common  business  belonging  to  the  office. 

The  clerk  of  tl»e  Judgments  is  also  aj)pointetl  by  the  j)rothono- 
taries,  during  j)leasure.  His  duty  is  to  draw  up  every  final  judg- 
ment, after  inquisition  taken,  verdict  obtained,  or  nonsuit  had  at  nisi 
prius,  and  upon  every  demurrer,  issue  of  nul  tiel  record,  and  rule  of 
court' ;  and  to  draw  up  and  enter  all  the  continuances  necessary  to 
the  said  judgments  :  and  he  is  directed,  by  the  statute  4  &  5  \V.  & 
M.  c.  20.  §  2.  to  bring  in  all  the  above-mentioned  judgments,  to 
be  docketed  ;  after  which  he  carries  them  to  the  treasury  at  West- 
minster. He  draws  up  the  award  of  writs  of  elegit  and  partition, 
and  enters  the  same,  with  the  returns  thereof,  upon  the  roll  ;  enters 
satisfaction  on  all  judgments,  when  the  same  is  done  by  a  judge's 
order,  and  not  in  open  court  ;  and  makes  out  exemplifications  of  any 
of  the  above-mentioned  judgments,  if  applied  for  within  a  year  after 
the  signing  thereof. 

The  chief  justice  for  the  time  being,  is  keeper  and  clerk  of  the 
treasury,  and  also  clerk  of  the  errors,  of  the  court  of  Comition 
Pleas ;  and  executes  these  offices  by  his  clerks,  who  are  appointed 
by  him  during  pleasure.  The  clerk  of  the  treasury  has  the  custody 
of  the  records  of  the  court ;  the  signing  and  sealing  of  records  of 
nisi  prius^  ;  and  the  signing  of  exemplifications,  except  of  fines  and 
recoveries,  within  two  terras".  The  clerk  of  the  errors  has  the  allow- 
ance and  receipt  of  all  writs  of  error,  upon  judgments  in  this  court ; 

»  R.  T,  29  Car.  II.  reg.  5.  R.  T.   13  Geo.  to  the  clerk  of  the  treasury,  see  R.  T.  35 

II.  reg.  2.  C.  P.  Hen.  VI,  §  7.  C.  P. 

"  R.  T.   29  Cur.  II.   reg.  4.    R.  H.  2  &  3  «  R,  M,  163+.  §  6.  C.  P. 
J'ic.  II.  C.  P.  And  for  the  fees  anciently  due 
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•rives  certificates  thereof ;  makes  out  writs  of  supersedeas;  enters 
bail  taken  thereon  ;  makes  out  writs  of  scit'e  facias  af^ainst  tlie  bail  ; 
o-ives  rules  for  bail,  and  for  the  plaiiititf  in  causes  to  certify  the 
record ;  makes  transcripts  of  the  records  and  judgments,  and  trans- 
mits the  same  into  the  court  of  King's  Bench,  &c. ;  signs  nonprosses 
for  not  certifying  the  record  ;  and  allows  and  returns  all  writs  of 
certiorari,  directed  to  the  lord  chief  justice,  for  certifying  records 
from  this  court  into  any  other. 

Besides  the  officers  that  have  been  mentioned,  there  are  others 
who  derive  their  authority  more  immediately  from  the  crown,  namely, 
the  marshal  of  the  King's  Bench  prison',  and  chief  usher  and  crier 
of  the  court,  in  t!ie  King's  Bench  ;  and  the  custos  brevium,  warden 
of  the  Fleet  prison,  and  chief  proclamator  to  the  court,  in  the 
Common  Pleas  ;  and  the  sealer  of  writs,  for  both  courts.  The 
office  of  marshal  of  the  King's  Bench  prison  was  granted  by  king 
James  the  first,  in  the  lith  year  of  his  reign,  to  Sir  William  Smith 
knight,  in  fee  ;  and  the  appointment  to  that  office,  as  well  as  of  the 
inferior  officers,  continued  in  the  proprietors  of  the  iidieritance  of  the 
prison,  till  the  statute  27  Geo.  II.  c.  17.  by  which  the  office  was  re- 
vested in  the  crown  ;  and  by  that  statute,  the  marshal  has  the  ap- 
pointment of  all  inferior  officers  belonging  to  his  office,  such  as  the 
deputy  marshal,  chaplain,  clerk  of  ihe  papers  of  the  King's  Bench 
prison,  and  clerk  of  the  day  rules;  (which  latter  officers  must  be 
resident  within  the  prison,  or  its  rules'^,)  three  turnkeys  and  four 
tipstaffs,  (one  for  each  of  the  judges,)  &c.  And,  by  a  late  rule*^,  the 
marshal  must  also  reside  within  the  King's  Bench  prison,  or  the 
rules  thereof,  according  to  the  terms  of  the  above  statute,  §  5.  and 
of  his  patent.  The  chief  usher  and  crier  of  the  court  of  King's 
Bench  holds  his  place  for  two  lives,  by  letters  patent  under  the  great 
seal ;  and  executes  the  same  by  two  deputy  ushers,  and  two  deputy 
criers,  who,  according  to  a  modern  determination'',  are  considered  as 
distinct  and  independent  officers. 

The  office  of  custos  brecium  of  the  court  of  Common  Pleas  was 
originally  granted  by  king  Charles  the  secoml,  by  patent   dated  the 

a  2  Salk.  439.  3  Salk.  3'20.  S.  C.   And,  for  K.  B.     The  above  rules,  subsequent  to  those 

the  rules  and  orders  made   for  the  bttier  of  3  Sc  4  Geo.  II.,  are  to  be  found    in   the 

government  of  the  King's  Bench  prison,  see  collection  of  rules  and  orders,   on  the  plea 

R.  M.  3  Geo.  II.  R.  T.  19  Geo.  III.  R.  T.  side  of  the  court  of  King's  Bench,  with  which 

21  Geo.  III.    R.  H.  51  Geo.  III.     R.  M.  58  Mr.  S/ior/ has  obliged  the  profession. 

Geo.  III.  R.T.  58Geo.  III.   1  Barn.  &  Aid.  b  4  Durnf.  &  Kast,  716.  5  Durnf.  &  East, 

728.  R.  H.59  Geo.  III.  '2  Barn.  &  Aid,  403.  311. 

K.  B.  And,  for  ihe  fees  payable  by  the  pri-  c  R.  M.  2  Geo.  IV.  K.  B. 

soners  therein,  see  R.  Dtc.  17.  1730.    4  Geo.  **  Peakii'i  Cas.Ni,  Pri.  1S2. 
II.  R.  M.  57  Geo.  III.    R.H.  2  &  3  Geo.  IV. 
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1 4th  of  l/arch,  in  the  29th  year  of  his  reii^n,  with  all  profits,  rights 
and  privileges  thereunto  belonging,  in  trust  for  Henry  Eiirl  o(  Lilch^ 
field,  and  Charlotte  Countess  of  LitcliJieU,  his  daughter,  and  their 
issue.  The  persons  at  present  entitled  to  the  ofRce,  acquired  it  by 
inheritance  :  and  the  general  business  of  the  office  is  to  record  and 
file  all  original  and  judicial  writs,  and  inquisitions  taken  by  virluo  of 
any  such  writs  ;  all  posteas  after  verdicts,  and  fines,  with  the  con- 
cords signed  by  the  parties  acknowledging  the  same,  an»l  the  writs  of 
dedimus  jwtestatem  issued  for  taking  the  acknowle.lgnient  of  such 
fines,  with  the  transcripts  thereof;  which  fines  are  entered  in  a 
book  of  the  same  term  the  respective  writs  of  covenant  are  return- 
able, and  the  proclamations  of  such  fines  are  indorsed  upon  the  cap- 
lions,  according  to  the  statute  ;  to  record  and  file  all  writs  of  entry 
and  summons,  writs  of  dedimus  postestatem  for  taking  warrants  of 
attorney  thereupon,  and  writs  of  seisin  to  support  recoveries  suffered 
in  the  said  court  ;  to  make  copies  and  exemplifications  of  the  said 
writs  and  records,  when  recjuired  ;  and  to  return  writs  of  certiorari^ 
directed  to  the  custos  hrevium,  for  removing  any  writs  or  other  re- 
cords into  the  court  of  King's  Bench". 

The  warden  of  the  Fleet  prison''  hobls  his  office,  by  letters  patent 
from  the  crown,  during  pleasure  ;  and  has  the  appointment  of  the 
clerk  of  the  papers  and  rules  of  the  Fleet  prison,  and  keeper  of 
JVestminster  haW  ;  and  also  of  four  tip-sta/fs,  two  for  the  Common 
Pleas,  one  for  the  court  of  Exchequer  and  Rolls,  and  another  for 
the  court  of  Chancery ;  the  Fleet  being  the  prison  for  all  these 
courts.  The  two  tipstafl's  for  the  Common  Pleas  attend  the  judges 
while  sitting  in  court,  and  in  the  afternoon  at  their  chambers  ;  and 
out  of  term,  they  attend  there  morning  and  afternoon  :  One  of  them 
also  attends  the  lord  chief  justice,  at  the  sittings  of  nisi  pvius  for 
London  and  Middlesex.  The  office  of  chief  proclamator,  in  the 
court  of  Common  Pleas,  is  an  hereditary  office,  claimed  by  descent  in 
fee.  This  officer  has  no  personal  duty  attached  to  his  office  ;  but  he 
aj)points  four  criers,  one  of  whom  is  also  court  keeper,  and  another 
porter  of  the  court.  They  hold  their  places  for  life ;  and  their  duty 
is  to  attend  the  court,  and  make  proclamations,  &c. 

The  office  of  sealer  of  writs  was  granted  by  king  Charles  the 
second,  in  the  35th  year  of  his  reign,  to  the  duke  of  C/eue/anc?  and 
his  heirs  male,  in  default  of  issue  male  of  lord  George  Fitzroy  ;  and 
is  now  vested  in  the  duke  of  Grafton,  who   exercises  the  same  by 

«  For  the  fees    anciently  payable  to  the  better  government  of  the  FUel  prison,  and 

cu>los  bievium,   see   R.  T.  35  Hen.  VI.  ^6.  the /tf«  payable  by  the  prisoners,  see  R.  E. 

C.  P.  and  T.  13  Geo.  I.  Jan.   19.  3  Geo.    II.   H. 

"•  For  the  rules  and  orders  made  for  the  3  Geo.  II.  C.  P.  and  see  1  H.  Blac.  105. 
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deputy  ;  and  has  the  sealing  of  all  process,  except  bills  of  Middlesex^ 
issuin"-  out  of  the  King's  Bench  and  Common  Pleas,  and  the  exem- 
plification of  recoveries  and  judgments.  For  this  purpose,  the  seal 
office  is  open  from  eleven  in  the  morning  till  two  in  the  afternoon, 
and  from^ue  to  seven  in  the  evening,  during  term,  and  for  ten  days 
after  every  issuable  term,  and  one  week  after  every  other  term  ;  and 
from  eleven  in  the  morning  till  three  in  the  afternoon,  at  all  other 
times'*.  It  was  formerly  usual  to  seal  blank  writs  ;  but  an  incon- 
venience having  attended  this  practice,  it  was  ordered  that  for  the 
future,  no  printed  blanks  or  other  writs  should  be  sealed,  before  the 
same  were  regularly  made  out  and  filled  up**  :  And,  by  several  old 
rules  of  court%  no  signable  writs  are  to  be  sealed,  till  they  have  been 
duly  signed  by  the  proper  ofHcer. 

The  sealer  of  writs  however,  and  other  law  officers,  are  not  bound 
to  attend,  or  keep  open  their  offices,  on  licensed  holydays.  It  will 
therefore  be  proper  to  consider  what  these  holydays  are,  and  when 
they  are  commanded  or  allowed  to  be  kept,  in  term  time  or  vacation, 
with  the  remedies  for  not  opening  the  offices  on  other  days,  or  re- 
fusing to  do  business  in  office  hours,  without  the  payment  of  extra 
fees,  Holydays,  it  appears,  are  of  two  kinds  :  first,  such  as  were 
ori"-inally  derived  from  the  church  ,  and  secondly,  state  holydays. 
The  former  are  of  ecclesiastical  institution  ;  but  when,  upon  the  re- 
formation, the  liturgy  was  settled  and  established,  such  days  were 
enjoined  to  be  observed  ;  as  plainly  appears  by  the  statutes  2  &  3 
Edw.  VI.  c.  1.  &  19.  and5  &  6  Edw.  VJ.  c.  3:  And  though  these 
acts  were  abrogated  by  Queen  Mary,  yet  they  were  revived  and 
continued  in  the  first  years  of  Queen  Elizabeth,  and  King  James.'^ 

The  reasons  for  these  holydays,  being  of  a  religious  nature,  are 
fully  stated  in  the  preamble  to  the  statute  5  &  6  Edw.  VI.  c.  3.  by 
which  it  is  enacted,  that  "  all  the  days  hereafter  mentioned  shall  be 
"  kept  and  commanded  to  be  kept  holydays,  and  none  other,  that  is 
"  to  say,  all  Sundays  in  the  year  ;  the  days  of  the  feast  of  the  Cir- 
"  cumcision  of  our  Lord,  (being  the  1st  of  January)  ;  of  the 
"  Epiphany,  (6th  of  January)  ;  of  the  Purification  of  the  blessed 
"  virgin  Maty,  {2d  of  February)  ;  of  St.  Matthias  the  apostle, 
"  (24th  of  February) ;  of  the  Annunciation  of  the  blessed  virgin, 

a  R.  T.  34  Geo.  III.  K.  B.  3  Maule  St  Sel.  <=  R.  T.  1 636.  B.  E.  1659.  R,  E.    13  Car. 

163.     5  Taunt.   702.    1  Marsh.  245.  C.  P.  H.  reg.  1.  K.  B.  and   see  R.  M.    13  Car,  lU 

and  see  a   former   rule  of  M.  34  Geo.    III.  R.  H.  24  &  25  Car.  II.  R.  E.  32  Car.  II.  R. 

K.  B.  T.  4  W.  &  M.reg.  3.  K.  B.  R.  T.  1649.  R. 

••  R.  3  Apr.    1747.  K.  B.  and  see  the  sta-  M.  1634.  §  6.  R.  T.  9  W.  III.  C.  P. 

tuteCGeo.  I.    c.  21.    §33.   2  Wils.  47.    1  <>  Nelson's  Festivals,  1,  2. 
Chit.  Rep.  320.  (a). 
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*'  (Qath  of  March)  ;  of  St.  Jtlark  the  evani^elist,  (Solh  of  April)  ; 
*'  of  St.  Philip  and  Jacob  (lio  apostles,  (1st  of  Maij)  ;  of  tlie 
"  Ascension  of  our  Lord,  (which  is  a  iiioveahle  feast,  happenini^  40 
*'  days  alter  Easter,  and  10  days  before  Jl'hifnunticle)  ;  of  the 
"  Naticity  of  St.  John  the  baptist,  (24th  of  June)  ;  of  St.  Peter 
"  the  apostle,  (QOlh  of  June)  ;  of  St.  James  the  apostle,  (25tli  of 
"  July)  ;  of  St.  Bartholomew  the  apostle,  (21th  of  August)  ;  of 
"  St.  Matthew  the  apostle,  (21st  of  September)  ;  of  St.  Michael 
"  the  arch;uij^el,  (20th  of  September)  ;  of  St.  Luke  the  evangelist, 
"  (18th  of  October)  ■,  of  St.  Simon  and  J^uf/e  the  aj)ostles,  (28tU  of 
'*  October)  ;  of  All  Saints,  (1st  of  Norember)  ;  of  St.  Andrew 
"  the  aj)oslle,  (30th  of  November)  ;  of  St.  Thomas  the  apostle, 
*'  (2Tst  of  December)  ;  of  the  Nativity  of  our  Lord,  (25th  of 
"  December),  and  the  three  following  days,  (being  the  feast  days 
"  of  St.  Stephen  the  martyr,  St.  John  the  evangelist,  and  the 
"  Holy  Innocents)  ;  and  Monday  and  Tueslay  m  Eastsr  and 
"  Whitsun  weeks  :"  to  which  may  be  added  Good  Friday,  though 
it  is  not  mentioned  in  the  statute.  Hence  it  appears,  there  are 
twenty  four  licensed  holidays  in  a  year,  besides  those  in  Easter  and 
IVhitsnn  weeks  ;  of  which,  it  will  be  seen,  there  arejive  in  the  month 
of  December,  and  in  every  other  month  two,  except  in  March,  April, 
July  ixni\  August,  in  each  of  which  there  is  oidy  one;  which  was 
probably  on  account  of  these  being  the  months  of  seed-time  and 
liarvest. 

The  statute  being  express,  that  "  none  other  days  slull  be  kept  or 
commanded  to  be  kej)t  holyday,  or  to  abstain  from  lawful  bodily 
labour,"  it  has  been  determined,  that  the  feast  day  of  St.  Barnabas, 
not  being  mentioned  in  the  statute,  is  not  a  legal  holyday  at  the  seal 
office* ;  and  though  it  appeared  by  affidavit,  in  the  case  of  Piggins 
V.  fVillie*',  that  this  feast  was  kept  at  the  excise,  customs,  &.c.  and 
that  for  35  years  together,  and  before  the  then  officers  came  into  the 
office,  it  had  been  kept  at  the  seal  office  in  this  manner,  that  is,  the 
outer  door  had  been  kept  shut  the  whole  day,  if  St.  Barnabas  fell 
on  a  .Monday,  IVednesday  or  Friday,  but  on  Tuesdays,  Thurs- 
days and  Saturdays,  it  was  shut  in  the  mornings  only,  those  being 
post  nights,  yet  from  the  opinion  of  Mr.  Justice  Blackstone  in  tliat 
case*^,  it  seems  that  this  practice  crept  in  when  St.  Barnabas  be- 
came a  state  holyday,  by  coinciding  with  the  king's  inauguration  or 
accession,  which  it  did  for  the  first  25  years  of  the  reign  of  George  the 
second,  till  they  were  separated  by  the  new  stile  act,  in   1752.     It  is 

«2Blac.  Rep.   1180.1314.  c /,!.  \\SS. 

*>  Id.  1 1 36. 
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also  ol>>orv;il)!L',  that  tluMcis  another  least  clay  observed  by  the  churchy 
\v!>ich  is  not  lueiitioneil  in  the  statute  5  &  6  Edw.  VI.  namely,  the 
conversion  of  St.  Pant,  wliich  hapj)ens  on  the  25th  of  January; 
and  the  reason  why  this  feast  day,  as  well  as  that  of  St.  Barnabas, 
5'ie  not  irentloned  in  the  statute,  probably  was,  that  one  of  these  feasts 
always  happens  in  Hilary  term,  and  the  other  frequently  in  Trinity 
term  ;  and,  as  there  was  already  one  holyday  at  least  in  each  of  these 
terms,  it  mi^i'ht  have  been  thoui^ht  that  the  business  of  the  court 
would  have  been  interrupted,  if  more  had  been  allowed,  and  directed 
to  be  kej)t. 

^tate  holidays  are  either  appointed  by  act  of  parliament,  or 
founded  on  ancient  usage.  The  former  arc  the  anniversary  of  the 
Gunpowder  Treason,  {JSovember  5,)  the  martyrdom  of  Charles 
the  First,  {January  30,)  and  the  restoration  of  Charles  the  Second, 
[May  29,)  which  are  made  state  holydays  by  the  statutes  3  Jac.  1. 
c.  1.  12  Car.  II.  c.  14.  (confirmed  by  13  Car.  II.  stat.  1.  c.  11.)  and 
12  Car.  II.  c.  30.  :  The  latter  are  the  birth  day,  accession,  procla- 
mation, and  coronation  of  the  reigning  monarch  ;  and  the  birth 
days  of  his  consort,  and  the  prince  of  Wales.  And  it  lias  been 
usual  to  keep  half  holydays  on  some  other  days  ;  as,  on  Shrove 
Tuesday,  Ash  Wednesday,  the  feast  of  All  Souls,  [November 'i), 
and  the  birth  day  and  landing  of  William  the  Third,  [November  4)  ; 
the  offices  being  open  only  half  the  usual  hours  of  attendance  on  those 
days.  But  it  has  been  determined,  by  the  court  of  Common  Pleas, 
that  Lord  Mayor''s  day  is  not  such  an  holyday,  as  entitles  the 
sealer  of  writs  to  an  extraordinary  fee  for  sealing  a  writ  on  that 
day''. 

The  only  licensed  hoi j  days  in  term,  time,  are  said  to  be  the  Puri- 
fication in  Hilary  term.  Ascension  day  in  Easter  terra,  and  St. 
John  the  baptist'',  (being  Midsummer  day,)  if  it  happen  in  Trinity 
term,  unless  it  be  on  Friday  next  after  Trinity  Sunday,  in  which 
case  it  is  dies  juridicus,  by  the  statute  32  Sen.  VIII.  c.  21.*^ 
These  are  considered  as  dies  non  juridici  ;  but  on  all  other  days, 
the  courts  regularly  sit  for  the  dispatch  of  business  in  term  time, 
though  it  has  been  usual  on  tiie  30th  of  January,  (being  the  anni- 
versary of  the  martyrdom  of  Charles  the  First,)  for  the  courts  to 
rise  early,  or  as  soon  as  the  common  business  is  over.  And,  as  the 
courts  sit  themselves,  they  expect  that  the  offices  should  be  open  on 
all  other  days  in  term  time  :  For,  as  was  observed  by  Mr.  Justice 
Blackstone,  in  the  case  of  Sj^arrow  v.  Cooper'^,  the  officers  are 
supposed  to  be  every  day  in    court,  sitting   at   the   feet  of  the  chief 

»  5Taunt.  180.  c  i  Ci.it.  Rep.  400  (a). 

<>  2  DIac.  Rep,  1316.     7  Durnf.  Sc  East,  ^'2  Blac.  Rep.  1316. 
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juslice,  and  (in  the  case  of  the  sealer  of  writs,)  affixing  the  seal  of 
the  court  to  all  judicial  writs,  which  are  witnessed  at  Westminster, 
in  the  nanoe  of  the  lord  chief  justice.  The  suttering  him  to  do  this 
in  a  private  chamber  is  a  mere  indul^'cnce,  convenient  to  (he  court, 
the  suitor,  and  the  oflicer,  and  therefore  connived  at  ;  hut  the  sup- 
position of  law  is  otherwise.  Of  course,  upon  all  days  when  the 
courts  sit  at  JVeatminster,  he  ou£;ht  to  be  ready  to  execute  his  duty 
at  all  convenient  hours.  On  these  or  similar  p^rounds  it  has  been  de- 
termined, that  the  feast  of  St.  Philip  and  Jacob,  ^\hich  happens 
on  the  1st  of  yl/a^,  is  not  a  holyday^,  nor  the  '29th  of  J/a»/,  bein£j 
the  restoration  of  Charles  the  Second^',  when  those  days  fall  in 
Easter  term  ;  nor  the  feast  of  St.  Peter,  being  the  29th  of  June, 
when  it  falls  in  Trinity  term' ;  and  consequently,  no  ofncer  can  take 
an  extraoi'dinary  fee  for  business  done  on  these  days. 

It  has  been  made  a  question,  whether  the  officers  are  entitled  to 
take  extra  foes,  for  business  done  on  legal  holydays  in  vacation  : 
and  upon  this  subject.  Lord  Elleuhorovgh  is  reported  to  have  said, 
in  the  case  of  Twecldule  c.  Fenuell'\  that  the  oflicers,  though  they 
may  keep  legal  holydays,  u\ust  not  be  allowed  to  sell  or  make  a 
trafiic  of  them.  But  it  should  be  observed,  that  in  this  case  an  extra 
fee  had  been  taken  by  the  clerk  of  the  declarations,  on  (he  feast  of 
St.  Peter;  which,  though  mentioned  in  the  sta(u(c  5  &  6  Ediv.  VI. 
is  not  considered  as  a  legal  holyday  in  term  time.  This  question 
liowever,  came  directly  before  the  court  of  Common  Pleas,  in  the 
case  of  Martin  v.  Bold'',  but  was  not  decided.  In  that  case,  the 
deputy  sealer  of  writs,  being  at  his  office  on  a  legal  holyday,  (that 
of  St.  Luke,  which  falls  on  the  I8th  of  October,)  a  writ  was  oHbred 
him  to  seal,  which  he  refused  to  do  without  an  extra  fee  ;  and  the 
court,  without  deciding  on  his  right  to  make  such  a  demand,  held 
that  at  all  events,  his  refusal  to  seal  the  writ  was  not  an  oOfence,  for 
which  they  would  grant  an  attachment:  so  that  the  question  may 
be  considered  as  still  unsettled. 

The  remedies  against  officers,  for  not  opening  their  offices,  on  days 
which  are  not  licensed  holyd:iys,  is  by  special  action  on  the  case  for 
consequential  damages',  or  by  summary  aj)j)lica(ion  (o  (lie  court 
for  an  attachment^ :  or,  if  they  have  taken  improper  fees,  an  action 
oi  assumpsit  maybe  maintained   for  money    had    and   received;  or 

•  2  Smith  R.  403.  of  Mariui  v.  Bi/d,  7  Taunt.  18'2.  2  Marsh. 

*>  7  Duinf.  &  East,  336.  4S7.  S.  C. 

«  Tweddale   v.   Fcnndl,  T.    36   Geo.    III.  •  7  Taunt.  182.  2  Marsh.  4S7.  S.  C. 

K.  B.  f2  Blac.  Rep.  1187. 

d  T.  56  Geo.  III.  K.  B.     This  case  is  not  s  7  Taunt.   182.  2  Marsh.  437.  S.  C. 
yet  reported  ;  but  is  referred  to  in  the  case 
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the  court  will  order  them  to  be  refunded*'.  And,  in  the  Common 
Pleas,  where  a  complaint  is  made  against  an  officer  of  the  couft, 
the  judges  will  not  refer  it  to  the  prothonotaries  for  examination, 
but  will  examine  it  themselves''. 

The  officers  of  the  court  of  Exchequer  of  Pleas,  are  the  clerk  of  the 
pleas,  and  his  deputy,  who  is  called  the  master.  The  clerk  of  the 
])leas  is  appointed  by  the  chancellor  of  the  Exchequer  for  life,  or 
quamdiu  se  bene  gesserit,  and  the  deputy  or  master,  by  the  clerk 
of  the  pleas;  and  the  business  of  the  master  is  to  take  minutes  of 
what  is  done  in  court,  draw  up  rules,  make  reports  on  matters  re- 
ferred to  him,  tax  bills  of  costs,  allow  bails,  and  sign  process  and 
judgments.  The  clerk  of  the  pleas  is  also  clerk  of  the  errors  in  the 
Exchequer  Chamber ;  and  his  duty  in  that  character  is  to  allow 
writs  of  error,  certify  transcripts,  and  attend  the  court  of  Exchequer 
Chamber,  and  draw  up  rules  thereon.  The  general  business  of  the 
office  is  the  prosecution  and  defence  of  actions  at  common  law,  and 
the  enrolment  of  deeds  ;  which  business  is  transacted  hy  four  sworn 
clerks  or  attornies,  appointed  by  the  clerk  of  the  pleas  for  life,  and 
sixteen  side  clerks,  or  clerks  in  court,  four  of  whom  are  ap^>ointe(^ 
by  each  of  the  attornies''.  In  this  court,  the  office  of  sealer  of  writs, 
&c.  is  executed  by  the  under-secretary  of  the  chancellor  of  the 
Exchequer'. 

Sheriffs  may  also,  to  some  purposes,  be  considered  as  officers  of 
the  courts;  and  it  is  their  duty  to  have  deputies  therein,  to  receive 
and  return  writs  and  process*^:  which  deputies  are  required  to  give 
their  personal  attendance  in  JVestminster  hall,  daily  in  term  time^ 
And,  for  the  prevention  and  remedy  of  delays  and  abuses  in  sheriffs, 
under-sheriffs,  bailiffs  of  liberties,  and  their  deputies,  and  other 
bailiirs  of  sheriffs,  &c.  in  the  execution  of  process  and  writs,  it  is  a 
rule^,  that  "  if  any  such  officer  shall  willfully  delay  the  execution  or 
return  of  any  process  or  execution,  or  shall  take  or  require  any 
undue  fees  for  the  same,  or  shall  give  notice  to  the  defendant,  thereby 
to  frustrate  the  execution  of  any  process  or  writ,  or  having  levied 
money,  shall  detain  it  in  his  haiuls,  after  the  return  of  the  writ,  be- 
sides the  ortiinary  course  of  amerciaments,  the  contempt  or  misde- 
meanor ajjpearing,  an  attachment,  iniorniation,  commitment  or  fine 

a  2  Blac.    Hep.    1314.  7  Dunif.   &,    Ka^i,  Ij  ^  If.  €/•■.  II.  C.  P. 

336.  5  Taunt.   ISO.  '  R.  H.  iil  CV.   I.  K,   E.   15  Car.  II.  re?. 

^  1  H.  Blac.  lOj.  4.  K,  B.  and  see   R.    E.    23   Car.  I.    R.  M. 

cSeeS  Price,  559.  n.  1654.  §    1.  K.  B.  R.  M.  15  Eliz.  §  4.  R.  M. 

<i  Man.  Ex.  Append.  270.  1654.  §  1 .  R.  H.    14  Sc    15  Car.  II.  »eg.  1. 

e  Stat.  23,    Hen.  VI.  c.  9.  R    M.  1654.  §  R.  H.  15  &  16  Car.  II.  C.  P. 

1.  R.  K.  \5Cur.  II.  ;r?.  4   K.  B.R.M,  1654.  S  R,  M.  1654.  ^  2.  K.  B.  &  C.  P. 
§  1.  R.  I!.  14  &   15    Car.  II.  rtg.    1.    R.  U. 
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sliall  be,  as  tlie  case  requirotli  ;  and  this  as  well  in  case  of  a  late,   as 
the  present  siierifT,   &,c.''' 

Tliere  are  other  oflicers,  who  may  liere  be  noticed,  tliou^h  they 
are  not  |)ro[)erly  oflicers  of  the  court.  These  are  the  oflicers  who 
attend  on  the  trial  of  causes  at  nisi  prixis  in  London  and  MiduHeaeXf 
consistinji^  of  the  clerk  of  nisi  prius,  associate  and  marshal,  crier, 
and  train-bearer,  who  are  ai)i)ointed  by  the  chief  justice  ;  and  tlie 
oflicers  beloiii^int;  to  the  diflerent  circuits,  namely,  the  clerk  of  assize, 
associate,  clerk  of  arraigns,  clerk  of  indictments,  judge's  marshal, 
crier,  clerk,  steward,  and  tipstaff". 

!*  Fcir  a  more  particular  acronnt  of  the  Select  Committee  of  I  lie  House  of  Coinnioiis 
0//7ce./ of  tlie  Courts,  llitir  appointment,  du-  respc^clinjj  Courts  of  Justice,  26  June, 
ij'js,  and  h'.cs,  &c.   see  tjje  Report  of  the       1798. 
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Of  the  Admission,  Enrolment,  Certificates,  and 
Re-admission  of  Attornies;  their  Privileges, 
DiSAEiLTiES,  and  Duties,  7vith  the  Consequences 
of  their  Misbehaviour. 

A  N  attorney  is  a  person  put  in  the  place,  stead,  or  turn  of  an- 
other, to  manage  his  concerns  ;  and  may  be  either  aj)pointed  to 
prosecute  or  defend  an  action'*,  or  for  other  purposes''.  Before  the 
statute  Westm.  II.  (13  Edvv.  I.)  c.  10.  the  parties  to  a  suit  could  not 
have  appeared  by  attorney,  without  the  king's  si)ecial  warrant,  by 
writ  or  letters  patent ;  but  must  have  attended  the  court  in  person^ 
By  the  above  and  other  ancient  statutes,  a  general  liberty  was  given 
to  the  parties,  of  appearing  and  prosecuting  or  defending  their  suits 
by  attorney*^;  in  consequence  whereof  the  increase  of  attornies  was 
so  great,  that  several  acts  of  parliament  were  made  to  regulate  them, 
and  limit  their  number^  And,  by  the  statute  3  Jac.  1.  c.  7.  it  was 
enacted,  that  "  none  should  from  thenceforth  be  achnitted  attornies, 
"  in  any  of  the  king's  courts  of  record  at  IVestniinster,  but  such  as 
*'  had  been  brought  up  in  the  same  courts,  or  otherwise  well  practised 
"  in  soliciting  causes ;  and  had  been  found  by  their  dealings  to  be 
"  skilful,  and  of  honest  dis})ositions."  In  confiriuation  of  this  statute, 
a  rule  was  made  in  both  courts,  that  none  should  b  ■  admitted  an  at- 
torney therein,  unless  he  should  have  served,  by  the  space  of  Jive 
years,  as  a  clerk  to  some  judge,  serjeant  at  law,  practising  counsel, 
attorney,  clerk,  or  officer  of  one  of  the  courts  at  Westminster  ;  and 
were  also,  on  examination,  found  of  good  ability  and  honesty  for 
such  employments^  And  it  was  then  usual  to  nominate  twelve  or 
more  able  practisers  of  the  courts  yearly,  whose  business  it  was  to 
examine   such   persons    as   should    desire   to  be   admitted  attornies : 

a  Com.D'is.iit.Jtlorney,  A.  B.  See  also  t'ne  rules  of  JI.  15   Eliz.   §    10.  T. 

•»  Id.  C.  and  see  3  Blac.  Com.  25.  24  Eliz.  §  9.  &  H.  14   Jac.   I.   reg.  2.    §  2. 

c  Co.  Lit,  128.  a.  2  Inst.  24?.  378.  F.  N.       C.  P. 

i\.  25.  C.  Gilb.  C.  P.  32.  '"  R.  M.  16j4.  §  1.  K,  B.  &,  C.  P.  and  see 

''  Coin.  Di-.  tit.  Allorncij,  15.  5.  II.  [].  S  C'./-.  I.  C.  P. 

«•  4  Hen.    IV.  c.   18.    33   IIcii.  VI.  c.  7. 
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■vvhich  persons  were  first  to  attend  the  prollionotary,  with  their  proof 
t)f  service,  and  tlicn  to  re])uir  to  the  jxTsons  appointed  to  examine 
them,  and  on  beinj^  approved,  were  to  he  presented  to  the  court  and 
sworn  in,  unless  some  just  exception  were  made  as^ainst  theaj*.  It 
was  also  necessary  that  attornies  shouhl  he  a(huitted,  and  reside  in  or 
near  some  inn  of  court  or  chancery,   and   keep  conunons  there''. 

At  length,  by  the  statute  2  (Jeo.  II.  c.  23.  §  o.  fcunliniicdhy  12 
Geo,  II.  c.  13.  §  3.  and  '22  Geo.  II.  c.  16.  !^  2.  and  made  perpetual 
by  30  Geo.  II.  c.  19.  §  75.)  it  was  eoacted,  that  *'  no  person  shall  be 
'*  permitted  to  act  as  an  attorney,  or  to  sue  out  any  writ  or  process, 
"  or  to  commence,  carry  on,  or  defend  any  action  or  actions,  or  any 
**  proceeilinjjs,  either  before  or  after  judgment  obtained,  in  the  name 
"  or  names  of  any  other  person  or  persons,  in  his  majesty's  court  of 
"  Kinj^'s  Hench,  Common  Pleas  or  Exchequer,  or  dutcliy  of  Lan- 
**  caster,  or  any  of  his  majesty's  courts  of  Great  Sessions  in  IVales, 
*'  or  in  any  of  the  courts  of  the  counties  palatine  of  Chester,  Lan- 
*'  caster  and  Durham,  or  in  any  other  court  of  record  in  that  part 
"  of  Great  liritain  called  England,  wherein  attornies  have  been 
"  accustomahly  admitted  and  sworn,  unless  such  person  shall  have  been 
"  bound,  by  contract  in  writing'^,  to  serve  as  a  clerk,  for  and  during 
"  the  space  of  Jive  years,  to  an  attorney  duly  and  legally  sworn  and 
"  admitted  according  to  that  act ;  and  that  such  person,  for  and 
"  during  the  said  term  of  five  years,  shall  have  continued  in  such 
"  service'' ;  and  also  unless  such  person,  after  the  expiration  of  the 
"  said  term  of  five  years,  shall  be  examined,  sworn,  admitted,  and 
*'  enrolled,  in  manner  therein  mentioned  :  And  that  in  case  any  per- 
"  son,  shall  in  his  own  name,  or  in  the  name  of  any  othei*  person,  sue 
"  out  any  writ  or  process,  or  commence,  prosecute  or  defend  any 
"  action  or  suit,  or  any  proceeding,  in  any  of  the  courts  of  law 
*'  aforesaid,  or  courts  of  equity  therein  mentioned,  as  an  attorney  or 
"  solicitor,  for  or  in  expectation  of  any  gain,  fee,  or  reward,  without 
"  being  admitted  and  enrolled  as  aforesaid,  every  such  person,  for 
*'  every  such  offence,  shall  forfeit  and  p;\y  50/.  to  the  use  of  the  per- 
"  son  uho  shall  prosecute  him  for  the  said  ollence  :  and  is  there!)y 
*'  made  incapable  to  maintain  or  prosecute  any  action  or  suit,  in  any 
"  court  of  law  or  ecjuity,  for  any  fee,  reward,  or  disbursements,  on 
*'  account  of  prosecuting,  carrying  on,  or  defending  any  such  action, 

a  R.  M.   1654.  §  4.  K.  B.  &  C.  P.  altornics  were  admitted    l)y  tlie   court   of 

•>  R.   M.  U)j4.   §  l.R.   M.  3   Ann.  K.  B.  Common  Pleas, uiidc-rspeoiiil  circiimsi.nnctc, 

U.  M.    1(55  K    §1.1;.  T.  29  Cnr.  U.  rp-.  1.  thon-li  tli.y  li;id  not   rei;iilarly  served    the 

R.  M.    36  Car.  11.  R.  M.  4  Ann.  C.  P.  whole  term  of/Zw  yc:us  under  the  original 

<^  Append.  C!i;ip.  HI.   §  1.  articles:    and  sec  1  lJo\tl.  &:  Hyl.   14. 

■'  But  sec  '2  Ulae.  Rip.  "I'j-i.    'JjT.   where 
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"  suit,  or  proceeding"."  By  subsequent  statutes,  it  is  made  penal 
for  any  person  to  act  as  an  attorney  in  the  county  court'',  or  at  any 
t^cneral  or  quarter  sessions  of  the  peace*",  unless  such  person  shall 
have  been  duly  admitted  an  attorney,  and  enrolled  as  aforesaid. 

There  is  a  proviso  in  the  above  act  of  parlianaent*^,  that  "  nothing 
therein  contained  shall  extend,  or  be  construed  to  extend,   to  the  ex- 
amination, swearing,   aflinission  or  enrolment  of  the  six  clerks  of  the 
court  of  Chancery,  or  the  sworn  clerks  in  their  office,   or  the  wailing 
clerks  belonging  to  the  said  six  clerks,   or  the   cursitors  of  the   said 
court,  or  of  the  clerks  of  the  petty  bag  office,  or  of  the  clerks  of  the 
king's  coroner  and  attorney  in  the  court  of  King's  Bench,   or  of  the 
filacers  of  the  same  court,  or  of  the  filacers  of  the  court  of  Common 
Pleas  at  Westminster^   or  of  the  attornies  of  the  court  of  the  dutchy 
chamber  of   Lancaster,    or  of  the  attornies  of  the  court  of  Exche- 
quer at  Cheater,   or  of  the  attornies  of  the  courts  of  the  lord  mayor 
and  sheriffs  of  London  respectively,  for  the  time  being  ;    but  that  the 
said  clerks,  filacers,  and   attornies  respectively,  should  and  might  be 
examined,  sworn,  admitted,  enrolled,   and  practise  in  their  respective 
courts  and  offices  aforesaid,  in  like  manner  as  they  might  have   been 
or  done  before  the  making  of  that  act."     And,  by  the  statute  49  Geo. 
III.  c.  28.    §  1.   "   persons  having  served  a  clerkship  oS Jive  years,  to 
"  some  of  the  clerks  of  the  king's  coroner  and  attorney  in  (he  court 
*'  of  King's  Bench,  who  have  been  regularly  admitted  as  such  clerks, 
"  shall  and  may  be  approved,   sworn,   and  admitted  to  practise,  and 
"  may  practise  as   attornies  in  the  said  court  of  King's  Bench,   and 
"  may  also   practise  in  any  other  of  the  courts  of  record  in    the  said 
'*  recited  act  mentioned,   in  the  name,  and  with  the  consent  of  some 
"  sworn  attorney  of  such  court,   such  consent  to   be  in  writing,    and 
"  signed  by  such  attorney  as  aforesaid,  in  like  manner  as  the  attornies 
*'  of  such  court,  or  the  attornies  or  clerks  of  the  offices  of  the  king's 
*'  remembrancer,  treasurer's  remembrancer,   pipe,  or  office  of  pleas 
"  in  the  court  of  Exchequer  at  Westminster,  are  in  and  by  the  said 
"  act  empowered  to  do^" 

Also,  by  the  statute  1  &  2  Geo.  IV.  c.  48.  §  1.  (as  amended  by 
the  statute  3  Geo.  IV.  c.  16.)  "  in  case  any  person,  who  shall  have 
"  taken  the  degree  of  bachelor  of  arts,  or  bachelor  of  law,  either 
"  in  the  university  of  Oxford  or  Cambridge,  or  in  the  uiii- 
"  versity  of  Dublin,  shall,  at  any  time  after  he  shall  have  taken 
"  such    degree,    be  bound  by  contract     in    writing    to   serve  as    a 

a  2  Geo.  II.  c.  23.  §  24.  and  see  3  Krod.  "^  22  Geo.  II.  c.  46.  §  12. 

&  Biu?.  241.  do  Geo.  ll.  c.  23.  §  2(5. 

*>  12  Geo.  II.  c.  13.  §  7.  f  Jd  §  27. 


OP    ATTORNIES.  57 

*'  clerk,  for  ami  during  the  space  of  three  years,  to  an  attorney  or 
"  solicitor,  &c.  in  some  or  one  of  the  courts  of  law  or  equity  in 
♦'  the  therein  recited  acts  of  the  second,  seventh,  and  twenty-second 
"  years  of  the  reign  of  king  George  the  second  nientioncil,  and 
"  during  the  said  term  of  three  years  shall  continue  in  such  service, 
*'  and  (luring  the  whole  time  of  such  three  years  service,  shall 
"  continue  and  he  actually  employed  by  such  attorney  or  solicitor, 
*'  or  his  agent  or  agents,  in  the  proper  business  practice  or  employ- 
"  ment  of  an  attorney  or  solicitor,  and  shall  also  cause  an  affidavit, 
"  or,  being  one  of  the  peoj)le  called  Quakers,  a  solemn  affirmation, 
**  of  himself,  or  of  such  attorney  or  solicitor  to  whom  he  was  bound 
**  as  aforesaid,  to  be  duly  made  and  fded,  that  he  hath  actually  and 
"  really  so  served  and  been  employed,  during  the  said  whole  term 
"  of  three  years,  in  like  manner  as  is  required  by  the  said  recited 
"  acts,  with  respect  to  persons  thereby  required  to  serve  for  the 
"  term  o(  Jive  years,  shall  and  may  be  qualified  to  be  sworn,  or  to 
"  take  his  solemn  affirmation,  and  to  be  admitted  and  enrolled  as 
"  an  attorney  or  solicitor  respectively,  according  to  the  nature  of 
"  his  service,  in  the  several  and  respective  courts  of  law  or  equity, 
"  as  fully  and  effi.'ctually,  to  all  intents  and  purposes,  as  any  person, 
"  having  been  bound,  and  having  served  five  years,  is  qualified  to  be 
"  sworn,  or  (o  take  his  solemn  aflirmation,  and  to  be  admitted  or 
"  cniolled,  under  or  by  virtue  of  the  said  recited  acts,  or  any  other 
"  act  or  acts  for  the  regulation  of  attornies  or  solicitors  in  England  : 
"  Provided  always,  that  nothing  in  this  act  contained  shall  extend 
"  to  any  person  who  shall  have  taken  such  degree  of  bachelor  of 
"  arts,  unless  such  person  shall  have  taken  such  degree  within  six 
"  years  next  after  the  day  when  he  shall  have  been  first  matriculated 
"  in  the  said  universities  respectively  ;  nor  to  any  j)erson  who  shall 
"  have  taken  such  degree  of  bachelor  of  law,  unless  he  shall  have 
"  taken  the  same  within  eight  years  after  such  matriculation  ;  nor 
"  to  any  person,  who  shall  be  bound  by  contract  in  writing  to  serve 
*'  as  clerk  to  an  attorney  or  solicitor,  under  the  j)rovisions  of  this 
*'  act,  unless  such  person  shall  be  so  bound  within  Jour  years  next 
"  after  the  day  when  he  shall  have  taken  such  degree*." 

And,  for  tin;  better  preventing  unqualified  persons  from  being  ad- 
mitted attornies  and  solicitors,  and  for  rendering  the  said  act  ol  2 
Geo.  II.  more  eflectual,  "  every  person  who  shall  be  bound,  by  con- 
''  tract  in  writing,  to  serve  as  a  clerk  to  any  attorney  or  solicitor,  as 
"  by  the  said  act  is  directed,  shall  within  three  months  next  after 
"  the  date  of  every  such  contract,  cause  an  affidavit  to  be  miule  and 

^  §  \.    Ami,  for  llie  fojin  o!  an  atlulavil       sec  Ai'lKUi!.  (^Iiap.  III.  §  'J, 
of  tAccutioii  of  ai  tides,  ikc.  on  this  statute, 
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*'  duly  sworn,  of  the  actual  execution  of  every  such  contract,  by 
"  every  such  attorney  or  solicitor,  and  the  person  so  to  be  bound  to 
"  serve  as  a  clerk  as  aforesaid  ;  and  in  every  such  (fffi'Iaiut  shall  be 
"  specified  tiie  names  of  every  such  attorney  and  solicitor,  and  of 
"  every  such  person  so  bounil,  and  their  places  of  abode  respectively, 
"  together  with  the  day  of  the  date  of  such  contract'' ;  and  every 
"  such  affidavit  shall  hejiled^  within  the  time  aforesaid,  in  the  court 
"  where  the  attorney  or  solicitor  to  whom  every  such  j>erson  resj)ec- 
*'  tively  shall  be  bound,  hath  been  enrolled  as  an  attorney  or  solicitor, 
*'  with  the  respective  officers,  or  their  de])uties,  (herein  mentioned, 
"  who  shall  make  and  sign  a  memorandum,  or  mark  the  day  of  filing 
"  every  such  affidavit,  at  the  back  or  bottom  thereof'';  and  no  person 
"  who  shall  become  bound  as  aforesaid,  shall  be  admitted  or  enrolled 
"  an  attorney  or  solicitor,  in  any  court  in  the  said  act  mentioned, 
"  before  such  affidavit,  so  marked  by  the  proj)er  officer,  shall  be  pro- 
"  duced,  and  openly  read  in  the  court  where  such  person  shall  be 
"  admitted  and  enrolled  an  attorney  or  solicitor'^."  The  officers  ap- 
])ointed  for  this  purpose,  are  the  chief  clerk,  or  his  deputy,  in  the 
King's  Bench'^,  and  the  clerk  of  the  warrants  in  the  Cominon  Pleas'' ; 
who  are  directed  to  keep  a  book,  wherein  shall  be  entered  the  sub- 
stance of  such  affidavit,  specifying  the  names  and  places  of  abode  of 
every  such  attorney  or  solicitor,  and  clerk  or  person  bound  as  afore- 
said, and  of  the  person  making  such  affidavit,  with  the  date  of 
the  articles  or  contract,  and  the  days  of  swearing  and  filing  every 
such  affidavit  respectively ;  for  which  a  lee  of  two  shillings  and 
sixpence  is  allowed  to  be  taken,  and  no  more*.  Indemnity  acts 
however  are  occasionally  passed,  relieving  persons  who  have  neg- 
lected to  file  their  affidavits  within  the  limited  time*^:  And,  in  the 
last  of  these  acts^',  there  is  a  clause  allowing  persons  to  make  and 
file  affidavits  of  the  execution  of  articles  of  clerkship,  within  a  limited 
time,  although  the  persons  whom  they  served,  have  neglected  to  take 
out  tlu'ir  annual  certificates.  Where  the  original  articles  of  clerkship 
had  been  lost,  tlie  court  of  King's  Bench,  on  motion,  ordered  that  the 
master  should  be  at  liberty  to  enrol  a  copy  of  them''. 

^  Aiip.-nd.  Chap.  HI.  §  2.  f  See  the  statutes  37  Geo.  ill.  o.  93.  39 

^  22  Geo.  II.  c.  46.   §  3.  &  40  Geo.   III.  c.    72,  44  Geo.  III.  c.  59. 

<=   Id.  §  4.  50  Geo.   III.  c,  4.  52  Geo.  III.  c.    26.54 

<1  Id.  §  5.    This  section  also  appoints  the  Geo.  III.  c.  5.  55  Geo.  III.  c.  17.  56  Geo. 

pioper  officers  for  filing  such  affidavits,  in  HI.  c.  33.  57  Geo.  III.   c.l4,  58  Geo.  III. 

the    courts    of     Chancery    and    Exchequer,  c.  5.   59  Geo.  III.   c.  11.  GO  Geo.  III.    &1 

Dutchy  Chamber  of  Lancaster,  Countij  Pala-  Geo.  IV.  c  10,  1  &  2  Geo.  IV.   c.  5.   &    3 

tins-  Courts,  and  Court?  of  Great  Ses.sions  in  Geo.  IV.  c.  12. 

Wales.  g  Stat.  3  Geo.  IV.  c.  12.  §  8. 

•^  Id,  §  6.  li  3  Barn.  &  Aid.  610. 
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By  the  last  general  stamp  act",  a  duty  of  one  hundred  and 
twenty  pounds  is  imposed  upon  the  articles  or  contract,  whereby  any 
person  sliall  first  become  bound  to  serve  as  a  clerk,  it)  order  to  his 
admission  as  an  attorney  or  solicitor,  in  any  of  liis  majesty's  courts 
at  IVestminsterj  and  a  duty  of  airty  pounds,  in  any  of  the  courts 
of  Great  Sessions  in  JVale.^,  or  counties  palatine  of  Chester,  Lan- 
caster, and  Durham,  or  in  any  other  court  of  record  in  En<dand 
holding  pleas  where  the  debt  or  damage  amounts  to  forty  siiillings  ; 
and  a  duty  of  one  pound  fifteen  shilhngs,  for  any  counterpart  or 
duplicate  of  any  such  articles  or  contract  of  clerkship  :  which  are 
in  lieu  of  all  former  duties  previously  imposed,  as  well  on  the  articles 
or  contract,  as  on  the  amount  of  the  premium  paid  with  the  clerk. 
And,  by  the  statute  34  Geo.  III.  c.  H.  §  2.  "  no  person,  who  by 
*'  any  such  contract  shall  be  bound  to  serve  as  a  clerk  as  aforesaid, 
"  shall  be  admitted  to  be  a  solicitor  or  attorney  in  any  of  the  said 
"  courts,  unless  the  indenture  or  other  writing  containing  such 
"  contract,  duly  stamped  according  to  the  directions  of  the  said 
"  act,  shall  be  enrolled  or  registered,  with  the  projier  officer  to  be 
"  appointed  for  that  purpose,  in  the  court  wherein  such  person  shall 
"  l)ropose  to  be  afterwards  admitted  a  solicitor  or  attorney,  by 
"  virtue  of  his  service  under  such  contract ;  together  with  an 
"  afjidacit  of  the  time  of  the  execution  of  the  contract  by  such 
"  clerk :  And  in  case  such  indenture  or  other  writing  shall  not  be 
"  enrolled  or  registered  in  such  court,  within  six  months  next  after 
*'  the  execution  thereof,  together  with  such  affidavit  of  the  time  of 
"  the  execution  of  the  contract,  then  the  service  of  such  clerk,  under 
"  such  indenture  or  writing,  shall  be  deemed  to  commence  from 
"  the  time  of  such  enrolment  or  registry  only,  and  not  from  the 
"  execution  of  such  indenture  or  writing."  These  regulations, 
l)eing  calculated  to  prevent  improper  persons  from  being  admitted 
into  the  profession,  have  been  productive  of  the  most  beneficial 
consequences. 

*'  Provided  always,  that  any  person  who  shall  be  admitted  to  be  a 
"  solicitor  or  attorney  in  any  of  his  majesty's  courts  at  Westminster, 
''  by  virtue  of  any  such  contract  as  therein  mentioned,  and  service 
*'  under  the  same,  and  shall  have  duly  paid  the  duty  by  that  act 
"  imposed,  may  be  admitted  to  be  a  solicitor  or  attorney  in  all  or 
"  any  of  the  courts  in  that  act  mentioned,  without  payment  of  any 
"  further  stamp  duty  in  pursuance  of  that  act ;  subject  nevertheless 

a  55  Geo.  III.  c.  134.  Sclud.  P:iit  T.  And,       Geo.  IH.  c.  98.  Sched  A.  &  48  Geo.  III.  c. 
for  the  formtr  diiUfs,  see  the  statutes  8  Ann.        ',49,  Sclicd.  Part  I. 
c.  9.  §  yi.  37.  3  GVu.    III.    c.   1 4.  §    I.  44 
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"  to  all  and  every  tlie  provisions  prescribed  by  law,  with  relation  to 
"  tlie  admission  of  solicitors  and  attornies,  in  such  courts  respectively, 
"  before  the  passing  of  that  actV  And,  by  §  6.  "  any  person  who 
"  shall  be  admitted  a  solicitor  or  attorney  in  any  of  the  courts  of 
"  Great  Sessions  in  JVales,  or  in  any  court  in  the  said  counties 
"  palatine,  or  it»  any  inferior  court  therein  mentioned,  by  virtue  of 
"  any  such  contract  as  aforesaid,  and  service  under  the  same,  and 
"  shall  have  paid  the  duty  of  Jifty  pounds  by  that  act  imposed,  may 
"  be  admitted  a  solicitor  or  attorney  in  any  of  the  courts  therein  men- 
"  tioned,  (except  the  said  courts  at  JVestminsterJ  without  payment 
"  of  any  further  stamp  duty  in  pursuance  of  that  act ;  subject  never- 
"  theless  to  the  like  provisions  and  restrictions  of  former  laws,  in 
"  relation  to  such  admissions'"." 

But  "  in  case  any  person,  other  than  such  who  shall  have  been 
"  admitted  an  attorney  in  one  of  the  courts  of  Great  Sessions  in 
"  JVales,  or  of  the  counties  palatine  of  Chester,  Lancaster  or 
"  Durham,  or  in  some  other  court  of  record  in  England  where  at- 
"  tornies  have  been  accustomably  admitted  and  sworn,  by  virtue  of 
"  a  contract  made  before  the  5th  and  10th  days  of  February  1794 
"  respectively,  and  a  service  in  pursuance  thereof,  or  who  shall 
"  have  been  admitted  a  solicitor  in  one  of  the  said  courts  of  Great 
"  Sessions,  or  of  the  said  counties  palatine,  or  some  other  inferior 
"  court  of  equity  in  England,  by  virtue  of  a  like  contract  and  service, 
"  and  according  to  the  directions  of  the  several  acts  then  in  force 
"  for  the  regulation  of  attornies  and  solicitors  respectively,  shall,  in 
"  his  own  name,  or  in  the  name  of  any  other  person,  sue  out  any 
"  writ  or  process,  or  commence  prosecute  or  defend  any  action  or 
"  suit,  or  any  proceedings,  in  any  of  the  said  courts  at  Westminster, 
"  as  an  attorney  or  solicitor,  for  or  in  expectation  of  any  gain,  fee  or 
"  reward,  without  being  admitted  and  enrolled  an  attorney  or  solicitor 
"  in  one  of  the  said  courts  at  JVesiminster,  according  to  the  di- 
"  rections  of  the  several  acts  in  force  for  the  regulation  of  attornies 
"  and  solicitors,  every  such  person  shall,  for  every  such  offence, 
"  forfeit  the  sura  of  one  hundred  pounds  ;  one  moiety  thereof  to  the 
"  use  of  his  majesty,  and  the  other  moiety,  with  full  costs  of  suit,  to 
"  the  use  of  such  {)erson  who  shall  prosecute  for  the  said  offence, 
"  by  action  of  debt,  &c.  in  any  of  his  majesty's  courts  of  record  at 
"  Westminster :  And  such  person  is  thereby  also  made  incapable  to 
"  maintain  or  prosecute  any  action  or  suit,  in  any  court  of  law  or 
"  equity,  for  any  fee,  reward  or  disbursements,  on  account  of  pro- 

a  34  Geo.  III.  0.37.  5  5.  Scked.  A.  48  Geo.  III.  c.    Ii9.  Sched.   Part  I, 

^  AiKh;itc  the  statutes  44  Geo.  III.  c.  'J&.       and  55  Geo.  III.  c.  184  Scfted.   Part  1. 
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"  secutins^,  carrying;  on  or  defendinj^  any  such  action,  suit  or  pro- 
*'  ceedinj;'."  An  attorney  therefore,  who  has  heen  admitted  in  one  of 
the  courts  of  Great  Sessions  in  IVules,  or  of  the  counties  ])alatine  of 
Chester,  Lancaster,  or  Durham,  &c.  since  February  1794,  is  not 
entitled  to  practise  in  the  courts  at  WeHtmimster,  witliout  being  also 
uchiiitted  an  attorney  therein  ;  and  he  cannot  he  so  admitted,  unless 
the  liighcr  tluty  was  paid  on  liis  articles  of  clerkship. 

No  attorney  or  solicitor  is  allowed  to  have  more  than  tivo  articled 
clerks,  at  the  same  time'';  nor  can  take,  have,  or  retain  any  clerk, 
who  shall  become  bound  by  contract  in  writins^  as  aforesaid,  after  such 
attorney  or  solicitor  siiall  have  discontinued  or  left  olF,  or  during  such 
time  as  he  shall  not  actually  practise  as,  or  carry  on  the  business  of 
an  attorney  orsolicitor^  And,  by  a  late  rule  of  court',  "  no  attorney 
"  who  shall  be  retained  or  employed  as  a  writer  or  clerk,  by  any  other 
"  attorney,  shall  during  the  time  of  such  employ,  take  or  have  any 
"  clerk  under  articles ;  and  no  service  to  any  such  attorney  under 
"  articles,  during  the  time  that  such  attorney  shall  be  so  employed 
"  by  any  other  attorney,  shall  be  deemed  good  service :"  which  rule 
was  determined  by  the  court,  to  have  a  retrospective  operation  ;  it  not 
being  introductive  of  any  new  regulation,  but  confirmatory  of  an  old 
one^  And  where  articles  of  clerkshij)  appeared  to  have  been  entered 
into  collusively,  between  an  attorney  and  a  person  who  was  and  con- 
tinued to  act  as  a  turnkey  of  the  King's  Bench  prison,  for  the  pur- 
j)ose  of  securing  the  business  of  the  ])risoners  to  the  attorney,  the 
court  ordered  them  to  be  cancelled*. 

VVith  resj)ect  to  the  service  in  general,  under  articles  of  clerkshij), 
it  is  enacted,  by  the  statute  22  Geo.  il.  c.  46.  §  8.,  that  "  every  person 
"  who  shall  become  bound  by  contract  in  writing  to  serve  any  attor- 
"  ney  or  solicitor,  shall,  during  the  whole  time  and  term  of  service  to 
"  be  specified  in  such  contract,  continue  and  be  actually  employed  by 
"  such  attorney  or  solicitor,  or  his  or  their  agent  or  agents,  in 
"  the  proper  business,  practice  or  employment  of  an  attorney  or 
"  solicitor."  By  the  above  statute,  it  is  necessary  that  a  clerk,  in 
order  to  be  admitted  an  attorney,  should  actually  serve  Jice  years 
under  articles  :  Therefore,  where  a  clerk  had  served  part  of  his  time 
with  a  master  who  had  left  the  country,  and,  before  his  articles  were 
assigned  to  another  master,  an  interval  of  ten  months  had  elapsed, 
during  which  he  was  not  serving  under  any  articles,  but,  under  the 

«  34  Geo.  III.  c.  14.  §  4.  Durnf.  &  East,  379. 

•>  2  Geo.  II.  c.  23.  §   15.  «  4  Durnf.  &  East,  492. 

«  22  Geo.  II.  C.46.  §  7.  '  I  Bur.  291. 

<*  R.  T.  31    Geo,  III.   K.  B.   &  C.  P.  4 
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assignment,  lie  served  the  remainder  of  the  time  specified,  the  courS 
wouhl  not  allow  him  to  be  admitted,  until  he  had  served  out  the  ten 
months,  under  new  articles*.  And  it  has  been  holden,  that  the  requi- 
site of  the  statute  is  not  complied  with,  by  the  clerk's  servinj^  part  of 
the  lime  with  another  attorney,  though  with  his  master's  consent,  and 
the  rest  of  the  time  with  his  master''.  So,  where  a  clerk  to  an  attorney 
held,  during  the  term  for  which  he  was  bound,  the  office  of  surveyor 
of  taxes  under  the  crown,  the  court  of  King's  Bench  determined, 
that  he  coidd  not  be  considered  as  having  served  his  whole  time  and 
term  in  the  proper  business  of  an  attorney  ;  and  upon  that  ground, 
ordered  him,  after  he  had  been  admitted,  to  be  struck  off  the  roll^ 

"  Provided  always,  that  if  any  such  attorney  or  solicitor,  to  or 
"  with  whom  any  such  person  shall  be  so  bound,  shall  happen  to  die, 
"  before  the  expiration  of  such  term,  or  shall  discontinue  or  leave  off 
"  such  his  practice  as  aforesaiti,  or  if  such  contract  shall  by  mutual 
*'  consent  of  the  parties  be  cancelled,  or  in  case  such  clerk  shall  be 
"  legally  discharged  by  any  rule  or  order  of  the  court,  wherein  such 
"  attorney  or  solicitor  shall  practise,  before  the  expiration  of  such 
"  term,  and  such  clerk  shall,  in  any  of  the  said  cases,  be  bound  by 
"  another  contract  or  other  contracts  in  writing  to  serve,  and  shall 
"  accordingly  serve  in  manner  before  mentioned,  as  clerk  to  any 
"  other  practising  attorney  or  attornies,  solicitor  or  soficitors  respec- 
"  tively,  during  the  residue  of  the  said  term  of  five  years,  then  such 
"  service  shall  be  deemed  and  taken  to  be  as  good,  effectual  and 
"  available,  as  if  such  clerk  had  continued  to  serve  as  a  clerk  for  the 
"  said  term,  to  the  same  person  to  whom  he  was  originally  bound  ; 
"  so  as  an  affidavit  be  duly  made  and  filed,  of  the  execution  of  such 
"  second  or  other  contract  or  contracts,  within  the  time,  and  in  like 
''  manner,  as  is  before  directed,  concerning  such  original  contracf*." 
And,  by  the  statute  34  Geo.  III.  c.  14.  §  5.  "  if  any  person,  having 
"  been  articled  to  any  attorney  or  solicitor  for  the  term  of  five  years, 
"  and  having  duly  paid  the  duty  by  that  act  imposed,  shall,  on  the 
"  event  of  such  attorney  or  solicitor  dying,  or  leaving  off  his  practice, 
"  or  of  such  articles  being  cancelled  or  discharged,  or  on  any  other 
"  event,  before  the  expiration  of  such  term  of  five  years,  enter  into 

any  subsequent  contract,  with  any  other  attorney  or  solicitor,  to  serve 
"  him  as  his  clerk  for  the  residue  of  the  said  term  of  five  years,  such 
"  last-mentioned  contract  shall  not  be  subject  to  or  chargeable  with 

»  2  Chit.  Rep.  61 .  c  5  Barn.  &  Aid.  338. 

•"  7  Durnf.  &  East,  456.  but  see  the  case  d  22  Geo.  II.  c.  46.  §  9.  and  see  2  Geo. 

ex  parte  Blunt,  2  Blac.  Rep.  764.  Ante,  55.  II.   c.  23.  §  12. 
fd.J 
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"  any  of  the  (hities  by  that  act  imposed."  The  duty  of  one  pound 
fifteen  shillini^s  however  is  payable,  by  the  h)st  general  stamp  act', 
for  any  articles  of  clerkship  or  contract,  whereby  any  j)erson  shall  be- 
come bound,  to  serve  as  a  clerk,  in  order  to  his  admission  as  an  attor- 
ney or  solicitor,  for  the  residue  of  the  term  for  which  he  was  originally 
bound,  in  consequence  of  ihe  death  of  his  I'oniKM"  master,  or  of  ihe 
contract  helween  them  being  vacated  by  consent,  or  by  rule  of  court, 
or  in  any  other  event  ;  and  (or  any  counterpart  or  duplicate  thereof. 

An  articled  clerk,  having  served  part  of  his  clerkship  with  an  at- 
torney who  died  before  the  expiration  of  his  term,  is  it  seems  at 
liberty,  even  after  an  interval  of  nix  years,  to  serve  the  remainder 
of  his  clerkship  with  another  attorney,  with  a  view  to  his  admit- 
tance'': And  the  court  of  King's  Bench  granted  a  rule  to  discharge 
an  articled  clerk,  where  the  attorney  to  whom  he  was  bound  had  be- 
come bankrupt,  and  absconded  ;  and  directed  the  rule  to  be  served 
at  the  last  place  of  abode  of  the  attorney,  and  on  the  clerk  to  the 
commission  of  bankruptcy,  and  also  to  be  stuck  up  in  the  King's 
Bench  office^  This  court  has  also  a  summary  jurisdiction  over 
matters  in  dilTerence  between  attornies  and  their  clerks  :  and  therefore, 
where  a  clerk  had  misconducted  himself,  and  left  the  service  of  the 
attorney  to  whom  he  was  articled,  at  the  end  of  a  year  and  an  half, 
and  the  latter  refused  to  take  him  back  in  consequence  of  his  pre- 
vious misconduct,  the  court  referred  it  to  the  master,  who  decided 
that  a  portion  of  the  premium  should  be  returned  ;  and  this  decision 
was  confirmed  by  the  court,  though  the  point  in  question  had  been 
decided  otherwise  in  a  suit  in  the  Exchequer''.  But  the  court  refused 
to  compel  an  attorney  to  execute  an  assignment  of  articles  of  clerk- 
ship, where  the  clerk  had  been  guilty  of  criminal  conversation  with 
the  attorney's  wife,  even  though  the  attorney  had  promised  to  assign 
him  over*". 

It  is  a  rule,  that  "  no  person  who  shall  enter  into  articles  with  an 
"  attorney  or  attornies,  shall  be  at  liberty  to  serve  the  agent  or  agents 
"  of  such  attorney  or  attornies,  under  such  articles,  for  a  longer  time 
"  than  one  year  of  his  clerkship  ;  and  any  such  service  to  an  agent 
"  or  agents,  beyond  that  time,  shall  not  be  deemed  good  serviced" 
But,  by  the  statute  1  &  2  Geo.  IV.  c.  48.  §  2.,  "  if  any  person, 
"  bound  by  contract  in  writing  to  serve  as  a  clerk  for  the  space  of  five 

»  55  Geo.  III.  c.  184.  Sc/ied.  Part  I.  And,  62.  S.  C. 

for  the   former  duty,  see   the  statutes   44  "^  3  Barn.  &  Aid.  257.  1  Chit.  Rep.  694. 

Geo.  III.  c.  98.  Sc/ted.  A.  48  Geo.  III.  c.  149.  S.  C. 

Scked.  Part  I.  e  Ex  parte  Driggs,  M.  22  Geo.  HI.  K.  B. 

'  ''  1  Dow'l.  &  Ryl.  14.  f  R.  T.  31    Geo.   III.  K.  B.    4   Durnf.    & 

'  1  Chit.  Kep,  558.  in  ?iotis.   2  Chit.  Rep.  East,  379. 
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"  years,  in  manner  mentioned  in  the  therein  recited  acts,  shall  ac- 
"  tually  and  bund  Jide  be  and  continue  as  pupil  to  any  praclisins^ 
"  barrister,  or  to  any  person  bond  fide  practisinf:^  as  a  certificated 
"  special  pleader,  in  England  or  Ireland,  for  any  part  or  parts  of 
"  the  said  term  of  five  years,  not  exceeding  one  year,  it  shall  be  law- 
"  ful  for  the  judge,  or  other  sufficient  authority,  to  whom  such  per- 
"  son  shall  apply  to  be  admitted  as  attorney  or  solicitor,  or  upon 
"  affidavit  or  affirmation  of  such  clerk,  and  of  such  barrister  or  spe- 
"  cial  pleader,  to  be  duly  made  and  filed,  and  upon  being  satisfied 
"  that  such  person,  so  aj)plying  for  admission,  had  actually  and  really 
"  been  and  continued  with,  and  had  been  employed  as  pupil  by  such 
"  practising  barrister  or  special  pleader  as  aforesaid,  (but  not  other- 
"  wise,)  to  admit  such  person  as  attorney  or  solicitor,  in  like  manner 
"  as  is  now  done  in  cases  where  the  clerk  has  served  part  of  the  term 
"  of  his  clerkship,  with  the  agent  of  the  person  to  whom  he  has  been 
«  bound." 

And,  to  the  intent  that  better  information  maybe  obtained,  touching 
the  fitness  and  qualifications  of  persons  applying  to  be  admitted  at- 
tornies,  it  is  ordered,  by  some  late  rules  of  court^,  that  "  every  person 
*'  vvlio  shall  intend  to  aj)ply  for  admission  as  an  attorney  in  the  King's 
*'  Bench,  and  who  shall  not  have  been  admitted  an  attorney  or  solici- 
"  tor  of  any  other  court,  shall,  for  the  space  of  one  full  term  previous 
"  to  the  term  in  which  he  shall  apply  to  be  admitted,  cause  his  name 
"  and  place  of  abode,  and  also  the  name  or  names,  and  place  or  places 
"  of  abode  of  the  attorney  or  attornies  to  whom  he  shall  have  been 
"  articled,  written  in  legible  characters,  to  be  affixed  on  the  outside 
"  of  the  court  of  King's  Bench,  in  such  place  as  public  notices  are 
"  usually  affixed  on,  and  in  the  King's  Bench  office  ;  and  also  enterr 
"  or  cause  (o  be  entered,  in  a  book  to  be  kept  for  that  purpose,  at 
"  each  of  the  judge's  chambers  of  this  court,  his  name  and  place  of 
"  abode,  and  also  the  name  and  place  of  abode  of  the  attorney  or  at- 
"  tornios  to  whom  he  shall  have  been  articled."  And  there  is  a 
similar  rule  in  the  Common  Pleas'",  directing  the  notice  io  be  affixed 
on  the  outside  of  the  court,  in  such  j)lace  as  public  notices  are  usually 
affixed  on,  and  to  be  left  at  each  of  the  judge's  chambers  of  that 
court,  and  there  fixed  up  in  some  conspicuous  j)lace ;  and  that  such 
notice  shall  likewise  be  fixed  up,  for  the  like  time,  in  the  Common 
Pleas  office.     This  notice  must  be  put  up  for  the  term  immediately 

»  R.  T.  31   Geo.   III.   K.  B.   4  Durnf.  &  §  4,  5. 
East,  379.  U.  T.  33  Geo.  III.  K.  B.  5  Duruf.  b  r.  t.  31  Geo.  III.  C.  P.  and  see  R.  M. 

&  East,  368.  And  for  the  form  of  the  notice,  2  Geo.  II.  reg^.  2.  C  P.  Append.  Chap.   111. 

and  aflllavit  thereof,  sec  Append,  Chap.  111.  §  4.  2  Marsh.  48.  (nj. 
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J)i*eCe(]ing  that  in  which  the  application  is  made  for  adinissiou".  And, 
in  the  Kini^'s  Rcnch,  where  an  attorney's  clerk  has  served  \yavt  of  his 
time  with  one  attorney,  and  part  with  another  to  whom  the  articles 
Were  assigned,  the  name  of  the  assif^nce  must  be  inserted  in  the  no- 
tice of  intention  to  apply  for  admission''. 

Before  a  clerk  can  be  admitted  an  attorney  or  solicitor,  he   is  re- 
quired to  cause  an  (iffidavif,  of  himself  or  the  attorney  or  solicitor  to 
wliom  he  was  bound,  to  be  duly  made  and  filed  with  the  proper  ofiicer 
appointed  for  that  purpose,    (being,  in  the   King's  Bench,  the  chief 
clerk    or   his   deputy,  and,  in  the  Common    Pleas,  the  clerk  of  the 
warrants,)  that  he  hath  actually  and  really  served,  and  been  employed 
by    such   practising  attorney  or    attornies,  solicitor  or  solicitors,  to 
whom    he  was  bound   as  aforesaid,  or  his  or  their  agent  or  agents, 
during  the  said  whole  term  of  five  years,  according  to  the  true  intent 
and  meaning  of  the  statute  22  Geo.  II.  c.  46,  §  10^     And,  in  the 
Common  Pleas,  it   is  a  rule,  that  "  every  person  who   shall   be  ad- 
mitted an  attorney  of  that  court,  not  being  already  an  attorney  of  the 
King's   Bench,  or  a  solicitor  in    Chancery,  or  in   the  court  of  Ex- 
chequer, shall,  before  he  is  sworn,  file  with  the  secondary,  his  articles 
of  clerkshij),  together  with  the  affidavit  of  the  due  execution  thereof, 
and   also  the  affidavit   of  the  due  service  under  such  articles,  and  of 
the  notice  having  been  given  pursuant  to  the   rule  of   Trin.   31  Geo. 
Ill'',''     An    affidavit  is  also  required  to  be  made  by  the  person  to 
be  admitted,  of  the  payment  of  the  duty  imposed  on  the  articles  or 
contract  of  service  ;  in  which  he  shall  insert  the  sum  j)aid  in  respect 
thereof,  and  shall  specify  the  name  and  place  of  abode  of  the  person 
or  persons  with  whom  such  contract  of  service  was  entered  into,  the 
time  of  the  execution  thereof,  and  the  time  of  enrolling  or  registering 
the'  same,  and,  in  case  such  person  shall   have  been  previously  ad- 
mitted a  solicitor  or  attorney  in  some  other  court,  shall  also  specify  in 
such  affidavit,  the  court  in  wliich  he  has  been  so  admitted,  and  the 
time   of   his  admission    therein'' ;    and    shall   cause   the  same  to    be 
duly  filed  in  the  court  in   which  he  proposes  to    be  so    admitted  a 
solicitor  or  attorney,  with  the  proper  officer  appointed   for  receiving 
and  filing  such  affidavits  ;  and  every  such  affidavit  shall  be  produced, 
and  openly  read  in  the  court  in  which  such  person  shall  be  admitted 
a  solicitor   or  attorney,   before   he   shall  be    enrolled  or   registered 
therein^ 

•  6  Taunt.  335.  2  Marsh.  43.  S.  C.  90.  Append.  Chap.  III.  §  6. 
'' 1  Chit.  Rep.  556.  «  Append.  Chap.  III.  7. 
♦Append.  Chap.  in.  §  5.  K.  B.  f34Geo.  111.  c.  U.  §3. 

*  R.T.  37  Geo.  III.  C.  P.  1  Bos.   &  Pul. 
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The  oath  (or  affirmation,  if  by  a  Quak>er,)  required  to  be  taken  by 
an  attorney  before  admittance,  is  that  he  will  truly  and  honestly  de- 
mean himself,  in  the  practice  of  an  attorney,  according  to   the  best 
of   his    knowledge  and  ability':    besides    which,  he  is  to   take  the 
oaths  of  allegiance  and  supremacy,  and  to  subscribe  the  declaration 
against  popery''  ;  or,  if  a  Roman  Catholic,  the  declaration  and  oath 
prescribed  by  the  statute  31  Geo.  III.   c.  32=.     But  the  judges  of  the 
court,  or  one  or  more  of  them,  before  they  admit    any  person  to  take 
the  said   oath   or  affirmation,  are   to  examine  and  inquire,   by  such 
ways  and  means  as  they  shall  think  proj)er,  touching    his  fitness  and 
capacity    to   act  as    an    attorney,  and  if  such   judge   or  judges   re- 
spectively shall  be   thereby  satisfied,  that  such  person  is  duly  quali- 
fied to   be  admitted    to    act    as   an    attorney,  then,  and    not   other- 
wise, the   said  jiulge  or  judges  are   to  administer  in  open  court   to 
such  person,  the   said  oath    or  affirmation  ;    and   after  such  oath  or 
affimation,  to  cause  him  to  be  admitted  an  attorney,  and  his  name  to 
be  enro/ZefZ  as  an  attorney  in  such  court,  without  any  fee  or  reward, 
other  than  one  shilling    for   administering    the   oath  or  affirmation  ; 
which  admission   shall   be   written  on    parchment,    in    the   English 
tongue,   in  a   common  legible   hand,  and   signed  by  such  judge   or 
judges   respectively,  whereon  the   lawful  stamps   shall    be  first  im- 
pressed, and  shall  be  delivered  to  the  person  so  admitted''.    The  stamp 
duty  on  admission,  by  the  last  general  stamp  act*,  amounts  to  twenty 
Jive  pounds,  unless  the  person  has  been  before  admitted  an  attorney, 
in  one  of  the  courts  mentioned  in  the  statute  2    Geo.  II.  c.  23.   §   5^ 
Andthe  chief  clerk  or  his  deputy  in  the  King's  Bench,  and  clerk   of 
the  warrants  or  his  deputy  in  the  Common  Pleas,  are  required,   with- 
out fee  or  reward,  to  enroll   the   name  of  every   person    who  shall 
be  admitted  an  attorney  therein,  and  the  time  when  admitted,  in  an 
alphabetical  order,  in  rolls  or  books  to  be  provided  and  kept  for  that 
purpose  in  their  respective  offices  ;  to  which  rolls  or  books  all  persons 

»'2Geo.   II.   c.  23.  §  13.   12  Geo.    II.    c.  Append.   Chap.  III.  §9.     And,    forthedis- 

13.  §  8.  Append.    Chap.  III.  §  8.     And  for  abilities  of  Rumtn  Cal/wlics,  and  the  statiucs 

the  form   of  the  oath   anciently  taken,  on  which  have  bien  passed  for  their  relief,  &o. 

the  admission  of  attornies   in  the  Common  see  a  very  learned  and  elaborate   note  by 

Pleas,  see  R.  M.  1654.  §  26.  C.  P.  Mr.Bul/er,  in  Co.  Lit.  391.  faj. 

b  7  &  8  W.    HI.   c.  24.   13  W.  Ilf.  c.  6.  d  2  Geo.  II.  c.  23.  §  6. 

§  3.     These    oaths    maybe  taken,  andthe  >•  55  Geo.   III.  c.  184.  Sehed.   Part  I.  And 

declaration  suhscribctl,  in  the  King's  Bench,  for  the  former  duty,  see  the  statutes  44  Geo. 

before  a  single  judge,  in  the  bail   court,  by  III.  c.  98.   Schecl.   A.   48   Geo.   III.  c.   149. 

Stat.  1  Geo.  IV.  c.  55.  §  4.  Sched.  Part  J. 

<=  For  the  form  of  a  rule  of  court,    for  the  ''^"'^  ^^' 

admission  of  an  attorney  on  this  statute,  see 
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ftiay  have  free  excess,  without  fee  or  reward".  Anciently  it  appears 
there  were  rolls  kept  of  the  altornles,  in  the  Kind's  Bench  ;  but 
after  the  stamp  acts,  tiiat  method  was  disused,  and  books  kept  in 
lieu  of  them''.  These  books  were  considered  in  one  case'',  merely  as 
minutes  to  make  up  the  record,  and  a  warrant  to  the  oilicer  for  that 
purpose  :  But  from  the  evidence  i^iven  in  a  subsequent  case",  it  ap- 
pears that  when  an  attorney  is  admitted,  and  takes  the  oaths,  he  sub- 
scribes a  roll,  which  is  the  original  roll  of  attornies  ;  from  whence  the 
names  are  copied  into  the  above  books.  The  record  of  admission  is 
of  so  \i\rrU  an  authority,  that  if  an  exemplification  of  it  be  annexed  to 
a  plea  of  priviley^e,  the  plaintilF  must  rei)ly  mil  tiel  record,  and  can- 
not otherwise  try  the  fact  of  the  defendant's  being  an  attorney**. 

The  habitations,  however,  of  many  attornies  practising  in  the 
court  of  King's  Bench,  resident  in  and  near  the  cities  of  London 
and  IVestniinster,  being  often  very  difficult  to  be  found,  whereby 
it  was  impracticable  duly  to  serve  them  with  notices,  summonses, 
orders  and  rules,  to  the  great  delay  of  the  proceedings,  a  rule 
was  made  in  this  court'',  that  the  master  should  forthwith  cause  to  be 
prepared  a  proper  alphabetical  book,  for  the  purposes  after  mentioned ; 
and  that  the  same  should  be  publicly  kept  at  the  master's  office  in  the 
King's  Bench  walks,  to  be  there  inspected  by  any  attorney  or  his 
clerk,  without  fee  or  reward  ;  and  that  every  attorney  practising  in 
this  court,  and  residing  in  Londomnd  JVestminster,  or  within  ten 
miles  of  the  same,  should  before  the  first  day  of  the  then  next  term, 
enter  in  such  book,  in  alphabetical  order,  his  name  and  place  of 
abode,  or  some  other  proper  place,  within  the  cities  of  London  and 
IVestminsfer,  where  he  might  be  served  with  such  notices,  sum- 
monses, orders  and  rules  ;  and  it  is  thereby  recpiired,  that  "  every 
"  attorney  afterwards  to  be  admitted,  and  practising  and  residing  as 
"  aforesaid,  shall,  upon  his  admission,  make  the  like  entry;  and 
"  that  as  often  as  any  such  attorney  shall  change  his  place  of  abode, 
"  or  the  place  where  he  may  be  so  served  with  notices,  summonses, 
"  orders  and  rules,  he  shall  make  the  like  entry  thereof,  in  the  said 
"  book  ;  and  that  all  notices,  summonses,  orders  and  rules,  which  do 
"  not  re(piire  a  personal  service,  shall  be  deemed  sufficiciUly  served 
"  on  such  attorney,  if  a  copy  thereof  shall  be  left  at  the  place  lastly 
"  entered  in  such  book,  with  any  person  resident  at  or  belonging  to 
"  such  place  j  and  if  any  such  attorney  shall  neglect   to  make  such 

•  2  Geo.  II.  c.  23.  §  13.  545.  6  Mod.  305.  2  Ld.  Raym.   1172.  1  Str. 

•»  1  Str.  76,  7.  7G.  532. 

«  2  Esp.  Rep.  526.  •  R.  H.  3  Geo.  III.  K.  B. 

d  1  Ld.  Raym.  336.  7  Mod.  lOG.  2  Salk. 
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"  entry,  that  tlicu  the  fixing  up  of  any  notico,  or  the  copy  of  anj 
"  summons,  order  or  rule,  i'or  such  attorney,  hi  Ihe  said  master's 
*'  office,  shall  be  deemed  a  sunicient  service,  unless  the  matter  be 
"  such  as  shall  require  a  personal  service."  In  conformity  to  this 
rule,  it  is  usual  for  practitioners,  who  live  remotefrom  the  inns  of  court 
or  cliancery,  to  add  to  the  place  of  their  abode,  the  name  and  i)lace  of 
abode  of  some  other  person,  where  and  with  whom  notices,  sum- 
jnonses,  orders,  rules  and  other  proceedings  that  do  not  recjuire  per- 
sonal service,  may  be  left  for  them,  near  to  such  inns^:  But  when 
the  mune  and  place  of  abode  of  the  attorney  are  entered,  then  service 
at  that  place  is  the  proper  service''. 

An  attorney,  sworn  admitted  and  enrolled  in  any  of  the  courts  of 
lam  mentioned  in  the  statute  2  Geo.  II.  c.  23'.  maybe  sworn  admitted 
and  enrolled  a  solicitor,  in  all  or  any  of  the  courts  of  equity  thereia 
mentioned',  without  any  fee  for  the  oath,  or  stamp  on  the  parchment 
whereon  such  admission  shall  be  written'' :  And  an  attorney  in  any  of 
his  iiK)jesty's  courts  of  record  at  Westminster,  is  capable  of  being 
admitted  to  practise  as  an  attorney  in  any  inferior  court  of  record, 
})rovided  he  be  in  all  other  respects  capable  and  qualified  to  be  ad- 
mitted an  attorney,  according  to  the  usage  and  custom  of  such  infe- 
rior courts  So  a  solicitor  in  any  of  his  majesty's  courts  of  equity  at 
IJestminster,  may  be  sworn  admitted  and  enrolled  an  attorney  of 
his  majesty's  court  of  King's  Bench  or  Common  Pleas  at  IVestmin- 
stcr".  And  a  solicitor  in  any  of  the  courts  of  equity  mentioned  in  the 
statute  2  Geo.  II,  c.  23.  may  be  sworn  admitted  and  enrolled  a  soli- 
citor in  all  or  any  of  the  said  other  courts  of  equity,  or  in  any  iiife- 
rior  court  of  equity''.  But  a  solicitor  on  the  equity  side  of  the  court 
of  Exchequer,  is  not  entitled,  as  such,  to  practise  in  the  court  of 
Chancery  ;  nor,  if  he  do,  can  he  maintain  an  action  for  the  amount  of 
his  bill' :  And  it  seeins,  that  a  solicitor  of  the  latter  court  cannot,  by 
consent  in  writing,  authorize  a  solicitor  of  the  court  of  Exchequer  to 
practise  there  in  his  name'^. 

It  is  also  declared  to  be  lawful,  for  any  person  who  shall  be  sworn 
admitted  and  enrolled  to  be  an  attorney,  in  any  of  his  majesty's  courts 
of  record  at  Westminster,  &c.  by  and  with  the  consent  and  permis- 
sion of  any  attorney,  in  any  of  the  said  other  courts  of  record,  &e. 
such  consent  being  in  writing,  signed  by  such  attorney,  and  in  the 

a  Imp.  K.  B.  66.  s  23  Geo.  II.  c.  26.  §  15. 

»>  Lofi't,  3j7.  1.  2  Geo.  II.  c.  23.  §  21. 

"§  I-  '4  Taunt.  452.  but  see  1  H.  Blac.  50. 

§  2.  iemb,  contra. 

^  §  -0.  k  4  Taunt,  452, 

'6  Ceo,  II.  c.  27,  §  2. 
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maine  of  such  attorney,  to  sue  out  any  writ  or  j)rocess,  or  to  coinnicncc, 
carry  on,  prosecute  or  defend  any  action  or  actions,  or  any  other  \n'o- 
ccc(lin£:s  in  such  court,  notwithstanding^  such  j)erson  is  not  sworn  or 
achnitted  to  be  an  attorney  of  such  court'.  And  where  ari  attorney 
acts  in  the  name  of  another,  a  demand  of  costs  by  the  acting  attorney 
is  good'".  But,  "  if  any  persor),  who  sliall  be  a  sworn  attorney  of  any 
"  of  the  courts  of  law  aforesaid,  shall  knowingly  and  willingly  pcr- 
"  mit  or  sulFer  any  other  person  or  persons  to  sue  out  any  writ  or 
"  process,  or  to  commence,  prosecute,  follow,  or  defend  any  action 
"  or  actions,  or  other  proceedings,  in  his  name,  not  being  a  sworn  at- 
"  torney  of  one  of  the  said  other  courts  of  law,  or  a  sworn  solicitor 
*'  of  the  court  of  Chancery,  or  other  court  of  equity,  and  shall  be 
"  thereof  lawfully  convicted,  every  person  so  convicted  shall,  from 
"  the  time  of  such  conviction,  be  disabled  and  made  incapable  to  act 
"  as  an  attorney  i:i  any  of  the  courts  of  law  aforesaid  ;  and  the  ad- 
"  mittance  of  such  person  to  be  an  attorney  of  any  of  the  said  courts 
"  of  law,  shall  from  t!\encelbrth  cease  and  be  void^."  And,  by  a  sub- 
secpjent  act'',  "  if  any  sworn  attorney  or  solicitor  shall  act  as  agent 
'•  i'or  any  person  or  j)ersons  not  duly  qualified  to  act  as  an  attorney 
"  or  solicitor,  or  permit  or  suffer  his  name  to  be  any  ways  made  use 
"  of,  upon  the  account  or  for  the  profit  of  any  unqualified  person  or 
"  ])ersons,  or  send  any  process  to  suc'.i  un(pialiried  person  or 
"  persons,  thereby  to  enable  him  or  them  to  ap})ear,  act,  or  practise 
"  in  any  respect  as  an  attorney  or  solicitor,  knowing  him  not  to  be 
"  duly  qualified  as  al'oresaid,  and  complaint  shall  be  made  thereof  in 
''  a  suuHuary  way,  to  the  court  from  whence  any  such  process  did 
"  issue,  and  proof  made  thereof  upon  oath,  to  the  satisfaction  of  the 
"  court,  that  such  sworn  attorney  or  solicitor  hath  ofiended  therein  as 
*'  aforesaid,  then  every  such  attorney  or  solicitor  so  olFending  shall 
*'  he  struck  off  the  roll,  and  for  ever  after  disabled  from  i)ractising  as 
*'  an  attorney  or  solicitor  ;  and  in  that  case,  and  upon  such  com- 
"  plaint  and  proof  made  as  aforesaid,  it  shall  and  may  be  lawful  to 
"  and  for  the  said  court  to  commit  such  unqualified  person,  so  act- 
"  ing  and  practising  as  aforesaid,  to  the  j)rison  of  the  said  court,  for 
"  any  time  not  exceeding  one  year."  Where  an  attorney's  name  was 
set  to  process,  without  his  authority,  the  court  ordered  the  proceed- 
ings to  be  set  aside,  and  grauted  an  attachment  against  the  plaintiff's 

a  2  Geo.  II.  c.  23.  §10.  their  practice   for   misdemeanors  arc  not, 

••  Say.  Rep.  93,  afiercertiOcate,    to  be  admitted  to  practise 

^  2  Geo.  II.  c.  23.  §  17.  in  another  court,  it  being  contrary  to  tlie 

«*  22  Geo.  II.  c.  46.  §  1 1.  and  sec  5  Barn.  intent  of  the   law  :    Aud  see   K.    iVI.  (i  &,  7 

&  Aid.  S'iH-.  Sec  also  the  siatiitc  3  Jtic.  I.  c.  Eiiz.  §  4.  .13    Eliz.   §  8.    15.  'J',    'it  I'.liz.  § 

7.  §  'J.  an.l  U.  M.  1034.  §  1.  K.  IJ.  by  wbicli  6.  H.  M.  1634.  §  1.  K.  II.  14  Sc  13  Cur.  II, 

ride,  allornits  dismissed  by  one  court  frcim  >cg,  2.  C.  P. 
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altorncv".  So,  where  process  in  the  Common  Pleas  appeared  to  have 
been  sued  out  in  the  name  of  A.  by  B.,  neither  of  whom  were  attor- 
nies  of  this  court,  and  B.  had  no  authority  from  any  other  attorney  to 
act  in  his  name,  the  court  set  aside  tlie  proceedings,  and  ordered  A. 
and  B.  to  pay  the  costs'\  And  where  judi^nnent  was  entered  up  by 
an  attorney's  cUnk,  in  the  name,  but  without  the  knowledge  or 
consent  of  a  regular  attorney,  it  was  ordered  to  be  set  aside<=. 

It   will   next  be  proper  to  consider  the  certificates  of  aftornies, 
which  were  first  rerpiired  by  the  statute  25  Geo.  III.  c.  80.     And,  by 
a  subsequent  statute'^,  "  every  person  admitted,  sworn  and  enrolled  a 
"  solicitor  or  attorney,  &c.  in   any  of  bis  majesty's  court  at  West^ 
"  minster,   &c.    or  in   any  other  court   in  England,  holding  pleas 
"  where  the  debt  or  damage  shall  amount  to  forty  shillings  or  more, 
*'  shall  annually,  between  the  first  day  of  November  and  the  end  of 
"  3lichaelmais   term  then   next  following,  during  such   time  as  be 
"  shall   continue  so   to  practise  in    any  of  the  said  courts,  or  before 
"  such  person  shall  commence,  carry  on  or  defend  any  action  or  suit, 
"  or  any  proceedings  whatsoever,  in  any  of  the  said  courts,  deliver  in 
"  to  the  commissioners  of  the  stamp    duties,  or   to  their  officer  ap- 
"  pointed  for  that  purpose,  at  the  bead  office  of  stamps  in  iFiic/(//e&(?a:, 
"  a  paper  or  note  in  writing,  containing  the  name  and  usual  place  of 
"  residence  of  such  person  ;  and  thereupon,  and  upon  payment  of  the 
*'  duties,  according  to  the  place  of  bis  residence,   every  such  person 
"  shall  be  entitled  to  a  certificate,  duly  stamped,  to  denote  the  pay- 
"  ment  of  the  said  duties;  which   certificate  the  said    commissioners 
"  shall  cause  to  be  immediately  issued,  under  the  hand  and  name  of 
"  the  proper  officer,  in  such  form  as  they  shall  devise." 

The  period  fixed  for  attoinies,  &c.  to  take  out  their  annual  certifi- 
cates, and  pay  the  stamp  duty  thereon,  was  altered  by  the  statute 
54  Geo.  III.  c.  144.  §.  13,  14.  by  which  it  is  enacted,  that  "  all  at- 
"  tornies,  &.c.  who  by  the  laws  in  force  would  be  bound  to  take  out 
"  stamped  certificates,  and  pay  the  duty  thereon,  at  the  head  office  of 
"  stamps  in  Mi(/rf/ese.r,  annually,  between  the^/-s<  day  o^  November 
"  and  the  end  of  31tchaelmas  term  following,  shall  in  future  take 
"  out  such  certificates,  and  pay  the  duty  thereon,  and  do  all  other 
"  acts  necessary  for  that  purpose,  annually,  between  the  fifteenth 
"  d'dy  oi' November  and  the  sixteenth  day  of  December  in  each 
"  year  ;  and  in  default  thereof,  shall  be  subject  and  liable  to 
"  such  and  the  same  penalties,  forfeitures  and  disqualifications, 
"  as  they  v\ould   have  been,   under  the  laws  then  in  force,    for  not 

.a  J  Bur.  '20:  «  5  Bur.  2660. 

^  4  Moore,  60J.  d  37  Ceo.  III.  c.  90,  §  26.  '28. 
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"  takinj^  out  such  certificates,  within  the  period  first  ahove  inentioiietl  : 
"  And  that  all  certihcatcs,  which  shall  he  taken  out  hetween  the  ^y- 
"  teenth  day  of  November  and  the  sixteenth  day  oi'  December  in  any 
"  year,  hy  attornics,  &c.  therehy  required  to  take  out  the  same 
*'  within  that  period,  shall  he  dated  on  the  nixteent/i  day  of  Nuvem- 
"  ber ;  and  all  certificates  which  shall  be  taken  out  hy  any  such 
"  persons  at  any  other  time,  shall  he  dated  on  the  day  on  which  the 
"  same  shall  be  granted  ;  and  all  such  certificates  respectively  shall 
"  have  effect  and  continue  in  force  from  the  day  of  the  date 
*'  thereof,  until  the  fifteenth  day  of  November  following,  both  in- 
**  elusive,  and  no  longer."  But  an  attorney  may  sue  hy  attach- 
ment of  privilege,  though  his  certificate  has  expired,  and  not  been 
renewed,  if  the  writ  be  sued  out  within  a  year  from  the  expiration  of 
his  certificate^ 

The  duties  now  payable  for  certificates,  under  the  last  general 
stamj)  act**,  arc  twelre  pounds  yearly,  hy  every  person  admitted  as  an 
attorney  or  solicitor,  in  any  of  his  majesty's  courts  at  fVestminster, 
tkc.  if  he  shall  reside  in  the  city  of  London  or  Westminster,  or 
within  the  limits  of  the  two -penny  post  in  England,  or  within  the 
city  or  shire  of  Edinburgh,  and  shall  have  been  admitted,  or  in  pos- 
session of  his  office,  for  the  space  of  three  years  or  upwards  ;  or  if  he 
shall  not  have  been  admitted  or  in  possession  so  long,  six  jjounds  : 
anil  if  he  shall  reside  elsewhere,  and  have  been  adniitied  or  in  pos- 
session of  his  office,  for  the  space  of  three  years  or  upwards,  eight 
pounds;  or  if  he  shall  not  have  been  admitted  or  in  possession  so  long, 
four  pounds. 

And,  by  the  37  Geo.  III.  c.  90''.  "every  certificate  so  to  be  oh- 
"  taincd  as  therein  mentioned,  shall  be  entered  in  one  of  the  courts  \i\ 
*'  which  the  person  described  therein  shall  be  admitted  and  enrolled, 
*'  with  the  respective  oflicer  or  officers  of  the  said  courts,  aj)pointed  by 
"  the  25  Geo.  111.  c.  80.  to  grant  certificates  of  enrolment  or  admis- 
"  sion,  within  the  time  therein  before  prescribed,  or  before  such  jjcrsou 
**  shall  be  j)ermitted  to  practise  as  aforesaid  ;  and  the  said  respective 
*'  officers  shall  from  time  to  time,  upon  payment  of  the  fee  of  one 
"  shilling,  enter,  in  alphabetical  order,  the  names  of  the  j)ersons 
"  described  in  such  respective  certificates,  together  with  the  places 
"  of  such  their  residence  as  aforesaid,  and  the  respective  dates  of 
"  such  certificates,  in  books  or  rolls  to  be  prepared  for  that  purpose ; 

•  2  Maule  &  Sel.  605.  b  Maule  &  Sel.  Geo.  IIT.  c.  98.  Sched.  A.  43  Geo.   III.  o. 

281.  U9.  Scked.  P.ul  I. 

•>  53  Geo.  lll.c.  184.  Sched.  Pnrl  I.  An.l,  c  ^  07, 
lor  Ihe  lunncr  duties,  see  the  slalulL-   44 
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"  to  which  hooks  or  rolls,  in  tlie  said  courts  resjiectively,  all  persons 
"  shall  and  may  at  seasonable  times  have  free  access,  without  tVe  or 
*'  reward." 

By  the  same  statute",  "  if  any  person  shall,  in  his  own  name, 
*'  or  in  the  name  of  any  other  person  or  persons,  sue  out  any  writ  or 
*'  process,  or  commence,  prosecute,  carry  on  or  defend  any  action  or 
"  suit,  or  any  proceedings,  in  any  of  the  courts  aforesaid,  for  or  in 
"  expectation  of  any  gain  fee  or  reward,  or  shall  do  any  act  in  any  of 
"  the  said  courts,  as  an  attorney  of  such  court,  without  obtaining  a 
"  certificate  in  the  manner  before  directed,  or  without  entering  the 
"  same  in  one  of  the  courts  aforesaid,  wherein  such  ])erson  shall  be 
"  admitted  or  enrolled  as  an  attorney,  &.c. ;  or  shall  deliver  in  to  any 
"  person,  at  the  said  head  office,  any  account,  containing  a  place  of 
*'  residence,  as  the  place  of  his  residence,  contrary  to  the  directions 
"  of  the  said  act  of  the  25th  year  of  the  reign  of  his  late  majesty, 
*'  with  intent  to  evade  the  j)ayment  of  the  higher  duties,  every  such 
"  person  shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of 
<='  fiftij  pounds ;  and  shall  be  made  incapable  to  maintain  or  prosecute 
"  any  action  or  suit,  in  any  court  of  law  or  equity,  for  the  recovering 
"  of  his  fees,  &c." 

Also,  by  the  statute  44  Geo.  III.  c.  98,  §  14.  "  every  person  who 
^*  shall,  for  or  in  expectation  of  any  fee  gain  or  reward,  directly  or  in- 
"  directly,  draw  or  prepare  any  conveyance  of,  or  deed  relating  to, 
"  any  real  or  personal  estate,  or  any  proceedings  in  law  or  equity, 
"  other  than  and  except  Serjeants  at  law,  barristers,  solicitors,  attor- 
"  nies,  notaries,  proctors,  agents  or  procurators,  having  obtained 
"  regular  certificates,  and  sj)ecial  pleaders,  draftsmen  in  equity,  and 
*'  conveyancers,  being  members  of  one  of  the  four  inns  of  court,  and 
"  bavins  taken  out  the  certificates  mentioned  in  the  schedule  to  that 
"  act  annexed,  and  other  than  and  except  persons  solely  employed  to 
*'  engross  any  deed,  instrument,  or  other  proceedings,  not  drawn  or 
"  prepared  by  themselves,  and  for  their  own  account  respectively, 
'*  and  other  than  and  except  public  oflicers,  drawing  or  preparing 
*'  oflicial  instruments,  applicable  to  their  respective  oflices,  and  in  the 
*'  course  of  their  duty,  shall  forfeit  and  pay  for  every  such  oifence,  the 
*' sum  of  ^^/j/ pounds  :  Provided  always,  that  nothing  therein  con- 
"  tained  shall  extend,  or  be  construed  to  extend,  to  prevent  any  per- 
*<  son  or  persons  drawing  or  preparing  any  will  or  other  testamentary 
"  papers,  or  any  agreement  not  under  seal,  or  any  letter  of  attorney." 
The  certificates  required  by  the  above  statute  are  subject,  by  the  last 
general  stamp  act'',   to   the  duty  of  12/.    if  the  party   reside  in  the 

"  §  3(',  ^  35  G:y.  III.  c.  U-i.  Scha'.  Part  I. 
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eity  of  London  or  IVcstminffter,  or  within  the  limits  of  the  two-pcmiy 
post  in  England,  or  8/.  if  he  shall  reside  elsewhere  :  But,  under  the 
latter  act,  they  are  only  required  to  he  taken  out  by  persons  bein^; 
ineuibers  of  th(;  four  iinis  of  court,  &c'.  Ami  it  is  no  ground  of 
objection  to  bail'',  nor  for  cancellin<;  a  bail  bond*^,  or  setting  aside 
proceedings,  that  the  attorney  by  whom  the  bail  was  put  in,  or  who 
sued  out  the  writ,  had  neglected  to  take  out  his  certificate. 

An  attorney  is  liable  to  j)enalties,  for  not  obtaining  or  entering 
his  certificate,  according  to  the  provisions  of  the  37  (Jeo. 
HI.  c.  90.  §  26.  though  no  power  to  sue  is  expressly  given 
by  that  statute;  for  the  25  Geo.  III.  c.  80.  which  gives  that 
power,  and  the  37  Geo.  III.  c.  90.  are  in  pari  materia'^.  And  if 
an  attorney  be  in  partnership  with  another,  and  they  carry 
on  their  business  together,  and  their  joint  names  are  put  on 
their  j)apers  in  causes  in  their  oflice,  either  of  them  is  liable  to  the 
penalties  of  the  last-mentioned  act,  for  practising  as  an  attorney, 
without  entering  his  certificate  ;  though  it  do  not  aj)pear  that  one  of 
them  had  any  juofit  or  advantage  from  the  suit  for  which  the  qui  tarn 
action  is  brought".  The  consequence  is,  and  it  has  been  accordingly 
determined,  that  two  attornies  or  proctors  cannot  be  sued  together, 
as  for  one  olTence,  in  j)ractising  without  having  obtained  and  entered 
their  certificated  It  has  likewise  been  determined,  that  the  Ci-rtificate 
act  does  not  extend  to  the  county  court,  though  an  attortiey  prose- 
cute a  suit  there,  by  virtue  of  a  writ  oi'  justifies,  for  more  than  40#.k 
But,  by  the  statute  44  Geo.  III.  c.  98.  §  10.  the  i)enalties  incurred  by 
virtue  of  that  or  any  other  act  of  parliament,  relating  to  the  stamp 
duties,  can  only  be  recovered  in  the  name  of  the  attorney  general. 
And  acts  of  indemnity  are  occasionally  j)assed,  to  relieve  attornies 
who  have  neglected  to  take  out  their  certificates  in  due  time''. 

As  a  further  inducement  for  attornies  to  take  out  their  certificates 
it  is  enacted  by  the  statute  37  Geo.  III.  c.  90'.  that  "  every  person 
"  admitted,  sworn  and  enrolled  in  any  of  the  courts  therein  inen- 
*'  tioned,  who  shall  neglect  to  obtain  hi.s  certificate  thereof,  in  the 
"  manner  before  directed,  for  the  space  of  one  whole  year,  sliall  from 
*'  thenceforth  be  incapable  of  practising  in  his  own  name,  or  in  the 
"  name  of  any  other  person,  in  any  of  the  said   courts,  by  virtue  of 

•  Holt  Ni.  Pri.  i2S.  f  I  New  Rep.    C.  P.  245.  2    East,  5C9. 

*>  2  Chit.  Rep.  98.  contra. 
«!  Dowl.  &  Ryl.2I5.  g6  Diirnf.  &  East,  663. 

<1  3  Ros.  &  Pul.  386.   1   New  Kcp.  C.  P.  ''  See  the  slatntcs  referred  to,  ante  5S. 

■lis.  S.  P.  2  Easf,  569.  contra.  «  §  3J . 

MEsp.  Rep.  U. 
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"such  admission,  entry  and  enrolment;  and  the  admission,  entry 
"  and  enrolment  of  such  person,  in  any  of  the  said  courts,  shall  from 
"  thenceforth  he  null  and  void.  Provided  always,  that  nothing  therein 
"  before  contained  shall  be  construed  to  prevent  any  of  the  said 
"  courts  from  re-admitting  any  such  person,  on  payment  to  the  com- 
"  raissioners,  of  the  duty  accrued  since  the  expiration  of  the  last  cer- 
*'  tificate  obtained  by  such  jierson,  and  such  further  sum  of  money,  by 
"  way  of  penalty,  as  the  said  court  shall  think  fit  to  order  and  direct." 
On  the  above  statute,  it  has  been  holden,  in  the  Common  Pleas,  that 
where  a  person  is  admitted  an  attorney,  and  omits  to  take  out  his  cer- 
tificate within  the  year,  he  must  be  re- admitted,  before  he  can  practise, 
though  he  should  never  have  practised  on  his  former  admission*'.  And, 
in  the  King's  Bench,  where  an  attorney  has  discontinued  practice, 
after  the  expiration  of  his  certificate,  though  in  consequence  of  pecuniary 
difficulties  and  illness'',  or  of  absence  abroad*",  a  term's  notice  must  be 
stuck  up,  and  entered  at  the  judges'  chambers,  for  the  purpose  of  re- 
admitting him.  in  like  manner  as  upon  an  original  admission"^.  But 
where  an  attorney  continued  to  practise,  after  the  expiration  of  his 
certificate,  through  the  inadvertence  or  misconduct  of  his  agent  or 
clerk,  in  neglecting  to  get  it  renewed,  the  court,  on  an  affidavit  of  the 
circumstances,  will  re-admit  him,  without  giving  a  term's  notice*. 
And  where  the  certificate  of  an  attorney  of  the  Common  Pleas  had 
been,  through  the  mistake  of  his  agent,  filed  in  the  King's  Bench, 
where  he  was  not  admitted,  i'or  four  successive  years,  such  certificate 
was  allowed  to  be  entered  and  filed  in  the  Common  Pleas,  on  notice 
of  the  application  being  given  to  the  Stamp  0[}ice^  In  the  King's 
Bench  however,  where  an  agent  employed  to  take  out  an  attorney's 
annual  certificate,  has  neglected  to  do  so,  and  the  attorney  has  from 
ignorance  of  the  fact  continued  to  practise,  the  court  will  only  allow 
him  to  be  re-admitted,  upon  payment  of  a  fine,  with  the  arrears  of  dutys. 
But  attornies  have  been  re-admitted,  in  that  court,  without  paying  any  fine 
or  arrears,  on  making  it  appear  that  they  had  never  practised*^,  or  that 
ihey  were  prevented  from  practising  by  illness',  or  by  being  reduced  to 
the  situation  of  a  clerk''.  In  the  Common  Pleas,  an  attorney  who  had 
ceased  to  practise  after   the  passing  of  the  25  Geo.  III.  c.  80.  and 

"  6  Taunt.  408.  2  Marsh.  125.  S.  C.  f  4  Moore,  347. 

*'  1  Chit.  Rep.  207.  e  4  Barn.  &  Aid.  90. 

=  Jd.  208.                                           •  h  1  Chit.  Rep.  729. 

^  Ex  purle  Vaughan,  E.  45  Geo.  III.  K.  B.  i  Id.  101.  692. 

Append.  Chap.  III.  §  4.  kg  Barn.  &  Aid.  314.  1   Chit.  Rep.  102. 

e  1  Barn.  &  Aid.  189,  90.   8  Taunt.  129.  fa)   S.  C.   and   see  id,   692.    1    L'.e's  Prac. 

a  Moure,  578.  1  Chit.  Kep.  163.  673.  692.  Diet.  270.  n.  2  Mar^h.  123. 
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Ijefore  the  operation  of  the  37  Geo.  III.  c.  90.  §  31.  had  commenced, 
was  re-admitted,    wiihout   piiying-    any   penally  or  arrears  of  duty". 
And  in  a  late  case'',  the  court,  under  circumstances,  allowed  an  attorney 
to  here-admitted  in  like  manner,  who  had  ceased  to  practise  for  many 
years.     The  rule  for  re-admitlini^  an  attorney  is  a  rule  to  shew  cause  ; 
founded  on  an  alFidavit,  stating  the  payment  of  the  duty  on  the  articles 
of  clerkshij),  the  admission  under  them,  and  up  to  what  time  the  at- 
torney obtained   his  certificate  :     It  must  also  be  sworn,  that  he  has 
since  discontinued  to  practise;  for  otherwise  he  mit^ht  be  criminally 
cuIpable'^:  and,  where  a  considerable  time  has  elapsed,  the  reason  of 
his  ceasing  to  take  out  his  certificate  nmst  be  stated,  and  how  he  has 
been    since    employed,    in    order    to    shew,    that    he    has    not    been 
ein|)loyed  in   any   manner,  that  may  unfit  him  for  the  duties  of  his 
])rofession''.     The  affidavit  then  states,  that  a  term's  notice  has  been 
given,  when   necessary,  of  his   intention  to  apply  to  the  court ;  and 
that  notice  of  his  name  and  place  of  abode,  &c.  has  been  served  on 
the  solicitor  to  the  commissioners  of  stamp  duties*.     An  attorney  may 
l)c  re-admitted  on  the  last  day  of  term,  when  notice  lias  been  stuck  up 
all  the  term^. 


An  attorney,  when  duly  admitted  enrolled  and  certificated,  is  sup- 
posed to  be  always  present  in  court  :  and  on  that  account,  has  many 
jiricileges  belonging  to  him,  in  common  with  the  other  officers  of  the 
court.  Where  an  attorney  of  the  King's  Bench  or  Common  Pleas 
is  plaintiff,  he  is  entitled  to  sue  in  his  own  court,  by  attachment  of 
privilege*  ;  and  may  lay  and  retain  the  venue  in  31idclle.sex^.  Where 
he  is  defendant,  he  must  be  sued  in  his  own  court  by  bill\  even  as 
acceptor  of  a  bill  of  exchange'';  and  cannot  be  arrested  or  holden  to 
special  bail'.  It  is  also  said,  that  an  attorney  is  entitled  to  have  his 
cause  tried  at  bar'".  And  as  an  attorney  is  not  subject  to  the  jurisdic- 
tion of  the  courts  of  conscience,  except  where  he  is  expressly  made 
liable    thereto,    as    in    London,'^     Westminster^,     and    the     Tower 

a  2  Taunt.  398.  >■  '2  Salk.  663.     4  Bur.  '2027.  2  D!;u-.  Rep. 

•<  1  Bing.  91.  1065.  3  Dunif.  &  East,  373. 

«=  1  Chit.  Rep.  207.  316.  G-iO.  '  3  Blac.  Com.  2S9.  3  Taunt.  166. 

«>  2  Smith  R.  155.  5  Moore,  141.  ^  Doug.  312.2  Chit.  Rep.  63. 

•^  For  the  form  of  this  ndidavit,  see  Ap-           '  1  Mod.    10.  Beck  v.  Lejcin,  T.  bC>  Gcj. 

pend.  Chap.  III.   §  10.  and  for  the  rule  of       III.  K.  B. 

court  thereon,  /(/.  §  1] .  m  (5  Mod.  123. 

'  1  Cliit.  Rep.  557.  in  notis.  n  Stat.  39  &,  40  Geo.  Ilf.  c.  CIV.  §  10. 

?  Gilh.  C.  P.  3.  o  '24  Geo.  II.  c.  42.  S  1 .   Doug.  381. 
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HamleW,  lie  may  in  all  other  ci>se.s  sue'',  and  be  sued'',  in  his  own 
court,  lor  debts  under  forty  shiUin<^s.  But  an  attorney  defendant 
has  not  the  jirivilege  of  changing  the  venue  into  Middlesex,  when  it 
is  laid  in  another  county"'.  Wliere  an  attorney  is  arrested  U])on  pro- 
cess issuing  out  of  an  inferior  court,  he  may  sue  out  his  writ  of  pri- 
vilege", which  ought  to  be  allowed  instanterf :  But  if  he  be  arrested 
ujjon  ])rocess  issuing  out  of  a  superior  court,  his  remedy  is  by  moving 
the  court,  to  be  discharged  out  of  custody  on  common  bail ;  or  by 
finding  special  bail,  and  pleading  his  privilege  in  abatement.  If  au 
attorney  or  other  officer  of  the  King's  Bench  be  arrested,  by  process 
issuing  out  of  the  same  court,  he  may  move  to  be  discharged  on 
common  bail".  But  an  attorney  or  officer  of  a  different  court  was 
formerly  obliged  to  find  special  bail,  and  plead  his  privilege  in  abate- 
ment'^. This  distinction  however  seems  to  be  now  abolished  :  and,  in 
a  late  case,  the  court  of  King's  Bench  stayed  the  j)roceedings,  in  au 
action  brought  in  that  court  against  an  attorney  of  the  Common  Pleas, 
who  gave  notice  of  his  privilege,  but  neglected  to  plead  it,  after  the 
plaintitr  had  signed  judgment  for  want  of  a  plea'.  So,  where  an 
attorney  of  the  Common  Pleas  was  arrested,  on  an  attachment  of 
privilege,  at  the  suit  of  an  attorney  of  the  King's  Bench,  the  latter 
court  ordered  the  bail-bond  to  be  delivered  up  to  be  cancelled,  on 
his  entering  a  common  appearance''.  But  where  an  attorney,  having 
been  arrested  in  the  beginning  of  January,  put  in  bail  above,  and 
did  not  apply  to  the  court  for  his  discharge  until  tlic  3d  of  February^ 
the  court  held  the  application  to  be  too  lute'.  A  defendant  who  is  sued 
by  bill,  as  an  attorney  of  the  court  of  King's  Bench,  not  being  such, 
may  set  aside  the  proceedings  as  irregular"". 

In  the  Common  Pleas,  the  attornies  and  officers  of  the  court  ought 
to  be  sued  there  by  bill,  because  they  are  supposed  to  be  always  pre- 
sent in  court ;  but  the  Serjeants  and  their  clerks,  and  the  clerks  of  the 
judges  and  prothonotaries,  are,  it  is  said,  privileged  to  be  sued  in  the 
Conunon  Picas  by  original  writ,  and  not  by  bill".    In  the  Exchequer 

a  19  Ceo.  Ill.c.  68.  §  24.  S  1  Mod.  10.  2  Salk.  544.  1  Wi!s.  293. 

^  Doug.  382.  in  nrlU.     Hitsieij  and  uuolher  ^1  Salk.  344.   2  Str.  864.   2  Ld.  Kaym, 

V.  Jonhiii,  T.   25  Geo.  III.  K.  B.  7  East,  15(17.  S.  C.  1  Wils.  306. 
47.  3  Smith   R.  52.  S.  C.  2  Bred.  &  Biiig.  '  Gn-ywie  v.  Toldervij,  one,  &-c.  H.  54  Geo. 

698.  IIJ.  K.B. 

c  2  Wils.  42.  Doug.  381.  but  see  3  Bur.  i'  Beck  v.  Lezvin,  T.  56  Geo.  III.  K.  B. 

1583.  contra.  1  1  Chit,  Rep.  ISS. 

«•  4  Bur.  2027.  2  Blac,  Rep.  1065.  SparJce  "'  5  Maule  &  Sel.  324. 

V.  S/okes,   one,  &c.   H.  24  Geo.  III.  K.  B.  "1    Ld.  Raym.  399.    3  Salk.  283.  S.  C. 

3  Durnf.  &  East,  573.  2  Str.  1049.  contra.  and  see  Cas.  Pr.  C.  P.   104.  Pr.  Re^j.  380. 

c  Append.  Chap.  III.  §  12.  Barnes  371.  S.  C. 

'  Cas.  Pr.  C.  P.  2.  2  Blae.  Rep.  1087. 
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of  Pleas,  an  attorney,  side  clerk  or  other  officer,  may  sue  by  venire 
faci(ts,  or  capias  of"  privilci^c',  and  must  l)e  sued  by  hill.  A  person 
siiiiii,^  there  by  j)roc4'ss  of  |)ri\  ilci^c,  is  ciititkHJ  lo  have  bis  writ  sealed, 
witliodt  paying  fees'' ;  and  it  is  liolden,  that  an  attorney  of  the  King's 
Hencb  or  Common  Pleas  may  be  held  to  bail,  upon  a  capias  of 
j)iivilege  issuing  out  of  tliis  court*^.  It  also  seems,  that  an  officer  or 
accountant,  suing  uitb  bis  wile,  is  entitled  to  privilege  in  tbe  Ex- 
chequer'':  but  it  is  otherwise,  when  be  is  sued  with  her';  for  a  hill 
cannot  be  bled  against  the  wife,  as  j)resent  in  court.  It  should  also  be 
observed,  that  in  the  Exchequer,  a  member  of  either  university  cannot 
set  up  bis  privilege,  against  that  of  an  officer  or  accountant,  or  against 
any  person  suing  as  a  debtor  ;  this  court  not  being  mentioned  in  tbeir 
charter  of  exemptionf.  Hut  an  attorney,  not  being  one  of  tbe  sworn 
attornies  of  the  court,  is  not  entitled,  as  such,  to  the  privilege  of 
laying  bis  venue  in  31iddlesex^. 

An  attorney  or  officer  is  also,  by  reason  of  the  supposed 
necessity  of  his  attendance  in  court,  exempt  from  all  offices  that  re- 
(piire  personal  service,  as  sheriff^',  conctable',  overseer  of  the  poor^, 
i^c. ;  and  formerly,  he  was  not  liable  to  serve  in  the  militia^ ;  but 
several  acts  of  parliament  that  were  j)assed  in  (he  course  of  the 
late  reign,  ha\ing  allowed  personal  service  in  the  militia  to  be 
commuted  for  a  certain  sum  of  money,  to  bo  laitl  out  in  providing  a 
sn!)stitute,  it  has  been  holden  that  this  exemption  no  longer  exists.'" 

These  privileges  are  allowed,  not  so  nnich  for  tbe  benefit  of  attor- 
nies, as  of  tiieir  clients" ;  and  are  therefore  confined  to  attornies  who 
practise",  or  at  least  liave  practised  within  a  yearf ;  ior  it  is  a  rule, 
that  such  attornies  as  have  not  been  attending  their  employment  in 
the  King's  Bench  for  the  sj)ace  of  a  year,  unless  hindered  by  sickness, 
be  not  allowed  their  privilege  of  ailornies'' :  And  an  attorney,  not  hav- 
ing practised  for  some  time  previous  to  the  issuing  of  the  plaintiff^s 
writ  against  him,  is  not  privileged  from  being  arrested  thereon,  and 

•  9  Price,  16.  Appcnil.  Cliap.  XIV.   §    U,  "2  Wils.   23'2.  4  Bur.  2113.  2  Ulac.  Kep. 

15.  1086.  1  Bos.  &  Pul.4.  2  Lutw.  1667.  contra. 
b  Man.  Exchoq.  142,  3.  P  Ridley  and  Can;  E.  1656.   1  Li  I.  P.  R. 

c  Id.  142.  9  Price,  16,  142.   Chippendale's  Case,  E.   19  Geo.  III.  K. 

">  1  Taunt.  254.  B.  Sand  v.  Heysham,  H.  24  Geo.  III.  K.  B. 

eMan.  Exclieq.  ]45,  6.  Ckrishop  v.  Coullhard,  E.  23  Geo.  III.  K.  B. 
'Hardr.  188.  Man.  Ex.  Pr.  145.  i  R.  M.  1654.  §  1.  K.  B.  &C.P.  2  Maulc 

5  I  Price,  384.  &  Sel.  605.     Formerly,    if  an  attorney  of 

'•  4  Bur.  2109.  the   Common   Pkas  absented   himself  from 

'  Doug.  538.  and  see  1  Esp.  Rep,  359.  tlie  court  for  two  tcims  togetlier,  except  it 

•'2  Blac.  Rep.  1120.     8  Durnf.  &  £ast>  were  by  occasion  of  sickness,  or  other  like 

379.  (n).  and  see  Append.  Chap.  III.  §  13.  urgent  cause,  to  be  allowed  of  by  the  court, 

'  Barnes,  42.  Andr.  355.  2  Str.  1 143.  he  was  liable  to  be  forejudged  the  court,  and 

"•  Gerard's  Case,  2  Blac.  Rep.  1 123.  to  be  no  longer  an  attorney  thereof.     R.  T. 

"2  Wils.  44.  4  Bur.  'IW'.   Doug.  531.  24  Eliz.  §  9.  C.  P. 
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held  to  bail,  on  the  ground  of  having  re-commenced  his  practice,  and 
taken  out  liis  certificate,  before  he  was  actually  arrested*.  But  aiv 
attorney,  we  have  seen'',  may  sue  by  attachment  of  privilege,  though 
his  certificate  has  expired,  and  not  been  renewed,  if  the  writ  be  sued 
out  within  a  year  from  the  expiration  of  his  certificate.  Where  the 
plaintiff  and  defendant  are  attornies  of  c/i^erenf  courts,  the  plaintiff 
is  allowed  his  privilege  of  suing  the  defendant  by  attachmenf"  :  and 
in  this  case  it  is  commonly  said,  that  there  is  no  privilege  against  pri- 
vilege ;  or  in  other  words,  the  privilege  of  the  plaintiff  takes  away 
that  of  the  defendant ;  for  the  attendance  of  the  plaintiff  is  as  neces- 
sary in  his  court,  as  that  of  the  defendant  in  his,  and  therefore  the 
cause  is  legally  attached  in  the  court  where  the  plaintiff  is  an  officer*. 
But  where  the  plaintiff  and  defendant  are  both  attornies  of  the  same 
court,  the  defendant  is  entitled  to  his  privilege  of  being  sued  by  biW  ,■ 
and  if  not  so  sued,  he  may  plead  his  privilege  in  abatement,  or  the 
court  on  motion  will  stay  the  proceedings,  but  without  costs*^.  And 
where  an  action  is  brought  by  an  attorney  of  the  King's  Bench,  against 
an  attorney  of  the  Common  Pleas,  though  the  former  is  entitled  to  sue 
in  his  own  court  by  attachment  of  privilege,  yet  he  cannot  arrest  the 
defendant,  and  hold  him  to  special  bail^. 

An  attorney  may  also  waive  his  privilege,  either,  when  plaintiff,  by 
suing  as  a  common  person**,  or,  when  defendant,  by  not  claiming  it  in 
due  time,  or  in  a  proper  manner' :  And  it  seems  that  an  attorney 
waives  his  privilege,  by  entering  into  a  bail  bond,  on  process  issuing 
out  of  a  different  court ;  as  he  must  be  sued  in  the  court  out  of  v\hich 
the  process  issued''.  Where  an  attorney  of  the  Common  Pleas  is  in 
the  actual  custody  of  the  marshal,  he  may  be  sued  in  the  King's 
Bench  as  a  prisoner,  by  third  persons'  :  But  where  an  attorney  of 
the  Common  Pleas  puts  in  bail,  to  an  action  depending  in  the  King's 
Bench,  he  does  not  thereby  lose  his  privilege;  but  may  plead  it  in 
that  action,  or  in  any  other  brought  against  him  by  the  bye :  for  it 
would  be  absurd,  that  he  who  founds  his  action  on  that  of  another, 
should  be  in  a  better  condition  than  the  original  plaintiff"\  Yet  where 
an  attorney,  after  having  put  in  bail,  waives  his  privilege,  by  pleading 

*  7  Durnf.  &  East,  25.  but  see  9  Price,   16.  contra,  in  Excheq. 

^  Ante,  71.  h2  Str.  837.   1  Barnard.  228.  S.  C.  and 

c  2  Brownl.  266.    2  Str.  837.    1  Barnard.  see  1  Bos.  &  Pul.  629.  2  Bos.  &  Pul.  29. 
K.  B.   182.   228.  S.  C.     1   Blac.  Rep.    19.  '2Blac.  Rep.  1085. 

Barnes,  44.  2  Blac.  Rep.  1525.  ^  Barnes,  1 17.  and  see3  Wils.  348.  2  Blac. 

d  4  Bac.  Abr.  227.  and  see  9  Price,  16.  Rep.  838,  S.  C.  1  H.  Blac.  631. 

e  2  Str.  1141.   1   Blac.  Rep.   19.  2  Blac.  '  1  Str.  191.  4  Barn.  &  Aid.  88. 

Rep.  1085.  6  Durnf.  &  East,  524.  m  27  Hen.  VI,    6.  a.     31   Hen.    VI.    10. 

f  6  Durnf.  &  East,  524.  8  Durnf.  &  East,  Cartli.  377.  1  Salk.  1,  2.  1  Ld.  Raym.  135. 

395.  Barnes,  53.  ante,  76.  S.  C.  12  Mod.  102.  112.  535.  1  Str.  191. 

s  Beck  V.  Lemn,  J,  .'iG   Geo.  III.   K.  B. 
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in  chief  in  one  action,  it  is  construed  to  he  a  waiver  of  privilege, 
in  all  other  actions  brought  ai^ainst  him  hy  the  bye,  during  the  same 
term'.  And  if  the  defendant  plead  his  privilege,  after  he  has  waived 
it,  the  plaintilT  in  his  replication  must  shew  the  waiver,  and  rely  upon 
the  estoppel'".  It  is  likewise  settled,  that  an  attorney  shall  not  be 
allowed  his  privilege  as  against  the  king' ;  or  where  he  sues  or  is  sued 
en  auter  droity  as  executor  or  administrator'  ;  or  jointly  with  his 
wife*"  or  other  person  who  is  not  privileged^ ;  or  where  tliere  would 
otherwise  be  a  failure  or  defect  of  justice,  as  where  an  appeal  is 
brou"-ht  in  the  King's  Bench,  a  real  action  in  the  Common  Pleas,  or 
a.  /oreii^n  attachment  in  the  sheriff's  court  of  London,  against  an 
attorney  of  a  diflerent  courts  But  an  attorney  sued  by  bill,  jointly 
with  a  person  having  privilege  of  parliament,  does  not  lose  his  privi- 

lege*". 

As  an  attorney  is  entitled  to  many  privileges,  so  he  is  subject  to 
some  disabilities  and  restrictions.  By  the  statute  1  Hen.  V.  c.  4. 
"  no  under-sheriff,  sheriff's  clerk,  receiver,  or  sheriff's  bailiff,  shall 
"  he  attorney  in  the  king's  courts,  during  the  time  that  he  is  in 
*'  office :"  which  statute  is  enforced  by  rules  of  court',  declaring  that 
"  no  under-sheriff,  or  bailiff  of  sheriffs  or  liberties,  be  admitted,  duritig 
"  such  their  employment,  to  practise  as  attornies,  under  pain  of  ex- 
"  pulsion  from  the  employment  of  an  attorney,  and  not  to  be  re- 
"  achnitted."  And,  by  the  statute  22  Geo.  II.  c.  40.  §  11.  "  no  clerk 
"  of  the  peace  or  his  deputy,  nor  any  under-sheriff  or  his  deputy, 
"  shall  act  as  a  solicitor,  attorney  or  ag(>nt,  or  sue  out  any  process,  at 
"  any  general  or  quarter  sessions  of  the  peace,  to  be  held  for  any 
"  place  where  he  shall  execute  his  office,  upon  pain  of  forfeiting 
"  ff^y  pounds."  By  rule  ol'  Mich.  1654.  §  1.  "  no  attorney  can  be 
"  lessee  in  ejectment  ;  or  bail  for  a  defendant,  in  any  action  depend- 
*'  ing  in  either  courts"  By  statute  5  Geo.  II.  c.  18.  §  2.  "  no  at- 
"  torncy  or  solicitor  shall  be  capable  to  continue  or  be  a  justice  of 
"  the  peace  in  England  or  iVales,  during  such  time  as  he  shall 
"  continue  in  the  business  or  practice  of  an  attorney  or  solicitor'." 

»  27    Hen.    VI.    6.   a.    31    Hen.   VI.   10.  •  Bro.  Abr.  tit.   Eill,  pi.  2.    Dyer,  377. 

Carlh.  377.    1  Salk.  1,  2.   1  Ld.  Raym.  135.  fnj.  1  Taunt.  2j4. 

S.  C.  12  Mod.  102.  112.  53b.   1  Str.  191.  f  2  Rol.  Abr.  274.  2  Salk.  544.   12  Mod. 

b  1  Ld.  Raym.  136.  163,4.   Pratl  v.   Sill,  H.   8  Geo.   II.  cited 

c  1  Ld.  Raym.  27.     But  actions  qui  lam  in  4  Bac.  Abr.  223. 

are  not  considered  as  the  king's  actions.  T.  g  I  Saund.  61.  8  Durnf.  &  East,  417. 

Ilayu).  275.   1  Lutw.  196.  3  Lev,  398.  S.  C.  ''4  Mauli-  &  Sol.  535. 

1  Salk.  30.  2  Salk.  543.  3  Salk.  282.  Comb.  '  R.  M.  1654.  §  1.  K.  B.  &  C.  P. 

319.    12   Mod.  74.   B.C.   1  Blac.  Rep.  373.  i' See  also  Doug.  466. 

Cowp.  367.  Barnes,  48.  >  But  see   3   Taunt.    166.    where   it   was 

*  Hob.  177.   1  Salk.  2.   1  Ld.  R.iym.  533.  holden,  that  an  attorney,  who  wa>  a  justice 

S.  C.  of  the  peace  for  a  borough,    if  su.d  by  cri- 
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By  other  nets  of  parliament",  "  no  attorney  or  solicitor,  of  persctf 
*'  nractisin**"  as  sucIj,  can  be  a  commissioner  of  the  land  tax,  with- 
*'  out  possessing  one  hundred  pounds  a  year."  And  it  is  usual  to 
except  attornies,  who  have  embezzled  their  clients'  money,  out  of  the 
insolvent  debtors^  acts''. 

Also,  by  the  statute  12  Geo.  II.  c.  13^  "  no  attorney  or  solicitor, 
"  who  shall  be  a  prisoner  in  any  gaol  or  prison,  or  within  the  limits, 
"  rules  or  liberties  thereof,  shall,  during  his  confinement,  in  his  own 
"  name,  or  in  the  name  of  any  other  attorney  or  solicitor,  sue  out 
"  any  writ  or  process,  or  commence  or  prosecute  any  action  or  suit, 
"  in  any  courts  of  law  or  equity  ;  and  all  proceedings  in  such  actions 
"  or  suits,  shall  be  void  and  of  none  effect :  And  such  attorney  or 
"  solicitor,  so  commencing  or  prosecuting  any  action  or  suit  as  afore- 
"  said,  shall  be  struck  off  the  roll,  and  incapacitated  from  acting  as 
"  an  attorney  or  solicitor  for  the  future  :  And  any  attorney  or  soli- 
"  citor,  permitting  or  empowering  any  such  attorney  or  solicitor  as 
*'  aforesaid,  to  commence  or  prosecute  any  action  or  suit  in  his  name, 
"  shall  be  punished  in  like  manner.  Provided  nevertheless,  that 
*'  nothing  in  the  said  act  contained,  shall  extend,  or  be  construed  to 
"  extend,  to  prevent  any  attorney  or  solicitor,  so  confined  as  afore- 
"  said,  from  carrying  on  or  transacting  any  suit  or  suits,  commenced 
"  before  the  confinement  of  such  attorney  or  solicitor  as  aforesaid'*."^ 
This  statute  has  been  held  to  relate  only  to  the  prosecuting^  and  not 
to  the  defending  of  suits^ :  And  an  attorney,  when  in  prison,  may 
sue  by  attachment  of  privilege,  for  a  debt  of  his  own*^.  So  where, 
after  an  action  commenced  by  an  attorney,  he  became  a  prisoner,  and 
then  the  bail-bond  was  assigned,  and  he  being  still  a  prisoner,  com- 
menced an  action  on  the  bail-bond,  this  was  holden  to  be  a  continu- 
ance of  the  original  suit,  commenced  before  the  attorney  became  a 
prisoner^. 

The  principal  duties  of  an  attorney  or  agent  are  care,  skill,  and 
integrity  :  And,  if  he  be  not  deficient  in  any  of  these  essential  requi- 
sites, he  is  not  responsible  for  any  error  or  mistake,  arising  in  the 
exercise  of  his  profession.  To  use  the  words  of  Lord  Mansfield,  in 
the  case  of  Pitt  v.  Yulden^',  "  that  part  of  the  profession  which  is 

ginal,  for  an  act  done  in  his  office  as  magis-  attorney.  2  Blac.  Rep.  798. 

trate,  might  plead  his  privilege   in    abate-  *^  §  9, 

ment.  d  §  jo. 

a  See  the  statute  30  Geo.  1 1,  c.  3.   §  87,  e  Barnes,  263.   Willes,  288.  (b).  S.  C. 

&c.  ^  7  Durnf.  &  East,  671.  2  Maule  &  Sd. 

^  But  it  seems  that  an  attorney  does  not  605. 

come  within  tliis  exception,  unless  lie  be  in  S  Barnes,  46. 

ciistOily  for  money  recovered  by  him  as  an  ''4  Bur.  2061,  and  see4  Barn,  &  Aid.  202. 
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t?arried  on  by  attornics  is  liberal  aii.l  ro])utabIc,  as  well  as  useful  to 
the  public,  when  they  conduct  theiiiselvos  with  honour  and  inteq^rity  ; 
und  they  ouf^ht  to   be  protected,  whtre  they  act   to  tiie  best  ol"  their 
skill  and  knowkdi^e  :   but  every  man   is   liable    to  error  ;"  and  his 
lordship  added,  "  he  should  be  very  sorry,  that  it  shouiii  be  taken  for 
granted,   that  an   attorney  is   answerable  for  every  error  or  mistake, 
and  liable  to  be  punished    fur   it,   by  beinij  charged  with  the  debt  sued 
for.     A  counsel  may  mistake,  as  well  as  an  attorney;   yet  no  one  will 
say  that  a  counsel  wlio  has  been  mistaken,  shall  be  charged  with  the 
debt.     The  advice  of  a  counsel   is   indeed  honorary,  and  he  does  not 
demand  a  fee  for  it :  the  attorney  may  demand  a  comj)ensation  ;  but 
neither  of  them  ought  to  be  charged  with  the  debt  for  a  mistake.     Not 
oidy  counsel,  but  judgos  may  dilTer,   or  doubt,  or  take  time  to  con- 
sider :  therefore  an  attorney  ought  not  to  be  liable,  in  cases  of  rea- 
sonable doubt."     But  in  ordinary  cases,  if  an  attorney  be  deficient  in 
skill   or  care,  by  which  a  loss  arises  to  his  client,   he  is  liable  to  a 
special  action  on  the  case   for   damages'.     And  the  court,    in  some 
instances,  will  order  an  attorney  to  pay  costs  to  his  own  client,  for 
neglecV' ;  or  to  the  opposite  party,  for  ve.ra/toMS  and  improper  con - 
duct''.     So,  if  an  attorney  obtain  a  rule  nisi,  upon  suggestions  which 
turn  out  to  be  groundless,  the   court,  in    discharging  the  rule,  will 
make  him  pay  the  costs  of  the   ajjplication''.     And  if  a  rule  be  made 
upon  an  attorney,  for  the  delivery  of  writings,  or  payment  of  costs, 
&c.  and  it  be  not  obeyed,   the  courts  will  enforce  it  by  altachment : 
which  is  also  the  regular  mode  of  proceeding  against  an  attorney,  for 
the  non-performance  of  his  undertaking  to  put  in  bail%  &c.     It  is  not 
usual,  however,  for  the  court  to  interfere  in  a  summary  way,  for  a 
mere  breach  of  promise,  where  there  is  nothing  criminal ;  or  on  ac- 
count of  negligence  or  unsk.ilfulness%  except  it  be  very  gross'' ;  or  for 
the  misconduct  of  an  attorney,  independently  of  his  profession'. 

It  was  formerly  the  duty  of  attornies  to  appear  personally,  in  the 
King's  Bench,  on  or  before  the  fourteenth  day  of  Michaelmas  term, 
and  the  seventh  day  of  every  other  lerm'' ;  and  they  are  required, 

»  2  Wils.  3'25.  Barn.  &  AIJ.  482. 

b  Say.    Rep.   50.   {",2.  3  Taunt.  484.  and  *" '2  Wils.  371.    and  see  '2  Mooic,  GG;).    1 

see  4  Moore,  171.  King.  102.  105. 

c  2  Bur.  654.  and  see  Hnl.  Costs,  482,  &c.  e^  Bur.  2060.  2  Blac.  Rep.  7S0.    1  Chit. 

4  Durnf.  &.  East,  371.   (b).  3  Taunt.  492.  Rep.  651.  but  see  3  Atk.  5G8.  1  Chit.  Rep. 

J  Chit.  Rep.  44.  80.  5  Barn,  fit  Aid.  533.   1  651,  2.  (a). 

Dowl.  &Ryl.  142.  S.  C.  •'  Say.  Rep.  50.  169. 

^  4  Taunt.  191.  •  But  see  4  Barn.  &  Aid.  47.  2  Chit.  Rep. 

•  R.  M.  1654.  §    10.   K.  B.  R.  M.  16.U.  63.  1  Bin?.  91. 

§  13.  C.  P.  6  Mod.  42.  86.  1  Durnf.  &  East,  "  R.  M.  1654.  §  1.  R.  T.  14  Car.  II.  K.  B. 

422.  and  see  Cowp.  843.  4  Taunt.  881.  5  R.  M.  15  Eliz.  §  1.  R.  M.  1654.  §  1.  R.  E. 
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when  called  upon,  to  attend  the  court  on  raotions%  the  judges  on 
summonses,  and  the  master  on  appointmenls^  And,  on  every  appoint- 
ment to  be  made  by  the  master,  the  party  on  whom  the  same  shall  be 
served,  shall  attend  such  appointment,  without  waiting  for  a  second  ', 
or  in  default  thereof,  the  master  shall  proceed  ex  parte  on  the  first 
appointments 

When    writings  come   to  an  attorney's  hands,  in  the  way  of  his 
business  as  an  attorney,  the  court  on  motion  will  make  a  rule  upon 
him,  to  deliver  them  back  to  the  party'',  on  payment  of  what  is  due  to 
him*" ;  and  particularly,  when  he  has  given   an   undertaking  to  re- 
deliver them'^:    But  when  they  come  to  his  hands  in  any  other  manner, 
or  on  any  other  account,  the  party  must  resort  to   his  action".     And 
accordiiiMy,  in  a  late  case'',  the  court  refused   to  proceed  summarily 
ao-ainst   a  steward,  who  was  an   attorney,  to  compel  him  to  account 
before  the  master,  for  receipts  and  payments  in  respect  of  a  mort- 
gao-ed  estate,  and  to  pay  the  balance  to  his  employer,    and  deliver 
up  on  oath  all  deeds,  writings,    &c.    relative    to    the    estate ;    this 
beino"  the  proper  subject  of    a  bill  in  equity,  and    not  a  case  for  a 
mandamus,  to  compel  a  steward  of  a  manor  to  deliver  up  court  rolls, 
&c.     So  the  court  would  not  compel  an  attorney,  upon  a  summary  ap- 
plication, to  deliver  up,  on  payment  of  his  demand,  a  lease  put  into  his 
hands,  for  the  purpose  of  making  an  assignment  of  it ;  there  being  no 
cause  in  court,  nor  any  criminal  conduct  imputed  to  him  in  respect  oi 
it'  :  Nor  will  they  make  an  order  on  an  attorney,  to  deliver  up  a  deed, 
which  he  holds  as  party  and  trustee''.     And  where  an   attorney  had 
deeds,  &c.  in  his  custody  of  two  co-defendants,  the  court  of  Common 
Pleas  would  not  refer  it  to  the  prolhonotary,  to  ascertain  which  of 
them  he  should  deliver  over  to    one  defendant,    on  his  paying   the 
attorney's  debt  and  costs'.     When  something  however  is  to  be  done, 
for  which  a  mandamus  would  lie,  as  the  giving  up  of  court  rolls,  &c. 
the  court  will  entertain   a  summary  jurisdiction  over  an  attorney,  in 
obliging  him  to  deliver  them  up,  on  satisfaction  of  his  lien""  :     And  if 
a  third  person  appear  to  be  interested  therein,  the  court  will  take  a 
security,  from  the  person  to  whom  they  are  delivered,  to  produce 

12  Jac.  I.  §  4.  R.  IT.  14  &  15   Car.  II.  reg.  f  1  Str.  621.  8  Mod.  339.  S.  C. 

2.  C.  P.  SI  Salk.  87. 

a  R.  E.  1656.  R.  E.  14  Car.  li.  K.  B.  h  C  East,  404.  2  Smith  R.  409.  S.  C. 

b  R.  H.  15  Car.  II.  K,  B.  '8  East,  237. 

«  R.  H.  32  Geo.   III.  K.  B.  4  Dinnf.  &  ^  5  Taunt.  364. 

East,  580.  '  7  Taunt.  391.  1  Moore,  99.  S.  C. 

d  1  Salk.  87.  1  Chit.  Rep.  98.  ""  3  Dunif.  &  East,  275.  and  see  2  Blac. 

e  Say.  Rep.  125.   1    Kenyon,  129.  S.   C.  Rep.  912.  5  Taunt.  20C.  6Taunt.  105. 
and  see  6  Ves.  425.  in  Chan. 
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iliem  on  demand,  for  the  inspection  of  such  third  person\  And  where 
the  employment  of  an  attorney  is  so  connected  with  his  professional 
character,  as  to  allord  a  presumption  that  his  employment  was  in 
conse(pience  of  that  character,  the  court  will  interfere  in  a  summary 
Way,  to  compel  him  faithfully  to  execute  the  (rust  reposed  in  hitn  : 
Therefore,  where  an  attorney  was  employed  hy  A.  to  collect  and  get 
in  the  ell'ects  due  to  him  as  administrator  of  another  jjerson,  the  court 
compelled  the  attorney  to  render  an  account  to  the  executors  of  A., 
of  (he  monies,  &c.  received  hy  him,  although  he  had  never  been 
employed  by  A.  or  his  executors,  to  conduct  any  suit,  in  law  or  equity, 
on  liis  or  their  behalf''. 

For  the  reformation  and  punishment  of  abuses  in  general,  there  is 
an  old  rule  of  court"^,  which  has  however  fallen  into  disuse,  that  a 
jury  of  able  and  credible  officers,  clerks  and  attornies,  shall  be  im- 
panelled once  in  three  years,  and  sworn  to  inquire;  1.  Of  the  points 
usually  iiiquirablc  hy  the  writ,  viz.  falsities,  contempts,  misprisions, 
and  offences :  2.  Of  such  who  have  been  admitted  attornies  or  clerks, 
and  are  notoriously  unfit  ;  their  names  to  be  presented  to  the  court, 
and  they  to  be  punished  or  removed,  as  the  case  shall  require  :  3.  Of 
new  or  exacted  fees'',  and  of  those  that  have  taken  thera,  under  what- 
soever pretence  ;  and  to  prepare  and  present  a  table  of  the  due  and 
just  fees,  that  the  same  may  be  fixed  and  continue  in  every  office  ; 
and  likewise  for  the  Marshalsea  and  Fleet  prisons  :  And  that  some 
persons  be  enjoined  and  sworn  to  give  evidence,  viz.  some  clerks  of 
the  court,  and  some  attornies  in  every  county,  not  excluding 
others. 

When  an  attorney  is  charged  by  affidavit,  with  any  fraud  or  mal- 
practice in  his  j)rofession,  contrary  to  the  obvious  rules  of  justice  and 
common  honesty,  the  court,  on  motion,  will  order  him  to  answer  the 
matters  of  the  affidavit;  and  in  general,  if  he  positively  deny  the 
malpractices  imputed  to  him,  they  will  dismiss  the  complaint ;  but 
otherwise  they  will  grant  an  attachment^  And  where  an  attorney, 
required  to  answer  (he  matters  of  an  affidavit,  swore  in  his  excul- 

*  3  Durnf.   &  East,  275.  and  sec  2  Blac.  R.  M.  6  &  7  Eliz.  R.  M.  15  Eliz.  R.  H.  U 

Rep.  912.  5  Taunt.  206.  6  Taunt,  105.  J<ic.   l.rcg.   2.    R.    M.  17  Jac.  I.  C.  P.   See 

'•  4  Barn.  &  Aid.  47.  and  see  2  Chit.  Rep.  also  stat.  3  Geo.  IV.  c.   69.  to  enable  the 

68.1  Ring.  91.  judges  of    the  several    coiiits  of  record  at 

<^  R.  M.  1654.  §  3.  K.  B.  &  C.  P.  and  sec  VVedminsler,  to  make  regulations  rcs|)rctin5 

R.  E.  9  Eliz.  C.  P.  which  contains  the  writ  the  fees  of  the  officers,  clerks  and  ministers 

to  summon  the  jury,  and  lord  chief  justice  of  thesaid  court.s. 

DyeWs  charge  thereon.  e   j  c^it.  Rep.  186.  and  see  Hac.  Abr.  tit. 

•*  As  to  the  fees  of  attornies  and  officers  of  AUotneij,  II,  Append.  Chap.  III.  §  14. 
the  conrt,  see  R.  T.  Z5  H.  VI.  §  5,  6,  7,  8. 
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pation  to  an  incredible  story,  the  court  of  King's  Bench  granted  an 
attachment  against  him,  though  he  positively  denied  the  malpractices 
uith  which  he  was  charged^  But  the  court  will  not  call  upon  an 
attorney  summarily,  to  answer  the  matters  of  an  affidavit,  charging 
him  with  an  indictable  offence  ;  but  will  leave  the  parlies  complaining 
to  prosecute  for  the  same''.  It  has  been  doubted,  whether  the  affirma- 
tion of  a  Quaker  is  admissible,  to  call  upon  an  attorney  of  this  court, 
to  answer  the  matters  of  an  affidavit"" :  and  the  true  distinction, 
to  be  collected  from  all  the  cases  upon  the  subject,  seems  to 
be  this  ;  that  if  the  object  of  the  suit  or  proceeding  be  to  recover 
a  debt,  or  to  give  to  a  party  any  legal  civil  right,  the  affirmation 
of  a  Quaker  is  admissible ;  and  actions  on  penal  statutes  are 
to  be  considered  as  actions  for  debts ;  but  that  where  the  object 
is  not  to  give  to  the  party  any  legal  civil  right,  but  to  punish  a  person 
who  has  done  something  wrong,  the  affirmation  of  a  Quaker  is  not 
admissible''. 

In  the  Common  Pleas,  if  an  attorney  do  any  thing  wrong,  quatenus 
an  attorney,  in  an  inferior  court,  the  court  will  oblige  him  to  answer 
the  complaint^ :  And  in  general,  when  it  appears  that  an  attorney  has 
been  fraudulently  admitted*^,  or  convicted  (after  his  admission,)  of 
felony^,  or  other  offence  which  renders  him  unfit  to  be  continued  an 
attorney'*,  or  of  knowingly  suffering  his  name  to  be  made  use  of 
by  an  unqualified  person',  or  has  acted  as  agent  for  such  person',  or 
otherwise  grossly  misbehaved  hismelf",  the  court  will  order  him  to  be 
struck  off  the  roll :  If  an  attorney  practise,  after  he  has  been  con- 
victed of  forgery,  perjury,  subornation  of  perjury,  or  common  barratry, 
he  is  liable  to  be  transported'.  And  where  an  attorney  had  been 
struck  off  the  roll  of  the  court  of  King's  Bench,  on  the  report  of  the 
master,  for  misconduct,  the  court  of  Common  Pleas  on  motion,  sup- 
ported by  an  affidavit  of  the  master's  report,  struck  him  off  the  roll 
of  the  latter  court".  But  in  a  subsequent  case,  the  rule  for  striking 
him  off  the  roll  was  refused,  the  contents  of  the  affidavits  on  which 
the  court  of  King's  Bench  acted,  not  having  been  stated,  and  there 
being  no  proof  or  allegation,  that  the  attorney  had  been  struck  off  for 
a  misdemeanor^     And  striking  an  attorney  off  the  roll  is  not  always 

a  6  Durnf.  &,  East,  701.  jn  notis. 

•>  1  Bing.  102.  i  Ante,  69. 

'  1  Dowl.  &,  Ryl.  121.  k  Poller's  caso,    H.  26  Geo.    III.    K.  B. 

«•  Id.  124.  per  B.njey,  J.  Priddleh  Case,  E.  27  Geo.  III.  K.  B. 

e  2  Wils.  382.  I  Stat.  12  Geo.  1.  c.  29.  §  4. 

f  SBlac.  Rep.  991.  AiUe,  62.  m  i  Biod.  &  Biag.322.4Moore,  319.  S.  C. 

e  Cowp,  829.  "  3  Bi-od.  &.  Bing.  257. 

h  6  East.  143,  and  sec  1  Chit.  Kep.  557. 
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mndcrstood  to  be  a  j)or|)otuaI  disability  ;  for  the  court  have  in  some 
instances  permitted  bim  to  be  restored,  consiilcrini^  the  i)unisbment  in 
tbe  Ii«^bt  of  a  suspension  onIy\  In  proceedinj^  against  an  untpialified 
person,  for  practising  in  the  name  of  an  attorney,  contrary  to  tbe  pro- 
visions of  the  statute  22  Geo.  II.  c.  1(5.  §  11.  tbe  party  is  not  en- 
titled to  have  tbe  witnesses  in  support  of  tbe  charge  cxaminetl  viva 
voce  ;  but  after  the  matter  had  been  referred,  by  consent  of  counsel, 
to  the  master  of  the  crown  olUce,  who  reported  the  party  in  contempt, 
tbe  court  allowed  him  to  bring  the  whole  of  the  case  under  their  own 
consideration,  when  brought  up  to  be  committed''. 

An  attorney  may  also  be  struck  off  tbe  roll  at  bis  own  instance,  as 
for  the  purpose  of  being  called  to  tbe  bar,  &c. ;  and  if  be  be  after- 
wards desirous  of  being  restored,  he  must,  if  called  to  tbe  bar,  first 
apj)Iy  to  the  inn  of  court  Avhere  be  was  called,  to  be  disbarred*" :  But 
an  attorney  cannot  be  struck  off  the  roll  at  his  own  instance,  though 
hollas  never  practised,  without  an  affidavit  that  no  proceedings  are 
jjcnding  against  bim  for  misconduct'.  The  mode  of  re-admitting  an 
attorney,  who  has  been  struck  otV  the  roll  at  bis  own  instance,  is 
])rctty  much  tbe  same  with  that  of  re-admitting  him,  when  he  has  not 
taken  out  his  certificate,  which  has  been  already  treated  of".  In 
general,  he  must  satisfy  the  court  that  ho  ought  to  be  restored* ;  and, 
on  one  occasion",  they  required  the  like  notice  to  be  stuck  up,  and 
entered  at  the  judges'  chambers,  as  upon  an  original  admission.  The 
court  will  also  make  him  consent  to  take  no  advantage  of  his  privi- 
lege, in  any  action  then  depending''.  But  the  statute  37  Geo.  III. 
c.  90.  §  31.  being  confined  to  attornies  who  have  neglected  to  take 
out  (heir  certificates,  does  not  apply  to  those  who  have  been  struck 
off  the  roll  at  their  own  instance;  and  of  course,  tbe  latter  may  bo 
re- admitted,    without  paying  any  fine  or  arrears  of  duty". 

•  I  Blac.  Rcp.aG^.     The  likn  was  done  *  Ft  parte   S.imbrid^e,   T.   15  Geo.    HI. 
J)y  Ihu  court,  in  Trin.  37  Geo.  III.  K.  B.              K.  B.  and  see  I  Chit.  Rep.  (")9'2. 

•>  2  Dowl.  &  Ryl.  64.  I  Ex  parte  Vaiighan,  E.  43  Geo.  III.  K.  B, 

«  Dong.  1 14.  Ante,  74. 

■■  1  Chit.  Rrp.  357.  in  votis,  and  sec  «/.  ^  Done:.  114.  Barnes,  4'2. 

692.  6  Ves.  11.  8  Vcs.  33.  '  2  Barn,  fit  Aid.  316.  («.) 

•  Auie,  74,  5. 
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CHAP.  IV. 


Of  the  Means  q/*coMxMENCiNG  personal  Actions,  in  the 
King's  Bench,  Common  Pleas,  «wd  Exchequer; 
and  the  Prosecution  and  Defence  of  them  in  Per- 
son, or  hy  Attorney;  and  o/*  Paupers,  and  In- 
fants. 

^T^HE  means  of  commencing"  personal  actions,  in  the  court  of  King's 
Bench,  conformable  to  its  jurisdiction,  are — 

I.  By  Original  Writ; 

1.  Against  common  Persons. 

2.  Against    Peers    of    the    Realm,    and  Members  of  the 

House  of  Commons. 

3.  Against  Corporations,  and    Hundredors. 
II.  By  Bill  of  Middlesex,  or  liATiXAT. 

III.  By  Attachment  of  Privilege,  at  the   suit  of  Attornies,  and 

Officers  of  the  Court. 

IV.  By  Bill; 

1.  Against  3Iemhers  of  the  House  of  Commons. 

2.  Against  Attornies,  and  Officers  of  the  Court. 

3.  Against  Prisoners,  in  custody  of  the  Marshal,  or  She- 
riff,  &c. 

In  the  Common  Pleas,  the  means  of  commencing  personal  actions, 
are  first,  by  original  writ,  issuing  out  of  Chancery  ;  which  is  either 
a  special  original,  adapted  to  the  nature  of  the  action,  or  a  common 
original,  in  trespass  quare  clausumf regit :  The  former,  though  it 
may  be  had  in  any  case,  is  only  necessary  in  the  first  instance  against 
peers,  corporations,  and  hundredors  ;  the  latter,  not  requiring  per- 
sonal service,  is  sometimes  used,  when  the  defendant  keeps  out  of 
the  way,  so  that  he  cannot  be  arrested,  or  personally  served  with 
process  :  Secondly,  by  capias  quare  clausum  f regit ,  founded  on  a 
supposed  original,  which  is  the  common  mode  of  commencing  actions 
in  this  court,  and  answers  to  the  bill  of  3Iiddlesex  or  latitat  in  the 
King's  Bench  :    Thirdly,  by  attachment  of  primlege,  at  the  suit  of 
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nltomies  and  officers  of  the  court :  Fourthly,  by  bill,  which  is  two- 
fold ;  first,  against  attoruies  and  officers;  and  secondly,  ai^ainst 
members  of  the  house  of  commons^.  It  has  been  said,  that  if  a  man 
be  in  the  Fleet,  a  plaintill'may  have  a  bill  of  debt  aj^ainst  hiui,  in  the 
same  nnanner  as,  in  the  King's  Bench,  against  a  man  in  custody  of 
the  marshal'' ;  though  7^«7r/K'rfcer/  adds,  that  it  was  not  usual.  In 
practice,  actions  against  prisoners  in  custody  of  the  warden  of  the 
Fleet,  are  commenced  in  the  same  manner  as  those  against  other 
persons,  by  original  writ. 

In  the  Exchequer,  the  means  of  commencing  personal  actions  are 
first,  hy  venire  facias  ad  respondendum'^,  which  is  in  nature  of  an 
original  writ ;  and  was  the  process  used  at  common  law,  against 
persons  having  privilege  of  parliament'  :  Secondly,  by  subpa'nu  ad 
respondendum',  which  is  a  process  directed  to  the  defendant, 
analogous  to  the  subpoena  in  Chancery,  or  on  the  equity  side  of  the 
Exchequer:  Thirdly,  hy  quo  minus  capias^,  which  answers  to  the 
bill  of  Middlesex  ov  latitat  in  the  King's  Bench,  and  capias  quare 
clausum  f regit  in  the  Common  Picas  :  Fourthly,  by  venire  facias^ 
or  capias  of  privilege^,  at  the  suit  of  attornies  and  officers  of  the 
court:  And  lastly,  hy  bill,  wliich  is  three-fold  ;  first,  against  a/for- 
nies  a\\i\  officers' ;  secondly,  against  members  of  the  house  of  cora- 
monsS  on  the  statute  12  &  13  W.  III.  c.  3.;  and  thirdly,  against 
prisoners',  in  custody  of  the  sheriff',  &,c.  or  warden  of  the  Fleet.  In 
an  inferior  court,  it  is  no  ground  of  error,  upon  a  judgment  after 
verdict,  that  the  plaint  was  levied  before  the  cause  of  action  ac- 
crued'". 

In  the  prosecution  and  defence  of  personal  actions,  the  parties  must 
appear  in  person,  or  by  attorney  ;  or,  in  case  of  infancy,  hy  prochein 
amy,  or  guardian. 

At  common  law,  the  plaintiff  and  defendant  must,  in  general,  have 
appeared  in  person  ,  and  could  not  have  appeared  by  attorney, 
without  the  king's  special  warrant,  by  writ  or  letters  patent".  But 
a  corporation  aggregate,  not  being  capable  of  a  personal  appearance, 
could  only  have  appeared  by  a^for/iei/,  appointed  under  their  common 

»  -  Ld.  Raym.  lAil. perStrart'^e,  arg.  and  inventus,  and  award  of  alias,  see  id.  §  1 12. 

see  the  case  of  Daukins  v.  Buiridge,  id.  ibid,  S  Append.  Chap.  XIV.  §  14. 

2  Sir.  734,  S.  C.  '•  Id  §  1.5. 

>>  Fitz.  Abr.  tit.  mil,  18.  3  H.  6.  26.  and  '  Id.  §  27,  8. 

see  3  Bos.  &  Pul.  12.   (o).  k  Post,  Chap.  VI.   and  see  >Tan.  Ex.  I'r. 

<:  Append.  Chap.  VIII.  §  76,  &c.  Chap.  V. 

">  Man.  Ex.  Pr.  32.  '  Append.  Chap.  XV.  §  23,  4. 

«  Append.  Chap.  VIII.  §  93,  &,c.  ""  3  T.arn.  &  Aid.  605.    but  see  Doug.  C\. 

'Id.  §  110,  11,    And.fovtheentry  ofa</i(&  "  Co.  Lit.  123.  .•».  2  Inst.  249.  373.   V.  N. 

minus,  witli   tlie   shttriff's   return  of  "t":   <•<?  I!.  25.  I  Mod.  214.  2  Mod.  S3.  S.  (,'. 
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seal'.  And  now,  by  the  statute  of  IVestm.  2.  ( 13  Edw.  I.)  c.  10, 
a  general  liberty  is  given  to  the  parties,  of  appearing  by  attorney''. 
Yet  tliei-e  are  certain  persons,  such  as  feme  coverts",  and  ideots'^, 
who,  for  want  of  legal  discretion,  are  incapable  of  appointing  an  at- 
torney ;  and  must  therefore  appear  in  person  :  And  any  one  else,  if 
he  think  proper,  may  still  appear  and  prosecute  or  defend  his  suit, 
in  the  same  manner^ ;  which  is  usually  done  by  attornies  and  pri- 
soners. A  plaintiff  may  sue,  in  the  Common  Pleas,  upon  a  penal 
statute,  in  his  own  name,  without  an  attorney ;  and  putting 
*'  plaintiff's  attorney''^  after  his  name,  in  the  noti(;e  on  the  process, 
is  no  irregularity,  being  only  in  compliance  with  the  5  Geo.  II.  c.  '27. 

Attornies  were  anciently  appointed  in  court,  when  actually  ])resent8 : 
but  they  are  now  usually  appointed  out  of  court,  by  warrant  of  at- 
torney'' ;  which  should  regularly  be  in  writing  ;  but  an  authority  by 
«aroZ  is  said  to  be  sufficient  to  support  a  judgment';  and  even  if 
an  attorney  appear  without  warrant,  it  is  a  good  appearance  as  to 
tlie  court,  though  he  is  liable  to  an  action''.  So,  after  an  order  of 
nisi  prius  had  been  made  to  refer  a  cause  to  arbitration,  with  the 
consent  of  the  defendant's  counsel  and  attorney,  the  court  of  Com- 
mon Pleas  would  not  set  it  aside,  on  an  affidavit  by  the  defendant,  ex-r 
pressly  denying  his  authority  to  refer'.  And  where  an  authority  was 
gjven  to  an  attorney,  to  protect  the  defendant  from  arrests,  and  before 
it  was  countermanded,  the  attorney  gave  an  undertaking  to  j)ut  in 
bail  for  the  defendant,  the  court  would  not  set  aside  the  proceedings, 
on  behalf  of  the  latter,  although  he  disclaimed  the  authority  of  the  at- 
tornev'".     It  seems  however,  that  when  an  action  is  brought  by  an 

»  Bio.  Abr.  tit.   Corporation,  '28.  Co.  Lit,  that  being  an  ideot,  she  had  previously  ap- 

66.  b.  Com.  Dig.  tit.  Pleader,  9.  B.  2.  but  see  peared  and  defended  the  action  by  attorney  : 

ilv?  Mayor  of  T/ieiforcrs   case,   1  Salk.   19'2,  And  note,  in  Co.  Lit.  135.  b.  it  is  said,  that 

wherein  it  was  laid  down  by   Holt,  Ch.  J.  the    suit  by  ideols,    &c.   must  be   in  their 

that   though  a   corporation   cannot  do    an  name,  but  shall  be  followed  by  others.     Lu- 

act  in  pais,  without  their  common  seal,   yet  natks,  it  is  said,   if  under  age,  must  appear 

they  may  do  ?in  act  upon  record;    and  that  by  guardian  ;  if  of  full  age,  by  attorney.     4 

is  the  case  oftiie  city  of  Ijondon,  every  year,  Co.  124.  b.  and  see  Bac.  Abr.  tit.  Ideols  and 

who   make    an   attorney  by  warrant  of  at-  Lunatics,  G.  2  S.uind.  333.  (4.) 

torney  in  the  King's  Bench,  without   either  ^  Say.  Rep.  IH. 

sealing  or  signing :  the  reason  is,    because  ^  2  H.  Biac.  600. 

-they  are  estopped  by  the  record,  to  say  it  is  g   1  Wils.  39. 

not  their  act.  And  see  Man.  Ex.  Pr.  3.  /'  Append,  Chap.  IV.  §  1,  2. 

b  Gilb.  C.  P.  32,  3.  2  Inst.  376.  F,  N.  B.  *  2  Keb.  199.   1  Lil.  P.  R.  134.  137. 

25.  Ante,  54.  t  1  Keb.  89. 

c  3  Taunt.  261.  ^3  Taunt,  486.  and   see    I    Salk.  86.   1 

d  Co.  Lit.  135.  b.  2  Inst.  390.  F.  N.  E.  27.  Chit.  Rep.  142. 

but  see  2  Saund.    335.   where    an  irfeof  ap-  >"  I  Chit.  Rep.  193. 
puarcd  by  hetfnend,  anJ  assigned  for  error, 
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iiKorncy,  without  proper  authority,  the  court  will  set  aside  the  pro- 
ceedings; for  otherwise  the  defendant  might  be  twice  charged".  And 
where  an  attorney  appears  without  warrant,  the  court  will  set  aside  a 
judgment  entered  against  the  defendant,  if  the  attorney  he  not  res- 
j)onsible  ;  for  otherwise  the  defendant  could  have  no  remedy  against 
him*'. 

When  an  attorney  once  appears,  or  undertakes  to  he  attorney 
for  another,  he  shall  not  be  permitted  to  withdraw  himself';  and  it  is 
said  to  be  his  duty  to  j)roceed  in  the  suit,  although  his  client  neglect 
to  bring  him  money  :  and  therefore  if,  on  tiiat  account,  he  neglect  to 
proceed,  according  to  tho  practice  of  the  court,  whereby  judgment  of 
nonprus  is  signed  against  the  plaintifT,  the  court  will  make  a  rule 
uj)on  the  attorney  to  pay  the  costs  of  such  judgment,  together  with 
the  costs  of  the  application'.  It  is  even  said  to  have  been  determined, 
in  the  Common  Pleas,  that  an  attorney  having  quitted  his  client 
before  trial,  could  not  bring  an  action  ior  his  bill''.  So,  in  Chancery, 
it  has  been  holden,  that  a  solicitor  proceeding  to  a  certain  length  in  a 
cause,  shall  not  leave  it  there,  but  shall  go  on*^:  And,  in  that  court, 
a  sfdicilor  having  declined  to  act  for  his  client,  has  no  lien  for  his 
costs  upon  a  fund  in  court''. 

The  warrant  of  attorney  continues  in  force  until  the  judgment,  and 
for  a  year  and  a  day  afterwards,  in  order  to  have  execution,  &C.'' 
unless  it  be  sooner  countermanded  by  the  act  of  the  principal,  or 
determined  by  the  death  of  the  attorney.  But  a  warrant  of  attorney 
lor  the  plaintiff,  in  the  action  against  the  principal,  cannot  extend  to  a 
scire  facias  against  the  bail',  or  to  revive  the  judgment'',  but  there 
iuust  be  a  new  warrant  of  attorney ;  because  this  is  a  new  cause,  and 
dilTerent  record.  And,  as  a  scire  facias  is  a  new  action,  it  may  be 
sued  out  by  a  new  attorney,  without  leave  of  the  court  for  changing 
the  attorney,  or  giving  notice  that  the  old  attorney  is  changed'.  So 
the  defendant  in  the  original  action  need  not  obtain  a  judge's  order 
to  clnnge  his  former  attorney,  upon  bringing  a  writ  of  error'".  And 
theplaintiir,  in  the  Common  Pleas,  may  sue  out  execution  by  a  different 
attorney  from  the  attorney  in  the  cause,  without  obtaining  an  order  of 
court  for  changing  the  attorney". 

,»  1   Diinif.  &,  East,  (.2.   1  Chit.  Rep.  194.  '•  2   Inst.   378.   Gilb.   Exec.   92,  3.    Run. 

*>  1  Salk.  88.  6  Mod.  16.  S.  C.  Eject.  428.  2  Bos.  &  Pni.  367.  (b). 

«  1  Sid.  31.  i  1  Salk.  89.  2  Salk.  603,  2  Ld.   Rayin. 
d  Say.  Rep.  173.  I)ut  see  Man.   Ex.    Pr.       1252,  3.  S.  C 

585,  6.  k  Cro.  Eliz.  177.  2  L.i.  Raym.  1048. 

«  ;4  V.s.  272,  3.  »  S.-»y.  Rep.  218. 

•  /</.  196.  m  7  Durnf.  &  East,  337. 

«  /'/.  '271.  n  J  Uob.  &  Pul.  3J7. 
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When  an  adorney,  having  been  retained  to  defend  a  cause,  has 
undertaken  to  appear,  the  defendant  is  not  allowed  to  countermand 
the  appearancf,  after  his  retainer'.  But,  after  appearance,  he  may 
change  his  attorney  by  rule  oi'  court,  or  order  of  a  judge,  on  pay- 
ment of  what  is  due  to  him''.  For  this  purpose,  a  summons  should 
be  taken  out,  and  judge's  order  obtained  thereon'';  a  copy  of  which 
order  should  be  served  on  the  opposite  attorney  :  and  it  is  not  neces- 
sary, on  changing  an  attorney,  to  file  a  new  warrant*.  When  an  at- 
torney is  thus  changed,  the  attorney  newly  coming  in  is  bound  to  take 
notice  at  his  peril,  of  the  rules  to  which  the  former  attorney  was 
liable'' :  And  till  an  order  is  obtained,  the  opposite  party  and  his  at- 
torney are  justified  in  considering  the  former  attorney  as  being  still 
employed  ;  and  are  not  bound  to  take  notice  of  any  proceedings  in 
the  name  of  another  attorney  :  Therefore,  payment  to  the  plaintiff's 
late  attorney,  changed  without  leave  of  the  court,  has  been  held  to  be 
good*^:  and  notice  of  justifying  bail",  or  a  plea  put  in"^,  by  a  new  at- 
torney, without  any  order  for  changing  ihe  attorney  in  the  cause,  is 
irregular ;  and  the  plaintiff  is  not  bound  to  accept  such  notice  or  plea. 
But  the  sheriff  or  his  bail  may  put  in  and  justify  bail  above,  by  their 
own  attorney'.  And  where  the  defendant  is  a  prisoner,  notice  of  jus- 
tification may  be  given  by  a  new  attorney,  without  an  order  for 
changing  the  attorney  before  employed''.  So,  where  a  plea  had  been 
l)ut  in  by  a  new  attorney,  without  any  order  for  changing  the  attor- 
ney, it  was  holden  by  the  court  of  Common  Pleas,  that  the  plaintiff 
waived  the  irregularity,  by  taking  the  plea  out  of  the  office,  and  keep- 
ing it'.  And  a  party  called  upon  to  shew  cause,  may  oppose  the  rule 
in  person,  after  an  order  has  been  obtained  for  changing  the  attorney, 
although  a  copy  of  it  has  not  been  served  on  the  opposite  party"^.  If 
an  attorney  die,  ])ending  the  suit,  his  warrant  is  deterniined" ;  and 
by  Stat.  4  Hen,  IV.  c.  18.  the  justices  shall  make  another  in  his 
place  :  In  such  case,  it  is  necessary  to  give  notice  to  the  opposite 
party,  of  the  appointment  of  a  new  attorney,  before  any  proceedings 
can  be  taken  by  him" ;  and  if  the  party  who  employed  him,  having 

a  R.  M.   1634.  §  10.  K.  B.  R.  M.  1CJ4.  48.    2  Marsh.  365,  6.  S.  C. 

§  13.  C.  P.  ''  6  East,  349.  but  see  13  Ves.    IGI.   195. 

l'  1  Lil.  P.  R.  134.  143.  S  Mod.  306.   12  in  Chan. 

Mod.  440.  i  7  Taunt.  48.  2  Marsh.  365,  6.  S.  C.    1 

'^  Append.  Chap.  IV.  §  6,  7.  Chit.  Rep.  81.2  Barn.  &  Aid.  604.   1  Chit. 

<l  1  Taunt.  44.  Rep.  329.  S.  C. 

e  R.  M.  1654.  §  10.  K.  B.  R.  M.  1654.  §  k  i  Chit.  Rep.  291. 

13.  C.  P.  '  2  New  Rtp.  C.  P.  509. 

f  1  Blac.  Rep.  8.  m  4  Taunt,  669. 

e2    Blac.    Rop.    1323,     Doug.    217.     6  "  1  Lil.  P.  R.  141. 

•j'aunt.  532.    2  Marsh.  257.  S.  C.   7  Taunt,  "  1  Taunt.  342. 
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notice  of  his  death,  will  not  appoint  another  attorney,  liis  adversary 
may  proceed  in  the  action '. 

At  common  law,  the  warrant  of  attorney  might  have  been  Jiled, 
and  entered  of  record,  at  any  time  before;  judgment'':  but  there  arc 
several  acts  of  parliament",  recpjiiiiig  it  to  bo  done  sooner,  under 
severe  penalties.  By  the  last  of  these  acts  it  is  provided,  that  "  the 
*'  attorney  for  the  |)lainliir  shall  file  his  warrant  of  attorney,  with 
*'  the  i)roj)er  oflicer,  the  same  terni  lie  declares  ;  and  the  attorney  for 
"  the  defendant,  the  same  term  he  appears,  under  the  penalties  in- 
"  flieted  by  former  laws."  Uj)on  this  act  of  parliament  the  court 
of  King's  Bench  made  a  rule'',  "  that  the  defendant's  attorney,  at  the 
"  tinie  of  his  aj)pearance,  shall  give  the  j)laintitt's  attorney,  the 
"  warrant  of  attorney  for  the  defendant;  and  at  the  time  of  deliver- 
*'  irig  the  copy  of  the  declaration,  or  taking  it  out  of  the  office,  when 
*'  filed,  shall  pay  four  pence  for  the  said  warrant :  which  warrant  of 
"■  attorney  the  plainlilT's  attorney  shall  file,  with  the  officer  appointed 
"  for  filing  it,  at  the  same  time  he  files,  or  ought  to  file,  the  warrant 
"  of  attorney  for  the  i)laintiflf :  And  if  the  defendant's  attorney  refuse 
*'  to  pay  the  same,  the  plaintilV's  attorney  may  sign  judgment." 
Notwithstanding  these  regulations  however,  it  has  been  determined, 
that  the  warrants  of  attorney  may  be  Jiled,  so  as  to  supj)ort  the  pro- 
ceedings, at  any  time  pendente  litCy  or  before  final  judgment; 
though  the  attorney  may  be  fined,  for  not  filing  them  in  due  time^ 
And  the  plaintiflT,  in  the  King's  Bench,  cannot  now  sign  judgment,  for 
ihe  defendant's  refusing  to  pay  four  pence  for  the  warrant  of  attor- 
ney, when  a  copy  of  the  declaration  is  delivered  to  him^ 

It  was  anciently  the  course  of  the  King's  Bench,  to  enter  the 
warrants  of  attorney  on  a  particular  roll,  kept  for  that  purpose" : 
but  this  course  was  altered  in  the  time  of  IVright,  Ch.  J.  who 
caused  them  to  be  entered  on  the  top  of  the  issue  roll'',  as  the  practice 
is  at  this  day.  In  the  Common  Pleas,  they  are  still  entered  by  the 
clerk  of  the  warrants,  on  distinct  rolls,  which  are  filed  in  the  bundle 
of  common  rolls  in  that  court :  And  it  is  a  rule,  that  "  the  clerk  of  the 
treasury  shall  not  sign  or  seal  any  record  of  nisi  priiis,  unless  the 
same  be  first  signed  or  stamped  by  the  clerk  of  the  warrants,  or  his 
deputy  ;  nor  shall  the  e.vigenter  receive  any  j^luries  capias,  in  order 

»  1  Lil.  P.  R.  1,17.  Sty.  P.  R.  13.  2  Kcb.  121.  8  Mod.  77.  1  Str.  526.  2  Str.  807.  2 

273.  Ld.  Raym.  1533,  4.  Fitzgib.  191.  1  Wils. 

^  41  E<lw.  III.  1.  b.  but  see  1  Wils.  39.  39.  183. 

"  18  Hen.  VI   c.  9.  32  Htn.  VIII.c.  30.  §  *"  4  Dunif.  &  East,  370. 

2,  3.  18  Eiiz.  c.  14.  §  3.  4  &  5  Ann.    c.lG.  g  1  Salk.  88. 

^  R.  M.  5  Ann.  2.  K.  D.  I'  /,/.  HjUI.  R.  E.  4  Jac.  II.  K.  B. 

*=  Dyer,  180.  225.  do.  Jac.  277.  March, 
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to  make  an  e.rigent  or  proclamation  thereon,  before  (he  same  is  so 
si"-iic(l  or  stamped' :"  And  no  judjiment  whatever,  (except  final  judg- 
ments upon  posteas  and  writs  of  inquiry,  and  nonproHsesJ  shall 
be  sl"-ned  by  any  of  the  prothonotaries,  unless  the  stamp  of  the  clerk 
of  the  warrants  be  first  impressed  on  the  paper,  whereon  such  judg- 
ment is  to  be  sii^ned,  whereby  it  may  appear  that  warrants  of  attorney 
are  duly  filed''.  The  want  of  a  warrant  of  attorney  is  aided,  after 
verdict,  by  the  statutes  of  jeofails'' :  and  by  the  statute  of  8  Hen.  VI. 
c.  12.  a  misprision  of  the  clerk  in  the  warrant  may  be  amended,  in 
affirmance  of  the  judgment''. 

It  only  remains  to  be  observed,  with  regard  to  the  warrant  of 
attorney,  that  by  the  act  of  parliament  which  subjects  it  to  a  stamp 
duty",  "  no  attorney  shall  sue  out  any  writ  or  process,  or  commence, 
"  prosecute,  or  defend  any  action,  unless  he  shall  have  delivered  to 
"  the  ofncer,  or  liis  deputy,  appointed  to  sign  or  issue  the  first 
"  process  for  the  plaintiff,  or  to  enter  file  or  record  the  bail  or 
"  appearance  for  the  defendant,  a  jnemoranduni  or  minute  of  his 
"  warrant,  didy  stamped  \s\\\\  9.  jive  shilling  stamp'':  containing  the 
"  names  of  the  parties,  the  court,  and  the  attorney,  and  where  a 
"  prsecipe  is  required,  (except  for  an  original,)  the  nature  and  de- 
"  nomination  of  the  process,  and  the  return  of  it^ ;  which  memo- 
"  randiim  or  minute  the  said  officer  or  his  deputy  shall  receive,  and 
"  forthwith  enter  or  file  of  record,  and  shall  sign  thereon  the  day  of 
*'  delivering  it."  A  similar  memorandum  or  minute  is  required,  by 
the  same  act,  previous  to  entering  up  judgment  on  a  cognovit  ac- 
tionem, or  warrant  of  attorney'', 

Attornies  residing  in  the  country  frequently  employ  agents  in  town, 
to  prosecute  and  defend  suits  ;  and  on  the  other  hand,  attornies  in 
town  sometimes  emjjloy  agents  in  the  country,  to  superintend  the 
execution  of  writs,  &c.  Where  country  attornies  are  concerned  as 
principals,  declarations,  pleas,  and  other  proceedings  should  not  be 
delivered  and  carried  on  in  the  country,  but  by  the  agents  in  town'  ; 
to  whom   all  notices   in   the  cause  should  likewise  be  given'' :  And  if 

a  R.  H.  '2  &  3  Jac.  II.  C.  P.  f  48  Gto.  III.  c.  149.  Scked.  Part  II.  §  III. 

b  K.  M.  b  Geo.  II.  C.  P.  and  see  R.  T.  33  55  Geo.  III.  c.  184.  Sched.  Part  II.  §  III. 
Hen.  VI.  §  4.  K.  H.  14  &  16  Car.  II.  reg.  2.  K  Append.  Chap.   IV.  §  3,  4.  Post,  Chap. 

C.P.  XII. 

«  32  Hen.  VIII.  c.  30.  18  Eliz.  c.  14.  and  h  Id.  ^  5. 

see  1  Wils.  85.  '  I'np-  K.  B.  81.  Imp.  C.  P.  231.  and  see 

ii  Doug.  114.     And  gee  further,  as  to  the  Barnes,  311.  Pr.   Reg.    124.  S.  C.  Cas.  Pr. 

warrant  of  attorney,  and  when  it  shall    he  C.  P.  1)4.    101.     109.  Pr.    Keg.    280,    81. 

entered  or  filed,  Com.  Dig-  tit.  AUorncij,   B.  Barnes,  251.  Cas.  Pr.  C.  P.  123.  S.  C. 
7^3.  ^  \  Diinif.  &  East,  "(11.  5  East,  569. 

«  25  Geo.  III.  c.  80.  f   13,  &c. 
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(he  agent  of  Ihc  plaintiff's  attorney  give  the  agent  for  the  defendant 
time  to  plead,  the  country  attorney  cannot  sign  judgment  till  that 
time  be  expiree^,  lu  the  King's  Benclj,  notice  of  trial  or  inquiry'',  or 
a  countermand  or  continuance  of  notice  of  inquiry^  must  be  given  in 
town  ;  but  a  countermand  of  notice  of  trial  may  be  given  in  the 
country'^.  In  the  Coimnon  Pleas,  it  seems  that  notices  of  trial  and 
countermands,  and  notices  of  executing  writs  of  inquiry  and  coun- 
termands, may  be  given  either  to  the  attorney  in  the  country,  or  to  the 
agent  in  town  ;  but  of  those  things  which  are  to  be  done  only  in 
town,  notice  must  be  to  the  agent :  and  all  notices  where  the  party 
lias  a  known  attorney,  must  be  given  to  that  attorney  or  his  agent, 
and  not  to  the  party  himsellf^  Payment  to  the  attorney  is  payment 
to  the  principaK ;  but  it  is  otherwise  of  payment  to  an  agent,  cm- 
ployed  by  the  plaintiff's  attorney''. 


When  the  plaintiff  is  a  pauper,  and  will  swear  that  he  is  not 
worth  Jive  pounds,  after  all  his  debts  are  paid,  except  his  wearing 
apparel,  and  the  sidyect  matter  of  the  action'',  he  may  be  admitted  to 
sue  in  furmd  j^f^uperis.  But  the  defendant  in  a  civil  action  is 
never  allowed  to  defend  it  as  a  pauper'.  It  was  formerly  a  rule'', 
that  none  could  be  admitted  to  sue  in  forma  pauperis,  out  of  court ; 
but  now,  if  a  plaintiff  will  make  affidariO,  that  he  is  not  worth  Jice 
pounds,  &c.  he  may,  u[)OU  petition  '  to  the  chief  justice,  supported 
(in  tiie  King's  Bench,)  by  counsel's  opinion"  of  his  cause  of  action, 
he  admitted  out  of  court"  ;  which  admission  may  be  either  at  the 
conMuencement  of  the  suit,  or  afterwards  pendente  lite^' :  and  upon 
his  being  so  admitted,  an  attorney  and  counsel  shall  be  assigned  him, 
pursuant  to  the  statute  11  Hen.  VII.  c.  12.;  and  he  shall  be  per- 
mitted to  carry  on  the  proceedings  gratis,  without  using  stamps'',  or 
paying  fees  to  the  oOicers  of  the  court,  unless  he  obtain  a  verdict  for 

•  In  llie  Common  Pleas,  if  an  appearance  ''  R.  H.  3  &  4  Jac.  II.  reg.  1.  fa- J  K.   B. 
be  entered  in  the  name  of  an  agent  to  the  Hul.  Costs,  212.  but  see   1    Lil.  P.  R.  633. 
tlefeiiilant's  attorney,   judgment    cannot  be  where  the  sum  is  said  to  be /en  pounds, 
signed,  tliough  the  plea  be  delivered  in  the  »  Hul.  Costs,  220.  Barnes,  328. 

name  of  the  latter.  3  Bos.  &  Pul.  111.  l'  R.  H.  3  &  4  Jac.  II.r<>g.  i.  K.  B. 

"  3  East,  368.  i  Append.  Chap.  IV.  §  8. 

•=  Imp.  K.  B.  483.  and  see   1  Lee's  Prac.  "» Id.  §  9. 

Die.  27.  n  Jd.  §  10. 

^2  Str.  1073.  Cas.  temp.  Hardw.  3G'A  S.C.  o  R,  II.  3  &  4  Jac.  II.   reg.   1.  fa.)   K.  B. 

Imp.  K.  B.  82.  V  Say.  Costs,  90.  3  Wils.  24. 

•  Barnes,  306.  q  Stat.  5  \V.  &  M.  c.  21.  §  14.  &c.  and 
'  1  Blac.  Rep.  3.  see  the  statutes  44  Geo.  III.  c.  98.  §  19.  48 
8  Doug.  623,  4.  and  see  Palej's  law  of  Geo.  III.  c.   149.   Sc/ied.  Part  II.   ^  V.  35 

Principal  Si  Agenl,  182.  {!.)  Geo.  Ijl.  c.  184.  Sched.  Part  II.  §  V. 
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more  than  Jive  pounds,  and  then  the  officers  shall  be  paid  their  coxiri 
fees,  and  for  passinj^  the  record,  &c.  But  the  opinion  of  counsel,  or 
a  certificate  under  his  hand,  that  he  thinks  the  party  has  merits,  is 
necessary,  as  well  as  an  affidavit  that  he  is  not  worth  ^re  pounds, 
before  the  court  will  permit  a  person  to  sue  in  forma  pauperis''. 

Neither  is  a  pauper  liable  to  pay  costs  to  the  defendant,  if  he  be 
nonsuited,  or  have  a  verdict  against  him  :  for,  by  the  statute  23  Hen. 
VIII.  c.  IS'',  which  gives  costs  to  the  defendant  upon  a  nonsuit  or 
verdict,  it  is  provided  that  "  every  poor  person,  being  ])laintiff  in 
"  any  action  of  debt,  &c.  who,  at  the  commencement  of  his  suit,  shall 
"  be  admitted,  by  the  discretion  of  the  judge  or  judges  where  the 
"  action  is  pursued,  to  have  his  process  and  counsel  of  charity^ 
"  without  paying  money  or  fee  for  the  same,  shall  not  be  compelled 
'*  to  pay  any  costs  by  virtue  of  this  statute,  but  shall  suffer  other 
"  punishment,  as  by  the  discretion  of  the  justices  before  whom  the 
"  suit  shall  depend,  shall  be  thought  reasonable."  It  has  been  said, 
that  if  a  pauper  be  nonsuited,  he  shall  pay  costs,  or  be  v/hipped"= ;  but 
this  punishment  does  not  appear  to  have  been  ever  inflicted*^.  If  the 
pauper  give  notice  of  trial,  and  do  not  proceed,  or  be  otherwise 
guilty  of  improper  conduct,  the  court  will  order  him  to  be  dispaupered* ; 
but  until  this  be  done,  they  will  not  make  any  rule  about  costs^  And 
unless  the  pauper's  conduct  appear  to  have  been  vexatious,  the  court 
will  not  stay  the  proceedings  in  a  second  action,  until  the  costs  are 
paid  of  a  nonsuit  in  a  prior  one,  for  the  same  causes  ^  nor,  if  the 
pauper  should  succeed  in  the  second  action,  will  they  deduct 
the  costs  of  the  first,  out  of  those  recovered  in  the  second**.  In  a 
second  ejectment  by  a  pauper,  the  court  refused  to  grant  a  rule  for 
staying  the  proceedings,  until  the  costs  were  paid  of  a  prior  ejectment 
for  the  same  cause":  but  it  was  admitted,  that  he  would  not  in  such 
second  action  be  allowed  to  sue  in  Jhrmd  pauperis'.  And  though  a 
pauper  be  not  liable  to  pay  costs,  yet  he  is  entitled  to  receive  them 
from  his  adversary''. 

An  infant,  or  person  under  the  age  of  twenty  one  years,  not  beings 
capable  of  appointing  an  attorney,  must  sue  by  his   prochein  amy  or 

a  Goodlille  u.  Mayo,  H.  25  Geo.  III.  K.  B.  but  see  Cas.  Pr.  C.  P.  47.  Pr.  Reg.  405.  S.  C. 

t>  §  2.  1  Str.  420.  semb.  contra. 

'   1  Sid.  261.2  Salk.  506.  7  Mod.  114.  e  2  Str.  878.   1121.  3  Wils.  24.  i/a^/on  v. 

d  Id.  ibid.  Colhoys,  E.    35  Geo.  III.   K.   B.  but  see  2 

e  2  Lil.  P.  R.  633.  2  Salk.  50G.  1  Str.  420.  Durnf.  &  East,  511. 

2  Str.  933.  1 122.  3  Wils.   24.  1  Bos.  &  Pul.  •>  2  Str.  891. 

40.  6  East,  505,  2  Smith  R.  676.  S.  C.  '  Goodlille  v.  Mayo,   H.   29  Geo.  III.  K. 

f  2  Str.  878.   983.  3  Wils.  24.  1  Bos.  &  B.  4c  see  2  Str.  1121. 

Pul.  40.  6  East,  505.  2  Smith  R.  676.  S.  C.  ^  I  Bos.  &  Pul.  39. 


OF   INFANTS.  95 

guardian^,  unless  where  he  sues  as  co-executor  with  others,  in  wliich 
case  it  is  hohh'ii,  that  the  executors  of  lull  age  uiay  aj)point  an  at- 
torney for  themselves  and  tlie  infant,  as  tiiey  make  tojfethcr  hut  ont; 
rej)rescntalivt'''.  And  hence,  he  caiuiot  he  an  informer  upon  u  penal 
statute'  ;  for,  hy  the  18  Eliz.  c.  5.  "  every  informer  upon  a  penal 
"  statute;  must  exhihit  his  suit  in  proper  person,  and  pursue  the 
"  same  only  hy  himself  or  his  attorney."  An  infant  defendant 
must  in  all  cases  appear  and  defend  by  guardian,  even  where  he 
is  sued  as  co-executor  with  others'' :  And  common  hail  cannot  he 
filed  for  him  under  the  statute,  though  he  be  sued  jointly  with  other 
defendants^  If  he  appear  by  attorney,  it  is  error';  though  if  an 
infant  plaintiff  a|)pcar  by  attorney,  it  is  cured  by  the  statutes  of 
jeofails*^.  It  also  seems,  that  in  an  action  against  baron  and  feme, 
the  feme  being  under  age,  she  ought  to  apj)car  hy  guardian''. 

To  constitute  a  prochein  amy  or  guardian,  the  person  intended, 
who  is  usually  some  near  relation,  should  come  with  the  infant, 
before  a  judge  at  his  chambers;  or  else  a  petition'  should  be  pre- 
sented to  the  judge,  on  behalf  of  the  infant,  stating  the  nature  of  the 
action,  and,  if  for  the  defendant,  that  he  is  advised  and  believes  he 
has  a  good  defence  thereto  ;  and  praying,  in  respect  of  his  infancy, 
tliat  the  person  intended  may  be  assigned  him,  as  his  prochein  amy 
or  guardian,  to  prosecute  or  defend  the  action.  This  petition  sliouid 
be  accompanied  with  an  agreement^,  signifying  the  assent  of  the 
intended  prochein  amy  or  guardian,  and  an  affidaviO,  made  by 
some  third  person,  that  the  petition  and  agreement  were  duly  signed. 
On  being  applied  to  in  either  of  these  ways,  the  judge  will  grant 
his  Jiat ;  upon  which  a  rule  or  order  should  be  drawn  up,  with  the 
clerk  of  the  rules,  in  the  King's  Bench,  for  the  admission  of  the 
prochein  amy  or  guardian"':  In  the  Common  Pleas,  the  order  for 
the  admission  is  made  by  the  judge,  and  entered  by  the  prothonotaries 
on  their  remembrance  roll  :  which  admission  is  eitlier  special,  to 
l)rosecute  or  defend  a  particular  action,  or  general,  to  j)rosecute  or 
ilefend  all  actions  whatsoever" ;  though  it  is  said,  that,  hy  the  practice 

•  Co.  Lit.  135.  b.  2  Inst.  261.  090.  F.  N.  «  B/ig/<  v.  Minster  Smothers,  T.  28  Geo.  III. 

B.  27.  2Saund.  117./.  (1.)  K.  B. 

I'  2  Saund.  212.  213.  (b.J     But  see  Com.  ^  8  Co.  58.  b.  9  Co.  30.  b.   2  Saund.  212. 

Dig.  tit.  Pleader,  2  C.   1,  where  it  is  said,  a.  (4,  5.)  Barnes,  413.  418.  2  Wils.  50. 

that  if    several  sue  jointly,    and  some   are  e  21  Joe.  I.  c.  13.  4  &  5  Ann.  c.  16. 

within  age,  and  some  of  full  ago,  and  all  ap-  ''   1  D'Anv.  Abr.  (302. 

pear  by  attorney,  it  is  no  error;  for  those  *  Append.  Chap.  IV.  §  1 1,  12. 

of  full  age  may  make  an    atloimiy   for  all.  ''  Id.  §  l.'>. 

The  authorities  cited,  however,  do  not  sup-  '  Append.  Chap.  IV.   §  14. 

port  this  doctrine.  '"  Id.  §  15,   16. 

c  Say.  Rep.  51.  «  1  Str.  304.  Append.  Chap.  IV,  §  17. 

"«  «  Str.  784. 
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of  the  King's  Bench,  a  special  admission  of  a  guardian,  to  appear 
in  one  cause,  will  serve  for  others".  The  infant's  father  is  usually 
aj)pointecl  his  proc/iein  amy  :  hut  where  the  father,  being  a  necessary 
witness  for  the  infant,  cannot  be  appointed,  the  court  of  King's 
Bench,  on  motion,  will  appoint  some  other  person,  with  the  father's 
consent''. 

The  rule  or  order  for  the  admission  of  a  prochein  amy,  should  be 
obtained  before  declaration,  and  a  copy  thereof  annexed  to  it  ;  or  the 
defendant  is  not  comj)ellable  to  plead'^ :  and  the  attorney  for  the 
plaintiff,  if  required,  must  give  notice  to  the  defendant's  attorney,  of 
the  i)lace  of  abode  of  the  prochein  amy'^.  In  like  manner,  the  rule  or 
order  for  the  admission  of  a  guardian  should  be  obtained  before 
plea,  and  a  coi)y  of  it  annexed  thereto  ;  for  if  an  infant  defendant 
appear  by  attorney,  though  it  be  in  consequence  of  common  process, 
with  a  notice  requiring  him  to  appear  in  that  manner,  the  plaintiff 
may  obtain  an  order  for  striking  out  the  appearance,  and  that  the 
defendant  appear  by  guardian  within  a  certain  time,  being  usually 
Jour  or  six  days  ;  or  in  default  thereof,  that  the  plaintiff  may  be  at 
liberty  to  name  a  guardian,  to  appear  and  defend  for  him^ :  And  a 
similar  order  may  be  obtained,  where  the  defendant  neglects  to  appear 
at  alF.  If  a  prochein  amy  or  guardian  be  changed,  pending  an 
action,  the  fact  ought  to  be  stated  by  an  entry  on  the  record^. 

An  infant  plaintiff  cannot  be  compelled  to  give  security  for  costs, 
on  the  ground  of  the  insolvency  of  his  prochein  amy^ :  and  the 
latter  alone  is  liable  to  the  payment  of  costs' ;  and  if  he  refuse  to 
pay  them  on  demand,  he  may  be  proceeded  against  by  attachment"'. 
Yet,  where  an  infant  plaintiff  was  taken  in  execution  for  costs,  the 
court  refused  to  discharge  him  on  motion'.  And  it  has  been  ad- 
judged, that  costs  are  payable  by  an  infant  defendant^. 

■  1  Str.  305.  *  Cro.  Eliz.  53.    1  Str.  548.    2  Str.  708. 

''  1  Dowl.  &  Ryl.  13.  And  the  prochein  amy  is  prima  facie  liable  to 

«  Sty.  P.  R.  264.  the  i)laii)tifF's  attorney  for  his  costs,  as  well 

<l  1  Wils.  246.  as  to  the  defeiuiant.  2  Esp.  Rep.  473. 

e  Barnes,  413.    418.      7   Taunt.  488.  I            ^  Cas.  Pr.  C.  P.   32.  Willes,  U'O.   Barnes, 

Moore,   250.    S.  C.    and    see  2   Chit.    Rep.  128.  Pr.  Reg.  102.  S.  C. 

22.  (a.)  »  2  Str.  1217.   13  East,  6.  and  see  Barnes, 

f  2  Str.  1076.  2  Wils.  50.  183.   1  Bos.  &  Pul.  480. 

g  4  Taunt.  765.  ""Dyer,  104.  1  Bulst,    189.  2  Str.  1217. 

b  1  Marsh.  4.  &  see  2  Cliit.  Rep.  359. 
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Of  the  Original,  Writ  ;  and  Process  thereon,  previous  to 
the  Capias,  in  the  King's  Bench  wwrZ  Common  Pleas. 

\  N  original  writ  is  a  mandatory  letter  from  the  king  in  Chancery, 
sealed  with  liis  great  seal"  ;  and,  in  the  King's  Bench,  may  be 
the  means  of  commencing  all  personal  actions,  against  every  person 
not  being  an  attorney  or  officer  of  the  court,  or  a  prisoner  in  the 
actual  custody  of  the  marshal.  Formerly  indeed,  it  was  not  usual  to 
proceed  in  the  King's  Bench  by  original  writ,  in  debt,  detinue,  or 
other  action  of  a  mere  civil  nature'^ :  but  the  modern  practice  is  dif- 
ferenf^ ;  and,  in  Lord  Mansfield's  time,  where  the  defendant  pleaded 
to  the  jurisdiction,  in  an  action  of  debt  commenced  by  original  writ, 
the  court  gave  judgment  on  demurrer  for  the  plaintifV;  and  declared, 
that  if  such  ai)lea  should  come  before  them  again,  they  would  inquire 
by  whom  it  was  signed'.  On  the  other  hand,  an  original  writ  seems 
to  have  been  formerly  the  only  way  of  proceeding  against  peer*,  and 
members  of  the  house  of  commons* ;  as  it  is  still,  against  the  former^, 
and  also  against  corporations,  or  hundredors,  on  the  statutes  of 
hue  and  cry,  &c.e ;  or  where,  by  reason  of  the  defendant's  being 
abroad,  or  keeping  out  of  the  way,  he  cannot  be  arrested  or  served 
with  process. 

Another  benefit  attending  this  mode  of  proceeding  in  the  King's 
Bench  is,  that  after  judgment  in  an  action  by  original,  a  writ  of  error 
will  not  lie  in  the  Exchequer  chamber,  where  it  is  often  brought  for 
the  mere  purpose  of  delay,  .but  only  in  Parliament''.  The  reason  is, 
that  at  common  law,  no  writ  of  error  lay,  except  in  Parliament,  from 
the  judgment  of  this   court ;  and  the  statute'  which   gave   a  writ  of 

»  Finch,  L.  237,  3  Blac.  Com.  273.  &c.  depending  by  orisinal  writ  in  the  King's 

b  4  Inst.  76,  Trye,  53.  77.   ami  see  lord  Bench,  as  well  as  in  the  Common  Pleas. 

Hale's  Treatise,  in  1  Harg.  Law  tracts,  360.  *Trye,  9.  13.   Lil.  Ent.  21.  2  II.    Blac. 

362.  364.   2  Blac.  rep.  850.  3  Blac.  Com.  267. 299. 

42.                               •  f  3  Maule  &  Sel.  88. 

«  Cas.  temp.  Hardw.  317.  8  Trye,  11.  Barnes,4l5. 

•^  See  also  the  statute   13  Car.  U.  stat.  2.  h  i  sid.  424.  Trye,  6.  2  H.  Blac.  304, 

c.  2.  §  G.  which  speaks  of  actions  of  debl,  •  27  Eliz.  c.  8. 
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error  in  the  I'^xclioqiuT  ciKimlxM-,  only  extciuls  to  such  actions  :is  arV?' 
first  comiiicnccHl  in  the  Kind's  Bench  :  therefore,  though  a  writ  of 
error  will  lie  in  the  Exchequer  chamber,  on  a  judi^nient  by  bill,  wliicli 
orifjinates  in  the  Kini^'s  Bench,  yet  it  is  otherwise  where  the  jiulg;- 
ment  is  upon  an  original  writ,  which  issues  out  of  Chancery,  where 
the  action  in  that  case  is  first  cominenced" 

But,  in  order  to  save  the  great  and  unnecessary  expence  of  suing- 
forth  special  writs  in  small  and  trifling  suits,  it  was  enacted  by  the 
statute  5  Geo.  11.  c.  27.  §  5.,  that  "  no  sjjccial  writ  or  process 
"  should  be  issued  out  of  any  superior  court,  where  the  cause  of 
"  action  sliould  not  amount  to  the  sum  of  ten  pounds  or  upwards''." 
And,  by  the  statute  51  Geo.  III.  c.  124.  §  1.  "  where  the  cause  of 
"  action  in  any  court  shall  not  amount  to  the  sum  of  fifteen  pounds, 
"  exclusive  of  any  costs,  charges  and  expences,  that  may  have  been 
*'  incurred  recovered  or  become  chargeable,  in  or  about  the  suing 
"  for  or  recovering  the  same,  or  any  j)art  thereof,  except  where  the 
"  cause  of  such  action  shall  arise  or  be  maintainable  upon  or  by 
"  virtue  of  any  bill  or  bills  of  exchange,  promissory  note  or  promis- 
"  sory  notes,  no  special  writ  or  writs,  nor  any  process  specially 
"  therein  expressing  the  cause  or  causes  of  action,  shall  be  sued 
"  forth  or  issued  from  any  court,  in  order  to  compel  any  person  or 
"  persons  to  appear  thereon  in  such  court :  and  all  proceedings  and 
"  judgments  that  shall  be  had  on  any  such  writ  or  process,  shall  be, 
*'  and  are  thereby  declared  to  be  void  and  of  no  effect :"  which 
statute  was  continued  by  the  57  Geo.  Ill,  c.  101.  until  the  first  day 
of  November  1823,  and  (henceforth  until  the  end  of  the  next  session 
of  Parliament.  But  a  bailable  writ  is  not  necessarily  a  special 
writ,  within  the  meaning  of  the  above  statutes''.  It  is  also  a  ride  of 
the  court  of  King's  Bench'',  thai  "  in  all  actions  in  which  the  plaintiff 
shall  proceed  against  (he  defendant  by  special  original  writ,  and  shall 
recover  less  than  the  sum  of  fifty  pounds,  he  shall  not,  on  (axing 
costs,  be  allowed  any  more  or  other  costs,  than  he  would  have  been 
entitled  to,  in  case  he  had  proceeded  by  bill ;  except  in  such  actions, 
in  which  he  could  not  proceed  by  bill,  or  in  whicb  any  defendant  shall 
be  actually  outlawed."  But  the  costs  of  a  special  original  were 
allowed,  in  an  action  brought  on  a  bond,  the  penalty  of  which  was 
more  than  fifty  pounds,  though  the  sura  found  due  was  only  twenty; 
pounds^, 

a  Run.  Eject.  205,  6.  Gilb.  K.  B.  319.  d  R.  M.  23  Geo.  II  I,  K.  B. 

''  3  Bur.  1484.  e  2  Chit.  Rep.  148. 

c  1  Barn.  &.  Aid.  393. 
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Orii^inal  writs  are  calculated  for  the  commpncement  or  removal 
of  actioiis\  And  they  are  either  de  cursti,  or  ma  gist  r  alia}'  :  the 
former  were  framed  in  the  king's  courl,  before  the  division  of  it  hy 
mairna  charta",  and  are  to  be  found  in  the  register  of  orii^inal 
writs'* ;  the  latter  were  made  out  hy  the  masters  in  chancery,  pur- 
suant to  the  statute  of  Westm.  2.  (13  Edw.  1.)  c.  24.  hy  whicli  it  is 
enacted,  that  "  whenever  it  shall  happen  in  Chancery,  that  in  one 
"  case  a  writ  is  found,  and  not  in  a  similar  case,  fallinjj  under  the 
"  same  law,  and  requiring  the  like  remedy,  the  clerks  of  the  chancery 
"  shall  agree  in  making  a  writ,  or  refer  the  plaintifis  to  the  next  par- 
liament." Of  the  register  of  original  writs,  upon  which  Fitz- 
herbert's  natura  brevium  is  a  comment,  it  has  been  said%  that  every 
man  who  is  injured  will  be  sure  to  find  in  it  a  method  of  relief,  ex- 
actly ada|)ted  to  his  own  case,  described  in  the  compass  of  a  few 
lines,  and  yet  without  the  omission  of  any  material  circumstance. 
So  that  the  wise  and  equitable  provision  of  the  statute  Westm.  2. 
for  framing  new  writs  when  wanted,  is  almost  rendered  useless  by 
the  very  great  perfection  of  the  ancient  forms.  And  indeed,  says 
the  learned  Comraentator'^,  "^I  know  not  whether  it  is  a  greater  credit 
to  our  laws,  to  have  such  a  provision  contained  in  thcra,  or  not  to 
have  occasion,  or  at  least  very  rarely,  to  use  it." 

In  actions  of  account,  covenant^  debt,  annuity,  and  detinue,  the 
original  writ  is  called  a  praecipe"  ;  by  which  the  defendant  has  an 
option  given  him,  either  to  do  what  he  is  required,  or  shew  cause  to 
the  contrary  :  but  in  assumpsit,  and  actions  for  wrongs,  it  is  called 
a  pone,  or  si  tefecerit  securum^' ;  by  which  the  defendant  is  peremp- 
torily required  to  shew  cause  in  the  first  instance.  In  point  of  form, 
the  original  writ  is  special  or  general,  nominatum  vel  innominatum': 
The  former  contains  the  time,  place,  and  other  circumstances  of  the 
demand,  very  particularly  ;  the  latter,  only  a  general  complaint, 
without  expressing  the  particulars,  as  the  writ  of  trespass  quare 
clausum  f regit,  &c. 

In  the  Common  Pleas,  we  have  seen%  an  original  writ  is  either  a 
special  original,  adapted  to  the  nature  of  tlie  action,  or  a  common 
original  in  trespass  quare  clausum  fregit^ ;  and  there  is  a  rule  m 

•  Tiye,  1.  12.  93.  as  to  the  Chancellor'.s  common  law  antlu)- 

''Gilb.  K.  B.  312.     1  Inst.    54.  b.    73.  b.  rity,  in  ordering  original  wiils  to  be   made- 

2  Inst.  407.  670.  7  Co.  4.    a.  8  Co.   48,  9.  out  by  the  cursitors. 

c  Chap.  11.  E  Append.  Chap.  V.   §  2.  4. 

d  1  Inst.  16.  b.  54.  b.  73.  b.  Gilb.  C.  P.  h  Id.  §  6.  and  see  Finch,  L.  257. 

4,  5.  3  Blac.  Com.  183.  i  I  Bac.  Abr.  29.  Gilb.  C.  P.  3. 

e  3  Blac.  Com.  1 83,  4.  *"  Ante,  86. 

'Id.  184.  and  see  1  Madd.  Chan.  5,  &c.  '  Append.  Chap.  V.  §  9. 
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that  courts  that  "  no  attorney  shall  deliver  or  receive  any  declaration 
Avithout  an  original,  proper  (o  the  cause  of  action,  being  first  sued 
forth  to  warrant  the  same  '."  which  rule  is  now  disused.  A  special 
original  however  is,  in  that  court,  seldom  issued  in  the  first  instance, 
except  in  cases  where  it  is  absolutely  necessary,  as  in  proceeding 
against  peers,  corporations,  and  hundreJors,  who  are  not  subject  to 
a  capias  ;  but  the  usual  mode  of  commencing  actions  in  this  court, 
is  by  issuing  out  a  writ  of  capias  quarc  clausum  fregit,  which  is 
founded  on  a  supposed  original,  and  answers  to  the  bill  of  Middlesex 
or  latddt  in  the  King's  Bcnch^  Before  the  statute  19  Hen.  VII.  c 
9.  a  practice  had  been  introduced,  of  commencing  an  action  in  the 
Common  Pleas,  by  bringing  an  original  writ  of  trespass  quare 
clausum  fregit,  for  breaking  the  plaintiff's  close,  vi  et  armis ;  which, 
by  the  old  common  law,  subjected  the  defendant's  person  to  be 
arrested  by  writ  o^  capias ;  and  then  afterwards,  by  connivance  of 
the  court,  the  plaintiff  might  proceed  to  prosecute  for  any  other  less 
forcible  injury"'.  This  practice  appears  to  have  been  formerly  dis- 
countenanced by  the  courl*^;  but  was  afterwards  revived,  and  may  still 
in  strictness  be  resorted  to,  in  cases  where  the  defendant  keeps  out 
of  the  way,  so  that  he  cannot  be  arrested  upon,  or  served  with  pro- 
cess against  his  person. 

The  original  writ''  is  issued  by  the  cursitor,  who  is  so  called  from 
the  writs  de  cursu  ;  and  where  no  capias  lies,  as  against  peers  or 
members  of  the  house  of  commons,  or  against  corporations,  or  hun- 
dredors  on  the  statutes  of  hue  and  cry,  &c.  it  is  necessarily  the  first 
proceeding  in  the  cause.  And  where  a  capias  lies,  but  the  defen- 
dant absconds,  or  keeps  out  of  the  way,  so  that  he  cannot  be  arrested 
or  served  with  process  against  his  person,  it  is  usual  to  sue  out  an 
original  writ,  in  order  to  proceed  to  outlawry.  But  in  all  other 
cases,  the  practice  is  for  the  plaintiff's  attorney  to  make  out  a  prse- 
cipe^  for  an  original  writ,  and  deliver  it  to  the  filacer,  who  there- 
upon isTVies  the  capias  in  the  first  instance,  keeping  the  praecipe  as 
instructions  for  the  original,  which  is  not  in  fact  issued,  unless  it  be- 
come necessary,  in  consequence  of  a  writ  of  error  after  a  judgment 
by  default".  There  being  no  cursitor  for,  an  original  writ  cannot 
be  issued  into  a  county  palatine  :  but  when  the  cause  of  action,  being 
of  a  transitory  nature,  arises  therein,  an  original  writ  may  be  issued 
into  another  county  ;  and  the  defendant,  if  he  reside  in  a  county  pala- 

a  R.  M.  30  Car.  II.   C.   P.  and  see  R.  T.           ^  Append.  Chap.  V.   §  8. 

1649.  C.  P.                                 .  f /J.  §1.3.  5,  7. 

^  Ante,  86.  g  And  see  further,  as  to  theprtecipe  for  an 

«3  B!ac.  Com.  281.  orlghial  writ,    Chitty  on   Pleadin-,    1  V.  p. 

^  R.  H.  2C(7r.  F.  §  1,  C.  P.  245. 
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tine,  may  be  brought  iiilo  court  on  a  testatum  capias;  and  if  he 
alkrwards  move  to  chani^e  tlie  venue  into  the  county  palatine,  tlie 
court  will  make  him  undertake  not  to  assign  for  error  the  want 
of  an  original'.  On  suini^  out  the  orit^inal  writ  or  capias,  where  the 
plaintiff's  demand  exceeds  ^or/j/  pounds,  a.  Jine  is  payable  to  the 
kini;,  by  way  of  composition  for  the  liberty  of  suing  in  his  court''  ; 
which  fine  is  estimated  according  to  the  amount  ot"  tlic  dcmaiul,  being 
six  shillings  and  eight  j)ence  for  every  hundred  marks,  or  ten  shdhngs 
for  every  hundred  pounds".  Tlic  original  writ  should  be  directed  to 
the  sheriff,  or  sheriffs,  of  the  county  where  the  action  is  brought,  and 
inleiuk'd  to  be  tried;  and  it  should  be  tested  or  witnessed  in  the 
king's  name,  at  }Vestmi}ister,  or  wlierevcr  else  the  Chancery  is 
hohi(>n''  ;  and  as  that  court  is  supposed  to  be  always  open,  it  may  be 
tested  in  vacation,  as  well  as  in  term-time'' :  but  a  private  seal  is 
fre([uently  necessary  for  passing  it  in  vacation. 

The  terms  are  those  limes  or  seasons  of  (he  year,  Avhich  are  set 
apart  for  the  dispatch  of  business,  in  (ho  superior  courts  of  common 
law.  The  history  of  these  terms  is  given  by  Sir  Henry  Spehnan^, 
who  has  clearly  and  learnedly  sliewn,  that  (hey  were  gradually  formed 
from  the  canonical  constitutions  of  the  church  ;  being  indeed  no  other 
than  those  leisure  seasons  of  the  year,  which  were  not  occupied  by 
the  great  festivals  or  fasls,  or  which  were  not  liable  to  the  general 
avocations  of  rural  business.  There  are  four  terms  in  the  year  ;  which 
are  called,  from  some  festival  or  saint's  day  preceding  their  com- 
mencement, the  terms  of  Saint  Hilanj,  of  Easter,  of  the  Holy 
Trinity,  and  of  Saint  Michael.  Hilary  term  begins  on  the  octave 
of  Saint  Hilary,  or  the  eighth  day  inclusive  after  the  feast  day  of  that 
saint,  which  falling  on  the  13th  of  January,  the  octave  therefore,  or 
first  day  of  Hilary  term  is  the  '20th  of  January  ;  and  it  ends  on  the 
l^th  of  Tebruary  following,  unless  it  happen  on  a  Sunday,  and  then 
on  the  13lh  of  February".  Easter  term  begins  in  fifteen  days  of 
Easter,  being  the  Sunday  fortnight  after  that  festival ;  and  ends  on 

«   1  S(l.  Pr.  272.   Marsiltnv.  Bell,  H.   28  e  r,ye,  39,  <5().  Sty.   Rep.  402.    3    Keb. 

Gw.   III.  C.  P.    Imp.  C.  P.    '271.    1  Taunt.  21 4.    And  see    fmtiicr,  as    to    the  tesic  of 

120.  original  writs,  1  Matlcl.  Chan,  15. 

<>Gi!l).  C.P.  7.  ^Jitn.  Aug.   1.    2.  §  9.    and  see  3  Blac. 

c  Trye,  38,  9.  R.  11.  6  W.   &   M.  K.  B.  Com.  273. 
Appirnd.   Ciiap.  V.  §  9.     A  fee  of  6s.  8d.  is  g  In  flilaiy  term,  the  first  day  of  full  If'rin 

also  payable  lo  the  King,  on  every  writ  of  is  the  23rd  of  January,   if  not  Sun:i<nj  ;   and 

recordari,  pone,  accedas  ad  cuiiam,  (except  of  \f  Sunday,  the  next  day  after:  and  this  term 

catllcandcbattels,)attaint,  conspiracy,  false  always    bei^ins  that    day   eiglU    weeks,    on 

judgment,    and   dedimus   poteslalein.     Same  which    M'fhaelnuis    term   ended,   and  ends 

rule,  (n).  fourfeni   weeks  after  .1//rAieA/i«  term  began. 

d  Fnich,  I,.  237. ;;  lilac.  Com.  274.  Man.  Kxchui.  Ai»p«iid.  2. 
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JtJonday  before  Whitsunday.  Trinity  term,  which  was  abridged  by 
the  statute  32  Hon.  VIH.  c.  21.  begins  on  the  morrow  of  the  Holy 
Trinity,  being  the  Monday  next  after  Trinity  Sunday  ;  and  ends  on 
the  Wednesday  three  weeks  after,  unless  it  happen  on  the  24th  of 
June,  and  then  on  the  day  following.  Michaelmas  terra,  which  was 
abridged  by  the  statute  16  Car.  1.  c.  6.,  and  still  further  by  the  24 
Geo.  II.  c.  48,,  begins  (five  weeks  after  Michaelmas  day,)  on  the 
morrow  of  All  Souls,  being  the  3d  of  November,  and  ends  on  the 
28th  of  November  following,  if  not  a  Sunday,  otherwise  on  the  29th. 
Of  these  terms  it  may  be  observed,  that  31ichaelmas  and  Hilary 
Sire  Jixed  terms,  and  invariably  begin  on  the  same  day  of  the  year  ; 
but  Easter  and  Trinity  terms  are  m^oveable,  their  commencement 
being  regulated  by  the  feast  of  Easter.  After  Hilary  and  Trinity 
terms,  the  judges  go  their  circuits,  for  the  trial  of  causes  wherein 
issues  have  been  previously  joined  ;  and  hence  they  are  called  issuable 
terms. 

In  each  of  these  terms,  there  are  stated  days,  called  general  or 
common  return  days ;  of  these  there  are  your  in  each  term,  except 
Easter,  which  has  five.  In  Hilary  term,  the  general  or  common 
return  days  are  in  eight  days  of  Saint  Hilary,  in  fifteen  days  of  Saint 
Hilary,  on  the  morrow  of  the  Purification,  and  in  eight  days  of  the 
Purification.  In  Easter  term,  they  are  in  fifteen  days  of  Easter,  in 
three  weeks  after  Easter,  in  one  month  after  Easter,  in  five  weeks 
from  Easter  day,  and  on  the  morrow  of  the  Ascension.  In  Trinity 
term,  they  are  on  the  morrow  of  the  Holy  Trinity,  in  eight  days  of 
the  Holy  Trinity,  in  fifteen  days  of  the  Holy  Trinity,  and  in  three 
Aveeks  after  the  Holy  Trinity.  And  in  Michaelmas  term,  they  are 
Oft  the  morrow  of  All  Souls,  on  the  morrow  of  St.  Martin,  in  eight 
days  of  St.  Martin,  and  in  fifteen  days  of  St.  Martin''.  Some  of  these 
return  days  happen  on  a  Sunday ;  and  anciently,  when  writs  were 
formed,  courts  of  justice  did  actually  sit  on  that  clay  ;  but  that  prac- 
tice having  been  long  disused,  it  is  now  holden,  that  an  appearance  can- 
not be  entered,  nor  any  judicial  act  done,  or  supposed  to  be  done,  by 
the  court,  till  the  Monday^. 

On  one  or  other  of  these  return  days,  all  original  writs,  and  pro- 
cess thereon,  must  be  made  returnable  ;  in  the  King's  Bench,  ubicun- 
que,  &c.  or  wheresoever  the  king  shall  then  be  in  England^  or,  in 
the  Common  Pleas,  before  the  King's  justices  at  Westminster. 
The  first  general  return  day  of  the  terra  is  usually  called  the  essoin 

«  For  aTableofthe  Tei-ffwand  i?Wi/rn5,  see       6  Mod.  230.   3  Bur.   J396.    1   Blac.  Rep. 
Appciifl.  Chap.  V.  §  26.  495.  526.  S.  C. 

*'  Rtgist.  J  9.  W.  Jon.   15G.  2  Salk.  627.  =  Tryc,  2.  and  see  1  Chit.  Rep.  323. 
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"(Icfy  of  that  term ;  and  formerly,  wlken  essoins  were  allowed  in  per- 
MJiial  actions,  if  the  defendant  did  not  appear,  or  cast  an   essoin   on 
tiiat  day,  tiie  piaintiir,  on  the  next  day,  might  have  entered  an  excep- 
tion, and  obtaineil  an  order  that  his  essoin  should  not  be  received'  ; 
and  from  this  exception,  so  taken  and  entered,  the  second   day  after 
(he  return  of  (he  writ  was  called  the  day  of  exception.     The  third 
<lay,  the  sherilF  returned  his  writs  into  court,  which  were  delivered  to 
ihe  custon  brevinm,  and  from  thence  this  day  was  called  the  (/</«  of 
retorna  brevium ;  and  then  it  was  that  the  court  was  seised  of  the 
cause,  by  possession  of  the  writ.     The  fourth  day  was  called  the  ap- 
pearance  day,  or  dies  unioris^',  which  was  the  day  given,  ex  gratia 
curiw,  for  the  defendant's  appearance:  and  this,   which  is  denomi- 
nated the  quarto  die  post,  is  now  the  first  day  m  full  term,  on  which 
Uie  court  sits  for  the   dispatch  of  business,  excej)t  in  Trimty  term, 
uben  the  court,  by  act  of  parliauu-nt,   does  not  sit  till  the  Ji/lh  day. 
'J'lie  first  and  last  days  of  every  ttirm  are  days  of  apj)earance. 

The  original  writ  should  always  be  tested  after  the  cause  of  action 
a'^crued" ;    except    in    the    court   of  Common    Pleas   at    Lancaster 
where,  by  stat.  39  &  40  Geo.  III.  c.  105.  the  parties  are  allowed  to 
ileclare  upon,  plead,  and  give  evidence  of  any  cause  of  action,  or  any 
matter  or  thing  in  bar  or  preclusion  of  any  i)ersonal  suit  or  action 
or  any  other  matters  or  things,  j)rovi(Icd  the  same  sljall  have  accrued 
or  happened  prior  to  the  day  of  the  actual  signing  and  issuing  of  the 
writ  of  capias  ad   respondcndinn,    or   other   process    first   actually 
issued  forth  in  such   suit  or  action  ;  notwithstanding  the  sr.me  shall 
not  have  accrued   j)rior  to   the  teste   and  return  of  the  original  writ 
whereupon  such  suit  or  action  shall  either  really  or  by  fiction  of  law 
ho  groutuled.     And  there  must,  in   general,   be  yZ/'/ecn  days  at  least 
between  the  teste  and  return  of  the  original  writ'';  the  law  requiring 
that  ilistance  of  time  between  the  service  and  return  :  though  if  there 
be  less,  it  will  be  aided  by  the  defendani's   aj)pearing,  and   pleadin«T 
in  chief*^ :    and,  by  the  statute  24  Geo.  11.  c.  4S.  §  5.,  "  all  writs  and 
jirocess,  having  day  from  the  quarto  die  post  of  the  morrow  of  the 
Ascension,  to  the   n.orrow  of  the  holy   Trinity,  shall   be  good  and 
efiictual  in  law,  notwithstanding  there  be   not  fifteen  days  between 
the  teste  and  return  of  the  said  writs^"     In   proceeding  to  outlawry, 
if  the  instructions  be  carried  to  the  cursitor  within  the  first  week  of  a 
term^,  or  even   after  that  time,  and  the  cause  of  action  arose  early 
enough,  he  will,  for  the  sake  of  expedition,  make  the  original  return - 

»  Gilb.  C.  P.  13.  Gilb.  C,  P.  9.  3  Bl.ic.  Com    '273. 

•>  Co.  Lit.  135.  a.  '  I  Salk.  63.    1   Lil.  Rayin.  (w  1.  S   C. 

•^  1  Bur.  967.  *"  Ami  mc  stat.  16  Car.  I.  c.  6.  §  7. 

'^  'i  Inst.  567.  Eooi.h  on  r.al  aLtions,  5.  8  Tryi-,  d^). 


104  OF    THE    ORIGINAL    WRIT. 

able  on  tlie  first  or  any  other  return  of  the  preceding  term  ;  otherwise, 
it  is  usually  made  returnable  in  the  same  or  the  next  term  ;  or,  as  it 
does  not  afl'.^ct  the  liberty  of  the  defendant,  it  may  be  made  returnable 
at  the  distance  of  two  or  three  terms\ 

The  tcant  of  an  original  writ  is  aided,  after  verdict,  by  the  ]8  Eliz. 
c.  14.  but  not  after  judgment  by  default,  or  confession'';  or  upon 
demurrer,  or  mil  tiel  record.  And  it  has  been  holden,  that  an  ori- 
ginal writ  which  is  bad  in  substance,  or  a  good  one  which  warrants 
not  the  declaration,  is  not  aided  by  this  statutes  Where  the  original 
however  differs  from  the  declaration,  and  is  not  between  the  same 
parties'',  in  the  same  county",  of  the  same  terra^,  or  for  the  same 
cause  of  action",  the  court,  on  a  writ  of  error,  \\\\\  prima  facie  intend 
that  it  is  not  the  original  upon  which  the  action  was  brought  ;  and 
where  it  is  certified  to  be  the  same,  if  the  defendant  in  error  come  in 
upon  the  scire  yacia*  acZ  audiendum  errores,  and  alledge  for  dimi- 
nution that  it  was  not  the  original  upon  which  he  declared,  the  court 
will  grant  a  new  certiorari ;  and  if,  upon  such  writ,  there  appear  to 
be  a  good  original,  the  plaintiff  in  error  will  not  be  suffered  to  make 
any  allegation  to  the  contrary''. 

When  all  the  proceedings  are  of  the  same  term,  an  original  writ 
of  that  term  will  warrant  them' ;  and  the  cursitor  will  make  it  out,  as 
a  matter  of  course,  at  any  time  before  the  essoin  day  of  the  ensuing 
term.  But  an  original  writ  of  the  term  wherein  final  judgment  is 
given,  will  not  warrant  the  judgment,  if  it  appear  upon  record,  that 
there  have  been  proceedings  of  a  preceding  term^  And  it  is  a  rule 
in  Chancery,  that  no  cursitor  shall  make  original  writs  of  any  return 
past,  unless  he  receive  instructions  within  the  term  wherein  they  are 
to  be  returnable,  or  at  furthest  on  or  before  the  essoin  day  of  the  next 
succeeding  term,  without  warrant  from  the  lord  chancellor,  or  master 
of  the  rolls'. 

If  the  defendant  therefore  bring  a  writ  of  error,  after  judgment 
by  default,  &c.  it  is  usual  for  the  ])laintiff  to  present  a  petition  to  the 
master  of  the  rolls,  setting  forth  the  proceedings  in  the  action,  and 

^  Dyer,  175.  e  Cro.  Jac.  654,  5.  G75.    Palm.  428.     2 

*>  Stat.  4  Ann.  c.  16.  §  2.  Rol.  Rep.    382.    but    see    Cro.   Jac.    479. 

c  5  Co.  37.  b.  Cro.  Eliz.  722.  Yelv.  108.  contra. 

Cro.  Jac.    185.  Cro.  Car.  282.  1    Lev.  69.  ^  Cro.  Car.  272.327.  3  Mod.  136. 

1  Sid.  84.  2  Ld.  Raym.  1209.;  but  seethe  S  10  Mod.  318.  11  Mod.  382. 

Stat.  5  Geo.  I.  c.  13.  by  which  a»!/ defect  or  ^  Cro.   Jac.    597.    Palm.  428.    11  Mod. 

fault,  either  in  form  or   substance,    in  the  382.  and  see  Run.  Eject.  142,3. 

original  writ,  or  any  variance  therefrom,  is  '  1  Keb.  327. 

aided  after  verdict.  k  j  ^ff\\^,  igi. 

^  Cro.  Eiiz.  204.  Hob.  251.  i  Lord  Clarendon's  Orders  in  Chancery. 
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the  bringing  of  the  writ  of  error,  and  that  the  petitioner  liath  not 
sued  out  an  original  writ  to  warrant  the  judgment,  wliich  he  is  ad- 
vised is  necessary  ;  and  tliat  the  time  for  applying  for  the  same  in 
ordinary  course  being  expired,  the  cursitor  cannot  make  it  out,  with- 
out an  order  for  that  purpose'.  On  this  petition,  the  master  of  the 
rolls  will  grant  his  JiuC' ;  upon  which  an  order"  is  drawn  up,  agree- 
ably to  the  prayer  of  the  petition,  that  tlie  cursitor  of  the  county  where 
the  venue  is  laid,  do  issue  out  an  original  writ,  with  a  proper  return  ; 
and  that  the  petitioner  pay  the  plaintiff"  in  error  his  costs,  if  he  do  not 
proceed  further,  after  having  had  notice  of  the  order. 

An  orighial  writ  was  not  amendable  at  common  law,  in  the  case 
of  a  conuuon  person'.  But  it  may  be  amended,  by  the  statute  8 
Jlen.  VI.  c.  12.  for  the  misprision  of  the  clerk,  in  not  following  his 
instructions,  or  on  account  of  his  nescience,  or  want  of  skill,  in 
matters  of  form,  though  not  in  substance''.  When  the  cursitor  or  his 
clerk  has  been  guilty  of  a  mistake,  in  making  out  the  original  variant 
from  the  pnecipe,  which  is  the  warrant  for  the  original,  the  practice 
of  the  office  is  to  set  it  right  as  a  matter  of  course,  and  re-seal  the 
writ'  :  Or  the  amendment  may  be  made  on  motion,  or  by  petition  to 
the  master  of  the  roliss  ;  and  it  seems  that  before  the  return  of  the 
writ,  the  motion  should  be  made  in  Chancery'',  but  afterwards,  in  the 
court  where  the  writ  is  returnable'. 


The  first  process,  or  proceeding  upon  the  original  writ,  in  actions 
of  account,  covenant,  debt,  annuity,  and  detinue,  is  a  sutjwiona^, 
or  warning  to  appear  according  to  the  exigency  of  the  writ;  which 
is  made  out  by  the  plaintiff^'s  attorney  for  the  sheriff",  and  delivered 
by  one  of  his  officers  to  the  defendant,  or  left  at  the  usual  place  of 
his  abode. 

The  defendant  being  summoned,  was  formerly  allowed  to  cast  an 
essoin^  or  send  an  excuse  by  his  servant  for  not  appearing;  and  that 
being  done,  it  was  the  plaintiir's  duly  to  adjourn  it  to  some  day,  ap- 
pointed by  the  court,  in  the  next  term'" ;  if  he  did  not,  he  was  liable 

»  Law  and  Prnc.  of    Juror,    '29,30.    and  6  '2  Wils.   395.   6  Durnf.  &.  Knt,  6+4.    7 

sec  I  P.  Wms.  .ill,  i:,  13.  3  r.  Wins.  314.  Diuiif.   &    East,  500.    Append.    Cliap.    V. 

Append.  Chap.  V.    §  27.  §  30,  31. 

*•  Append.  Chap.  V.   §  23.  ''  3  Alk.  590.  and  see  1  Madd.  Clian.  16, 

•=  id.  §  29.  17. 

<•  8  Co.  15G.  b.   1  Salk,  49.   1  Ld.  Raym.  '  P.arncs,  10.  16.  22. 

5G4.  S.  C.  "«  Finch,  L.  305.  352. 

«  8  Co.  159.  Gilb.  C.  P.    117.   Barnes,  9,  '  2  Inst.  125.  b.  137. 

'0.  \6.  22.  '"  Cro.  Eliz.  367.   Gilb.C.  P.  13. 

r  3  Alk.  599. 
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to  be  non-prossed.  But  no  essoin  was  ever  allowed  in  pereonal 
actions  on  the  return  of  a  capias'' ;  nor  even  on  a  summons,  where 
the  defendant  was  seen  in  court,  or  appeared  by  attorney'' :  and  as  a 
corporation  a£;;gTegate  could  not  appear  in  any  other  manner,  they 
were  not  entitled  to  an  essoin^  At  this  day,  the  defendant  being  in 
general  at  liberty  to  appear  by  attorney,  no  essoin  is  allowed  in  any 
personal  action  whatsoever,  even  when  a  peer  or  member  of  parlia- 
ment is  defendanf*.  Where  an  essoin  is  cast,  and  neither  quashed 
nor  adjourned  to  a  particular  day,  the  plaintiff,  in  the  King's  Bencli, 
may  declare  the  first  day  of  the  next  term,  and  the  defendant  is  not 
entitled  to  an  imparlance''. 

If  the  defendant  appear,  on  or  before  the  quarto  die  post  of  the 
return  of  the  original,  he  should  cause  an  appearance  to  be  entered 
with  the^iittcer,  who  is  so  called  from  the  Jlles  of  the  custos  hre- 
vium  which  are  warrants  for  him  to  continue  the  process^  If  he 
made  default,  and  the  sheriff  returned  that  he  was  summoned,  the 
j)ractice  formerly  was,  for  the  filacer  to  issue  an  attachment^  ;  which 
was  a  judicial  writ,  conimanding  the  sheriff  to  put  the  defendant  by 
gages  and  safe  pledges  ;  that  is,  to  take  certain  of  his  goods,  which 
were  forfeited  if  he  did  not  appear,  or  to  make  him  find  personal 
j)ledges  or  sureties,  who  were  amerced  in  case  of  his  non-appearance'' : 
And  this  is  still  the  first  and  immediate  j)roceeding  upon  the  original 
in  trespass  vi  et  arm,is\  &c.  where  the  violence  of  (lie  wrong  requires 
a  more  speedy  remedy  ;  and  therefore  the  original  >vrit  commands 
the  defendant  to  be  at  once  attached,  without  any  previous  warning. 
Upon  this  process,  it  seems  that  the  sheriff  may  either  summon  the 
defendant,  or  take  gages  for  his  appearance  at  the  return  of  it\  But 
a  sheritf's  officer  cannot  justify  entering  the  defendant's  house,  under 
an  original  writ  of  trespass  quure  clausum,  fregit,  and  continuing 
there  till  the  defendant  paitl  him  a  sura  of  money,  as  and  by  way  of 
surety  for  his  appearance'.  The  sheriff's  return  to  the  attachment 
is  either  that  he  has  attached  the  delendani",  or  that  he  has  nothing 
by  which  he  can  be  attached  :  in   the  latter  case,   the   plaintifi"  may 

a  2  Str.  1194.  East,  7.   (a.) 

b  2  Wils,  1G5.  f  Gilb.  C.  P.   14.  Tryo,  ///  pref. 

c  Bro.   Abr.  tit.  Corporation,  23.  Cas.  Pr.  g  Append.  Chap.  V.  §  14. 

C.  P.  3.  Argent  v.    Dean    &;   Chapter  uf   St.  h  Q\\h^    Di^t.    ]8,    &c.   Run.    Eject.  136, 

Paul's,    R.  23  Goo.  III.   K.    B.  cited  in  2  3   B lac.  Com.  280. 

Duraf.  &  East,  16.  &  16  East,  8.  in  nntis.  '  Finch,  L.  355. 

^  See2Durnf.    &  East,  16.   16   East,   7.  ^  Bro.  Abr.  tit. /J/teAwe/j/,  pi.  9.  and  see 

fa.)  Dalt.  Sher.  Chap.  32.  p.  134,  &c. 

s  2  Diirnf.  &  East,  16.  Crookson    v.  Lord  '  6  Diirnf.  &.  East,  137. 

Lonsdale,  H.  29  Geo.  Ill,  K.  B.  cited  in  IC  "»  Append.  Chap.  V.  §  15. 
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Iwive  a  testatum  pone  or  attachment".  If  the  defendant,  being  at- 
tached, still  neglected  to  appear,  the  plaintiff  might  formerly  have 
proceeded,  in  all  cases,  to  compel  his  appearance  by  distrins^ds^,  or 
distress  infinite;  which  was  a  process  commanding  the  sherifVto  dis- 
train the  defendant  by  all  his  lands  and  chattels,  and  to  answer  for  the 
iasues''  or  profits  of  the  same. 

In  (he  King's  Bench,  the  sheriff,  on  the  first  distringas,  usually  re- 
turned issues  to  the  amount  of  forty  shillings  :   and  this  was  so  much 

01  course,  that  no  more  could  have  been  levied  by  the  sheriff  in  the  first 
instance  ;  ami  therefore  the  levying  of  the  whole  debt  at  once,  on  a 
'estatHtn  distringas,  has  been  deemed  irregular"'  :  And  where  the 
vlefendant  was  called  in  the  writ  by  a  wrong  name,  the  sheriff  was 
holden  not  to  be  justified  in  taking  his  goods  under  it*'.  If  the  de- 
fendant did  not  appear,  before  or  on  i\\Q  quarto  die  post  of  the  return 
of  the  first  distringas,  the  plaintiff  sued  out  an  alias  distringas', 
and  thereupon  moved  the  court  to  increase  the  issues  ;  a  proceeding 
that  seems  to  have  come  in  lieu  of  the  writ  of  averment^.  In  general, 
if  the  debt  were  small,  the  court  would  order  issues  to  be  returned  at 
once  to  the  amount  of  it ;  but  otherwise,  on  the  defendant's  non-ap- 
j>earaiice,  the  plaintiff  sued  out  ?l  pluries^,  or  testatum'  distringas, 
and  moved  the  court  a  second  time,  and  so  toties  quoties,  until  issues 
were  n  turned  to  the  amount  of  the  debt.  When  that  was  done,  the 
plaintiff  applied  to  the  court,  for  a  rule  for  sale  of  the  issues'^,  under 
liie  statute  JO  Geo.  III.  c.  50.  which  enacts,  that  "  the  court  out  of 
"  which  the  writ  proceeds,  may  order  the  issues,  levied  from  time  to 
"  time,  to  be  sold,  and  the  money  arising  thereby  to  be  applied,  to 
"  pay  such  costs  to  the  plaintiff,  as  the  said  coart  shall  think  just, 
"  under  all  the  circumstances,  to  order ;  and  the  surplus  to  be  re- 
"  tained,  until  the  defendant  shall  have  appeared,  or  other  purpose  of 
"  the  writ  be  answered  :"  which  statute  was  construed  to  extend  to 
all  writs  of  distringas,  and  not  to  be  confined  to  such  as  concerned 
privilege  of  j)arliament  only'.  And  the  costs  of  a  distringas,  &c. 
were  directed  to  be  taxed,  and  that  the  sheriff  should  sell  the 
issues  to  pay  such  costs,  though  the  defendant  had  appeared  after  the 
issues  were  levied,  but  before  they  were  sold"". 

a  Append.  Chap.  V.  §  16.  3.i7.  6  Price,  34. 

"/(/.§  17,  18.  f  Append.  Chap.  VI.  §  4. 

c  Finch,  L.  352.  Stat.  Westm.   2.  c.  39.  8  Thct.  Brev.   144,5. 

2  Inst.  453.  5  Mud.  117.  h   Append.  Cliap.  VI.  §  4. 
«>  4  East,  162.  '  Id.  §  5.  4  East,  1G2. 

«  6  Durnf.  &  East,  234.  and  see  8  East,  ^  Id.  §  6,  7,  8. 

328.  2  Campb.  270.  3  Camph.  1 08. 2  Taunt.  '  5  Bur.  2726,  7. 

399.   1  Marsh.   75.   1  Moore,   105.    1  Barn.  *"  2  Chit.  Rep.  56. 
St  Aid.  647.  1  Chit.  Rep.  ■:S2,    2  Chit.  Rep. 
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The  i)roccss  upon  an  original  writ  of  trespass  quare  clausum 
/regit,  i»  the  Common  Pleas,  was  similar  to  that  in  the  King's 
Bench.  And,  for  expediting  the  proceedings,  writs  of  distringas  in 
the  Common  Pleas  might  have  been  made  returnable  on  any  day  in 
term%  and  need  not  have  \\di^  fifteen  days  between  the  teste  and  re- 
turn'' ;  and  it  was  a  rule%  that  "  upon  all  writs  of  distringas  return- 
able the  last  day  of  term,  the  plaintiff  should  be  at  liberty,  at  the 
rising  of  the  court,  to  move  to  increase  issues  on  the  alias  or  pluries 
distringas^  to  be  issued  thereupon  on  the  following  day,  in  case  no 
appearance  should  have  then  been  entered  ;  and  also  that  in  like  cases, 
where  a  distringas  should  be  returnable  on  the  last  day  of  termf  and 
issues  thereupon  levied,  the  plaintiff  should  be  at  liberty,  at  the  rising 
of  the  court,  to  move  for  leave  to  sell  such  issues,  to  pay  the  costs  of 
such  distringas  or  distringas'' s^  Where  the  debt  was  small,  the 
court  of  Common  Pleas  usually  ordered  the  issues  to  be  increased  to 
the  full  amount  of  it,  on  the  second  or  alias  distringas ;  but  if  it 
were  large,  they  would  order  40/.  or  50/.  to  be  levied  on  the  second, 
and  the  remainder  on  the  third  or  pluries  distringas'^ ;  and  it  was  in 
the  discretion  of  the  court,  to  put  the  defendant  under  terms  of  plead- 
ing instanter,  and  taking  short  notice  of  trial,  when  he  moved  to  have 
the  issues  levied  upon  several  distringases  restored  to  him  on  his  ap- 
pearance, according  tothestatute  10  Geo.  III.  c.  50.  §4^. 

Where  a  defendant  resided  labroad,  and  no  person  here  had  an 
authority  to  appear  for  him,  his  goods  could  not,  it  seems,  have  been 
taken  under  a  writ  of  distringas,  issuing  out  of  tlse  court  of  Com- 
mon Pleas,  to  compel  his  appearance^.  So,  where  a  plaintiff  sued  a 
defendant  who  was  out  of  the  country,  for  a  debt  contracted  here  by 
his  wife  in  his  absence,  and  proceeded  by  distringas,  that  court 
ordered  the  writ  to  be  set  aside,  and  the  issues  levied  under  it  to  be 
restored^.  And  in  another  case'',  they  set  aside  a  distringas,  exe- 
cuted upon  the  goods  of  the  wife  of  a  surgeon  in  the  navy,  serving  on 
a  foreign  station,  the  debt  not  being  contracted  in  the  wife's  trade. 
But  where  the  defendant  quitted  the  kingdom  before  the  action  com- 
menced, leaving  another  in  possession  of  his  house  and  goods,  and 
the  plaintiff  having  served  a  summons  to  appear  at  the  house,  dis- 
trained the  defendant's  goods  to  compel  an  appearance,  the  court  held 
it  to  be  regular'.  So  where  the  defendant,  residing  abroad,  carried 
on  trade  in  England,  a  plaintiff  might  have  proceeded,  notwithstand- 

»  Imp.  C.  P.  6  Ed.  p.  5t)6.  f  Webster  v.  M'Numara,  T.   32  Geo.  III. 

b  Id.  ibid,  in  marg.  C.  P.  Imp.  C.  P.  619,  20. 

c  R.T.  38  Geo.  in.  C.  P.    1  Bos.  &  Pul.  S   1  Taunt.  4S5. 

312.  h  3  Taunt.  146. 

d  Imp.  C.  P.  4  Ell.  p.  617,  IS.  »  1  Eos.  &  Pul.  200. 
«  1  Bos.  &;  Pu4.  81. 
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Ui^  his  absence,  to  compel  an  appearance  by  distrinrras  ;  particu- 
larly if  the  pluintUr  did  not  know,  at  the  time  of  giving  credit,  that 
the  defendant  was  out  of  the  realm".  And  where  three  partners  (two 
of  whom  resided  abroad,  and  one  in  Kngland,)  were  sued  for  a  |)art- 
nership  debt,  and  the  partner  resident  in  England  appeared  (o  the 
action,  hut  refused  to  appear  for  the  partners  who  resided  abroad, 
the  sheriil",  under  a  distriif^as  issuing  out  of  the  Common  Pleas 
against  the  two  partners,  might  have  taken  partnership  effects,  though 
])ai(l  for  by  the  partner  resident  in  England  alone,  to  whom  the 
partnershi|)  was  largely  indebted  ;  and  the  court  would  not  have  re- 
lieved him  from  such  distress''.  But  where  an  action  had  been  com- 
menced against  two  partners,  one  of  whom  resided  abroad,  and  the 
ofht-r,  who  was  resident  here,  appeared  for  himself  only,  the  court  of 
Common  Pleas  set  aside  a  distringas  and  subsequent  j)roceedings 
thereon,  against  the  latter  defendant,  and  ordered  the  issues  levied 
upon  his  separate  property  to  be  restored  :  So  that  where  tliere  are 
no  partnership  effects,  there  is  no  other  mode  of  jjroceeding  in  such 
case,  than  by  outlawing  (he  defendant  who  is  abroad'^. 

The  method  of  proceeding  by  summons,  attachment,  and  distress 
infinite,  is  not  allected  by  the  statutes  for  preventing  frivolous  and 
vexatious  arrests' ;  which  only  relate  to  j)rocess  against  the  person. 
And  as  no  capias  lay,  it  was  the  only  method  of  proceeding  against 
peers  of  the  realm,  corporations',  and  hundredors  on  the  statutesof 
liMi'  and  cry'^,  &c.  But  this  method  of  proceeding  being  found  ex- 
tremely dilatory  and  expensive,  as  well  as  oppressive  to  the  defend- 
ant, particularly  when  he  resided  abroad,  a  rule  of  court  was  made 
in  the  Common  Pleas%  calculated  to  prevent  surprise  on  the  defend- 
ant ;  whereby  it  was  ordered,  that  "  in  every  action  to  be  commenced 
by  original  writ  of  quare  cluusum  fregit,  there  should  be  written 
or  printed,  under  the  summons  to  be  served  by  the  sheriff's  officer  on 
such  writ,  a  notice  similar  to  that  required  on  other  serviceable  pro- 
cess, of  the  intent  and  meaning  of  such  service  ;  and  that  upon  every 
distringas,  to  be  issued  in  default  of  the  defendant's  appearance  to 
such  quare  clausum /regit,  there  should,  at  the  time  of  the  exe- 
cution of  such  distringas,  be  served  by  the  sheriff's  officer  on  the 
defendant,  if  he  could  be  met  with,  or  if  not,  left  at  his  dwelling 
house  or  place  where  such  distringas  should  be  executed,  a  written 
or  printed  notice,  apprising  him  of  the  cause  of  the  distress,  and  that 

»  1  Taunt.  487.  c.  124. 

b  3  Bos.  &  Pul.  254.  and  see  5  Price,  522.  e  Com.  Dig.  tit.  Pleader,  2  E.  2.   6  Mod. 

c  4  Taunt.  299.  183. 

d  12  Geo.  I.  c.  '29.  5  Geo.  II.  c.  27.  Barnes,  ''  3  Kcb.  126. 

407,   8,    9.  and   see    the   preamble  to  the  8  R.  H.  49  Geo.  HI.  C.  P.   1  Taunt.  204. 

second  section  of  the  sfaiiite   51  Geo.    III.  505.  and  >ee  ;</.  59. 
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in  default  of  his  appearance  at  the  return  of  the  writ,  he  would  bf^ 
liable  to  be  distrained  upon  for  such  further  sum  as  the  court  should 
order." 

At  lenj^th,  it  was  enacted  by  the  statute  51  Geo,  III.  c.  124. 
§  2.  (continued  by  the  57  Geo.  III.  c.  101.)  that  "  in  all  cases  where 
"  the  plaintiff  or  plaintiffs  shall  proceed  by  original  or  other  writ, 
"  and  summons  or  attachment  thereupon,  in  any  action  against  any 
"  person  or  persons  not  having  jjrivilege  of  parliament,  no  writ  of 
"  distringas  shall  issue  for  default  of  appearance  ;  but  the  defendant 
"  or  defendants  shall  be  served  personally  with  the  summons  or  at- 
"  tachment,  at  the  foot  of  which  shall  be  written  a  notice,  informing 
«  the  defendant  or  defendants  of  the  intent  and  meaning  of  such 
"  service,  to  the  effect  following*  ;" 

*  C.  D.  [naming  the  defendant].  You  are  served  with  this  pro- 

*  cess,  at  the  suit  of  A.  B.    [naming  the  plaintiff  or  plaintiffs^  to 

*  the  intent  that  you  may  appear  by  your  attorney,  in  his  majesty's 

*  court  of at  Westminster,  at  the  return  hereof,  being  the 

» day  of  ' '',  in  order  to  your  defence  in  this  action  : 

*  And  take  notice,  that  in  default  of  your  appearance,  the  said  A.  B. 

*  will  cause  an  appearance  to  be  entered  for  you,  and  proceed  thereon, 

*  as  if  you  had  yourself  appeared  by  your  attorney.' 

"  But  in  case  it  shall  be  made  appear  to  the  satisfaction  of  the  court, 
<*  or,  in  the  vacation,  of  any  judge  of  the  court  from  which  such  pro- 
*'  cess  shall  issue,  or  into  which  the  same  shall  be  returnable,  that  the 
*'  defendant  or  defendants  could  not  be  personally  served  with  such 
"  summons  or  attachment%  and  that  such  process  had  been  duly 
"  executed  at  the  dwelling  house  or  place  of  abode  of  such  defen- 
"  dant  or  defendants,  that  then  it  shall  and  may  be  lawful  for  the 
"  plaintiff  or  plaintiffs,  by  leave  of  the  court,  or  order  of  such  judge 
"  as  aforesaid,  to  sue  out  a  writ  of  distringas^,  to  compel  the  ap- 
"  pearance  of  such  defendant  or  defendants ;  and  that  at  the  time  of 
"  the  execution  of  such  writ  of  distringas,  there  shall  be  served  on 
"  the  defendant  or  defendants,  by  the  officer  executing  such  writ,  if 
"  he  she  or  they  can  then  be  met  with  ;  and  if  he  she  or  they  cannot 
"  then  be  met  with,  there  shall  be  left  at  his  her  or  their  dwelling 
"  house,  or  other  place  where  such  distringas  shall  be  executed,  a 
"  written  notice  in  the  following  form'' :" 

'Append.  Chap.  V.  §  10.  Taunt. 751. 

"»  These  blanks  must  be  filled  up  with  the  «  Append.  Chap.  V.  §   13.     And  for  the 

day  of  the  month  v/hen  the  process  is  return-  forms  of  returns   to  the  original,   on   the 

able  ;  it  having  been  holden,  that  notice  to  above  statute,  see  id.  §  11,  12. 

appear   at   the  return   of  the    writ,    being  ^  Append,  Chap.  V.   §  17,  18. 

from  Easier  day  in  one  month,"  is  bad.  4  ^  Id,  §  19. 


OF    PROCESS    BY    ORIGINAL.  Ill 

'  In  the  court  of [_specifyin<r  the  court  in  which  the  suit 

shall  be  depending].  Between  A.  IB.  |)laiMiit1',  and  C  D.  defendant. 
[^naming  the  partus.]  Take  notice,  that  I  have  this  day  distrained 
upon  your  snoods  and  chattels,  for  tlie  sum  of  forty  shillings,  in 
consequence  of  your  not  liavinj^  appeared  by  your  attorney  in  the 

said  coiirl,  at  the  return  of  a  writ  of ,  returnahle  there  on  the 

(h»y  of ;  and  that  in  default  of  your  aj)pearing  to 

the   present   writ   of   distrimras,    at  the  return    thereof,    bein«j   the 

•  day  of  ■ ,  the  said  A.  B.  will  cause  an  a|)pearance 

to  he  entered  for  you,  and  proceed  thereon,  as  if  you   had  yourself 
appeared  by  your  attorney.' 

E.  F. 
[The  name  of  the  sheriff^  ojficer.] 
*  To  C.  D.  the  above-named  defendant.' 
"  And  if  such  defendant  or  defendants  shall  not  appear  at  the 
"  return  of  such  original  or  other  writ,  or  of  such  distringas,  as  the 
"  case  may  be,  or  wilhin  eight  days  after  the  return  thereof,  in  such 
"  case  it  sliall  and  may  be  lawful  to  and  for  the  plaintiff  or  plaintiffs, 
"  upon  alHdavit  being  made  and  filed  in  the  ])roi)er  court,  of  the 
"  |)ersonal  service  of  such  summons  or  attachment'',  and  notice 
"  written  at  the  foot  thereof  as  aforesaid,  or  of  the  due  execution  of 
"  such  distringas^',  and  of  the  service  of  such  notice  as  is  thereby 
"  directed  on  the  execution  of  such  distringas,  as  the  case  may  be, 
"  to  enter  a  common  appearance  for  the  defendant  or  defendants,  and 
"  to  proceed  thereon,  as  if  such  defendant  or  delendants  had  entered 
"  his  her  or  their  appearance,  any  law  or  usage  to  the  contrary  not- 
"  withstanding  ;  and  that  such  affidavit  or  affidavits  may  be  made 
"  before  any  judge  or  commissioner  of  ihe  court,  out  of  or  into  which 
*'  such  writs  shall  issue  or  be  returnable,  authorized  to  take  affidavits 
"  in  such  court,  or  else  before  the  proper  officer  for  entering  common 
"  appearances  in  such  court,  or  his  lawful  deputy  ;  and  which  affula- 
"  vit  is  thereby  directed  to  be  filed  gratis.^* 

The  provisions  of  this  statute  seem  to  extend  to  the  process  by 
distringas  in  the  Exchequer,  as  well  as  in  the  other  superior  courts 
at  IVestminster'^  :  And  the  court  of  Common  Pleas  will  not  grant  a 
distringas  against  a  defendant  who  has  gone  abroad,  without  proof 
of  his  having  absented  himself  with  intent  to  avoid  the  process''.     To 

•Append.  Cliap.  V.  §23.  VIIl.  by  whicli    it  sccins,  that  the  ancient 

*>  Id.  §  24,  5.  And  for  the  forms  of  returns  practice  of  issuing:  writs  of  distringas,  after 

to  the  distringas,  on  tlie  above  statute,  see  service  of  the  venire  facias,  in  the  Exchequer, 

id.  §  20,  21,  2.  still  continues. 

•=3  Taunt.  71.  (a.)  but  see  3  Price  ,263.  <<  5  Taunt.  lOJ.  1  Marsh.  292.  S.  C. 

Id.  266.  u.  b  Price,  322.  639.  Post,  Chap. 
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ground  a  motion  for  a  distringas  on  the  above  statute,  an  affidavU 
must  be  made  by  the  sheriff's  officer,  or  person  employed  to  serve 
the  venire,  statin£^  that  he  has  endeavoured  to  serve  it  on  the  de- 
fendant personally,  for  which  purpose  he  has  made  three  several  ap- 
plications at  least  at  his  dwelling  house  or  place  of  abode,  the  last  of 
which  was  on  the  return  day  of  the  writ,  when  he  left  the  summons, 
or  copy  of  the  venire,  with  one  of  the  defendant's  family,  or  the  per- 
son with  whom  he  lodged  ;  but  that  he  could  not  be  personally  met 
with,  and  that  deponent  believes  the  defendant  kept  out  of  the  way, 
to  avoid  being  served",  with  his  reason  for  such  belief' :  and  the 
affidavit  must  set  forth  the  tenor  of  the  summons^  and  notice  sub- 
scribed to  the  process,  in  hsec  verba'^.  It  should  be  remembered 
however,  that  this  clause  of  the  statute  does  not  extend  to  persons 
having  privilege  of  parliament,  the  proceedings  against  whom  will  be 
considered  in  the  following  chapter ;  nor  to  the  process  by  attach- 
ment on  a  jMshtie*,  in  a  county  palatine^:  And  the  method  of  pro- 
ceeding by  summons  or  attachment  and  distringas,  subject  to  the 
restrictions  of  the  statute,  may  still  be  used  against  other  persons, 
where  they  keep  out  of  the  way,  so  that  they  cannot  be  arrested,  or 
served  with  process. 

a  4  Taunt.  156.  and  see  8  Taunt.  57.  171.  '=4  Taunt,  619. 

b  5  Taunt.  520.  1  Marsh.  '267.  S.  C.  and  ^  5  Taunt.  853. 

see  id.  268.  (aj.  5  Taunt.  853.  8  Taunt.  57.  e  /rf.  69. 
171.  3  Moore,  23, 
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CHAP.  VI 


Of  the  Proceedings  in  Actions  against  Peers  of  the 
Reaoi,  and  Members  of  the  House  of  Commons; 
and  against  Corporations,  a7id  IIundredors. 

A  T  common  law,  it  socmhs  that  ])eers  of  the  reahii,  and  members 
-^  of  the  house  of  commons,  not  hoin^  subject  to  a  capias,  could 
only  have  heen  sued  by  original  writ.  But  now,  by  statute  12  & 
13  W.  III.  c.  3\  "  any  person  or  persons  having  cause  of  action 
'*  against  any  knight,  citizen  or  burgess  of  the  iiouse  of  commons, 
"  or  any  other  person  entitled  to  privilege  of  parliament,  may  j)rose- 
"  cute  such  knight,  &c.  in  his  majesty's  court  of  King's  Bench, 
"  Common  Picas,  or  Exchequer,  by  summons  and  distress  infinite, 
*'  or  by  original  bill  and  summons,  attachment,  and  distress  infinite  ; 
•'  which  the  said  respective  courts  are  empowered  to  issue  against 
"  tbcm,  or  any  of  them,  until  he  or  they  shall  enter  a  common  ap- 
"  I)earance,  or  file  common  bail  to  the  plaintiff's  action,  according  to 
"  the  course  of  each  respective  court." 

And,  for  preventing  inconveniences  arising  frona  merchants,  and  other 
persons  within  the  description  of  the  statutes  relating  to  bankrupts, 
being  entitled  to  privilege  of  parliament,  and  becoming  insolvent,  it 
is  enacted,  by  the  statute  4  Geo.  III.  c.  33.  that  "  any  single  cre- 
"  ditor,  or  two  or  more  creditors  being  partners,  whose  debt  or  debts 
*'  amount  to  one  hundred  pounds  or  upwards,  and  any  two  creditors 
"  whose  debts  amount  to  one  hundred  and  fifty  pounds  or  upwards, 
"  or  any  three  or  more  creditors  whose  debts  amount  to  two  hundred 
"  pounds  or  upwards,  of  any  person  or  persons  deemed  a  merchant, 
"  banker,  broker,  factor,  scrivener,  or  trader  or  traders,  within  the 
"  description  of  the  acts  of  i)arliament  relating  to  l)ankru])ts,  having 
"  privilege  of  parliament,  may,  upon  afiidavit  or  affidavits  being  made 
"  and  filed  on  record,  in  any  of  his  majesty's  courts  at  Westminster, 
"■  by  such  creditor  or  creditors,  that  such  debt  or  debts  is  or  arc 
"justly  due  to  him  or  them  respectively,  and  that  every  such  debtor 

•For  the  liistory  of  this  stadit'  ,   and  the  alterations  it  underwent  in  the  Iiouse  of  L'irds, 
»ae  <2  H.  Blar.  173,  4.  300,  &c. 
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"  as  he  or  they  vciily  believe,  is  a  merchant,  &c.  within  the  descrip- 
"  tion  of  the  statutes  relating  to  bankrupts,  sue  out  of  the  same 
<'  court,  summons,  or  an  original  bill  and  summons,  against  such 
"  merchant,  &c.  and  serve  him  with  a  copy  thereof;  and  if  such 
"  merchant,  &c.  shall  not  within  two  months  after  personal  service  of 
*'  such  summons,  (alTulavits  of  the  debt  or  debts  having  been  duly 
"  made,  and  filed  as  aforesaid,)  pay,  secure,  or  compound  for  such 
"  debt  or  debts,  to  the  satisfaction  of  such  creditor  or  creditors,  or 
"  enter  into  a  bond  in  such  sum,  and  with  two  such  sufficient  sureties, 
"  as  any  of  the  judges  of  that  court  out  of  which  such  summons  issues 
-"shall  approve  of,  to  |)ay  such  sum  as  shall  be  recovered  in  such 
"  action  or  actions,  together  with  such  costs  as  shall  be  given  in  the 
"  same,  he  shall  be  accounted  and  adjudged  a  bankrupt,  from  the 
"  time  of  the  service  of  such  summons  ;  and  any  creditor  or  creditors 
"  may  sue  out  a  commission  against  any  such  person,  and  proceetl 
"  thereon,  in  like  manner  as  against  other  bankrupts."  A  bond  given 
under  the  above  statute,  is  analagous  to  a  recognizance  of  bail  in  error  : 
and  therefore,  wliere  a  member  of  parliament  had  given  a  bond,  with 
two  sureties,  conditioned  for  payment  of  the  sum  to  be  recovered  in 
the  action,  and  before  trial  became  bankrupt,  the  court  refused  to 
order  the  bond  to  be  deliveretl  up  to  be  cancelled'. 

Andj  in  order  to  give  effect  to  the  above  provisions,  it  is  enacted  by 
the  statute  45  Geo.  III.  c.  124.  that  "  when  any  summons,  or  original 
"  bill  and  summons,  shall  be  sued  out  against  any  person  or  persons 
"  deemed  a  merchant,  &c.  within  the  description  of  the  acts  relating 
"  to  bankrupts  having  j)rivilege  of  parliament,  and  such  affidavit  or 
"  affidavits  of  the  debt  or  debts  duly  made  and  filed,  as  in  the  said 
"  recited  act  mentioned,  and  such  merchant,  &c.  shall  enter  into  such 
"  bond  as  in  the  said  act  mentioned,  to  pay  such  sum  as  shall  be  re- 
"  covered  in  such  action  or  actions,  toe'cther  with  such  costs  as  shall 
"  be  given  in  the  same,  every  such  merchant,  &c,  shall  also,  within 
"  two  months  afler  personal  service  of  such  summons,  cause  an  ap- 
"  pearance  or  appearances  to  be  entered  to  such  action  or  actions, 
"  in  the  proper  court  or  courts  in  which  the  same  shall  have  been 
"  brought;  and  on  default  thereof,  he  shall  be  accounted  and  adjudged 
"  a  bankrupt,  from  the  time  of  the  service  of  such  summons,  and 
**  any  creditor  or  creditors  may  sue  out  a  commission  against  any 
"  such  person,  and  proceed  therein,  in  like  manner  as  against  other 
"  baukruptsV 

a  3  Barn.  &  Aid.  273.  I  Chit.  Rep.  731.  for  altering  the  practice  of  courts  of  equity, 
S.  C.  and  see  .5  Bain.  &.  Aid.  250.  jn  suits   in  which   members   of  parliament 

^  And  sre  the  statute  47  Geo.  III.  c.  40.       arc  defendants. 
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Since  the  makinj^  of  tlie  statute  12  &  13  \V.  III.  c.  3.  mcmhera 
of  the  house  of  commons  may  he  sued  by  hill  ami  summons,  c^c.  as 
well  as  by  original  writ'.  And  if  a  poison  iuivini;-  |)iivilci,^e  of  par- 
liament be  in  the  King's  Bench  prison,  a  doclaralion  may  be  filed 
aijainsl  him,  as  beini;  in  the  custody  of  (lie  marshal ;  and  no  summons 
need  be  issued^  There  are  also  two  cases,  in  which  it  has  been  de- 
termined, that  a  peer  of  the  realm  may  be  sued  in  the  Kini;;'s  Rench, 
by  bill  and  summons^  kc.  But  in  a  modern  case'',  it  was  the  opinion 
of  thejudi^^es,  on  a  (jueslion  referred  to  them  in  the  house  of  lords,  that 
•  these  cases  were  not  to  be  considered  as  decisive  authorities  on  the 
subject ;  thoui;h,  after  pleading  in  chief,  it  was  too  late  for  the  de- 
fendant to  object  to  (he  jurisdiction  of  (he  court'.  It  seems  therefore 
that,  notwithstanding  the  above  statute,  the  only  regular  mode  of  pro- 
ceeding against  a  peer,  is  by  original  writ^  And  if  a  jieer  be  sued 
jointly  with  others,  by  bill  of  Middlesex,  the  court  will  set  aside  the 
proceedings,  as  against  the  peer^.  But  the  motion  for  this  purj)ose 
must  be  made  as  soon  as  may  be,  and  before  interlocutory  judgment''. 
And  if  an  Irish  peer  be  sued  by  bill,  the  court  of  Common  Pleas  will 
not  set  aside  (he  proceedings  on  motion  ;  but  leave  him  to  plead  his 
privilege  in  abatement".  It  was  formerly  doubted,  whether  a  member 
of  the  house  of  commons  was  entitled  to  his  privilege,  when  sued 
with  a  common  person'^ ;  but  it  is  now  settled,  that  his  privilege  shall 
be  allowed  him.  And  where  an  action  is  brought  against  a  peer  or 
member  of  the  house  of  commons,  jointly  with  other  persons,  the 
original  writ  or  bill  should  be  against  all  the  defemlants;  upon  which 
the  peer  or  member  should  be  summoned,  and  a  capias  issued  against 
the  others. 

In   proceeding  by  original  writ',  against  a  peer  or  member  of  the 
house    of    commons,    the    original    should    issue    into    tliat    county 

»  2  Ld.  Riiym.  I44'2.  2  Str.  134,  S.  C.  But  must  always  be  cominaiul.  .1  to  Himmon  liiiii 

this  modi;  of  proceeding  is  not  allowed,  as  by  good  sumuionurs ;   and  after  dfsciibmg 

against  unprivileged  persons.     fVhUwuTlh  v,  the  di-fcndaut  in  both  eases  by  his  proper 

RifhnrtLon,  E.  23  Geo.  111.  K.  B.  title,  these  words  must  be  added,  "  havhi;^ 

«>  5  Durnf.  &  East,  361.  "  piivikge  of  jjirtiment ;"    and  instead  of 

c  Say.  Rep.  63,  4.   Cowp.  844.  saying  in  the  process;  "  so  that  you  have  his 

i'2  n.  Blac.  267.  299.  and  see  3  15os.  &  '  bod;/,"  say  "  ii  I'tal  he  if,"  S^c. 

Pul.  7.  9.  (d.)  12  fii.J  %  3  Manle  &.  Sel.  88. 

e  See  also  Bro.  Abr.  tit.   Bill,  pi.  6.  and  *>  Lady  Napier's  case,T.  21  Geo.  HI.  K.  li. 

liesponder,  pi.  30.  '  7  I'aunt.  679.  1  Mootc,  410.  S.  C. 

'  2  H.  Blac.  267.  299.  Lil.  Eiit.  21.    The  ^  1  T;iuut.  2.j6. 

original  writ  and  process  against  a  peer  or  '  For  the  form  of  a  pKVc'v,yf  for  an  original 

member  of  the  house  of  commons,  is  the  writ  in  c«r,  against  a  peer  or  mcinbcrofthe 

same   as  against  otiier  persons;   for  which  house  of  common!!,  sec  .Append.  Chap.  VI. 

see  Append,  Chap.  IV.  §  1,  &c.  only  that  iti  §1,2. 
the  original  writ  against  a  peer,  the  sheriiV 
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wliere  the  tlefendant  lives  ;  and  a  summons  is  made  out  thereon  bj' 
the  pliiiiitill's  attorney,  and  delivered  to  the  sheriff,  who   serves  it  on 
the  defendant  personally,  or  by  leaving  it  at  his   dwelling  house,  or 
h\st  place  of  abode''.     Before  or  on  the  quarto  die  post  of  the  return 
of  the  original,  the  defendant  either  appears  or  makes  default;  for  he 
cannot  cast  an  essoin"'.     If  he  make  default,   the  plaintiff  may  sue 
out  a  testatum  summons'",  or   (which  is  more  usual,)    a  distringas^j 
and  after  that,  (if  necessary,)  an  alias  or  pluries  distringas'' ;   upon 
which  he  may  move  to  increase  and  sell  the  issues,  as  was   formerly 
usual  in  other  cases^ :  Or,  ui)on  an  affidavit  of  the  personal  service  of 
the  summons,  he  may  proceed  by  entering  an  appearance,  in  the  man- 
ner pointed  out   by  the  statute   45   Geo.   HI.  c.    ICl.   §  S^.     If  (he 
sheriff  return,  u})on    the   distringas,  ^'c.    that    the    defendant   hath 
nothing  by   which   he  can    be    distrained,  the    plaintiff  may  have   a 
testatum  distringas  into  another  count)''.     And  after  a  summons  and 
distringas  had  issued  against  a  privileged  defendant,  in   the  county 
where  the  action  was  brought,  but  in  which  he  did  not  reside,  and   of 
which  process  he  had  no  notice,  and    returns   were  made   of  won  est 
inventus  and  nulla  bona,  it  was   holden,  that  a  testatum,  distringas 
might  regularly  issue  into  the  county  in  which    he  resided  and   had 
property,  without  any  new  summons  in  such  county'.     The  summons, 
upon  process    by  original   writ,    against    a    member   of   parliament, 
omitted  to    describe  him   as  having  privilege  of  parliament,  and  the 
notice  at  the  foot  stated,  that  in  default  of  his   appearance,  on  the  re- 
turn day  of  the  writ,  the  plaintiff's  would  cause  an  appearance  to  be 
be  entered  for  him  ;  and  the  court   held,  that  the  summons  was  suf- 
ficient.''. 

The  distringas  and  other  subsequent  process  upon  the  original, 
state  the  cause  of  action  at  large' ;  and  must  be  made  returnable,  in 
the  King's  Bench,  on  a  general  return-day,  ubicunque^  or  where- 
soever the  king  shall  then  be  in  England  ;  or,  in  the  Common  Pleas, 
before  the  king's  justices  at  IVestminster.  Each  succeeding  writ 
must  be  tested  on  the  quarto  die  post  of  the  return  of  the  preceding 
one;  and  there  mnst  be^/i/'feen  days  at  least  between  the  teste  and 
return'", 

»2  Ciomp.  146.  And  it  is  said,  that  a  peer  7,  B. 
or  peeress  cav.nut  he  attached,  but  should  be  S  Post,  118. 

brought  in  by  summons.  1   .Str.  225.  ''  Trye,  10.  127.  Append.  Chap.  VI.  §  5. 

b  Ante,  106.  >4  East,  162. 

c  Append.  Chap.  VI.  §  19.  '' 5  Maule  &  Sel.  321. 

^  Trye,  9.  Append.  Chap.  VI.  §  3.  '  Tryp,  127.  Append.  Chap.  VI.  §  3,  &c. 

^  Append.  Chap.  V!.  §  4.  •"  But  see  the  statutes  16  Car.  I.  c.  i.  §  7. 

f  A'te,    107.     Append.   Chap.  VI.    §    6,  24  Geo.  II.  c.  48.  §  5.  Ante,  103. 
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if  the  defendant  ajjpeiir  u|)on  any  of  these  writs,  he  should  enter 
his  appearance  with  \.\\e  filacer  ,  and  when  the  purpose  of  tlie  writ  is 
thus  answered,  the  issues  (if  any  have  heen  levied,)  are  directed  to  be 
returned  ;  or  if  sold,  what  sliall  remain  of  the  money  arising  by  such 
sale  is  to  be  repaid  to  the  party  distrained  upon'.  But  the  jjlaintiir 
in  such  case  is  entitled  to  his  costs:  And  where  he  had  obtained 
rules  for  selling  the  issues  levied  upon  ^  distriu<zafi,  alias  and  pluriefi, 
and  also  a  rule  for  an  attachment  against  the  sherifF,  but  the  defendant 
aj)peared  before  any  issues  had  been  actually  levied,  the  court 
ordered,  that  upon  payment  of  the  costs  of  issuing  the  writs,  the  rules 
should  be  discharged  ;  being  of  opinion,  that  these  costs  were  not  to 
abide  the  event  of  the  suit,  but  were  to  be  j)aid  to  the  plaintiff  im- 
mediately and  at  all  events,  whether  he  should  finally  succeed  in  the 
suit  or  not**. 


The  bill  against  a  member  of  the  house  of  commons,  is  a  complaint 
t(i  writing,  describing  the  defendant  as  havinif  ])rivilege  of  par- 
UunienV  ;  and  concludes  with  a  i)rayer  by  the  j)lainti(f,  of  process 
to  be  made  to  him,  according  to  the  form  of  the  statute,  &c.  This 
bill  is  filed,  in  the  King's  Bench,  on  four-penny  stamped  parchment, 
with  the  clerk  of  the  declarations,  in  the  King's  Bench  office  :  And 
if  the  bill  be  filed  in  vacation,  lor  a  cause  of  action  arising  after  the 
term,  there  should  be  a  special  uiemurandum,  slating  the  day  of 
bringing  the  bill  into  the  office  of  the  clerk  of  the  declarations.  In 
the  Common  Pleas,  the  bill  is  filed  with  the  filacer  of  the  county 
where  the  venue  is  laid:  In  the  Exchequer,  it  is  filed  with  the 
master:  and  the  first  process  thereon,  in  all  the  courts,  is  a  writ 
of  summons'^ ;  which  is  a  judicial  writ,  issuing  out  of  the  king's 
bench  or  filacer's  office,  or  olHce  of  jileas  in  the  Exchequer,  on  a 
ljroj)er  priccipe",  and  directed  to  the  sheriff  of  the  county  where  the 
venue  is  laid,  commanding  him  to  summon  the  defendant:  Or,  if  the 
defendant  reside  in  a  ditl'erent  county,  the  plaintiff  may  sue  out  a 
writ  of  tentatuni  summons  into  that  county*.  Upon  one  or  other  of 
these  writs,  the  defendant  should  be  summoned,  in  like  manner  as 
upon  an  original  ;  and  if  he  do  not  appear,  within /our  days  after  the 
return  of  it,  is  subject  to  the  process  of  attachment  and  distringas-, 

»  Slat.  10  U.o.  HI.  0.  50.  §  4.  Append.  Chap.  VI.  §  Ki,  17,  18. 

••  5  Bur.  '27'23.  •  Append.  Cliap.  VI.  §  15.  20. 

•Say.  Kcp.  6+.  and  see  Append.    Chap.  ^  /d.  §  19.    and  sec  4  Kast,  16.'. 

VI.  §  11,  12,  13,  U.  8  Id.   §  21,   &:c. 
'*  Imp.  K.  IJ.  j81.  S    Mm.1.   '21A.   and    sec 
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&.C.  If  he  anjiear,  his  ai)poarance  should  be  entered  in  (he  King's 
Bench,  with  the  clerk  of  the  common  bails ;  in  the  Common  Pleas, 
with  the  filacer  of  the  county  into  which  the  summons  issued  ;  or,  in 
the  Exchequer,  in  the  appearance  book  in  the  office  of  pleas. 

The  writ  of  summons,  and  other  subsequent  process  upon  the 
fci//,  did'or  from  the  process  by  or/i^^inM/,  in  the  following  particulars: 
first,  that  they  do  not  state  the  cause  of  action  at  large,  but  only 
require  the  defendant  to  answer  the  plaintiff  generally,  in  a  plea  of 
trespass  on  the  case,  (according  to  the  plea,)  to  his  damage  of,  ^'c. 
as  he  can  reasonably  shew  that  thereof  he  ought  to  answer"  ; 
secondly,  th.it  they  are  tested  on  the  very  return,  and  not  on  the 
quarto  die  post  of  the  return,  of  each  other  ;  thirdly,  that  they  are 
made  returnable  on  ih\ys  certain,  and  not  on  general  return  d&y a; 
and  fourthly,  that  there  need  not  be  Jifteen  days  between  the  teste 
and  return  of  them. 

Tile  mode  of  proceeding  by  distringas,  against  persons  having 
privilege  of  parliament,  being  found  extremely  dilatory  and  expensive, 
it  was  enacted  by  the  statute  45  Geo.  III.  c.  124.  §  3.  that  "  wlien 
**  any  summons,  or  original  bill  and  summons,  shall  be  sued  out 
*'  against  any  person  having  privilege  of  parliament,  and  no  such 
"  affidavit  shall  be  made  and  filed  as  therein  is  mentioned,  if  the  de- 
"  fendantor  defendants  shall  not  appear  at  the  return  of  the  summons, 
"  or  within  eight  days  after  such  return,  the  plaintiff  or  plaintiffs, 
"  upon  affidavit  being  made  and  filed  in  the  proj)er  court,  of  the 
"  personal  service  of  such  summons,  which  affidavit  shall  be  filed 
"  gratis,  may  enter  an  appearance  or  appearances  for  the  defendant 
"  or  defendants,  and  proceed  thereon,  as  if  such  defendant  or  de- 
"  fendants  had  entered  his  or  their  appearance." 

The  defendant  having  appeared,  or  the  plaintiff^  appeared  for  him 
according  to  the  above  statute,  the  plaintiff  proceeds  to  declare 
against  him''.  The  time  allowed  for  declaring  against  a  peer  of  the 
realm,  or  member  of  the  house  of  commons,  is  the  same  as  in  other 
cases.  But  in  assigning  the  breach  in  assumpsit,  against  a  peer  of 
the  realm,  the  plaintiff  must  not  charge  the  defendant  with  con- 
triving and  fraudulently  intending,  craftily  and  subtilly  to  deceive 
and  defraud  him ;  for  the  iiouse  of  lords  have  adjudged  it  a  very 

'  2  Ciomp.  146.  Trj-e,  127.  ration    by   biU,    against  a  member   of   the 

•>  For  the  form  of  a  note  of  appearance  house  of   commons,  after    appearance,    in 

for,    and    beginning    of   a    declaration    by  C.  P.  see  id.  §  26.  and  for  the  entry  of  a 

oWgina/ against  a   peer,  or   member  of  the  bill  and  process  against  a  member,  to  save 

house  of  commons,  see  Append.  Chap.  VI.  the  statute,  in  K.  B.  sec  id,  §  27. 
§  y,  10.  and  lor  the  bcgiiuiiiig  uf  a  di-cia- 
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high  contempt  and  misdemeanor,  to  charge  a  member  of  their  house 
with  any  species  of  fraud  or  deceit". 

All  further  proceedings  against  peers  of  the  realm,  and  members 
of  the  house  of  commons,  are  the  same  as  against  other  persons'* ; 
only  it  sliould  be  remembered,  tliat  as  no  capias  lies  against  them, 
they  cannot  be  taken  in  execution,  unless  where  the  judgment  is  ob- 
tained upon  a  statute  staple,  or  statute  merchant,  or  upon  the  statute 
of  Acton  Uurnel'^,  in  which  case  a  capias  lies,  even  against  peers  of 
the  realm. 


In  proceeding  against  a  Cor/jora(/on,  the  process  should  be  served 
on  tlie  IMayor,  or  other  head  oflicer"  ;  and  if  the  defendants  do  not 
apiieur,  before  or  on  the  quarto  die  post  of  the  return  of  the  original 
by  an  attorney  rcgidarly  aj)pointed,  (for  they  cannot  appear  in 
person' ,)  the  next  process  is  a  di.strin<ras,  which  should  go  against 
thfui  in  their  jiublic  capacity'^  :  and  under  this  process,  the  sheriff* 
may  distrain  the  lands  and  goods,  which  constitute  the  common  stock 
of  the  corporation^  If  tliey  have  neither  lands  nor  goods,  there  is  no 
way  to  compel  them  to  api)ear,  at  law  or  in  etputy'',  but  only  in  par- 
liament' ;  I'ur  it  is  a  rule,  that  lor  a  public  concern,  the  sheriff  cannot 
distrain  any  private  person,  who  is  a  member  of  the  corporation*^. 

The  principal  statutes,  by  which  HundreJors  are  made  answerable 
for  damages,  are  first,  the  statutes  of  Hue  and  Cry,  13  Edw.  I.  st. 
2.  c.  1,  2.  2S  Edw.  III.  0.  11.  27  Eliz.  c.  13.  8  Geo.  II.  c.  16.  and 
22  Geo.  11.  c.  21.;  secondly,  the  Riot  act,   1  Geo.  I.   st.  2.    c  5.; 

d  thirdly,  the  Black  act,  9  Geo.  1.  c.  22".     In  proceeding  against 


an 


*  2Crcini).  149. 
•»  8  .Moa.  2'29. 

«  11  Kdw.  I. 

*  Sly.  liep.  "'iJ7.  I'leo.  in  Cliaii.  I.')l.  1 
Chan.  Cas.  '20(5. 

e  Ante,  87,  8. 
f  1  Vent.  351. 

8  Skin.  27.  and  sec  I  Bolt,  143.  /./.  178. 
h  fil.  1  Vern.  1'2'2.  Skin.  84.  S.  C.  '2  Vcrn. 
3'.>4.  I'r,c.  in  Clian.  129.  S.  C. 

*  1  Cli.iii.  Cas.  204. 

"*  Ilro  AI)r.  tit.  Trespass,  135.  1  Vent.  351. 
(,'i)\v|).  83.  StyU'S,  267.  contra  ;  and  sec  1 
Lev.  237.  Finch,  Rep.  83,  4.  S.  C.  And 
for  the  form  of  a  note  of  appearance  for, 
and  beginning  of  a  declaration  ajcainst  a 
■jrponttion,  bco  .^pjx-iKl.  Cli:!)).  VI.  §  2S,  9. 

'  For  tlK'  piocteilin;j:<  in   '.;enrr;il  on   iIk->c 


statutes,  see  2  Wuis.  Saund.  374.  (1.)  fo 
380.  (15.)  ['or  the  beginning  of  a  declara- 
tion against  4K';f/rc</orf,  on  the  statutes  of  hue 
and  cry,  Sec.  see  Append.  Cliap.  VI.  §  30. 
I'or  the  forms  of  declarations  thereon,  sec 
3  Ciiit.  460.  462,3.  For  the  evidence  in  sup- 
port of  them,  see  Peake's  livid.  277,  &c.  Pliil. 
E\id.  2  V.  161,  &c.  and  for  cases  d(.termincd 
on  the  rht  acts,  see  Doug.  699.  5  Durnf.  & 
East,  14.  7  Durnf.  &  East,  496.  1  East,  615. 
636.  1  Price,  343.  Holt  iS'i.  Pri.  201.  203. 
(n.)  1  Bam.  &  Aid.  487.  3  Chit.  463,  4.  (n.) 
Moore  Dig.  lit.  Hi'jt  ;  and  for  tiiose  on  tl/c 
black  act,  see  1  Durnf.  &  East,  71.  2  Durnf. 
&  East,  255.  3  East,  400.  457.  8  East,  173. 
3  Moore,  319.  3  Chit.  460.  (a).  Mooic 
l)i-.  tit.  JJUkacl. 
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hundredovs,  on  the  statutes  of  hue  and  cry,  it  seems  that  the  process 
mi"^lit  have  been  formerly  served  on  any  inhabitant  of  the  hundred  :  but 
now,  by  statute  8  Geo.  1 1.  c.  16.  §  4.,  "  no  process  for  appearance,  in 
"  any  action  to  be  broui^ht  upon  the  statutes  of  hue  and  cry,  or  either 
"  of  them,  against  any  hundred,  shall  be  served  on  any  inhabitant 
♦'  thereof,  save  only  upon  the  high  constable  or  high  constables  of  the 
"  hundred  wherein  the  robbery  shall  happen  ;  who  is  and  are  required 
•*  to  cause  public  notice  thereof  to  be  given,  in  one  of  tlic  j)rincipal 
*'  market  towns  within  such  hundred,  on  the  next  market  day  after 
"  he  or  they  shall  be  served  with  such  process  ;  or  if  there  shall 
"  happen  to  be  no  market  town  within  the  hundred,  then  in  some 
"  parish  church  within  the  same  hundred,  immediately  after  divine 
"  service,  on  the  Sunday  next  after  his  or  their  being  served  with 
"  such  process  :  and  he  or  they  is  and  are  irapowered  and  required 
*'  to  enter,  or  cause  to  be  entered,  an  appearance  in  the  said  action, 
"  and  also  defend  the  same,  for  and  on  behalf  of  the  inhabitants  of  the 
**  said  hundred,  as  he  or  they  shall  be  advised." 

"  And  in  case  the  plaintiff  or    plaintiffs  in  such  action  shall  re- 

*'  cover  and  obtain  judgment  therein,  then   no  process  of  execution 

"'  shall  be  served   on   any  particular  inhabitant  or  inhabitants  of  the 

"  said  hundred,  or  any  franchise  within  the  precinct  thereof,  nor  on 

"  the  said  high  constable  or  high  constables  ;  but  the  sheriff  or  his 

"  officer  shall,  upon  the  receij)t  of  any  writ  or  writs  of  execution  to 

"  him  directed,  in  pursuance  of  the  said  judgment,  instead  of  serving 

"  the    said   writ  or  writs  on    any   inhabitant   or    inhabitants,   cause 

"  the  same    to    be    produced    and    shewn  gratis,  unto  two   justices 

"  of  the  peace  of  the  county,    riding  or  division,  (whereof  one  to 

"  be  of  the  quorum,)  and  residing  within  the  said  hundred,  or  near 

"  unto  the  same  j  who  shall  thereupon,  with   all   convenient  speed, 

^'  cause  such  taxation  and  assessment  to  be  made,  and  to  be  levied 

"  and  collected,  in  such  manner  as  is  prescribed  in  and  by  the  statute 

*'  made  in  the  27th  year  of  the  reign  of  Queen  Elizabeth  ;  in  which 

"  taxation  and  assessment  there  shall  be  provided  for  and  included, 

*'  over   and  above    what  the   costs   and   damages  recovered  by  the 

•*'  j)laintilT  nr  plaintiffs  in  such  action   shall  amount  to,  all  such  just 

"  and  necessary  expenses,  as   any  high   constable  or  high  constables 

"  of  any  hundred  hath  or  have   been    at,   in    having  defended  any 

"  such  action  as  aforesaid,  claim  being   made  thereto,  and  an  ac- 

"  count  thereof  given  in  and  proveil,  in  manner  therein  mentioned  ; 

**  and  the  sums  of  money   so  to  be   levied  and  collected,  shall  be 

*'  paid  over  and  delivered,  by  such  officer  or  officers,  as   by  the  said 

^'  statute   of  Queen  Elizabeth   are    to   levy  and    collect  the  same, 

•*^  within  ten  days  after  such  collection,  to  the  shcriif  of  the  county 
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*'  wherein  the  robbery  shall  hajjpen,  to  the  use  and  behoof  of  the 
"  parties  respectively  entitled  to  receive  the  same." 

By  the  Riot  act*,  the  action  is  to  be  brouf^ht  aijaiiist  atty  two  or 
more  of  (Ik;  iiihiliitiuits  of  the  hmwhed,  in  which  (he  daniaj^e  was 
<h)ne  ;  and  upon  this  act,  it  does  not  seem  to  be  necessary  to  proceed 
l)y  orij^inal  writ  :  but  upon  tlic  lilttck  ad'',  the  action  is  to  be  broui^lit 
against  the  inhabitants  of  the  liundred,  in  hke  manner  as  upon  tlie 
statutes  of  hue  and  cry.  And  the  execution  upon  these  acts  is 
ni^iilated  by  the  statute  22  Geo.  II.  c.  46.  §  34.  by  which  it  is 
fuiclt'd,  that  "  no  writ  of  execution  (o  be  sued  out  aj^ainst  the  in- 
"  habitants  of  any  hunch'cd,  on  any  judtjment  obtained  by  virtue; 
"  of  any  act  or  acts  of  parUament  whatsoever,  sliall  be  h;vied 
"  on  any  particular  inhabitant  or  inhabitants  of  such  hundred  ;  but 
"  the  sherill"  or  shorilfs  shall,  on  receipt  of  every  such  writ,  cause 
"  the  sanie  to  be  ])roduced  to  two  justices  of  the  peace,  in  such 
"  manner  as  is  directed  by  the  before-mentioned  statute  of  8  Geo. 
"  II.;  and  that  thereupon  the  said  justices  shall,  in  (he  manner  di- 
"  rected  by  (he  said  act,  cause  a  taxation  to  be  made,  levied  and 
*'  collected,  for  raising  and  payinjf  as  well  the  costs  and  damages 
"  recovered  by  the  plaintilF  or  plaintiff's,  as  also  all  such  just  and  ne- 
"  cessary  expenses,  as  any  inhabitant  or  inhabitants  of  such  hun- 
"  <lred  shall  have  been  at,  in  defending'  any  such  action  ;  the  same 
"  being  first  proved  on  oath,  and  the  attorney's  bill  being  first 
"  taxed,  in  such  manner  as  the  said  act  directs  :  and  the  sums  of 
"  money  so  (o  be  levied  and  collecteil  shall,  within  (he  time  by  the 
"  said  act  limited,  be  paid  to  the  sheriff*  or  sheriffs,  and  by  him  or 
"  them  paid  or  delivered  over  to  the  persons  entitled  to  receive  the 
*'  same,  without  any  deduction,  fee  or  reward." 

it  seems  (lra(,  under  this  act,  a  writ  of  execution  sued  out  by  the 
jiarty  who  lias  recovered  damages  upon  the  Riot  act,  and  delivered 
l)y  the  slierilV  (o  (he  jus{ices,  is  a  good  foundadon  for  an  order  to 
levy  the  amount^  But  it  has  been  determiried,  that  (he  order  of 
justices  in  such  case,  directing  the  money  when  levied  to  be  paid  into 
(he  hands  of  a  banker,  subject  to  their  further  order,  is  ba(l^  It 
sreuis  also,  that  the  order  for  levying  the  money  ought  (o  be  uj)on  the 
i:dii:bitants  of  the  towns,  parishes,  villages  and  hamlets,  pursuant  to 
(he  statute  of  27  Eliz.  and  not  upon  the  inhabitants  of  the  districts 
and  parishes  within  the  hundred^ 

There  are  other  statutes,  which  make  the  hundred  liable  (o  the 
action  of  the  party  injured:  such  as  8  Geo.  U.  c.  20.  §  6.  for  destroy- 

■  1  Gi-o.  I.  St.  '2.  c.  5.  §  6.  c  5  niinif.  &  Rasi,  3U.  ami  see  C  Wjns. 

"  'J  Geo.  i,  c.  '22.  bauiid.  423.  (1.) 
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ini^  tunipikos,  or  works  on  navii^able  rivers;  10  Geo.  II.  c.  32.  §  4. 
lor  cut  ling  hop  binds;  1]  Geo.  II.  c.  22.  §  5.  for  desfroyini^  corn,  to 
i)ievent  exportation;  J9  Geo.  II.  c.  34.  for  wounding  officers  of  the 
customs;  30  Geo.  III.  c.  9.  §  2.  for  unlawfully  stoppiui;-  or  seizing 
any  wheat,  &c.  in  or  on  the  way  to  or  from  any  city  or  market  town, 
&c.,  or  wiH'uliy  and  maliciously  breaking,  cutting  or  destroying  any 
waggon,  &c.  wherein  any  such  wheat,  &,c.  shall  be  loaded,  or  the 
harness  of  any  horse  or  horses  drawing  or  carrying  the  same  ;  or 
unlawfully  taking  off  from  any  such  carriage,  or  driving  away,  killing 
or  wounding  any  such  horse  or  horses  ;  or  taking  or  carrying  away, 
destroying,  scattering  abroad,  spoiling  or  damaging  such  wheat,  &c. 
or  any  part  thereof;  41  Geo.  III.  c.  24.  for  demolishing  or  pulling 
down  mills,  wholly  or  in  part,  or  any  of  the  works  thereunto  belong- 
ing'';  52  Geo.  III.  c.  130.  §  2.  for  demolishing  or  ))ulling  down,  or 
beginning  to  demolish  or  pull  down,  erections  and  buildings,  or 
engines  used  and  employed  in  carrying  on,  or  conducting  any  trade 
or  manufactory,  &c.'';  56  Geo.  III.  c.  125.  for  demolishing,  pulling 
down,  destroying  or  damaging,  or  beginning  to  demolish,  &c.  any 
fire  engine,  or  other  engine  erected  for  working  colleries,  &,c.,  or  any 
bridge,  waggon  way  or  trunk  for  conveying  coals,  &c.,  or  for  shipping 
the  same,  or  any  staith,  &c. ;  and  57  Geo.  III.  c.  19.  §  38.  for  de- 
stroying or  damaging  any  house,  shop  or  other  building,  or  any  fix- 
tures (hereto  attached,  or  any  furniture,  goods  or  commodities  therein  : 
And,  by  the  statutes  1  Geo.  I.  stat.  2.  c.  48.,  6  Geo.  I.  c.  16.  §  1., 
29  Geo.  II.  c.  36.,  &  31  Geo.  II.  c.  41.,  a  remedy  is  given  to  the 
party  injured,  against  the  inhabitants  of  the  adjoining  parish,  &c.  for 
destroying  or  damaging  trees'^,  &c. 

In  following  up  a  writ  of  execution  to  its  consummation,  under  the 
statute  of  hue  and  cry,  8  Geo.  II.  c.  16.  which  the  subsequent  statute 
of  19  Geo.  II.  c.  34.  refers  to  and  adopts,  as  the  mode  of  proceeding 
in  case  of  a  penalty  recovered  by  the  executor  of  a  revenue  officer 
killed  in  pursuit  of  smugglers,  against  the  inhabitants  of  the  hundred, 
(or  of  a  Lathe,  in  Kent,)  it  is  sufficient  for  the  sheriff,  to  whom  the 
writ  had  been  delivered,  to  return,  even  after  the  expiration  of  sixty 
days  given  him  by  the  act  to  return  the  writ,  that  he  had  delivered  it 
to  the  justices  of  the  peace  of  the  hundred,  &c.  who  are  charged 
with  the  duty  of  directing  the  levy  on  the  inhabitants,  and  that  they 
had  done  nothing  upon  it ;  and  the  court  of  King's  Bench  will 
not  thereupon    attach    the   sherifl",    i'or  not   returning   the   writ,   but 

a  J  East,  457.  c  ]  i  £ast,  349. 

^  J  JJiun.  &  Aid.  1 4b. 
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the  next  proceeding  is  against  the  magistrates,  to  oblige  them  to  do 
their  diity^. 

It  being  found   tiiat   great  expenses  incurred,  were  in  recovering  a 
compensation  lor  small  damages,  l)y  proceeding   by  action  at  hivv,  in 
compliance  with  the  directions  oi'  the  before-mentioned  acts,  tlie  costs 
greatly  exceeding,  in  many  instances,  the  amount  of  the  damages;  it 
was  enacted,  by  the  statute  3  Geo.  IV,  c.  33.   §  1.,  that  *'  no  action 
"  shall  be  brought  upon  the  statutes  of  hue  and  cry,  or  upon   the 
"  riot  or  /jlack  ticin,  or  the  statutes  41  Geo,  HI.  c.  24.,  52  Geo.  III. 
"  c.  130.    §  2.,  r)6  Geo.  III.   c.  125.,  or  57  Geo.  III.   c.  10.    §  38., 
"  against  the  inhabitants  of  any  hundred,  &.C.  where  the  loss,  injury 
"  or  diimage  chiiiued  and  alledi;cd   to   have;  been  sustained,  shall  not 
"  exceed   llie   sum    of  30/."      If  it  do   not  exceed  that  amount,  the 
parties  injured  are  recpiired  to  give  notice,  wilhin  one  calendar  iionth, 
to  tlie  high  constable,  mayor,  or  chief  magistrate  of  the  hundred,  &.c. 
who  is  forthwith  to  give  notice  in  writing  to  the  magistrates  residing 
in  or  acting  for  the  same;  and  such  magistrates  are  thereupon  to  appoint 
a  special  petty  session  to  be  holdcn,  within  thirty  days,  of  which  no- 
tice is  to   be  placed   by  the  })arty  injured   on   the  church  door,  &c.  ; 
and  the  justices,  at  such  special  petty  session,  may  order  damages  to 
be  paid,  and  raised,  as  in  the  said  act  is  mentioned  ;  and  the  (piarter 
sessions  are  to  direct  such  money  as  has  been  paid  by  the  treasurer  of 
the  county,  to  be  raised  and  paid,   in  addition  to  the  county  rate,  or 
oiherwise,  as  directed  by  the  12  Geo.  11.  c.  29.   And,  by  the  first  men- 
tioned statute'',  it  is  further  enacted,  that  "  in  any  action  thereafter  to 
"  be  brought  in  Eu'dund,  against  the  inhabitants  of  any  hundred,  kc, 
"   under  or  by  virtue  of  any  or  either  of  the  before-recited  acts  of 
"  parliauient,  it  shall  and  may  be  lawful  for   the  defendants  in  such 
"  action,  by  and  with  the  consent  and  approbation  of  one  or  more  of 
"  the  justices  of  the  peace,  acting  in  and  for  the  parish,  township  or 
"  phice,    in  which  the  damages  shall  be  alledged  by  the  plaintiffs  in 
"  such  action  to  have  been  sustained,  to  suffer  judgment  to  go  by 
"  defaidt,  instead  of  ap])caring  and  defending  the  same,  as  directed  by 
"  the  said  recited  acts  ;  but  the  ijlaintiff'in  such  action  shall  neverthc- 
"  less  be  required  to  jiroduce  the  same  proof  before  the  sheriff',  or 
"  oilier  oHicer  tnkiug  the  inquisition,   in   establishing   his  claim,   as 
"   would  be  required  if  such  action  had  been  defended  ;  and  that  in 
"  taxing  the  costs,  no  more  witnesses  shall  be  allowed  for,  than  the 
"  sheriff  or  other  officer  shall  certify  to  have  been  necessary  to  the 
"  support  of  the  plaintiff's  case." 

'  13  EasI,  ^34.  ^'\  6. 
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CHAP.  VII. 


Of  the  Capias   hy   Original,  and   Process   of  Out- 
lawry, in  the  King's  Bknch,  and  Common  Pleas. 

4  T  common  law,  the  defendant  was  not  liable  to  be  arrested,  upou 
mesne  process,  for  civil  injuries  unaccompanied  with  force*. 
This  immunity  of  the  defendant's  person,  in  case  of  peaceable  though 
fraudulent  injuiies,  producin;;  ^reat  contempt  of  the  law  in  indigent 
wrongdoers,  a  capias  was  allowed  to  arrest  the  person,  in  actions  of 
account,  though  no  breach  of  the  peace  were  suggested,  by  the  sta- 
tutes of  Marlbrklge,  (52  Hen.  HI.)  c.  23.  and  Westm.  2.  (13  Ed.  I.) 
c.  11.  in  actions  of  debt  and  detinue,  by  statute  25  Edw.  III.  stat.  5. 
c.  17.  and  in  all  actions  on  tlie  case,  by  statute  19  Hen.  VII.  c.  9^ 

In  ordinary  cases  therefore,  if  the  sheriff  return,  on  the  original 
writ,  or  process  of  attachment,  that  the  defendant  has  nothing  by 
which  he  can  be  summoned  or  attached,  a  capias  maybe  sued  out,  in 
order  to  arrest  his  person^.  And  where  a  capias  lies,  it  is  now  gene- 
rally issued  in  the  first  instance,  without  previously  suing  out  the 
original'^  ;  in  like  manner  as  in  Chancery,  it  was  usual  to  issue  the 
subpcpna,  without  first  bringing  in  the  bilP.  The  capias  is  a  judicial 
writ,  issued  by  the  filacer,  and  directed  to  the  sheriff"  or  sheriffs  of  the 
same  county  as  the  original ;  commanding  them  to  take  the  defendant, 
if  he  be  found  in  tlseir  l)aili\vick,  and  safely  keep  him,  so  that  they 
naay  have  his  body  in  court,  at  the  return  of  tlie  writ,  to  answer  the 
plainiiff  in  the  action:  and  it  is  usually  called  a  special  cajoja-s  a  cZ 
respondendinuK  If  the  sheriffs  return  to  this  writ,  that  the  defendant 
is  not  found  in  tli(  ir  bailiwick,  the  plaintiff  may  have  an  alias  or 
pluries  capias,  directed  to  the  same  sheriffs,  commanding  them,  as 
before,  or  as  ojtenlimes  they  have  been  commanded,  to  take  the 
defendantf^,  &c.  :  or  he  may  have  a  testatum  capias,  directed  to  the 
sheriffs  of  a  different  county,  (and  afterwards,  if  necessary,  an  alias 

*3  Co.  12.  ^A/tlc,  100. 

*>  3  Clac.  Com.  281.  e  Trye,  59. 

<:  Com.  J)i-.  lit.  Pleader,  2  W.  2.  Glib.  C.  <"  Appisiid.  Chai).  Vll.  §  1. 

P.  U.  J  lilac.  Coin.  279,  &c.  i  id.  §  3. 
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or  pluries  testatum  capias,)  suj^ij^estini;  that  the  defendant  lurks  and 
wanders  in  that  county*.  In  any  of  these  writs,  if  the  defendant  be 
wilhin  a  liherty,  it  is  usual  to  insert  a  clause  of  no/i  omiftus^  ;  which 
clause  may  be  inserted  in  the  first  process  :  So  that,  under  particular 
circumstances,  it  may  be  necessary  for  the  plaintiff  to  have  recourse 
to  an  aliaa  or  pluries  testatum,  non  omittus,  capias  ad  responden- 
dum, which  is  ijje  most  sj)ooial  writ  of  any  ajjainst  the  defendant's 
person  ;  and  commands  the  sherifTs,  as  before,  or  as  oftentimes  they 
have  been  commanded,  not  to  omit  by  reason  of  any  liberty,  but  to 
take  the  defendant,  &c.  it  beiiij;-  testijied  that  he  lurks  and  wanders 
in  their  county.  As  an  original  writ  cannot  be  issued'^,  so  there  can- 
not be  a  capias,  into  a  county  palatine  ;  but  on  an  original  writ  sued 
out  in  another  county,  a  testatum  capias  may  be  issued  in(o  a  county 
palatine,  for  bringing  in  the  defendant. 

In  a  personal  action,  brought  by  two  or  more  executors,  there  may 
be  summons  and  severance  ;  that  is,  if  one  or  more  of  them  will  not 
join  with  the  rest  in  prosecuting  the  action,  the  court  will  issue  a  writ 
of  summons  ad  sequendum  simul'\  and  upon  their  non-appearance 
at  the  return  of  it,  will  give  judg(nent  of  severance*,  so  as  to  enable 
the  rest  to  proceed  without  them. 

The  process  uj)on  the  original  should  be  tested  in  the  name  of  the 
chief  justice,  or  senior  judge  of  the  court,  if  there  be  no  cliief  justice. 
The  capias  should  regularly  be  tested  in  term-time  ;  but  not  on  a 
tSunday,  or  other  dies  notjuridicus  :  And  where  the  j)laintiflr  means 
to  proceed  to  outlawry,  the  capias  should  be  tested  on  the  quarto  die 
post  of  the  return  of  the  original^,  the  alias  on  the  quarto  die  post 
of  the  return  of  the  capias,  and  the  pluries  on  the  quarto  die  post 
of  the  return  of  the  alias" ,  and  there  must  be  Jrfteen  days  at  least 
between  the  teste  and  the  return  of  each  writ''.  But  unless  tlie  plain- 
tiff mean  to  proceed  to  outlawry,  the  capias  may  be  tested  before  the 
original,  and  even  before  the  cause  of  action  accrued,  provided  it  be 
actually  taken  out  afterwards  ;  and  it  is  not  necessary,  in  other  cases, 
that  the  alias  or  pluries  should  be  tested  on  the  quarto  die  post  of 
the  return  of  the  preceding  writ'  :  for  as  the  mesne  process  never 
appears  on  the  record,  no   error   can  be  assigned  therein** ;  and   the 

'  Append.  Chap.  VII.  §  4.  III.  K.  H. 

•>  Id.  §  5.  1'  r,ye,  (50.  2  Wi!s.  1 17.   1  H.  Blac.  222. 

e  Ante,  100,  but  sec  llie  statutes  16  Cur.  I.  c.  6.  §  7.  24 

<>  Append.  Chap   VII.  §  6.  Geo.  II.  c.  4S.  §  5.  Anle,  103. 

*  Id.  §  7.  and  see   Bac.  Abr.  lit.  Sunwnns           '  IVriglU  and  another  v.           ,  T.  4+  Geo. 

and  Smrance,  F.  HI.  K.  B. 

^Trye,  191.  k  3  "WiJs.  434. 

«  Jf'ri^ht  and  nnothfr  v.  ,  T.  44  Gio. 
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defendant  cannot  have  oyer  of  it,  so  as  to  plead  in  abatement'.    These 
several  writs  must  be  made  returnable  like  the  original,  in  the  King's 
Bench,  on  a  general  return  day'',  ubiciinque,  or  wheresoever  the  king 
shall  then  be  in  England,  or,  in  the  Common  Pleas,  before  the  king's 
justices  at  IVestminster,  in  the  same,  or  the  next  term  ;  for  where  a 
whole  term  intervenes,  between  the  teste  and  return  of  the  capias,  it  is 
null  and  void*^  :  and  a  testatum  capias,  by  original,  made  returnable 
at  Westminster,  instead  of  '*  wheresoever,  &c."  is  irregular''.     The 
process  by  original,  however,  may  in  general  be  amended,  as  well  as 
the  process  by  bill.     Thus,  leave  has  been  given  to  amend  a  special 
capias,  in  one  of  the  defendant's  names,  in  order  that  an   application 
might  be  made  to  the  master  of  the  rolls,  to  procure  a  new  originaK 
So  a  special  capia.S',  omitting  the  christian  names  of  two  of  the  de- 
fendants, was  amended  by  inserting  them,  though  tliere  was  nothing 
to  amend  by,   on  payment  of  costs^     If  there  be  less   than  fifteen 
days  between  the  teste  and  return   of  process  by  original,  it   may  be 
amended,   in   the  Common   Pleas^  :    And   where  a  capias  is   made 
returnable  on  a  day  certain,  instead  of  a  general  return  day,  that 
court  will  allow  it  to  be  amended,  even  after  a  rule  nisi  obtained  to 
quash  the  writ  for  irregularity,  on  payment  of  costs''.     So,  where  an 
attachment  of   privilege   was   returnable  after  the  essoin    day,    and 
before  the  quarto  die  post,  instead  of  being  returnable  on  a  day  cer- 
tain in  full  term,  an  amendment  was  allowed'.     But  the  courts  will 
not  in  general  allow  an  amendment  of  process,  to  the  prejudice  of  the 
bail''. 

When  the  defendant  absconds,  or  keeps  out  of  the  way,  so  that 
he  cannot  be  arrested  or  served  with  process,  the  plaintiff,  on  the 
return  of  non  est  inventus  to  the  pluries  capias,  may  have  a  writ  of 
exigi  facias,  and  proceed  to  outlawry^ :  Or,  if  there  be  several  de- 
fendants in  a  joint  action,  and  one  of  them  abscond,  or  keep  out  of 
the  way,  the  plaintiff  may  have  a  writ  of  exigi  facias  against  that 
defendant'" ;  and  must  proceed  to  outlawry  against  him,  before  he 
can  go  on  against  the  others".     In  declaring  against  A.  upon  a  joint 

a  Per  Cur.  E.   18  Geo.  III.   2  Cromp.  42.  S  3  Wils.  434.  2  Blac.   Rep.  918.  S.  C.   1 

and  see  1  Bos.  &;  Tu!.  342,  3.  H.  Blac.  291.  1  Bos.  &  Pul.  342. 

''  And   a   iestalum  capias   in  the  Common  '•  5  Taunt.  833.   1  Marsh.  399.  S.  C. 

Pleas,  having  been   made   returnable  on  a  »  3  Brod.  &  Bing.  25. 

day  certain,  instead  of  a  general  return  day,  ^  2  New  Rep.  C.  P.  135.    Wood  ami  others 

was  held  irregular.     2  New  Rep.  C.  P.  133.  v.  Hlndley,  37  Geo.  HI.  K.  B.  1   Chit.  Rep. 

and  see  5  Taunt.  853.   1  Marsh.  399.  S.  C,  323.  and  see  id.  374. 

'  2  Blac.  Rep.  845.  3  Wils.  541.  S.  C.  '  3  Blae.  Com.  283.  Gilb.  C.  P.  15. 

^  1  Chit.  Rep.  323.  m  Trye,  1 35. 

«  7  Durnf.  &  East,  299.  and  see  1  Bos.  &  °  1  Str.  473.  1    Wils.  7S.  2  Str.  12G9.  1 

Pul.  481.  2  Bos.  &  Pul.  109.  Blac.  Rep.  20.  4  Bro.  Pari.  Cas.  604.  S.  C. 

f  2  Smith  R,  392. 
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contract  by  A.  and  B.  it  is  not  enough  to  alies;e  tliat  B.  was  in  due 
manner  outlawed,  without  iKhliui;-  tliat  lie  was  outlawed  in  that  suit'. 
And  where,  in  a  joint  action  ai^ainst  two,  it  appeared  ih  it  one  of  the 
defendants  had  been  outlawed  upon  dilFerent  jjrocess  from  that  by 
Avhich  the  otlier  was  brought  into  court,  and  no  connection  was  shewn 
between  the  several  writs  of  capias  against  each,  as  referable  to  the 
same  urii!;inal ;  as  where  one  was  t)utlawed  upon  jjrocess  by 
original,  tested  tiie  10th  April,  returnable  on  the  first  return  of 
Easier  term,  and  continued  regularly  down  to  the  time  of  the  out- 
lawry, and  the  other  was  arrested  on  a  special  testatum  capias, 
issued  on  the  •24th  April  in  Hilarif  vacation,  to  which  bail  was  put 
in,  and  the  plaintiff*  declared  against  him  alone,  alledging  the  out- 
lawry of  the  other  defendant  in  the  same  suit  ;  the  court  of  King's 
Hench  set  aside  the  declaration  for  irregularity**.  But  an  allegation 
that  a  co-defendant  was  by  due  course  of  law  outlawed,  at  the  suit  of 
the  plaintiff',  in  this  plea  and  suit,  is  sufficient,  without  a  prout  patet 
per  recordum'^. 

Outlawrtj,  in  civil  actions,  is  putting  a  man  out  of  the  j)rotection 
of  the  law,  so  that  he  is  inca})able  of  suing  for  the  redress  of  injuries, 
and  may  be  inn)risoned  :  and  he  forfeits  thereby  all  his  goods  and 
chattels,  and  the  profits  of  his  lands  ;  his  personal  chattels  imme- 
diately upon  the  outlawry,  and  his  cliattels  real,  and  the  |)rofits  of  his 
lands,  when  found  by  inquisition''.  l?o  penal  were  the  consequences 
of  an  outlawry,  that  until  some  time  alter  the  conquest,  no  man  could 
have  been  outlawed  except  for  felony,  the  j)unishment  wherc^of  was 
death  :  But  in  Bracton^s  time'',  and  somewhat  earlier,  process  of 
outlawry  was  ordained  to  lie  in  all  actions  vi  et  armis  ;  and  since, 
by  a  variety  of  statutes,  (the  same  as  introduced  the  capias  J  pro- 
cess of  outlawry  lies  in  account,  debt,  detinue,  and  divers  other 
common  or  civil  actions^ 

If  the  defendant  be  a  woman,  the  proceeding  is  called  a  waiver ; 
for  as  women  were  not  sworn  to  the  law,  by  taking  the  oath  of  allo- 
giauce  iu  the  leet,  (as  men  anciently  were,  when  of  the  age  of  twelve 
years  or  upwards,)  they  could  not  properly  be  outlawed,  or  put  out 
of  the  law,  but  were  said  to  be  waived,  that  is,  derelictie,  left  out,  or 
not  regarded-.  And  for  the  same  reason,  an  infant  cannot  be  out- 
lawed under  the  age  of  twelve  years''. 

»  3  East,   144.  but  see  Co.    Lit.  123.  b.  '  IJract.  lib.  v.  p.  425. 

352.  b.  '■  Co.  Lit.  1  2S.  b.  Trye,  ri.  Gill).  C.  P. 

b  15  East,  1.  15.  Fort.  57. 

'^  7  East,  50.  g  Lit.  §  186.  Co.  Lit.  122.  b.  Ti  ye,  06. 

d  1  Sulk.  395.  »»  Co.  Lit.  123.  a. 
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Outlawry  is  either  upon  mesne  process  before,  or  upon  final  |)ro-' 
cess  after  judj^ment*.  Upon  mesne  process,  the  j)lainliff'  cannot  pro- 
ceed to  outlawry,  unless  the  action  were  commenced  by  original 
writ'' ;  nor  can  the  defendant  be  outlawed  after  judgment,  unless  the 
action  were  so  commenced  :  therefore,  where  the  defendant  was  out- 
lawed after  jud<^ment,  in  an  action  commenced  by  bill  of  privilege, 
it  was  holden  that  process  of  outlawry  did  not  lie,  as  there  was  no 
capias  in  the  original  action*^.  After  judgment,  the  plaintiff  may 
have  an  exigi  facias,  and  j)roceed  to  outlawry,  upon  the  return  of 
non  est  inventus  to  a  writ  of  capias  ad  satisfaciendum,  without  an 
alias  or  pluries'^  ;  because  the  defendant,  having  been  already  in 
court  before  judgment,  and  having  conusance  of  the  debt,  ought  to 
pay  it  on  the  first  suing  out  of  the  capias,  and  his  not  performing 
the  judgment  is  a  contumacy,  for  which  he  is  put  out  of  the  king's 
protection.  And  no  writ  of  proclamation  is  required  upon  an 
exigent  after  judgment,  but  only  upon  mesne  l)rocess^  In  the 
Common  Pleas,  the  defendant  may  be  outlawed  on  a  common 
original  in  trespass  quare  clausum  f regit,  or  on  a  special  original, 
adapted  to  the  nature  of  the  action'.  But  in  the  Exchequer,  the 
defendant  cannot  be  outlawed,  as  the  ])laintiff  cannot  proceed  therein 
by  original  writ^. 

The  writ  of  exigi  facias  is  a  judicial  writ,  made  out  by  the 
filacer,  as  clerk  of  the  exigents^,  in  the  King's  Bench,  or  by  the 
exigenter  in  the  Common  Pleas,  and  directed  to  the  sheriff  of  the 
county  where  the  action  is  laid' ;  commanding  him  to  cause  the  de- 
fendant to  be  required  from  county  court  to  county  court,  or  from 
husting  to  husting,  if  in  London^,  that  is,  at  five  successive^  county 
courts  or  hustings,  until  he  be  outlawed,  if  he  do  not  appear,  and  if 
he  appear,  to  take  him"",  &c.  This  writ  should  be  tested  on  the 
quarto  die  post  of  the  return  of  the  pluries  capias  before,  or  of  the 
capias  after  judgment :  and  if  there  be  not^re  county  courts  between 
the  teste  and  return  of  it,  there  issues,  upon  the  sheriff's  return 
thereto",  an  exigent  de  novo  with  a  clause  (from  whence  it  is  called 

°  Trye,  T7.  Introd.  100.  semb.  contra. 

^  1  Sid.  159.  k  In  Lundon,  the  hnstin2:s  are  liolden  once 

«=   1  Leon.  329.  Cio.  Eliz.  216.  every  fortnight;   on  which  account  the  ac- 

d  Gilb.  C.  P.  17.  Trye,  77.  1'24.  tion  is  generally  laid  there,  when  the  plain- 

e  Cro.  Jac.  577.  tiff  intends  to  proceed  to  outlawry.     Trye, 

f  Barnes,  320.  39,4.  66.  3  Lev.  245. 

B   1  Price,  309.  Ante,  35.  i  Plowd.  371. 

''  Trye,  inpref.  m  Trye,  1 12.  and  see  Append.  Chap.  VII- 

'  Fitz.  Abr.  tit.  Exigent,  26.  Bro.  Abr.  tit.  §  8. 

Exigent  &;  Cnpias,  19.   Dyer,   295.  but  see  3  "/(/.§  9. 

Bac.    Abr.    769.    Gilb.    C.    P.   15.  Crump. 
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tin  allocatur  exigent,)  diri.'Ctiiii^  tlu;  HljeiilV  (o  allow  (he  several 
county  courts,  at  whicli  ilio  tlclVMulimt  has  \)vcn  already  rcqui^ell^ 
Rut,  ill  the  Comuiou  Fit-as,  no  e.ci^euley  shall  receive  any  pluries 
capias,  in  order  to  make  an  e.r/Vei// or,  proclamation  thereon,  beforo 
the  same  is  sif^ned  or  stam|)ed  hy  the  clerk  of"  the  warrants  or  liis 
deputy,  to  the  end  it  may  thereby  appear  tliat  the  warrants  of  at- 
torney (herein  are  duly  filed'':  and  therefore  the  practice  in  (his  court 
is,  to  take  the  pliirics,  when  returned  by  the  sheriir,  with  a  warrant  ol" 
attorney,  to  the  clerk  of"  the  warrants,  who  will  mark  it,  on  being-  paid 
for  filiiii;;  the  warrant"^. 

In  addition  to  the  evident,  a  writ  of  proclamation'^  was  introduced 
by  the  statute  6  Hen.  VIII.  c.  1.  which  requires  it  to  bo  directed  to 
the  sheriff  of  the  county  of  which  the  defendant  is  called  or  described 
in  the  original,  for  there  he  was  supposed  to  dwell;  and  if  he  did 
not  in  fact  dwell  there,  he  might  have  avoided  tlie  outlawry,  by  the 
statute  of  additions^     But  the  writ  of  proclamation   is  at  present 
governed  by  the  statute  31  Eliz.  c.  3.  §  1.  which  enacts,  that  "  in  every 
"  action  jjersonal,  wherein  any  writ  of  exigent  shall  be  awarded  out 
"  of  any  court,  a  writ  of  proclamation  shall  be  awarded  and  made 
"  out  of  the  said  court,  having  day  of  ieste  and  return  as  the  said 
"  writ  of  exigent  shall  have,  directed  and  delivered  of  record  to  tiie 
*'  sherilfof  the  county  where  (he  defendant  at  the  time  of  the  exigent 
"  so  awarded  shall   be  dwelling  ;   which  writ  of  proclamation  shall 
"  contain  the  effect  of  the  same  action  :  And  that  the  sherid'  of  the 
"  county,  unto  whom  any  such  writ  of  proclamation  shall  be  delivered, 
"  shall   make    three   proclamations,   one  in    the  open    county  court, 
"  another  at  the  general  quarter  sessions  of  the  peace,  in  those  parts 
"  where  the  defendant  at  the  time  of  the  exigent  awarded  shall  be 
"  dwelling,  and  the  third,  one  month  at  the  least  before  the  quinto 
"  exactus  by  virtue  of  the  said  writ  of  exigent,  at  or  near  the  most 
"  usual  door  of  the  church  or  chapel  of  that  town  or  parish  where 
"  the  defendant  shall  be  so  dwelling  ;  and  if  the  defendant  shall  be 
"  dwelling  out  of  any  parish,  then   in  such  place  as  aforesaid,  of  the 
"  next  adjoining  parish  in  the  same  county,  and  uj)on  a  Sunday,  irn- 
"  mediately  after  divine  service,  and  sermon   (if  there  be  one),  and 
"  if  there  be  no  sermon,  then  forthwith  after  divine  sevlce :  And  that 
"  all  outlawries  had  and  pronounced,  whereupon  no  writs  of  procla- 
"  raations  shall  be  awarded  and  returned  according  to  the  form  of 

■>  Tryc,  114.  Rast.  Ent.  1S9.  353.  and  see  ^  Imp.  C.  P.  583. 

Append.  Chap.  VH.  §  10.  ^  Gilb.  C.  P.  19.  Tryc,  113.  Thcs.  Brc-j. 

^  R.  II.  2  &  3  Jac.  II.  C.  P,  and  sec  R.       88.  and  see  Append.  Chap.  Vll.  §  11. 
n.  U  &,  15  Car.  II.  reg.  2.  C.  P.  Ante,  91,  '2.  j^      «  Dyer,  21*. 
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"  this  statute,  shall  be  utterly  void  and  of  none  effect^."  This  writ 
should  have  the  same  teste  and  return  as  the  exigent ;  and  if  the  de- 
fendant reside  in  a  different  county  from  that  into  which  the  exigent 
issued,  the  writ  is  called  a.  foreign  proclamation''.  The  sheriff's  re- 
turn to  this  writ  is,  that  he  has  caused  the  defendant  to  be  pro- 
claimed ;  and  that  either  generally,  according  to  the  effect  of  the 
statute^  or  specially,  setting  forth  the  times  and  places,  when  and 
where  the  proclamations  were  made''.  When  the  exigent  and  writ 
of  proclamation  are  returned,  they  should  be  taken  to  the  Jilacer,  in 
the  King's  Bench  ;  but  in  the  Common  Pleas,  the  exigent  is  taken 
to  the  clerk  of  the  outlawries,  and  the  writ  of  proclamation  filed  with 
the  exigenter. 

Upon   the  defendant's  being  put  in  exigent,  he  is  either  taken  by 
the  sheriff,  appears  voluntarily,  or  makes  default.     If  he  be  taken, 
he  either  remains  in  custody  of  the  sheriff,  or  gives  bail,  &c.  as  u|)on 
a  common  arrest.     Formerly,  if  the  defendant  had  appeared  volun- 
tarily, at  any  time  before  the  return  of  the  exigent^,  or  quarto  die 
post  of  the  return  in  the  Common  Pleas^,  he  might  have  obtained  a 
"writ  of  supersedeas^  from  ihe  Jilacer,  as  clerk  of  the  supersedeases^ 
in  the  King's  Bench,  or  from  the  exigenter  in  the  Common  Pleas, 
on  entering  a  common  appearance  of  the  term  in  which  the  exigent 
issued'.     In  the  Common  Pleas,  the  supersedeas  is  itself  an  appear- 
ance, if  delivered  to  the  sheriff  before  the  quarto  die  post  of  the  re- 
turn of  the  exigent^ :  And,  in  that  court,  after  the  return    of  the 
exigent,  but  whilst  it  remained  in  the  sheriff's  hands,  and  before  the 
defendant  was  returned  outlawed,  the  court  made  a  rule,  that  a  sit- 
persedeas  to  the  exigent  should  be  allowed,  on  payment  of  costs'. 
This   practice  of   granting   a  supersedeas  still  continues,   in  cases 
which   do  not   require  special  bail.     But  upon  a  question  agitated 
some  years  ago,  in  the  court  of  King's  Bench,  whether  in  a  case 
originally  requiring  special  bail,    if  the  defendant  stand  out  to  an 
exigent"",  he  can  come  in  and  appear  to  the  exigent,  without  putting 

*  Tills  act  of  parliament  is  enforced   by  Barnes,  326. 

the  court  rnks  of  M.  1654.   §  6.  K.  B.  and  ^  Barnes,  319. 

M.  1634.  §  9.  C.  P.  )  Id.  323,  and  see  R.  M.  17  Car.  II.  R.  E. 

•»  Append.  Chap.  VII.  §  12.  04  Car.  II.  and  R.T.  2  Jac.  U.  C.  P. 

«:/(/.§  13.  m  The  question,  as  stated  by  Sir  James 

^  Id.  §  14.  Tiurruw,  was  whether  the  defendant,  stand- 

e  Cas.  Pr.  C.  P.  28.  ing  out  to  an  outlawry,  can  come  in  and  ap- 

f  Id.  ibid-  pear    to    the   outlawry,    without    putting  in 

s Append.  Chap.  VII.  §    15,   and  for  the  special  bail:  but  upon  inquiry,  it  appears 

shfriff's  return  thereto,  see  id  §  16.  to  have  been,  as  stated  above,  upon  the  exi- 

''  Tryc,  in  prc-f.  gent,  before  outlawry, 
^  Id.    67,  8.   Gilb.    C.   P.   19.     Fort.    39. 
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in  special  bail  ;  it  was  ruled  hy  (he  court,  that  there  ought  to  be  sj)c- 
cial  bail.     "It  would  be  very  unreasonable,  they  said,  that  the  defen- 
dant should  gain  an  advantage,  by  standing  out  till  process  of  out- 
lawry ;  He  certainly  ought  not  to  be  in  a  better  condition  then,  than 
if  he  had  appeared  at  first :"    And  accordingly  the  direction   given 
was,  that  the  filacer  shouhl  not  issue  a  supersedeas,  till  the  defen- 
dant had  put  in  spi  eial  bail'.      So,  in  the  Counnoii  Picas,  it  is  a  rule, 
that   "  where  the  defendant  shall   abscond  to  avoid   being  arreste«l 
and  cannot  be  arrested,  although  the  plaintilf  shall  bund  Jide  have 
used  his  best  endeavours  for  that  j)urpose,  a  supersedeas  shall  not  be 
issued  to  stay  the  proceedings  to  an  outlawry,  unless  the  defendant 
shall  have  first  put  in  special  bail ;  and  that  the  writ  of  supersedeas 
thereupon  issued,  in  case  special  bail  shall  not  afterwards  be  perfected 
according    to  the  course  of  the  court,  where  special  bail  is  required 
upon  arrests,  shall  be  void,  and  of  no  eflect  to  stay  the  plaintiff's 
proceeding  to  the  outlawry:    but  the   same  may  be  gone  on  with, 
from  the  time  of  such  default,  as  if  no  appearance  had  been  entered 
or  special  bail  filed,  and  shall  not  be  deemed  irregular  or  erroneous, 
by  means  of  such  interruj)tion  of  the  proceedings,  by  putting  in,  and 
not  afterwards  perfecting  special  bail  as  aforesaiel'." 

If  the  defendant  be  neither  arrested  nor  apj)ear,  but  make  defaidt 
at  /?L"e  successive  county  courts  or  hustings,  he  is  oidUtived  if  a  man, 
or  if  a  woman  she  is  waived,  by  the  judgment  of  (lie  coroners,  or  of 
the  recorder   in   London'' ;    and  the  judgment   of   outlawry    being 
returned  by  the  sheriff  upon   the  e.vlirent,  the  filacer,  who  acts  as 
clerk  of  the  outlawries  in  the  King's  Bench',  will  make  out  a  writ  of 
capias  utlagatum,  which  is  either  general  or  special",  and  may  be 
issued  into  any  county,  without  a  testatum^ ;  nor  is  there  any  occa- 
sion, upon  an  outlawry  after  judgment,  to  revive  the  judgment  by 
scire  facias,  after  a  year  and  a  day-.     But  in  the  Common  Picas,  a 
writ  of  capias  utlagatum  cannot  be  sued  out  and  tested  after  the 
death  of  the  defendant''.     And  where  the  judgment  of  outlawry  was 
entered  after  the  plaintiff's  death,  the  court  held,  that  a  capias  utla- 
gatum could  not  regularly  be  issued,  without  reviving  the  judgment'. 
By  the  general  writ  of  capias  utlagatum,   the  sheriff  is  com- 
manded, "  that  he  do  not  omit,  by  reason  of  any  liberty  of  his  county, 
"  but  that  he  take  the  defendant,  if  he  be  found  in  his  bailiwick,  anti 

•  3  Bur.  1920.  '  1  Vent.  33.  Gilb.  C.  P.  17. 

">R.  E.  21  Geo.  III.  C.  P.  6  Cro,  Eliz.  TOG.  o  Mod.  203.  Gilb.  C.  P. 

«  Co.  Lit.  2S8.  b.  Glib.  C.  P.  15,  16.  and       71. 
see  Append.  Cbap.  VII.  §  9.  ••  Cas.  Pr.  C.  P.  36. 

*"  Trye,  in  pre/.  i  RarnLS,  32j,  and  sec  .■(/.  323. 

•/rf.  6,5,  6.  Gilb.  C.  P.  1(5. 
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"  him  safely  keep,  so  that  he  may  have  liis  body  in  court,  on  a  gene- 
"  yal  return  day,  wheresoever,  &c.  in  the  King's  Bench,  or,  in  the 
*'  Common  Pleas,  bei'orc  the  kint^'s  justices  at  Westmhifiter,  to  do 
"  and  receive  what  the  court  shall  consider  of  him^.''^  The  de- 
iondant  being  taken  by  the  sherifF  on  this  writ,  either  gives  bail  to 
a|)]>car  and  reverse  the  outlawry  ;  or  remains  in  custody,  until  lie 
actually  reverse  it,  or  obtain  a  charter  of  jmrdon,  or  be  relieved  under 
an  insolvent  act''. 

At  common  la'iv,  the  defendant  could  not  have  been  bailed,  when 
taken  by  the  sheriff  on  a  capias  utlagatiim" ;  and  this  case  is  parti- 
cularly excepted  out  of  the  statutes  23  Hen.  VI.  c.  9.  and  13  Car.  IT. 
slat,  2.  c.  2,  §  4. ;  by  the  latter  of  which  statutes  it  is  expressly  de- 
clared, that  "  no  sheriff,  &c.  shall  discharge  any  person  or  persons, 
"  taken  upon  any  writ  of  capias  utlagatum,  out  of  custody,  without 
"  a  lawful  supersedeas  first  had  and  received  for  the  same''."  But 
now,  by  statute  4  &  5  W.  &  M.  c.  18.  §  4,  5.  "  if  any  person,  out- 
"  lawed  in  the  court  of  King's  Bench,  other  than  for  treason  and 
*'  felony,  shall  be  taken  and  arrested,  upon  any  capias  utlagatum 
"  out  of  the  said  court,  the  sheriff  making  the  arrest  may,  in  all  cases 
"  where  special  bail  is  not  required  by  the  said  court,  take  an 
"  attorney's  engagement  under  his  hand,  to  a])pear  for  the  defendant, 
"  and  reverse  the  outlawry  ;  and  may  thereupon  discharge  the  de- 
"  fendant  from  such  arrest :  and,  in  those  cases  where  special  bail 
"  is  required  by  the  said  court,  the  said  sheriff  shall  and  may  take 
*'  security  of  the  defendant  by  bond,  with  one  or  more  sufficient  surety 
"  or  sureties,  in  the  penalty  of  double  the  sum  for  which  special  bail 
"  is  required,  and  no  more,  for  his  appearance  by  attorney  in  court, 
"  at  the  return  of  the  writ,  and  to  do  and  perform  such  things  as 
"  shall  be  required  by  the  same  court ;  and  after  such  bond  taken* 
"  may  discharge  the  defendant  from  the  said  arrest :  Or,  in  case  the 
"  defendant  shall  not  be  able  to  give  security  as  aforesaid,  before 
*'  the  return  of  the  writ,  lie  shall  and  may  be  discharged,  whenever 
*'  he  shall  find  sufficient  security  to  the  sheriff,  for  his  appearance  by 
"  attorney  in  the  said  comt,  at  some  return  in  the  ensuing  terra,  to 
"  reverse  the  outlawry,  and  to  do  and  perform  such  other  thing  and 
"  things  as  shall  be  required  by  the  said  court^"  This  statute  has 
been  construed  not  to  extend  to  criminal  cases  ;  at  least,  to  misde- 
meanors, after  conviction^:    And  even  in  civil  cases,    the  defendant 

aTrye,  1I5,  and  see  Append.  Chap.  VII.  9.  H.  13  &  16  Car.  II.  M.  17  Car.  11.  T.  2 

§  17,  18.  Jac.  II.  C.  P. 

''4  Bur.  2119.  2127.  e  See  R.  H.  2  Cur.  I.  §  3.  C.  P. 

<=  Trye,  73.  3  Bur.  1484.  4  Bur.  2340.  H  Bur.  2559. 
^  And  see  R.  H.  2  Car.  I.  §  5.  M.  1634.  § 
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■cannot  be  bulled,  wlicre  be  was  not  builable  upon  ibc  process  to  out- 
lawry'' ;  for  it  was  the  design  of  the  statute  to  put  hiiu  in  the  sume 
concUtion  as  if  he  had  not  been  outlawed  :  and  therefore  he  is  not 
bailable,  when  taken  upon  an  outlawry  after  judi^incnt.  Neither, 
ui)on  this  statute,  wdl  tlie  court  restore  goods  taken  upon  a  sj»ecial 
capias  ittla<>;atuni^' ;  but  they  will  of  course  be  restored,  upon  the 
reversal  of  the  outlawry".  A  bankrupt  having  been  arrested  after 
outlawry,  and  a  levy  made  on  liis  goods  by  the  sherilf,  under  a  special 
writ  of  capias  ntla<i;utuin,  the  court  of  King's  Bench  would  not 
relieve  liiin  on  motion,  in  a  summary  way,  from  such  arrest  and  levy, 
except  ujjon  the  terms  oC  ai)i)earing  to  the  action,  and  j)utting  in  ami 
j)erfecting  special  bail  ;  although  the  i)laintitr  had  also  proved  bcj. 
vlebt  under  the  commission,  and  received  a  dividend,  after  which  she 
commenced  her  action  for  the  balance**.  And  it  seems,  that  bank- 
ruptcy and  certificate  are  no  grounds  for  discharging  a  prisoner  iu 
custody  on  a  capias  utlugutuin' . 

When  there  is  no  affidavit  of  a  bailable  cause  of  action,  the  sherift' 
is  authorized,  by  the  statute,  to  discharge  the  defendant,  on  an  attor- 
ney's uiulertaking  to  aj)pear  and  reverse  the  outlawry  :  But  where 
an  atlidavit  has  been  made,  he  ought  not  to  be  discharged,  without 
giving  the  security  required  by  the  statute  ;  which  is  not  a  common 
bail  bond,  but  a  bond,  with  one  or  more  sufHcient  surety  or  sureties, 
for  ai)pearance  by  attorney  at  the  return  of  the  writ,  and  to  do  and 
perform  such  things  as  shall  be  n'qnired  by  the  court* ;  that  is,  to 
])ut  in  and  perfect  bail  to  a  new  action,  plead  within  a  limited  time, 
])ut  the  plaintilF  in  the  same  condition,  and  such  like  matters'.  Antl 
it  is  not  necessary  that  the  atlidavit  should  be  luade  before  the  out- 
lawry'', nor  the  sum  sworn  to  indorsed  on  the  capias  utlagatum' ; 
but  it  is  sufficient,  if  there  be  an  affidavit  before  the  defendant  is 
discharged  :  the  court  having  determined,  that  process  of  outlawry  is 
not  within  the  statutes  for  preventing  frivolous  and  vexatious  arrests^ 

By  the  special  writ  of  capias  utlagatum,  the  sheriff  is  conv- 
manded,  not  only  to  take  the  defendant,  as  by  the  general  writ,  but 
also  "  to  inquire,  by  the  oath  of  honest  and  lawful  inen  of  his  county, 
"  what  goods  and  chattels,  lands  and  tenements,  he  hath,  or  had  on 
"  the  day  of  his  outlawry,  or  at  any  time   afterwards  ;  and  by  their 

^  4  Bur.  2540.  e  4  Dur.  '2540. 

•»  '2  Wils.  127.  Per  Cur.  M.  20  Geo.  HI.  •>  2  Sir.   1178,  9.   1  Wils.  3.  S.  C.  Furt. 

K,  B.  39.  S.  P. 

*Carth.  459.    1  Ld.  Raym.   549.   S,  C.           '3  Bur.  1482. 

^  14  East,  3;J6.  ^  Fownes  v.  Allen,  M.  10  Geo.  II.  tiUd  in 

«  3  Taunt.  141.  3  Bur.  1483.  Barnes,  322. 
*3  Bur.  1483. 
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"  oath  to  extend  ami  appraise  tlie  same,  according  to  their  true 
"  value;  and  to  take  them  into  the  king's  hands,  and  safely  keep 
"  them,  so  that  he  may  answer  to  the  king  for  the  true  value  and 
"  issurs  of  the  same  ;  making  known  what  he  shall  do  thereupon  to  the 
"  court  on  the  return-day''."  Upon  this  writ,  the  sheriff'  is  to  im- 
panel a  jury,  who  are  to  make  inquiry  of  the  goods  and  chattels  of 
the  defendant,  including  his  debts^  or  chases  in  action,  and  also  of 
his  leasehold  and  freehold  lands  and  tenements  ;  to  appraise  the 
goods,  and  to  extend  or  value  the  lands,  &c.  But  they  have  nothing 
to  do  with  his  copyholds'^,  or  trust  property'^.  Witnesses  may  be 
siihpa>na\l  to  attend  the  execution  of  the  inquiry  ;  and  when  made, 
the  sheriff  is  to  take  possession  of  the  goods  and  chattels  of  the  defen- 
dant, and  oi'  the  leasehold  tenements  in  his  own  occupation' :  But  he 
must  not  oust,  or  disturb  the  possession  of  his  tenants^;  and  can 
oidy  take  the  issuer  or  profits  of  his  freehold  tenements^.  The  inqui- 
sition should  set  forth,  with  convenient  certainty,  the  appraised 
value  of  the  goods  ;  the  particulars  of  the  debts  ;  of  what  lands,  &c. 
the  defendant  is  seised  or  possessed,  the  different  parcels,  in  whose 
tenure,  and  of  what  annual  value,  beyond  reprizes*".  But  the  inqui- 
sition, being  merely  an  office  of  instruction  or  information,  does  not 
require  so  much  certainty  as  an  office  of  intituUngi.  And  if  the 
lands,  &c.  be  undervalued,  there  may  be  a  melius  inquirendum^. 

When  the  special  writ  of  capias  uilagatum.  is  returned,  it  should 
be  delivered,  with  the  inquisition  annexed,  to  the  Jilaeer,  as  clerk  of 
the  exigents  and  outlawries^  in  the  King's  Bench,  or  to  the  clerk  of 
the  outlawries  in  the  Common  Pleas,  and  afterwards  filed  in  the 
office  of  the  custos  brerium^  ;  from  whence  a  transcript  is  sent  into  the 
Exchequer".  Out  of  this  latter  court  there  issues  a  venditioni  expO' 
nas,  to  sell  the  goods",  a  scire  facias,  to  recover  the  debts'^,  and  a  le- 
vari facias,  to  levy  the  issues  and  profits ;  under  which  latter  writ, 

"^Trye,    115,    IC.    Off.  B,ev.    55.    Thes.  f /rf.  21  Hen.  VII.  7. 

Brcv.  59,  &.C.  Lil.    Ent.  552.  and   see  Ap-  S  Id.  Piowd.  441.  Hardr.  106.  17C.  Bunb. 

pend.  Chap.  VII.  §  19.  103.  105. 

b4  Co.  95.   Lane,   23.  Lntw.    329.  1513.  h  Append.  Chap.  VII.  §  20,  21. 

Gilb,  C.  P.  200.    but  soc  2  Rol.  Abr.  S06.  /.  >  2  Salk.  469.  Bunb.  103. 

52.  S:iv.  40.  •<  Hardr.  10(1. 

c  Parker,  190.  l  Trye,  in  pre/. 

d  Cro.  Jac.  513.  Sty,  Rep.  41.  Bunb.    92.  «  Id.  ibid.  &  p.  88,  9.  3  Durnf.  &  East, 

but.  see  the  statute  of  frauds,  29  Car.  II.  c.  578,  9. 

3.  §  10.    though   it   rather  seems  that  trust  n  Gilb.C.  P.  16. 

property  is  not  extendible  by  this  statute,  o  Append.  Chap.  VII.  §  22.  and  for  the 

on  a  capins  vtlogattim.     1   Lee's  Prac.    Die.  return  thereto,  seeic/.  §23. 

2^9.  n.  and  see  Hardr.  466,7.  4S3.  r  Gilb.  C.  P.  16.   1  Lutw.  330. 

«  9  lien.  VI.  20^  21. 
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the  sheriflfmay  take  not  only  the  rent  and  moveables  of  the  party  out- 
lawed, but  also  the  cattle  of  a  stranger,  levant  and  couchant  on  the 
lands  extended'.  In  aid  of  these  writs,  a  hill  may  he  exhibited  In 
the  Exchequer,  against  the  outlaw,  to  compel  a  discovery  of  his  real 
and  personal  estate,  &c.  either  by  the  plaintiff,  to  enable  him  to  take 
out  execution,  or  by  the  attorney  general,  on  behalf  of  the  crown''. 
And  it  is  said  to  he  the  course  of  that  court,  upon  an  outlawry,  to 
prefer  an  infornuition,  in  (he  nature  of  a  //-oror  and  conversion,  against 
him  that  hath  the  goods  of  the  i)arty  outlawed<=. 

The  money  raised  by  the  sheriff",  under  these  Avrits,  belongs  to  the 
crown;  but  the  ])Iaintiff  may  have  it  paid  to  him,  in  satisfaction  of 
his  debt  and  costs,  by  ajiplying  to  the  court  of  Exchequer,  or  lords  of 
the  treasury  :  and  he  may  also,  upon  petition'^  to  the  lords  of  the 
treasury,  obtain  a  lease  or  grant,  under  (he  Exchequer  seal,  of  the 
king's  right  to  levy  the  profits".  If  the  money  raised  by  the  sheriff 
do  not  exceed  ihe  sum  of  Jifty  pounds,  the  court  of  Exchequer,  on 
motion,  will  order  it  to  be  paid  to  the  plaintiff".  But  if  it  exceed  that 
sum,  the  plaintiff"  must  petition  for  it  to  the  lords  of  (he  treasury  ; 
stating  (he  amount  of  his  debt,  a  short  abstract  of  the  proceedings* 
with  the  exj)enses  he  has  been  put  (o,  and  praying,  in  resjject  there- 
of, that  the  attorney  general  may  be  audiorized  to  consent,  on  behalf 
of  the  crown,  that  the  money  remaining  in  the  sheriff 's  hands  may  be 
paid  over  to  the  petitioner*.  This  peti(ion  is  referred,  by  the  lords 
of  the  treasury,  to  their  solicitor" ;  who  slmnld  be  furnished  with  a 
certijicate  of  the  proceedings  from  the  clerk  in  court'',  and  an  affida- 
vit', sworn  before  a  baron,  of  the  amount  of  the  debt  and  costs  : 
whereupon  he  will  make  his  report^,  which  should  be  filed  with  the 
clerk  of  the  treasury.  A  warrant  is  then  issued,  under  the  king's 
sign  manual,  for  (he  attorney  general  to  give  his  consent  to  an  order, 
j)ursuant  to  the  prayer  of  the  petition':  upon  which  a  motion  is  made 
in  the  court  of  Exchequer;  and,  the  attorney  general  consenting,  an 
order  is  framed  accordingly'".  This  order  must  be  engrossed,  and 
put  under  seal,  with  a  subpoena"  annexed  to  perform  it  ;  and  the 
sheriff  being  served  therewith,  must  pay  over  the  money,  or  will  be 
liable  to  an  attachmento. 

»  1  Lil.  Raym.  30.5.  and  ilic   casts    there  6  Append.  Chap.  VII,  §  11, 

cited,  in  the  last  edition.  *>  fd.  §  28. 

*>  Hardr.  22.  '  Id.  §  29. 

c  1  Mori.  90.  ^  Id.  §  30. 

•"Append.  Chap.  VII.  §24.  '/</.§  31. 

«  9  Hen.  VI.  20.    2  Rol.  Abr.  808.  Hardr.  "'  Id.  §  12. 

106.  4'2J.  T.  Raym.  17.  Gilb.  C.  P.  r*.  "  Id.  §  JM. 

*^Api»eud.  Chap.  VI!.  §  2j,  6.  "  Imp.  K.  B.  445.  J  Ciomp.  47. 
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Having  thus  shewn  the  consequences  of  an  outlawry,  I  shall  pro- 
ceed to  consider  the  mode  of  reversing  it,  where  the  party  outlawed 
comes  in  gratis-,  or  in  consequence  of  an  arrest  upon  the  capias 
utlugatum.  There  are  two  ways  of  reversini^  an  outlawry  ,  1st,  by 
writ  of  error',  returnable  coram  nobis^ ;  2(lly,  by  motion,  founded 
on  a  plea,  averment'^,  or  suggestion,  of  some  matter  apparent,  as  in 
respect  of  a  supersedeas,  omission  of  process,  variance,  or  other 
matter  apparent  on  the  record  :  and  yet,  in  these  cases,  some  have 
liolden,  that  in  another  term,  the  defendant  is  driven  to  his  writ  of 
error.  But  for  any  matter  of  fact,  as  death,  imprisonment,  service 
of  the  king-,  &c.  he  is  driven  to  his  writ  of  error,  unless  it  be  in 
the  case  of  felony,  and  there  in  favorem  vitsB  he  may  plead  it.  And 
there  is  an  old  rule  of  court,  in  the  Common  Pleas,  ihat  a  writ  of 
error  shall  not  be  allowed,  nor  any  record  removed,  or  writ  of  c/e  won 
molestando  or  supersedeas  granted,  before  some  manifest  error  be 
shewn  to  the  court,  in  term  time,  or  in  vacation  to  some  of  the  jus- 
tices, and  l>y  them  allowed''.  It  seems,  however,  to  be  discretionary 
in  the  courts  to  relieve  by  motion,  or  put  the  j)arties  to  a  writ  of 
error  ;  and  of  late  years  they  have  gone  further  than  heretofore  upon 
motion,  the  more  effectually  to  expedite  justice,  save  expence,  and 
preserve  the  credit  and  character  of  the  defendant^ 

It  was  not  formerly  usual  for  the  courts  to  reverse  an  outlawry 
upon  motion,  for  error  in  fact ;  the  defendant  being  put  to  his  writ  of 
error  for  reversing  it^.  But  now,  where  it  appears  by  affidavit,  that 
he  was  imprisoned^,  or  beyond  sea*",  at  the  time  of  the  exigent 
awarded,  tlie  courts,  for  avoiding  circuity,  will  reverse  the  outlawry 
upon  motion.  And  it  was  so  reversed  by  the  court  of  Common 
Pleas,  although  it  was  sworn,  that  the  defendant  went  beyond  sea,  in 
order  to  avoid  the  process'.  But  in  a  late  case**,  the  court  refused  to 
set  aside  an  outlawry  upon  motion  for  irregularity,  against  one  of 
several  defendants,  who  was  a  foreigner  and  resided  abroad,  before  he 
liad  aj)peared.  On  a  writ  of  errror  to  reverse  an  outlawry,  issue 
being  joined  on  an  assignment  that  the  outlaw  was  beyond  sea,  at 
ihe  time  of  suing  out  the  writ  of  exigent,  and  from   thence  until  the 

s  Co.   Lit.    259.  b.  Trye,    73.   Fort.   3S.  e  Barnes,  324,  5. 

Append.  Chap.  XLIV.  §4,5.     And  for  the  <■  Garth.  439.  1  Ld.  Raym.    349.  S.  C.  2 

forms    of  assignments  of  error,  and  other  Str.  1]78.   1  Wils.  3.  S.  C.  Barnes,  3)9,  20. 

proceeding?,  on  a  writ  of  error  coram  nobis,  325.   12  East,  622. 

see  id.  §  47,  &c.  lOG,  g  3  Tamit.  141. 

b  Trye,  74.  ii  4  Taunt.  C91.  1  Maule  &  Sel.  409.  and 

<^  W.    69.  118.    r/ies.   Brev.  60.   and    see  see  Barnes,  325. 

Append.  Chap.  VII.  §  34.  '  4  Tamit.  691. 

'1 11.  T.  24  Kl;z.  §  4.  C.  P.  k  2  Moore,  567. 
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time  oC  pronouncing  the  outlawry,  luul  the  plaintiff  in  error  having 
proved  the  previous  proceedings,  antl  that  the  outlaw  was  abroad  at 
the  time  of  suing  out  the  exigent,  the  court  of  Common  Pleas  held 
this  to  be  suflicicnt,  without  proving  the  time  when  the  judgment  of 
outlawry  was  pronounced,  or  that  the  defendant  was  then  abroad''. 
But  where  the  defendant  was  described  in  an  original  writ,  as  T. 
13.  of  C.  in  the  county  oi  N.,  and,  upon  a  writ  of  error  brought  to 
reverse  the  outlawry,  the  error  assigned  was,  that  T.  ii.  was  not, 
before  or  at  the  time  of  issuing  the  original  writ,  of  or  conversant 
in  C.  aforesaid,  and  that  there  was  not  any  town,  hamlet  or  place,  of 
the  name  of  C.  in  that  county  ;  to  which  the  plaintilF  pleaded,  that 
he  prosecuted  his  writ,  with  intent  to  declare  upon  a  bond  made  by 
the  defendant,  by  which  he  was  described  as  T.  B.  of  C  in  the 
county  of  N.  ;  thecourt  held,  that  this  was  an  estoppel,  and  affirmed 
the  judgment  of  outlawry''. 

At  common  law,  the  party  outlawed  must  have  appeared  in  per- 
son, in  order  to  reverse  an  outlawry ;  it  not  being  deemed  sufficient 
for  him  to  ajipear  by  attorney".  But  now,  by  statute  4  &,  5  W.  & 
]M.  c.  18.  §  3.  for  the  more  speedy  and  easy  reversing  of  outlawries 
in  the  court  of  King's  Bench,  "  no  person  outlawed  therein,  for  any 
"  cause  matter  or  thing  whatsoever,  treason  and  felony  only  excepted, 
"  shall  be  compelled  to  come  or  appear  in  person  in  the  said  court, 
*'  to  reverse  such  outlawry  ;  but  shall  or  may  appear  by  attorney, 
"  and  reverse  the  same  without  bail,  in  all  cases  except  where  special 
"  bail  shall  be  ordered  by  the  said  court." 

Before  the  allowance  of  a  writ  of  error,  or  reversing  an  outlawry, 
by  plea  or  otherwise,  ybr  want  of  jjroclamations,  the  statute  of 
Elizabeth^  requires,  "  that  the  defendant  in  the  original  action  shall 
"  put  in  bail,  not  only  to  aj)i)ear  and  answer  the  plaintiff  in  a  new 
"  action  to  be  commenced  for  the  cause  mentioned  in  the  former^  but 
"  also  to  satisfy  the  condemnation,  if  the  plaintiff  shall  begin  his  suit 
"  before  the  end  of  tico  terms  next  after  allowing  the  writ  of  error, 

•  5  Taunt.  309.  1  Marsh.  58.  S.  C.  court  hdil,  that  the  defendant  need  not  ap- 

'*  5  Barn.  &  Aid.  682.   1  Dowl.    &,    Ryl.  pear,  before  he  moves  to  reverse   an   out- 

3'28.  S.  C.  lawry  :   for  until  it  be  reversed,    no  writ  ex  • 

'  Cro.  Jac.  \tV2.  Trye,  71,  '2.  2  Salk.  4'.16.  ists,  to  which  he  can  appear. 
In  the  case  of  French  v.  Moore,  M.  45  Geo.  d  31  £iiz.  c.  3.  §  3.  2  Salk.  496. 

III.  K.  B.  it  was  determined,  that  the  de-  e  The  reason  seems  to  be,  that  the  process 

fendant  must  appear,  before   he  can  move  is  determined  by  the  onllawry  ;    and  cousc- 

to  reverse  an  outlawry  :  And  this  case  was  quently  the  plaintilV  cannot  declare  upon  i(, 

"^ecognized  by  the  couit,  in  that  of  6'!/m;nf;-  but  must   bring   a  new  action.     Cro.  liliz- 

vd  I'.    tVatkiiif,    14    East,  b36.  and   see   '2  707.  but  see  Warcli,  9.  6)   vide  pott.  Chap. 

Moore,  567.  uccord.     But   in    the    case   of  XVII. 
Graham  v.  Henri/,  i  Barn,  &  Aid.  132,  the 
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"  or  otliorwise  avoiding  the  said  outlawry^"  On  reversing  the  out- 
lawry, Tor  any  other  error  in  haw  besides  the  want  of  proclamations, 
it  was  long  unsettled,  whether  the  defendant  should  be  obliged  to 
put  in  special  bail.  In  the  earlier  cases  upon  the  subject,  it  was 
determined  that  he  should'' :  But  there  are  cases  to  the  contrary,  in 
the  time  of  Holt,  Ch  .1/;  and  in  one  of  them''  it  is  said,  that  if  the 
j)arty  outlawed  come  in  <!;ratis,  upon  the  return  of  the  exigent,  &c. 
he  may  be  admitted  by  motion  to  reverse  the  outlawry,  for  any  other 
cause  than  want  of  proclamations,  without  putting  in  bail;  but  if  he 
come  in  by  cepi  corpus,  he  shall  not  be  admitted  to  reverse  it  with- 
out appearing  in  j)er.son,  as  in  such  case  he  was  obliged  to  do  at 
conuuon  law,  or  putting  in  bail  with  the  sheriff  for  his  appearance 
upon  the  return  of  cepi  corpus,  and  for  doing  what  the  court  shall 
order.  In  two  subsequent  cases^  however,  special  bail  was  put  in, 
upon  reversing  the  outlawry,  for  errors  in  law,  though  it  does  not 
aj)pear  but  that  the  party  came  in  gratis.  At  length,  in  the  case  of 
Serecold  v.  Hampson^,  the  court,  upon  considering  the  words  of  the 
4  &  5  VV.  &  M.  c.  18.  §  3,  which  empowers  the  outlaw  to  appear  by 
attorney,  and  says,  "  the  outlawry  shall  be  reversed  without  bail,  in 
all  cases  except  where  special  bail  shall  be  ordered  by  the  court,"  de- 
clared they  were  of  opinion,  they  had  a  discretionary  power  to  re- 
quire it  or  not ;  and  that  the  want  of  an  affidavit  before  the  outlawry 
was  no  objection^,  because  that  is  only  requisite  to  warrant  an  arrest : 
and  though  the  3  i  Eliz.  c,  3.  §  3.  be  the  only  act  that  expressly  re- 
quires bail,  it  is  not  to  be  inferre.l  from  thence,  that  in  other  cases  it 
ought  not  to  be  insisted  on  ;  for  that  act  makes  a  new  error,  and  the 
bail  upon  it  is  absolutely  to  pay  the  condemnation  money.  And 
accordingly,  it  is  now  settled,  that  on  reversing  an  outlawry,  for  any 
other  error  in  law  besides  the  want  of  proclamations,  bail  is  com- 
mon or  special,  in  like  manner  as  upon  the  arrest. 

\W{\Q\c  special  bail  is  required,  it  need  not  be  put  in  before  the 
allowance  of  the  writ  of  error ;  but  it  is  well  enough,  if  put  in  at 
any  time  before  the  reversal''.  And  in  a  late  case  it  was  determined, 
that  upon  a  writ  of  error  prosecuted  by  the  defendant  in  person,  to 
reverse  an  outlawry,  in  a  civil  action,  for  a  common  law  error,  the 

a  R.  M.  \'l  Geo.  I.  C.  P.  accord.  Barnard.  K.  B.  298.  S.  C. 

i*  Lit.    Rep.    301.     Carth.    45'J.     1    Ld.  f  2  Str.  1178,  9.     1  Wils.  3.  S.  C.    and 

Raym.  3+9.  .S.  C.  G  lb.  C.  P.  19".  for  a  fuller  note  of  this  case,  see    12  East, 

e  12  Mod.  54-5.   1  Ld.  Raym.   fiOo.  S.  C.  624.   innolis. 

1  Salk.  496.  e  Ante,   133. 

«1  2  Salk.  496.  h  i  Ld.  Raym.  605.     2  .Str,  951.  2  Bar- 

E  Wall  6:,  Wallon,  K.  12  Geo.  I.  cited  in  nard.  K.B.  295.  S.  C. 
1  Wils.  4.   Martini^  DuckcU,  2  Str.    951.  2 
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recognisance  of  bail  is  to  be  taken  iu  the  common  alternative  form, 
lo  pay  the  condemnation  money  or  render  the  i)rinci|)al,  and  not  ab- 
solutely to  pay  the  condemnation  money",  as  in  the  case  of  reversinf^ 
nn  outlawry  upon  the  statute  31  Kliz.c.  3.  for  want  of  proclamations''. 
And  though  in  (hat  case  it  was  said,  that  if  a  party  ask  of  the  court 
lo  interfere  by  motion,  where  he  has  no  rii^ht  to  their  interference, 
l)ut  only  upon  error  broui;ht,  they  may  iinjjose  upon  him  what  terms 
they  think  jtr  t,  yet  in  a  subsequent  case,  the  court  of  King's  Bench, 
u|)on  motion,  reversed  the  outlawry  of  the  defendant  in  a  civil  suit, 
on  account  of  his  being  beyond  sea  at  the  time  of  the  exigent 
awarded,  upon  his  putting  in  bail  in  the  alternative,  and  paying  all 
<'Osts,  including  any  which  might  have  been  incurred  in  the  court  of 
Exchequer'^.  So,  in  the  Common  Pleas,  where  the  defendant  is  of 
right  entitled  to  reverse  the  outlawry  on  error  brouglit,  the  court 
will  relieve  him  on  motion,  without  imposing  any  other  terms  than 
]>ayment  of  costs,  and  putting  in  special  bail,  when  necessary,  or 
rendering  the  defendant*^ :  And  the  recognizance  of  bail  in  that 
court,  which  is  in  the  alternative,  to  pay  the  condemnation  money  or 
render  the  defendant,  as  in  the  King's  Bench,  may  be  taken  in  the 
original  cause'.  In  a  joint  action  against  two  defendants,  one  of 
tliein,  being  in  Ireland,  was  sued  to  outlawry ;  and  judgment 
being  had  against  the  other,  the  court,  on  motion  to  reverse  the  out- 
lawry, made  the  rule  absolute,  on  putting  in  bail,  and  consentir)g  to 
give  judgment,  which  they  said  was  necessary  in  a  joint  action,  on 
account  of  the  original^ 

In  the  Common  Pleas,  when  a  defendant  is  outlawed  on  a  common 
original  in  trespass  quare  clausumfrcgit,  he  has  a  right  to  reverse 
it  at  his  own  expense,  on  entering  a  common  appearance,  and  pay- 
ment of  costs'^  :  But  special  bail  is  required,  on  reversing  an  out- 
liiwry,  where  the  sum  in  the  original  amounts  to  fifteen  jiounds  or 
upwards''.  And  in  that  court,  no  outlawry  shall  be  reversed,  after 
the  death  of  the  plaintiff  in  the  action,  without  the  defendant's  ap- 
pearance, and  i)utling  in  special  bail,  if  required,  to  the  executor  or 
administrator  of  the  plaintill';  or  to  husband  and  wife,  where  the   wife, 

•  12East,  622.  4  Taunt.  G91.  ncforf/.  Fr.C.  P.  29.  Barnes,  326. 

b  Ante,  137,  8.  «l  4  Taunt.   C91. 

<:  1  Maule  &  Sel.  409.   1    Barn.    &,    Aid.  «  Id.  ihid. 
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Ch.  J.  2  Salk.  496.  1  Ld.  Kaym.  349.  Cartli.  t  Bariirs,  324. 
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whilst  a  feme  sole,  sued  the  defendant  to  an  outlawry  before  niar- 

1  ia"-e :  provided  the  plaintiff's  attorney  do,  within  fourteen  days 
after  notice  j^iven  to  him  of  the  defondixnt's  intention  to  reverse  the 
outlawry,  deliver  to  the  prothonotary  the  name  of  the  plaintiff's  execu- 
tor and  administrator'.  In  o-eneral,  an  outlawry  can  only  l)e  reversed 
ui)on  payment  of  costs  :  But  if  the  process  has  been  abused,  and 
made  subservient  to  purjjoses  of  oppression,  as  where  a  man  ha*s  been 
outlawed,  who  was  already  in  j)rison  at  the  plaintiff's  suit'',  or  beint? 
at  large  did  not  abscond,  but  appeared  publicly,  and  migiit  have  been 
arrested  or  served  with  process^  the  court,  on  motion,  will  order  the 
plaintiff  to  reverse  the  outlawry  at  his  own  expense. 

In  the  Common  Pleas,  the  reversal  is  entered  on  the  same  roll 
where  the  exigent  is  awarded''.  And,  on  reversing  the  outlawry,  the 
defendant  must  pay  to  plaintiff  or  his  attorney,  or  leave  in  court  for 
him,  the  full  and  just  costs  of  suit  to  the  exigent:  And  where  the 
plaintiff,  by  virtue  of  such  outlawry,  hath  taken  an  inquisition,  and 
extended  the  goods,  &c.  of  the  outlaw  into  the  king's  hands,  and  re- 
turned the  same  into  the  Exchequer,  such  further  just  and  reason- 
able costs  shall  be  taxed  by  the  prothonotary,  and  likewise  paid  to 
the  plaintiff  or  his  attorney,  or  left  in  court,  as  the  plaintiff  hath  been 
at  in  taking  and  prosecuting  the  said  inquisition,  before  any  certifi- 
cate of  such  reversal  shall  be  made  by  the  clerk  of  the  outlawries'". 
Also,  when  an  outlawry  hath  been  transcribed  into  the  Exchequer, 
and  process  made  out  thereupon,  and  afterwards  such  outlawry  is 
reversed,  before  any  judgment  shall  be  entered  for  removing  the 
king's  hands,  and  the  party  outlawed  restored  to  his  possession,  the 
prosecutor  of  the  outlawry  shall  be  paid  such  costs  as  shall  be  taxed 
by  the  remembrancer  or  his  deputy,  for  the  proceedings  in  that  court'. 
But,  with  this  exception,  no  defendant  who  shall  appear  and  reverse 
an  outlaw  ry,  shall  upon  such  reversal  pay  for  costs  to  the  plaintiff, 
any  sura  of  money  exceeding  the  usual  costs  of  the  exigent  in  the 
Common  Pleas,  together  with  the  fine  to  the  king  upon  the  original 
writ,  if  any  was  paid  ;  and  all  further  costs  shall  be  respited,  until 
the  time  of  signingjudgment  for  the  plaintiffs. 

When  the  outlawry  is  reversed,  or  the  defendant  has  obtained  a 
charter  of  pardon,  he  may  be  discharged,  if  in  custody,  by  writ  of 

a  R.  T.  2  Jac.  II.  C.  P.  and   see  Barnes,  ^  R.  H.  2  Car.  I.  §  4.   C.  P. 

323.325,  e  R.  T.  2  Jac.  II.  and  see  R.  M.  17  Car. 

^  2  Vent.  46.  2  Salk.  495.  Uarnes,  321.  H.  C.  P. 

c  T.  Jon.  211.  Comb.    19.    12  Mod.  413.  f  R.  T.  1  W.  &  M.  C.  P.  Uarnts,  324. 

2  Wils.   127.  but  see  Cas.  Pr.  C.  P.  61.  78.  g  R.  T.  35  Car.  II.  C.  P. 
151.    Barnes,  320.  S.  C.  /(/.  321,  2,3. 
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supersedeas";  and  his  property'',  if  taken  into  the  kini^'s  hands, 
shall  be  restored  to  him,  hy  writ  of  umoveas  manus,  or  otherwise,  ac- 
cordini^  to  the  course  of  the  ICxchecjUpr".  And  where  a  sheriff's  odicer, 
bcin£^  in  possession  of  the  tenant's  elTects  under  an  outhnvry,  made  a 
distress  for  rent,  and  sold  the  goods  so  distrained,  and  afterwards  the 
outhnvry  was  reversed;  it  was  ruled,  that  the  olTicer  was  liable 
to  j)ay  tlie  produce  of  the  i;oods  to  the  landlord,  in  an  action  for 
money  liad  and  received'.  Where  the  defendant  has  obtained  a 
charter  of  pardon,  he  must  sue  out  a  scire  facias,  to  give  notice 
thereof  to  the  plaintilV,  in  order  that  he  may  further  prosecute  his  ac- 
tion, if  he  tliink  proper'. 

Every  outlawry  determines  upon  the  death  of  the  party  outlawed  : 
and  if  he  was  outlawed  in  a  civil  suit,  the  representatives  of 
the  outlaw  sliall  have  restitution  of  the  land  seized,  or  of  the  personal 
ofVects,  if  they  remain  in  the  sheriff''s  hands  undisposed  of;  but  in 
criminal  cases,  outlawry  works  an  entire  forfeiture  of  the  outlaw's 
estate,  both  real  and  personal.  In  order  to  reverse  an  outlawry  on 
death,  there  must  be  a  certificate  from  the  minister  of  the  ])arish 
where  the  party  died  or  was  buried,  and  likewise  an  afTidavit  of  his 
<leath,  by  some  person  that  was  acquainted  with  him,  and  was  pre- 
sent at  the  death  or  burial  ;  in  wiiich  affidavit  the  party  should  be 
described  as  in  the  outlawry.  But  though  outlawry  determines  upon 
the  death  of  the  outlaw,  yet,  before  the  king's  hands  can  be  amoved 
from  the  lands  or  goods  seized,  such  death  must  be  pleaded,  and 
judgment  entered  up  thereon  in  the  Exchequer,  upon  the  plea  being 
confessed  by  the  attorney  general.  And  in  like  manner,  if  the  out- 
lawry be  reversed,  (which  must  be  done  in  the  court  where  the  action 
was  originally  brought,)  for  any  other  reason,  a  certificate  of  such  re- 
versal from  the  clerk  of  the  outlawries  must  be  pleaded  and  con- 
fessed, and  judgment  entered  up  thereon  in  the  Exchequer,  before 
the  king's  hands  can  be  amoved.  These  proceedings  are  in  na- 
ture of  a  suggestion  upon  the  roll,  in  the  court  of  Exchequer  ;  and 
the  judgment  of  the  barons  is,  "  that  his  majesty's  hands  be  amoved 
from  the  possession  of  the  premises,  &cf.'*  The  plea  in  this  case 
maybe  put  in  by  any  person  ;  for  though  the  judgment  be,  that  he 
shall  be  restored  to  the  possession  of  the  premises,  yet  it  gives  no 

•  ]3  Car.    II.  Stat.    2.    c.  2.    §4..  Trye,  <»  7  Duriif.  &  East,  259. 

122.  and  see  Append.  Chap.  VII.  §  33,  6.  «  Trye,  134.  154.  and  for  the  form  of  this 

^  As  to  chattels  real,  see  Cro.  Eliz.  278.  writ,  and  of  the  return  tliereto,  sec  Apiiciiil. 

2  Vern.  312.  T>unb.  105.  and  as  to  chattels  Chap.  VII.  §  38,  9,  40. 

personal,  see  5  Mod.  61.  f  Append.  Chap.  VII.  §  37. 

*^  Trye,  90.   Post,  142, 
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title  to  the  lands  :  but  in  order  to  discharge  the  sheriff,  the  judgment 
roll  must  be  carried  to  the  pipe  office,  that  a  quietus  may  be  made 
thereupon.  If  after  such  judgment,  any  difficulty  attends  the  get- 
itig  possession,  a  writ  of  amoveas  maniis  must  be  sued  out  of  the 
Exchequer,  directed  to  the  sheriff,  who  will  therepon  deliver  pos- 
session'. 

»  '2  Sel.  Vr.  421,  &e. 


[  11^  ] 


CHAP.  \  III 


Of  the  Bill  o/' Middlesex  and  Latitat,  andsvn^v.- 
UUENT  Process  thereouy  in  the  King's  Bench  ;  of  the 
Capias  quare  Clausum  fregit,  ^c  in  the  Common 
Pleas  j  and  <f  Process  m  the  Exchequer. 

4  Bill  of  Jli'Mlesex  or  Latitat  is  the  ordinary  mode  of  cora- 
mencing  actions  in  the  court  of  King's  Bench,  against  unpri- 
vileged persons :  And  a  latitat,  being  a  kind  of  original  in  that 
court'',  may  he  issued  in  the  first  instance,  without  previously  suing 
out  a  hill  of  Middlesex^'.  But  this  mode  of  commencing  actions  is 
not  applicable  to /jeers  of  the  realm,  corporations,  or  hundredors  on 
the  statutes  of  hue  and  cry,  &,c.  who,  not  being  subject  to  a  capias, 
must  be  sued  by  original  writ ;  nor  to  members  of  the  house  of  com- 
mons, who  for  the  same  reason  must  be  sued  by  original  writ,  or  by 
hill  for  the  real  cause  of  action,  stating  them  to  have  privilege  of  par- 
liament. And  tlierc  is  no  need  of  any  process  for  commencing 
actions  against  attornies  or  officers,  wlio  are  supposed  to  be  already 
present  in  court ;  nor  against  prisoners  in  the  actual  custody  of  the 
marshal.  A  writ  of  latitat,  issued  against  a  peer,  was  superseded 
on  motion,  grounded  on  an  office  copy  of  the  prsecipe,  in  which  the 
defendant  was  stiled  Baron'^ :  but  the  motion  for  this  purpose  must 
be  made  as  soon  as  may  be,  and  before  interlocutory  judgment*^. 

The  bill  of  Middlesex  or  latitat  is  in  general  considered  merely 
as  process  to  bring  the  defendant  into  court.  It  might  therefore  for- 
merly have  been  sued  out,  though  the  defendant  could  not  have  been 
arrested  upon  it,  before  the  cause  of  action*;  and  the  plaintiff  is  allowed 
to  give  in  evidence  a  cause  of  action  arising  after  it  is  sued  out,  and  be- 
fore the  exhibiting  of  the  bill,  as  well  in  the  case   of  bailable  as  ser- 

•  Cartb.   233.  2  Ld.  Rayin.    883.  Cowp.  c  3  i,;ast,  127.  and    see  3   Alaule  &    S<.l. 

436.  88. 

l>  Sty.   Rep.   136.   173.     1    Sid.  53.     60.  d  Lady    Napier's    case,    T.  21    Geo.  HI. 

Carth.  233.  2  Ld.  Rayin.  830.     1  Str.  550.  K.  B.  AnU,  115. 

2Str.  736.  2  Ld.  Raym.  1441.  S.  C.  Willes,  e  Cro.  Eliz.271.  Cro.  Jac.   561.   1  Vent. 

258.  2  Bur.  961.  1  Ulac.  Rep.  215.    S.  C.  28.  8  Mod.  343.    1  Wils.  142.  2  Bur.  967, 

3  Bur.  1241.  1  Blac.  Rep.  312.  S.  C.  2  Blac.  Doug.  62.  4  East,  75. 
R'P.  925.  Forrest,    110.  9  East,  337.  C44. 
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viceahle  vvrits^   But,  in  a  late  case,  whore  the  defendant  was  arrested 
and  hehl  to  bail  on  a  bill  of  Middlesex,  lor  a  debt  not  due  at  the  time 
of  the  arrest,   the  court  ordered  the  hail  lioiid  to  be  delivered  uj)  to  he 
cancelled,    and  set  aside  the  bill  of  Middlesex,  for   irregularity''.     It 
has  been  frequently  ruled  however,  that  for  certain  purposes,  a  bill  of 
31iddlesex  or  latitat,  out  of  the  King's  Bench,  may  be  taken  to  be 
in  nature  of  an  original  writ  in   the    Common   Pleas'^;  and  a  latitat, 
even  wilhout  a  bill   of  Middlesex,    if  pro})erly  issued  and  continued 
on  the  roll,  has  been  holden  to  be  a  good  commencement  of  the  suit, 
to  avoid  a  plea  of  the  statute  of  limitations'*,  or  a  tender  made  after 
suing  it  out".     It  was  indeed  said  by  Holt,  Ch.  J.  that  there  is  a  dif- 
ference between  a  civil  action,  and    an  action   given  by  a  statute ;  for 
in  the  first  case,  the  suing  out  a  latitat  within  the  time,  and  continu- 
ing it  afterwards,  will  be  sufficient ;  but  in  the  other  case,  if  the  party 
proceed   by  bill,  he  ought  to  file  his    bill  within   time,  that  it  may 
appear  to  be  upon  the  record  itself^     But,  upon  a  writ  of  error,  all 
the  judges  in  the  Exchequer  chamber  held,  that  a  latitat  is  a  kind  of 
original  in  the  King's  Bench" :    And  accordingly,  in  two  subsequent 
cases'",  it  was    holden  to  be  a  good  commencement  of  the  suit  in  a 
penal  action.     Hence  it  appears,  that  a    latitat  may  be  considered, 
either  as  the  commencement  of  the  action,  or  only  as  process  to  bring 
the  defendant  into  court,  at  the  election  of  the  plaintiff'.     Though  if 
it  be  stated    as  the   commencement  of  the  action,  to  avoid  a  tender, 
the  defendant  may  deny  that  the  plaintiff  had  any  cause  of  action  at 
the  time  of  suing  it  out'' ;  or  if  it  be  replied  to  a  plea  of  the  statute  of 
limitations,  the  defendant,  in  order  to    maintain  his  plea,  may  aver 
the  real  time  of  suing  it  out,  in  opposition  to  the  teste^. 

Anciently,  it  seems,  the  process  in  trespass  in  the  King's  Bench 
was  founded  on  a  plaint  or  queritur"\  entered  on  the  records  of  the 
court :  and  the  first  process  thereon  was  a  precept  in  nature  of  an 

a  Cowp.  454.  7  Durnf.  &  East,  4.  4  East,  Durnf.  &  East,  628.  2  Wms.  Saund.  1.  (1.) 

75.  and  see  2  Wms.  Saund.  1.  (1.)  ''  1  Wils.   141. 

•>  2  Chit.  Rep.  11.  '2  Bur.  950.   and  see  4  Esp.   Rep.  100. 

c  Sty.  Rep.  156.  Carth.  233.  2  Ld.  Raym.  161.  as  to  eiidence  of  the  commencement  of 

883.    1  Wils.  147.   Cowp.  456.  the  action,  &c. 

d  Ante,  24,  5.  2  Wms.  Sannd.  1.  (1.)  "»  Append.  Chap.  VIII.    §  1.  In  Trye'sjus 

e  Ci-o.  Car.  264.  1  Wils.  141.  but  see  3  Jtl.    published  in  1684.  it   is  said,  that  there 

Bos.  &  Pul.  330.  were  several  files  of  these  plaints,  then  re- 

*^  Carth.  233.  maining  in  the  former  upper  treasury  of  the 

g  2  Ld.  Raym.  883.  Cowp.  456.  King's  Bench  ;  and  the  profits  arising  from 

^  Bridges  v.    Knapton,  and  Hardiman  v.  them  were  formerly  so  considerable,  that 

Wkitaker,  cited  in  2  Bur.  950.  3  Bur.  1243.  they   were    always   excepted   by   the   chief 

Cowp.  454.  2  East,  574.  justice,  out  of  the   grant  of  the  ofl[ice  of 

■  Bui.   m.  Pri.   151.   1  Wils.    146.   Pugk  mslos  brevium.     Id.   p.  98.    100.     See  also 

V.  Martin,  H.  24  Geo.  III.  K.  B.   and  see  S  Rich.  Pr.  K.  B.  24.  2  H.  Blac.  271,  2. 
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(xttachmenf ;   upon  which  the  sheriflT  returned,  either  that  he   had 
attached   the  defondaiit'',  or  that  he  hud   nothini>:  hy  which  he  could 
he  attached^     On  the  latter  return,  if  tlie  dclendant  did  not  appear, 
there  issued  into  Middlesex,  or  other  county  where  the  court  sat    a 
j)reccpt  in  nature  of  a  capias^  cominandinij  the  sherilFof  that  county 
to  take  the  defendant,  if  he  sliouhl   he  lound   in  Ids   huihwick    and 
safely  keep  him,  so  that  he  niiq;ht  liave  his  body  before  the  kiii"-    at  a 
certain  time  and  phice  therein   mentioned,  to  answer  the  plaintiH"   in 
a  plea  of  trespass'^  &.c.     This  precept  beinij  now  used  as  the  first 
process  in  trespass,  wlien  the  defendant  is  in  Middlesex,  is  therefore 
called  a  bill  of  Middlesex:   And  it  is  the  proj)er  process,  when  the 
defendant  resides  in  tliat  county  ;  it  being  holden  that  a  latitat,  di- 
rected to  the  sheriff*  of  Middlesex,  is  irreg•ular^     If  the  defendant 
cannot  be  arrested  upon,   or  served  with  a  copy  of  this  process,  the 
plaintiff  may  sue  out  an  alias^  and  after  that  (if  necessary,)   a  pluries 
bill  of  Middlesex  ;  commanding  the  sheriff,  as  be/ore,  or  as  often- 
times he  has  been  commanded,  to  take  the  defendant,  &c'. 

But  if  the  defendant  be  not  in  Middlesex,  the  plaintiff  must  sue 
out  a  writ  of  latitat^',  or  testatum  bill  of  Middlesex,  directed  to  the 
sheriff  or  sheriffs  of  the  county  where  he  is  supposed  to  be,  recitin" 
the  former  process  and  its  return,  and  suggesting  that  it  is  sufficiently 
testijied,  the  defendant  lurks  and  secretes  himself  in  their  county'. 
This  writ  may  be  issued  in  the  first  instance'' ;  and  if  it  prove  inef- 
fectual, the  plaintiff  may  sue  out  an  alias,  and  after  that  (if  neces- 
sary,)  a  pluries  latitat,  or,  more  properly  speaking,   an  alias  or 
pluries  capias\  (for  these  writs  do  not  contain  any  testatum,  or  sug- 
gestion of  a  latitat ,)  and  the  pluries  may  be  repeated  from  time  to 
time,  till  the   defendant  be   arrested,  or  served  with  a  coi)y  of  it : 
Though,  according  to  some  books'",   there  must  be  a  new  latitat 
after  four  terms  from  the  time  of  suing  out  the  first.     Or,  when  it  is 
doubtfid  in  what  county  the  defendant  is  to  be  found,   the  plaintiff 
may  issue  several  writs  against  him  into  dlflerent  counties  ;  and  the 
master  will  be  justified  in  allowing  the  expenses  of  such  writs".     In 
any  of  these  writs,  there  may  be  a  clause  of  non  omittas,  comraandin"- 

«Tryc,  99.  Stat.  8  Eliz.  c.  '2.  Brown's  is  complete.     HoUoway  v.    IVhallcij,    T.  41 

Vade  Mccum,  526.  and  see  Append,  Cliap.  Geo.  III.  K.  B. 

Vlll.  §  2.  8  Append.  Chap.  VIII.  §  9.  2-i. 

^  Append.  Cliap.  VIII.  §  '3.  ^  Tryc,  99. 

=  Id.  §  4,  '  Append.  Chap.  VIII.  §  II.  28. 

<>  /rf.  §  6.  21.  ^  Ante,  143. 

e  1  Maule  &  Scl.  442.  '  Append.  Chap.  VIII,  §  19.  31. 

^  But  an  alias  writ,  beiii^  founded  on  tlie  m  Hans.  Introd.  1.   Prac.  Kpit.  K.  B.  2. 

sherilT's  return  of  non  est  inventus,  cannot  Tamen  qticere. 

be  sued  out,  where  the  service  of  liie  first  "  1  Cliit.  Rep.  544. 
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the  sherllT,  that  he  do  not  omit,  on  account  of  any  liberty  in  his  conntyj 
but  that  lie  enter  the  same,  &c''.  Anil,  by  ihe  long  established  and 
recognized  practice  of  the  court,  a  von  omiUas  writ  may  be  issued  in 
the  fnst  instance,  without  suing  out  a  previous  writ,  and  waiting  for 
the  sheriff's  return  of  mandavi  ballico,  qui  nullum  deditresponsum^. 
In  actions  not  bailable,  if  the  plaintiff  sue  qui  tarn',  or  as  executor  or 
udminiKtrutor,  or  assignee  of  a  bankrupt,  &c,  the  process  need  not 
state  the  special  character  in  which  he  sues  ;  nor,  in  an  action  against 
an  executor  or  administrator,  the  character  in  which  he  is  sued"". 

A  bill  of  Middlesex,  and  notice  thereto,  describing  the  defendant 
as  Mr.  A.,  without  stating  his  christian  name,  is  irregular*^.  And,  in 
the  King's  Bench,  where  the  party  arrested  was  described  in  the 
process,  and  affidavit  to  hold  to  bail,  by  the  initials  of  his  christian 
name  only,  tlie  court  ordered  the  bail  bond  to  be  delivered  up  to  be 
cancelled,  and  the  defendant  discharged,  upon  entering  a  common 
appearance*^ :  though  it  is  otherwise  in  the  Common  Pleas'^.  So, 
where  the  christian  name  of  the  defendant  was  wholly  omitted  in  a 
latitat,  the  proceedings  were  deemed  irregular,  and  set  aside  on 
motion'' :  and  there  is  no  distinction  in  this  respect,  between  bailable 
and  serviceable  process''.  Alsoj  it  is  a  rule,  that  every  subsequent 
writ  should  correspond  with  that  which  has  gone  before,  in  the  names 
of  the  parties  :  Therefore,  where  an  action  was  brought  against 
Bates  and  another,  for  an  act  done  by  them  as  justices  of  the  peace, 
and  the  latitat  against  Bates  was  by  the  name  of  William,  and  the 
alias  by  the  name  of  John,  the  court  thought  the  proceedings  irre- 
gular, and  set  them  aside,  as  far  as  they  respected  BatesK  But  a 
misnomer  may  be  cured,  by  altering  the  writ,  and  getting  it  resealed, 
before  the  return*" :  And  where  process  is  sued  out  against  four  de- 
fendants, one  of  whom  is  misnamed,  it  may  be  served  upon  the  three 
whose  names  are  right,  and  if  the  name  of  the  other  he  afterwards 
altered,  and  the  writ  resealed,  it  is  good  against  all'. 

The  i)laintiff  was  formerly  allowed  to  join  four  defendants,  for 
separate  causes  of  action,  in  one  writ  ;  and  to  declare  against  them 
severally™.  And  this  is  still  allowed,  where  the  process  is  not  bailable". 

a  Append.  Chap.  VIII.  §  26.  33.  g  2  Bos.  &  Pul.  466.  and  see  4  Moore,  317. 

b  9  East,  330.  1  Brod.  &  Bing.  529.  S.  C. 

c  2  Str.  1232.  2  Blac.  Rep.  722.  3  Wils.  h  i  Chit.  Rep.  397. 

141.  S.  C.  i  3  Durnf.  &  East,  660. 

d  3  Brod.  &  Bing.  4.  k  1  Chit.  Rep.  321. 

« V.  Snow,  E.  57  Geo.  III.  K.  B.  ^  Per  Cur.   M.55  Geo.  III.    K.  B.  1  Chit. 

1   Chit.  Rep.  598.  fa),  and  see  4  Moore,  Rep.  398.  fa),  and  see  6  Barn.  &  Aid.  111. 

317.   1  Brod.  &  Bing.  529.  S.  C.  2  Dowl.  &  Ryl.  21 1.  S.  C. 

f  4  Barn.  &  Aid.  536.  and  see  2  Dowl.  &  '"  Com.  Rep.  74.  4  Durnf.  &  East,  696. 

Ryl.  73.  237.  n  Yardley  v.  Burgess,  T.  32  Geo.  III.  K.  B. 
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But  where  the  process  is  haihihle,  a  plaintitf  cannot  now  join  several 
defendants  in  one  writ,  for  distinct  causes  of  action\  And  if  the 
plaintiff'  hohl  two  defendants  to  bail  on  a  joint  writ,  and  declare 
against  tliem  severally,  the  court  will  set  aside  the  declaration  anil 
subsequent  proceedings  for  irrejjularity''.  Bailable  process  however 
may  it  seems  be  taken  out  against  some  defendants,  and  serviceable 
process  against  others'^  :  And  wliere  an  action  is  brought  against 
more  than  four  defendants,  and  two  writs  are  sued  out,  it  does  uot 
seem  to  be  necessary  to  name  all  (he  defendants  in  each  writ*^. 

The  bill  of  Middlesex,  and  other  process  into  that  county,  are 
issued  out  of  the  bill  of  Middlesex  ollice,  and  signed  by  the  clerk, 
but  not  sealed.  The  latitat,  and  other  process  thereon,  are  issued 
and  signed  by  the  signer  of  the  writs  in  the  King's  Bench  olTice,  and 
afterwards  sealed  at  the  seal  office  :  The  clerk,  according  to  ancient 
orders,  was  upon  the  signing  of  every  writ  of  alias  and  pluries 
capias,  and  of  every  non  omittas,  to  subscribe  under  the  same, 
the  terra  when  the  latitat  was  sued  forth  ;  and  no  such  writ  could 
be  signed  in  term  time,  before  a  note  was  delivered  in,  subscribed 
with  the  term  when  the  latitat  was  sued  forth,  for  the  entering  of  the 
same;  and  in  vacation  tiiue,  the  clerks  were  to  enter  every  such 
writ,  before  it  was  signed''.  At  the  time  of  issuing  the  bill  of  Mid- 
dlesex or  latitat,  Sfc.  the  plaintiff''s  attorney  should  deliver  to  the 
officer  a  priecipe',  or  note  of  instructions  ;  together  with  a  memo- 
randum or  minute  of  his  warrant,  duly  stamped^.  And  it  is  usual  to 
make  the  affidavit  of  the  cause  of  action  at  the  same  time,  before  the 
officer  or  his  deputy. 

In  point  of  form,  the  bill  of  3Iiddlesex  and  latitat,  8fc.  are  common 
or  special.  Before  the  making  of  the  statute  13  Car.  II.  stat.  2.  c.  2. 
a  defendant  might  have  been  arrested  and  holden  to  bail  for  any 
sum  of  money,  upon  a  comm,on  bill  of  Middlesex  or  latitat,  &c.  not 
expressing  the  particular  cause  of  action.  It  consequently  happened, 
that  he  was  frequently  arrested,  and  holden  to  bail  or  imi)risoned,  for 
a  large  sum  of  money,  when  perhaps  there  was  no  real  plaintiff",  or 
little  or  no  cause  of  action^.  To  remedy  this  mischief,  it  was  enacted, 
that  "  no  person  arrested  by  any  sheriff",  &c.  by  force  or  colour  of  any 

4  Durnf.  k  East,  697.   I  Bos.  &  Pul.  49.  274.  and  see  5  Durnf.  &  East,  722. 

1  Maule  5c  Sel.  55.  "=  1  Bing,  48.  68. 

»  Holland  V.    Johnson,   4  Durnf.    &   East,  ^  R-  T.  1656.  reg.  1.  K.  B. 

695.  Holland  v.  Richards,  T.  32    Geo.    III.  «  1  Chit.  Rep.  186.  Append.  Chap.  VIII.  § 

K.  B.  4  Durnf.  &  East,  697.  1  Bos,  A:  Ptil.  5.  8.  10.  18.  20.  23.  23.  27.  30.  32.  34. 

19.  49.  f  25  Geo.  III.  c.  80.  §  13.  Anle,  92.  and 

•>  4  East,  589.  I  Maule  &  Sd.  55.  1  Bos.  see  Append.  Chap.  IV.  §  3. 

&  Pul.  49.  2  New  Rep.  C.  P.  82.  1  Marsh.  6  See  tlie  preamble  to  the  statute. 
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"  bailahlo  writ,  hill  or  process,    issuing;  out   of   the   King's  Bench', 
"  vvliereiu  (he  certainty  and  (rue  cause  of  action  is  not  expressed  par- 
*'  (icularly,  siiall  be  coaipellcd  to  «rive  security  lor  his  appearance, 
"  in    any  i)enalty  or  sura    of  money,   exceeding   the  sum    of  forty 
"  pounds'."     Tliis  statute,  says  Mr,  Justice  Blackstone^',   (without 
any  such  intention  in  the  makers,)  had  like  to  have  ousted  the  King's 
Bench  of  all  its  jurisdiciiou  over  civil  injuries  without  force;  for  as 
the  hill  of  Middlesex  was  framed  only  for  actions  of  trespass,  a  de- 
fendant could  not  be  arrested  and  holden  to  bail  thereupon,  for  breaches 
of  civil  contracts.     But,  notwithstanding  this  statute,  the  defendant 
might  still  be  arrested,  and  holden  to  bail  upon  a  common  bill  of  Mid- 
dlesex or  latitat,  &c.  for  any  sum  not  exceedingybrf^  pounds''  :  And 
where  it  was  for  a  larger  sum,  a  method  was  devised,  to  preserve  the 
jurisdiction    of  the   court,   and    at   the  same    time   to    authorize   an 
arrest,  by  inserting  in  the  process  an  ac  etiam,  or  special  clause  be- 
ginning with  these  words,  shortly  describing  the  true  cause  of  action, 
in  addition  to  the  general  complaint  of  trespass''.    And  a  rule  of  court 
was  made  upon  this  statute,  that  no  attorney  should  make  any  pre- 
cept or  writ,  with  a  clause  of  ac  etiam,  &c.  against  any  heir,  executor 
or  administrator  ;  nor  in  any  case  where,  by  (he  course  of  the  court, 
special  bail  was  not  required^ 

In  trespass  therefore,  and  other  cases,  where  the  defendant  either 
cannot,  or  is  not  meant  to  be  arrested,  and  held  to  special  bail,  the 
process  in  general  is  in  the  common  form,  requiring  the  defendant  to 
answer  the  plaintiff,  in  a  plea  of  trespass.  This  description  of  the 
plea  however,  though  it  was  heretofore  material,  is  now  considered 
as  mere  matter  of  form  :  Therefore,  where  a  motion  was  made  to 
stay  the  proceedings  on  a  bill  of  Middlesex,  which  was  in  debt  only, 
and  not  in  trespass,  with  an  ac  etiam,  in  debt,  the  court  ordered  the 
bill  to  be  amended,  by  inserting  the  plea  of  trespass^.  In  a  sub- 
sequent case'',  where  the  bill  of  Middlesex  was  to  answer  the  plaintiff 
in  a  })lea  of  debt,  instead  of  trespass,  and  also  to  a  bill  to  be  ex- 
hibited in  a  plea  of  trespass  upon  the  case,  the  court  refused  to  grant 
a  rule  for  setting  it  aside,  on  the  authority  of  a  case,  which  was  read 
from  the  master's  note  book,  exactly  in  point'.  And  a  bill  of  Mid- 
dlesex, requiring  the  defendant  to  appear  before  us,  is  good''. 

a  Stat.  13  Car.  II.  stat.  2.  c.  2.  and  see  2  f  2  Str,  1072. 

East,  305,  C.  s  1  Blac.  Rep.  462. 

b  3  Blac.  Com.  287,  h  2  Durnf.  &  East,  513. 

cl  H.  Blac,  310.  "  M,  20  Geo.    III.  K,  B.  The  same  ap- 

dTi-ye,  102,  3.  and  see  R.  H.  2  Geo,  II.  plication  was  also  refused  in  H,  24  Geo.  III. 

reg.   1,  2,  K.  B.  2  W^ils,  392,  2  East,  307.  K.  B.  2  Durnf.  &  East,  513.  fa.J  and  see  2 

2  Wms.    Saund.   52.  (I.)    Append.  Chap,  Wms.  Saund,  52.  (1,)  2  Chit.  Rep.  166. 
VIII.  §  36,  &c.  ^  Per  Cur.  H.  43  Geo.  HI.  K.  B. 

«Fv.  M.  15  Car.  II.  §  2.  K.  B. 
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When  the  cause  of  action  is  of  a  baihible  nature,  anil  it  is  intended 
to  arrest  the  defendant,  and  hold  him  to  special  bail,  for  a  lart^er  sum 
than  iOl.  there  should  be  a  clause  of  ac  elium  in  the  process  :  and 
in  such  case,  an  omission  in  the  ac  eluun  part  of  the  writ,  of  the  sum 
for  which  the  defendant  is  arrested",  or  that  it  was  due  on  promises'", 
is  irregular,  and  he  cannot  be  holden  to  special  bail  tliereon.  There 
are  also  some  cases,  in  which  the  cause  of  action  must  be  exi)ressed 
in  the  process,  though  the  defendant  he  not  arrested,  and  held  to 
special  bail :  Thus,  in  an  action  on  the  lottery  act,  the  amount  of  tlie 
penalties  sued  for  must  be  specified  in  the  first  i)rocess  ;  even  though 
the  delendant  be  not  holden  to  bail  thereon'.  And  where  a  writ  is 
sued  out  upon  a  recognizance  of  bail,  it  is  necessary,  by  rule  of  court**, 
that  after  the  words  "  in  a  plea  of  trespass,'''  there  should  be  inserted 
the  following  clause,  "  uud  also  to  a  bill  of  the  said  plaintiff', 
"  against  the  said  defendant,  in  a  plea  of  debt  upon  recognizance, 
**  according  to  the  custom  of  our  court  before  us,  io  he  exhibited  ,'* 
otherwise  the  defendant  or  his  attorney  is  not  bound  to  accept  of  a 
declaration  in  debt  upon  such  recognizance. 

The  bill  of  Middlesex,  being  merely  a.  precept,  has  no  direction  or 
teste.  But  the  writ  of  latitat,  and  other  subsequent  process,  should 
he  directed  to  (he  sherilTor  sheriirs  of  the  county,  where  the  defendant 
is  supposed  to  reside^;  or,  if  one  of  the  sheriHs  is  a  l)ar(y,  (o  the 
others ;  or  if  both  sheriffs  are  parties,  to  the  coroner^' ;  and  if  he  also 
be  a  party,  to  elisors  named  by  the  master  in  the  King's  Bench',  or 
prothonotaries  in  the  Common  Pleas''.  And  a  latitat  cannot  be  di- 
rected to  the  sheriff  of  Middlesex ;  for  if  this  were  allowed,  a  bill  of 
Middlesex  might  never  be  issued*.  But  when  the  copy  of  a  latitat 
was  directed  to  the  sheriff,  and  not,  as  it  ought  to  have  been,  to  the 
sheriffs  of  London,  it  was  not  deemed  irregular"^.  It  was  formerly 
holden,  that  a  writ  of  latitat,  &c.  did  not  run  into  fVales", 
or  the  counties  palatine" :  but  a  different  practice  now  prevailsP  ; 

»  2  East,  305.  s  5  Maule  &  Scl.  144. 

•"  1  Chit.  Rep.  171.  •>  .Append.  Chap.  VIII.  §  14.  1  Blac.  Rep. 

=  4  Dunif.  &  East,  349.  577.  6  Durnf.  &  506.  v.  PhiUps,  E.  4'2  Geo.  III.  K.  B. 

East,  617.  2  H.  Blac.  601.  S.  P. 

•"  R.  E.  15  Geo.  II.  K.  B.     This  rule  ap-  i  5  East,  141. 

plies  to  the  form  of  the  latitat,  and  other  sub-  ''  2  Biac.  Rep.  911. 

sequent  process.   In  a  bill  of  Middlesex,  the  '  1  Maule  &  Sel.  442. 

form  is,  *'  in  a  plea,  S^c.  according  to  the  cus-  "'  Per  Cur.  E.  21  Geo.  III.  K.  B. 

••  torn  of  the  court  of  the  lord  the  king,  before  "  1  Wils.  193, 

"  the  kiT}g  himself,  to  be  exhibited."  o  T.    Raym.   206.     1    Lev.    256.   291.    2 

•Trye,  97.    2  Sid.  129.  2  Str.   1069.  9  Saund.    193.  S.  0.  See  also  Httl.  18,  Cjo. 

East,  340,  Jac.  484.  2  Bulsl.  34.  156, 

'  Ai)pend.  Chai).  Vill.  §  12,  13,  P  Douj;.  213. 
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which  practice  is  recoj^nized,  as  to  JValeSy  by  the  statute  13  Geo. 
III.  c  SI.";  and,  with  respect  to  the  counties  palafine,  the  true 
meaninj^  of  the  expression  breve  domini  regis  nan  currit,  &c.  is 
said  to  be,  that  the  court  cannot  write  directly  to  the  sheriff,  as  they 
do  in  other  cases'*.  In  a  county  palatine  therefore,  the  process  should 
be  directed  to  the  proper  officer  ;  as  in  Durham,  to  the  Bishop,  or 
his  chancellor ;  in  Cheshire,  to  the  Chamberlain,  or  his  deputy  ; 
and  in  Lancashire,  to  the  Chancellor,  or  his  deputy*^ :  And  an  alia^ 
capias,  directed  to  the  sheriffs  of  the  city  of  Chester,  instead  of  the 
chamberlain  of  the  county  palatine,  directing  him  to  issue  his  man- 
date to  the  sheriffs,  is  irregular,  and  may  be  set  aside  at  the  instance 
of  the  defendant*^.  In  these  cases,  the  mandatory  part  of  the  writ  is 
different  from  the  common  form" ;  and  if  the  officer,  to  whom  it  is  di- 
rected, refuse  to  receive  it,  he  is  liable  to  an  attachmenf^.  In  the 
Cinque  ports,  the  process  is  directed  to  the  Constable  of  Dover 
castle,  his  deputy  or  lieutenant^ ;  and  in  Berwick  upon  Tweed,  to  the 
mayor  and  bailiffs  of  Berwick^.  In  the  isle  oi  Ely,  the  process  out 
of  the  courts  at  Westminster  goes  in  the  first  instance  to  the  sheriff 
of  Cambridgeshire,  who  thereupon  issues  his  mandate  to  the  bailiff 
of  the  franchise".  In  the  borough  of  Southwark,  it  is  directed  to  the 
sheriff  of  the  county  of  Surrey,  who  issues  his  mandate  thereupon 
to  the  bailiff  of  the  borough,  and  not  to  the  bailiff  in  the  first  instance''. 

The  latitat,  and  other  subsequent  process,  should  be  tested  in  the 
name  of  the  chief  justice,  or  senior  judge  of  the  court,  if  there  be  no 
chief  justice  ;  and  this  process',  as  well  as  the  capias  in  the  Common 
Pleas'",  may  be  tested  before  the  cause  of  action.  If  it  be  sued  out  in 
term  time,  it  is  usually  tested  on  the  first  day  of  that  term  ;  though 
it  may  be  tested  of  the  preceding  one"  :  If  sued  out  in  vacation,  it 
should  be  tested  on  the  last  day  of  the  preceding  term°  :  for  if  tested 
in  vacation,  it  is  altogether  void? :  And  in  all  continued  writs,  the 
alias  must  be  tested  the  day  the  former  was  returnable''.  A  bill  of 
Middlesex  may  be  stated  in  pleading  to  have  been  sued  out  in  vaca- 

,*  Doug.  213.  in  nods.  J  3  East,  I'iS. 

>>  2  Str.  1089.  Andr.   191.  S.  C.  See  also  ''  14  East,  289.  and  see  1  Chit.  Rep.  374, 

Jl.  T.  21  Car.  I.  K.  B.  6  Durnf.  &  East,  71.  (b.) 

1  Moore,  514.  Harg.  Tracts,  417,  &c.  '  2  Bur.  967. 

c  Append.  Chap.  VIII.  §  13.  ">  1  Bos.  &  Pul.  343.   2  Bos.  &  Pul.  235, 

A  3  Moore,  237.   1  Brod.  &  Biug.    12.  S.  "5  Taunt.  664. 

C.  1  Chit.  Rep.  374,  o  3  Keb.  214.  T.  Jon.  149.  1  Venlr.  363. 

«  Append.  Chap.  VIII.  §  35.  2  Bur.  962. 

'  2  Str,  1089.  and  see  1  Moore,  514,  P  2  Bur,  954,  967,  3  Bur.  2588.  g  Blac. 

8  Append,  Chap.  VUl.  §  16.  Rep.  683,  S.  C, 

^'  Id.  §  17.  q2  Salk.  699. 
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tioii%  so  as  it  be  not  alleged  that  the  court  was  then  holdt  n  at  Jf  cat- 
minster^ :  and  it  may  be  stated  to  have  been  sued  out  of  the  court 
at  JVestininstery  on  a  day  between  the  essoin  day,  and  ihe  quarto 
die  post ;  for  though  the  courts  do  not  actually  sit  on  the  essoin  day, 
yet  in  law  it  is  considered  as  the  first  day  of  the  term'.  And  this, 
and  every  other  process  by  bill,  must  be  made  returnable  on  a  parti- 
cular return  day,  or  day  certain,  in  term  time' ;  us  on  Jllonday,  or 
some  otlier  day  of  the  week,  nej:t  after  tlie  preceding  general 
return  ;  and  it  n)ay  be  made  returnaljle  on  the  general  return,  by 
specifying  the  day  ol  the  week  on  which  it  falls,  as  on  Monday  in 
eight  days  of  Saint  Hilary,  &,c.'^  But  it  must  not  be  returnable  on  a 
dies  uonjuridicus ;  as  on  a  Sunday,  the  feast  of  the  Purijication  in 
Hilary  term'^.  Ascension  day  in  lilaster  term"^,  or  JlJidsummer  day 
(if  it  happen)  in  Trinity  term,  uidess  it  be  on  the  Friday  next  after 
Trinity  Sunday,  in  which  case  it  is  dies  Juridicus  by  the  32  Hen. 
VHI.  c.  21''.  And  Monday  next  after  the  Morrow  of  the  Holy 
Trinity  is  not  a  good  return  for  the  first  Monday  in  Trinity  term  ; 
but  the  return  for  that  day  should  be  Monday  next  after  ei<rht  days 
of  the  Holy  Trinity'.  It  should  also  be  observed,  that  as  there  are 
more  than  seven  days  between  the  morrow  of  All  Souls,  and  the 
niorrow  of  Saint  Martin,  in  INlichaelmas  term,  the  day  before  the  mor- 
row of  Saint  IMartin,  being  the  llth  of  November,  is  not  the  day 
of  the  week  next  after  the  morrow  of  All  Souls  ;  and  therefore,  on 
this  day,  the  bill  of  Middlesex,  or  other  process,  should  be  made 
returnable  on  3Ionday  (or  other  day  of  the  week,  being)  the  feast 
of  Saint  Martin.  There  is  no  necessity  for  any  particular  number 
of  days  between  the  teste  and  return  of  a  latitat,  or  other  process  by 
bill :  even  one  was  formerly  deemed  sufticicnt'' ;  and  it  may  be  now 
sued  out  on  the  very  return  day'. 

The  ordinary  mode  of  commencing  actions,  in  the  court  of  Com- 
mon Pleas,  is  by  writ  of  capias  quare  clausum  f  regit ;  which  is 
founded  on  a  supposed  original,  and  answers  to  the  bill  ol'  Middlesex 

■  lo  East,  378.  the  dcfeiulant :  but  as  he  had  promised  to 

••  2  Ld.  Raym.  1557.  and  sec  3  Diirnf.  &  take  no  advantage,  the  court  set  aside  the 

East,  184.   15  East,  378.  but  set  2  Brod.  &  proceedings  without  costs,  and  on  the  terms 

Bing.  659.  of  no  action  being  brought. 

•^  3  Durnf.  &  East,  1S3.  •>  2  Inst.  !264,  5.  Cri),  Jac.   16.   2   Buist. 

d  1  Str.  399.  242,  7  Mod.  17.  6  Mod.  252.  1  Blac.  Rep. 

•  Append.  Chap.  V.  §  26.  529.  and  see  R.  T.  35  Geo.  III.  K.  B. 

t  4  Bam.  &  Aid.  288.  *  5  East,  291 .  1  Smith  R.  425.  S.  C.  and 

8  )   Chit   Rep.   400.     In  this  case,  a  bill  see  1  Chit.  Rep.  323.  faj. 

of  Middlesex  returnable  "  on   Tliursday  next  ''  2  Str.  917.  2  Barnardist.  K.  B.  60.  S.  C. 

after  Easter  day,"  which  was  the  day  of  the  '4  Durnf.  &    East,  GIO.   but  see  2  Ld, 

Ascension,  was  holdcn  lo  be  Irregular;  and  Riym.  772.  2  Salk.  421.  7  Mod,  12,  y.  C. 
that  the  objcctian  could  not  he  waived  by 
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ov  latitat  in  the  Kini^'s  Bench".  This  writ  is  holden  to  be  a  good 
coniinencement  ot  the  suit,  so  as  to  avoid  a  plea  of  the  statute  of 
limitations'' ;  and  in  point  ol  form,  it  is  common  or  special.  Where 
the  cause  of  action  is  not  bailable,  it  is  in  the  common  form,  com- 
mandini^  the  sheriff  to  take  the  defendant,  &c.  to  answer  the  plaintiff, 
of  a  plea  tcherefoie,  with  force  and  arms,  the  close  of  the  plain- 
tiff, at,  cS'c.  he  broke ;  and  other  wrongs  to  him  did,  to  the  great 
damage  of  the  plaintiff',  and  against  the  peace,  Sjc."  And  the 
defendant  may  be  arrested,  and  holden  to  special  bail,  upon  a  common 
writ  of  capias  quare  claxisum  f regit  in  the  Common  Pleas,  for  any 
sum  not  exceeding  40/.'  But  in  general,  where  the  cause  of  action 
is  of  a  bailable  nature,  an  ac  etiam  is  inserted  in  the  process,  or 
si)ecial  clause  bej^inning  with  these  words,  as  in  the  bill  of  Middlesex 
or  latitat  in  the  King's  Bench,  shortly  describing  the  real  cause  of 
action%  It  is  not  necessary  however,  in  this  court,  that  a  clause  of 
ac  etiam  should  i)e  inserted  in  the  praecipe,  or  instructions  for  the 
writ*^ :  nor  that  the  filacer's  name  should  be  added  to  a  common 
capias^.  The  writ  of  capias  quare  clausum  f regit  should  be  tested 
in  term-time,  and  returnable  before  the  king's  justices  at  Westmiu' 
ster,  on  a  general  return  day  :  And,  as  it  is  founded  on  a  supposed 
original,  there  should  regularly  he  fifteen  days  between  the  teste  and 
return.  If  there  were  not  so  many,  the  court  would  formerly  have  set 
aside  the  proceedings  for  irregularity,  with  costs*" ;  but  afterwards, 
they  permitted  this  defect  to  be  amended' :  and  now,  the  amendment 
being  a  matter  of  course,  it  seems  the  court  will  not  set  aside  the  pro- 
cess for  irregularity  on  this  grounds 

If  the  defendant,  in  a  bailable  action,  cannot  be  taken  on  the  first 
writ,  before  it  is  returnable,  the  plaintiff  may  have  one  or  more  writs 
of  capias  by  continuance,  in  order  to  arrest  him  in  the  same  county  ; 
and  need  not  sue  out  an  alias  or  pluries  capiasK  And  if  a  capias 
by  continuance  be  tested  on  the  same  day  as  the  original  capias,  a 
new  original  capias  may  be  sued  out  to  warrant  it,  though  such  new 
ioriginal  bear  teste  before  the  cause  of  action  accrued™.  It  was  for- 
merly necessary,  where  the  defendant  resided  in  a  different  county 

a  Anle,  86.  99,  100.  g  Cas.  Pr.  C.  P.  106.   I  H.  Blac.  120.  ana 

^  2  Ld.  Rayrn.  880.  WiUes,  258.  2  BUc.       see  2  Chit.  Rep.  239.  356. 

^cp.  925.  3  Wils.  465.  S.  C.  *>  Barnes,  4U9.  420.  427.  2  Wils.  117.  S. 

*  Append.  Chap.  VIII.  |  55.  C.   1  H.  Blac.  22?. 

d  1  H.  Blac.  310.  *  3  Wils.  454.  2  Blac.  Rep.  918.  S.  C. 

«  Append.  Chap.  VIII.  §  54.  And  for  the  !<  1  H.  BJac.  291.  1  Bos.  &.  Piil.  342. 

/orms  of  ac  etiams  in  C.  P.  see  id.   §  62,  3,  '  Imp.  C.  P.  154.     The  capias  by  conlinu- 

&c.  ance  is  in  the  same  form  as  the  first  capias  j 

*  2  Taunt.  161.  but  see  Barnes,  117.  con-  for  which  see  Append.  Chap.  VIII.  §  52.  54. 
pa.  m  J  Bos.  &  Pul.  342. 
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from  that  in  which  the  plaintiff  meant  to  lay  the  venue,  to  sue  out  a 
capias  into  the  latter  county,  and  then  a  testatum  into  the  other" ; 
for  the  plainliff  lost  his  hail,  if  he  declared  in  any  other  county  than 
that  in  which  the  cafiias  issue<l,  as  is  siill  the  case  hy  oriii;inal  in  the 
Kinij's  Bench'' ;  hut  a  rule  having  been  made  in  the  Common  Pleas'', 
tliat  "  where  the  defendant  is  arrested  hy  virtue  of  a  capias  ad  re- 
spondendum in  any  county,  and  hail  is  \nH  in  thereupon,  the  plaintiflf 
may  declare  in  a  different  county,  without  its  heiuf^  deemed  a  waiver 
of  the  hail,"  it  is  now  usual  to  sue  out  a  capias  at  once,  into  the 
county  in  which  the  defendant  resides  ;  and  where  he  cannot  he 
found  in  that  county,  the  plaintiff's  attorney  may  sue  out  a  capias,  or 
testatum'^,  into  another.  Where  the  first  capias  issued  on  an  affi- 
davit of  debt  sworn  before  and  filed  with  the  filacer,  if  a  second 
capias  issue,  there  must  be  a  new  aflidavit  of  debt,  sworn  before  and 
filed  with  the  filacer  of  the  second  county" ;  the  statute'  requirinfj, 
that  the  aflidavit  should  be  sworn  before  the  officer  who  issues  the 
process,  or  his  deputy  :  but  where  a  testatum  capias  issues,  a  new 
affidavit  is  unnecessary^^ :  And  an  original  capias  cannot  regularly 
issue  into  a  county  palatine'^ ;  but  the  defendant  may  be  arrested  there 
on  a  testatum  capias.  In  any  of  the  foregoing  writs,  if  the  defen- 
dant reside  within  a  liberty,  there  may  be  a  clause  of  nan  omittas', 
cuipowering  him  to  enter  it.  These  writs  are  issued,  on  a  proper 
priecipe^  or  note  of  instructions,  and  signed  by  the  filacer,  to  whom 
the  j)laintiff's  attorney  should  deliver  a  memorandum  or  minute  of 
his  warrant,  duly  stamped' ;  after  which  they  are  sealed  :  and,  in  bail- 
able cases,  it  is  usual  at  the  same  time  to  make  an  affidavit  of  the 
cause  of  action,  before  the  filacer  or  his  deputy.  A  writ  cannot  be 
altered,  after  it  is  issued,  without  resealing  it"' ;  but  a  mistake  therein 
may  be  cured,  by  altering  the  writ,  and  getting  it  resealed,  before  its 
return" :  And  the  return  day  may  be  altered,  and  postponed  from 
time  to  time,  on  re-sealing  the  writ,  without  its  being  re-stamped  ; 
provided  a  term  do  not  intervene  between  the  teste  and  day  on  which 
it  is  ultimately  made  returnable". 

■  For  the  form  of  a  lestolum  capias,  in  C.  P.  f  12  Geo.  I.  c.  29.  §  2. 

SKC  Append.  Chap.  Vlll.  §  58.  and  for  the  g  2  Taunt.  164.  16G. 

like  writ,  into  a  county  palatine,  see  id  §  hi  Moore,  314. 

62.  i  Append.  Chap.  VIH.   §60. 

b  3  Lev.  235.  R.  E.  2  Geo.  II.  (aj.K.  B.  "  Id.  §  51.  53.  56,  57.59.  61. 

c  R.  H.  22  Geo.  III.  C.  P.  1  Moore,  515.  '  Append.  Chap.  IV.  §  3. 

«»2  Bos.  &  Pul.  516.  ra  1  Chit.  Rep.  319. 

«  2  Moore,  192.   8  Taunt.  242,  S.  C.   1  "  Id.  321.  398.  fa.)  Ante,  146. 

Maulc  &,  Sel.  I'oQ.  accord,  but  sec  2  Taunt.  °  6  Barn.   &  Aid.  111.  2  Dowl.   &   Kyi. 
lio\.tcinb,  conlia,                                                     211.  S.  C. 
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In  the  Exchequer  of  Pleas,  the  first  process  used  for  bringing  the 
defendant  into  court,  in  ordinary  cases,  is  a  venire  facias,  subpoina, 
or  </iii>  7ninus  capias,  ad  respondendum.  Tlie  venire  facias,  we 
Imve  seen",  is  in  nature  of  an  original  writ  ;  and  was  the  process 
used  at  comnaon  law,  against  persons  having  privilege  of  parliament. 
This  process  is  issued,  on  a  proper  prsecipe^,  and  directed  to  the 
sherilV;  commanding  him  to  cause  the  defendant  to  come  before  the 
barons  of  the  Exchequer  at  Westminster,  on  a  day  in  terra,  to 
answer  the  plaintilFof  a  plea  of  trespass  on  the  case,  (or  as  the  nature 
of  the  action  may  be,)  whereby  he  is  the  less  able  to  satisfy  his  ma- 
jesty, the  debts  which  he  owes  him  at  his  Exchequer,  ^c'^.  On  tliis 
writ,  the  practice,  before  the  statute  51  Geo.  111.  c.  124.  was  for  the 
sheriff,  to  whom  it  was  delivered,  to  make  out  a  warrant  or  summons'^ 
to  his  oilicer,  who  thereupon  summoned  the  defendant,  by  delivering 
to  him  a  copy  of  the  summons,  or  leaving  it  for  him,  in  his  absence, 
at  his  dwelling  house,  or  place  of  abode  ;  and,  upon  the  sheriff's  re- 
turn of  the  names  of  the  summoners*",  if  the  defendant  did  not  appear, 
a  distringas^  issued,  on  a  proper  praecipe'^,  against  his  lands  and 
chattels,  upon  which  the  sheriff  returned  issues  to  the  amount  of  40s.''; 
and  after  that,  if  necessary,  an  alias  or  pluries  distringas' :  And 
it  was  a  rule,  that  when  issues  were  returned  upon  any  writ  of  dis- 
tringas, the  plaintiff  might,  immediately  after  the  return  thereof, 
apply  by  motion  for  increasing  issues,  upon  further  process  to  be 
issued  between  the  parties ;  which  issues  were  increased  from  time  to 
time,  at  the  discretion  of  the  court''.  But  the  process  by  venire 
facias  and  distringas  in  the  Exchequer,  is  now  regulated  by  the 
statute  51  Geo.  111.  c.  124'.  And  though,  when  the  defendant  is 
abroad,  the  plaintiffis  not  allowed  to  issue  a  distringas,  as  a  prelimi- 
nary step  to  entering  an  appearance  for  him  according  to  the  statute,  so 
that  he  may  proceed  thereon  to  final  judgment,  as  if  the  defendant  him- 
self had  appeared"" ;  yet  he  may  still  proceed  by  distringas,  on  service 
of  the  venire  facias,  for  the  purpose  of  compelling  an  appearance,  as 

"  Ante,  87.  Ex.  Append.  212.  5  Price,  639.  n.    And  sec 

^  Append.  Chap.  VIII.  §  76.  Forrest,  29.  b  Price,   522,  3.  in  notis.   Id. 

*  Id.  §  77.  G39.  as  to  the  manner  in  which  the  court 

'^  Id.  ^  80.  exercise    their    discretion,    in     increasing 

e  /rf.  §  81,2.  issues  on  writs  of  disLrvigas, 
^  Id.  §  84.  15  Taunt.  71.  (a). 

8  Id.  §  83.  m  3  Price,   263.     And   see  id.  266.  n.  5 

••  Id.  §  88.  Price,  522.   639.    by  which  it  seems,    that 

'  Id.  §  85.  And  for  the  form  of  a  sheriff's  the  ancient  practice  of  issuing  writs  of  dis- 

warrant  on  a  writ  of  distringas,    &c.  sec    irf  (ringas  in  the  Exchequer,  on  default  of  ap" 

§  87.  pcarauce  ou  the  venire  facias,  still  conlimies. 
''  R.  T.  26  &  27  Geo,  II.  §  6.  in  Scac.  Man. 
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he  might  have  done  before  the  act\  The  present  mode  of  proceeding 
on  that  statute,  is  by  serving  the  defendant  personally,  if  jiossible,  with 
R  copy  of  the  venire  ,  or,  if  he  cannot  be  met  with,  by  leaving  such 
copy  at  his  dwelling  house,  or  usual  place  of  abode'',  with  some  adult 
member  of  his  family  there,  or  the  person  with  whom  he  lodges  :  and 
service  of  the  venire  on  the  wife  of  the  defendant,  at  his  dwelling 
house,  has  been  deemed  good  service"".  So,  where  a  copy  of  the  writ 
was  left  with  a  servant  of  the  defendant's  brother,  who  was  also  his 
partner,  and  a  co-defendant  in  the  action,  at  whose  house  the  servant 
acknowledged  he  had  resided,  this  was  considered  as  good  service, 
although  the  |)arty  at  the  time  was  out  of  the  kingdom' :  but  deliver- 
ing a  copy  of  the  writ  at  the  counting  house  of  the  defendant,  is  not 
sufficient^  unless  it  be  given  to  a  partner,  or  some  accredited  person 
theref.  To  ground  a  motion  for  a  distringas^  on  the  above  statute,  an 
affidavit  must  be  made  in  this  court,  similar  to  that  in  the  King's 
Bench  and  Common  Pleas^ ;  and  the  subsequent  proceedings  are  the 
same  as  in  those  courts. 

The  subpoena  ad  respondendum  is  a  process  directed  to  the  de- 
fendant ;  commanding  him  io  appear  before  the  barons  of  the  Ex- 
chequer at  Westminster,  immediately  after  service  thereof  in  terni 
or,  if  sued  out  in  vacation,  on  a  day  in  the  next  term,  to  answer  the 
king,  under  the  penally  of  100/.,  concerning  certain  articles  then  and 
there,  on  his  majesty's  behalf,  to  be  objected  against  him*".  This 
process,  we  have  seen',  is  analogous  to  the  subpoena  in  Chancery, 
or  on  the  equity  side  of  the  Exchequer  :  And  a  copy  of  the  writ,  or 
label^j  specifying  the  day  of  appearance,  is  made  out  thereon,  and 
served  on  the  defendant.  But  it  is  not  the  practice,  as  in  Chancery, 
to  serve  a  subpoena,  by  leaving  the  body  of  the  writ  with  the  de- 
fendant, where  there  is  but  one :  It  is  sufficient,  if  a  copy  or  label 
be  left,  and  the  original  produced,  and  shewn  to  him'.  If  the  defen- 
dant do  not  ai)pear,  within  ybwr  days  after  the  return  of  it,  an  affi' 
davit""  is  made  of  the  service,  upon  which  there  issues  an  attachment", 
and  afterwards,  if  necessary,  an  alias  or  pluries  attachment,  with 
a  clause  of  proclamation"  ;  and,  on  the  return  of  non  est  inventus^', 

•3  Price,   263.  but  see    2  Price,  12.  5  p.  15. 

Taunt.  703.  1  Marsh.   292.  S.  C.  •>  Append.  Chap.  VIII.  §  94. 

^3  Price,  266.  'Ante,  87. 

«  2  Price,  4,  k  Append.  Chap.  VIII.  §  96. 

^  3  Price,  176.   and  see  Bunb.  107.  For-  '  6  Price,  34. 

rest,  29.  3  Price,  266,  7.  »>  Append.  Chap.  VIII.  §  97,  8. 

«  2  Price,  9.  "Id.  §  100,  &,c. 

f  3  Price,  2fi6.  o /rf.  §  104. 

t  Ante,  112.  and  sec  Man.  E\.  Append.  l'  Id,  §  105. 
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if  he  still  muke  dcfauU,  a  commission  of  rebellion"  issues,  for  taking 
him  into  custody  by  a  sergeant  at  arms.  And,  by  a  late  rule  of  court'', 
"  pripcipes  for  all  subpwnas  and  attachments  that  are  issued  in  the 
office  of  pleas,  with  the  names  of  the  parties  therein,  the  returns 
of  such  writs,  the  dates  when  they  are  issued,  and  the  names  of 
the  attornies  or  side  clerks  issuing  the  same,  shall  be  given  to  the 
officer  who  signs  such  writs  as  require  the  name  of  the  clerk  of  the 
pleas  to  be  set  thereto,  on  issuing  such  subpoenas  and  attachments'" : 
and,  on  the  issuing  of  all  attachments  for  want  of  appearance,  the 
atlidavits  of  service''  of  the  siibpcenas  upon  which  such  attachments 
are  issued,  shall  be  filed  on  a  file  to  be  kept  for  that  purpose  in  the 
said  office." 

The  quo  minus  capias,  which  answers  to  the  bill  of  Middlesex  or 
latitat  in  the  King's  Bench,  and  capias  quare  clausvm  /regit  in 
the  Common  Pleas",  is  a  process  directed  to  the  sheriif ;  commanding 
him  to  take  the  defendant,  and  safely  keep  him,  so  that  he  may  have 
his  body  before  the  barons  of  the  Exchequer  at  JVestminster,  on  a 
day  in  term,  to  answer  the  plaintiff  of  a  plea  of  tresjfass,  whereby  he 
is  the  less  able,  &c'.  This  process,  as  well  as  the  venire  facias 
and  distringas,  is  issued,  on  a  proper  preecipe^,  and  always  contains 
a  clause  of  non  omittas^ ;  and  it  must  be  tested  in  term-time,  in  the 
name  of  the  chief  baron,  or  senior  baron  of  the  court,  if  there  be  no 
chief  baron.  If  sued  out  in  term-time,  it  is  usually  tested,  as  in  the 
other  courts,  on  the  first  day  of  that  term  ;  or,  if  sued  out  in  vacation, 
on  the  last  day  of  the  preceding  one  ;  and  it  may  be  made  returnable 
on  any  day  in  term,  not  being  a  Sunday,  or  other  dies  nonjuridicusj 
as  the  feast  of  the  Purification,  &c.  If,  as  is  commonly  the  case, 
the  writ  be  made  returnable  on  a  general  return,  it  is  described  ac- 
cordingly,   as  in  process  by  original   writ ;  or,  if  on  any  other  day, 

it  is  usual  to  state  the  day  of  the   month,  as  "  on  the day 

of • —  instant,  [or  next  coming.")       Writs  of  venire  facias, 

distringas,  and  quo  minus,  &c.  are  signed  with  the  name  of  the 
clerk  of  the  pleas  ;  but  subpoenas,  and  process  of  contempt  thereon, 
are  not  signable,  but  issued  under  the  seal  of  the  court,  and  sub- 
scribed "  By  the  Barons'." 

a  Append.  Chap.  VIII.    §    10^.    And  for  "^ /rf.  §  97,  8. 

the  form  of  the  returns  thereto,  see  id.   §  *  Ante,  87. 

jQg    9,  '^  Append.  Chap.  VIII.  §  111, 
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In  suinjj  out  process,  in  tlio  Exchequer  of  Picas,  the  attornies  and 
side  clerks,  by  whom  the  business  of  the  court  is  transacted'',  act 
either  as  principals,  iuiiiiediately  eniploycnl  by  ihe  jjarties,  or  as 
agents  to  attornies  so  employed,  anil  admitted  in  either  of  the  other 
courts  at  JVestminster,  who  as  such  are  solicitors  on  the  plea  side  of 
this  coiut.  ^Vhen  an  attorney  of  the  Exchequer  acts  as  principal, 
his  name  oidy  is  written,  opposite  to  that  oi'  the  clerk  of  the  pleas,  at 
the  foot  of  signable  j)roccss,  as  attorney  for  the  plaintitl*;  but  when  he 
is  oidy  an  aj^ent,  the  name  of  the  solicitor  for  whom  he  acts  is  first 
written  thus,  *'  E.  F.  Solicitor,"  and  then  his  own  name,  and  after- 
wards that  of  the  clerk  of  the  pleas.  When  a  clerk  in  court  acts  as 
principal,  his  name  is  written  thus,  "  G.  li.  Clerk  in  court,"  and 
then  the  initial  of  the  name  of  the  attorney  in  whose  division  he  is : 
but  when  he  is  only  an  agent,  the  name  of  the  solicitor  is  first  written  ; 
and  then  his  own  name,  without  statinj^  him  to  be  a  clerk  in  court ; 
afterwards,  the  initial  of  the  attorney's  name ;  and  lastly,  the  name  of 
the  clerk  of  the  pleas.  If  the  process  be  not  signable,  the  attorney's 
name  or  initial  is  indorsed  thereon,  instead  of  being  written  at  the 
foot  of  it^ 

By  the  general  stamp  acts'",  every  writ,  mandate,  or  other  process 
whatsoever,  not  otherwise  charged,  which  shall  issue  out  of,  or  pass 
the  seal  of  any  of  the  courts  at  M'estminster,  &c.  is  subject  to  the 
stamp  duty  of  Jive  shillings.  There  are  also  some  things,  deserving 
notice,  that  are  required  by  other  acts  of  parliament,  to  be  set  down, 
subscribed  to,  or  indorsed  upon  the  process,  in  the  dilTerent  courts. 
And  first,  by  the  statutes  5  &  6  W.  &  M.  c.  21.  §  4.  and  9  &  10  VV. 
III.  c.  25.  §  42.  made  for  preventing  abuses  committed  by  arresting 
persons,  without  any  writ  or  legal  process  to  justify  the  same,  and  by 
that  means  evading  the  stamp  duties  thereon  ;  "  the  officer,  who  shall 
"  sign  any  writ  or  process,  to  arrest  any  person  or  persons  before 
"  judgment,  shall,  at  the  signing  thereof,  set  down  upon  such  writ  or 
"  process,  the  day  and  year  of  his  signing  the  same'."  And,  by  a 
subsequent  statute',   made  for  the  like  purposes,  "  every   warrant, 

'  Anle,  52.  CIki|i.  VIII.  §  94,  ice.  and  for  the  quo  minus 

^Append.    Chap.  VIII.    §   95.    101.    and  &c.    Man.    Ex.    Pr.    Chap.   VIII,    IX,    X. 

see  2  Chit.  Rep.  84.  For  writs  and  process  Append.  Chap.  VIII.  §  lll,&c. 

ill  general,   in  the  court  of  Exchequer  of  «Stat.  44  Geo.   HI.   c.  98.  Sched.  A.  48 

Pleas,  see  Man.  Ex.  Pr.  Chap.  III.  for   the  Geo.  III.  c.  149.  Sched.  Part  II.  §  3.  55  Geo. 

venire  facias    ad    respondendum,    and   subse-  HI.  C.  184.  Sched.  Part  II.  §3. 

quent  process  of  dulringas,   lit.  Chap.  IV.  •"  Append.  Chap.  VII.  §  2.  Chap.  VIH.  § 

Append.  Chap.  VHI.  §  77,  &c.   84,  &.c.  for  7.  22.  29.  55.  9b.  101. 

the  subpcena  ad  respondendum,  and  subsequent  '  6  Geo.  I.  c.  21.  §  54. 

process,  Man.  Ex.  Pr.  Chap.  VI.  Append. 
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"  issuin"-  upon  any  such  writ  or  writs,  shall  have  the  same  day  and 
"  year  plainly  and  distinctly  set  down  thereon,  as  shall  be  so  set  down 
"  on  the   writ  itself." 

The  indorsement  of  the  date  is  said  to  be  no  part  of  the  writ :  and 
therefore,  if  the  teste  be  right,  the  courts  will  not  set  aside  the  pro- 
ceedin^s,  for  a  mistake  of  the  indorsement'.  But  where,  in  an  action 
against  an  attorney  for  negligence,  in  not  proceeding  to  judgment  and 
execution  in  due  time,  the  bill  of  Middlesex  against  the  original  defen- 
dant (having  no  teste,)  was  stated,  under  a  videlicet^  to  have  issued 
on  the  24th  of  January  1785,  returnable  on  Monday  next  after  fifteen 
days  of  St.  Hilary  in  the  same  year,  which  was  really  the  fact,  but  by 
a  mistake  of  the  indorsement,  it  appeared  in  evidence  to  have  issued 
on  the  24th  of  January  1784,  the  plaintiff  was  nonsuited;  and  on  a 
motion  for  a  new  trial,  the  court  were  of  opinion,  that  the  time  of 
proceeding  against  the  original  defendant  depending  on  the  return  of 
the  writ,  the  return  became  material,  and  therefore  the  variance  was 

fatal^ 

A  further  regulation  was  made  by  the  statute  2  Geo.  II.  c.  23.  § 
22.  which  enacts,  that  "  every  writ  and  process,  for  arresting  the 
"  body,  and  every  writ  of  execution,  or  some  label  annexed  to  such 
"  writ  or  process,  and  every  warrant  that  shall  be  made  out  thereon, 
"  shall,  before  the  service  or  execution  thereof,  be  subscribed  or  in- 
"  dorsed  with  the  name  of  the  attorney,  clerk  in  court,  or  solicitor, 
"  written  in  a  common  legible  hand,  by  whom  such  writ,  &c.  respec- 
"  tively  shall  be  sued  forth*^ ;  and  where  such  attorney,  &c.  shall  not 
"  be  the  person  immediately  retained  or  employed  by  the  plaintiff, 
"  then  also  with  the  name  of  the  attorney,  &c.  so  immediately  re- 
"  tained  or  employed,  to  be  subscribed  or  indorsed  and  written  in  like 
"  manner.  And  that  every  copy  of  any  writ  or  process,  that  shall  be 
"  served  upon  any  defendant,  shall,  before  the  service  thereof,  be  in 
"  like  manner  subscribed  or  indorsed,  with  the  name  of  the  attorney 
"  or  solicitor  who  shall  be  immediately  retained  or  employed  by  the 
"  plaintiff."  This  statute  making  the  process,  on  which  the  attorney's 
name  and  date  are  not  indorsed,  actually  void,  it  is  no  objection 
to  a  motion  to  set  aside  the  proceedings  for  irregularity,  that  it  has 
been  made  too  late''.     And,  by  a  late  rule%  "  the  attorney  concerned 

»  1  Wils.  91.  And  the  indorsement  by  the  for  a  false  return.  3  Moore,  249.  i  Brod.  & 

officer,  on  the  back  of  a  writ  of  summons  of  Bing.  17.  S.  C. 

four  knights,  to  make  election  of  the  grand  ••  1  Durnf.  &  East,  656. 

assize,  on  a  writ  of  right,  that  "  the  four  <=  Append.  Chap.  VIII.  §  22.  29.  55. 

knights  were  duly  sworn,"  which  was  not  "  2  Chit.  Rep.  239. 

true,  was  holden  to  be  no  part  of  the  return,  «  R.  H.  2  &  3  Geo.  IV.  K.  B.  5  Barn.  & 

so  as  to  make  the  sheriff  answerable  for  the  Aid.  560.  1  Dowl.  &  Ryl.  471. 
contents  of  such  indorsement,  in  an  action 
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for  the  plaintiff  in  the  cause,  or  his  aj^etit,  shall,  upon  all  bailable 
mesne  process,  and  every  writ  of  attachment,  indorse  tlie  place  of 
abode  and  addition  ot"  the  j)arty  aj^ainst  whom  the  writ  is  issued,  or 
such  other  description  of  him,  as  such  attorney  or  agent  may  be  able 
to  give." 

But,  by  (he  statute  12  Geo.  11.  c.  13.  §4.  "the  not  subscribin"- 
*'  or  inch)ising  the  name  of  the  attorney,  &c.  on  any  warrant  that 
"  shall  be  made  out  uj)on  any  writ,  &c.  shall  not  vitiate  the  same  • 
"  but  such  writ,  &c.  and  all  proceedings  thereon,  shall  be  as  valid 
"  and  eHectual,  notwithstanding  such  omission,  as  if  the  preccdin"- 
"  act  had  not  been  made  ;  provided  the  writ,  whereon  such  warrant 
'*  is  made  out,  be  regularly  subscribed  or  indorsed,  according  to  the 
"  act"."  Since  the  making  of  this  statute,  though  the  omission  of 
the  attorney's  name  upon  the  warrant,  which  is  the  act  of  the 
sheriir,  will  not  vitiate  the  proceedings'',  yet  if  it  be  not  subscribed  to 
or  indorsed  on  the  writ  or  copy"^,  they  may  be  set  aside  for  irregu- 
larity. 

If  there  be  no  process**,  or  if  it  be  defective  in  point  of  form% 
or  in  its  direction^,  teste",  or  return'',  or  the  attorney's  name  be  not 
indorsed  upon  it',  the  defendant  may  move  the  court  to  set  aside  the 
proceedings  for  irregularity.  And  a  writ,  having  a  wrong  return,  will 
not  be  aided,  by  a  correct  day  being  mentioned  in  the  notice  to  appear*". 
But  he  cannot  take  advantage  of  any  error  or  defect  in  the  process, 
after  he  has  appeared  to  it',  or  taken  the  declaration  out  of  the  office'"  ; 
for  it  is  the  universal  practice  of  the  courts,  that  the  application 
to  set  aside  proceedings  for  irregularity  should  be  made  as  early 
as  possible,  or,  as  it  is  commonly  said,  in  the  first  instance  :  and 
where  there  has  been  an  irregularity,  if  the  party  overlook  it,  and  take 
subsequent  steps  in  the  cause,  he  cannot  afterwards  revert  back  and 
object  to  it".     In  the  Common  Pleas,  the  court  will  not  quash  a  writ. 


•See  R.  T.  1  Geo.  II.  fbj.  K.  B,  1 
Chit.  Rep.  611  faj. 

•»  Pr.  Reg.  441,  2.  Barnes,  414.  S.  C. 

«=  Barnes,  415.  fVrighl  &  another  v.  fViUes, 
M.  21  Geo.  III.  K.  B.  Per  Cur.  T.  29  Geo. 
HI.  K.  B.  but  see  Pr.  Reg.  440,  41.  Cas. 
Pr.  C,   P.  102.    Barnes,  407.  S.  C. 

<*  2  Chit.  Rtp.  237. 

•  3  Durnf.  &  East,  660- 

*■  1  Blac.  Rep.  506.  Barnes,  422. 
g  2  Bur.  954.  967.  5  Bur.  2538.  2  Blac. 
Rep.  683.  S.  C.  Barnes,  407,  8,  9.  420. 
'•  1  Str.  399. 

•  fVright  and  .mother  v.  fVilles,  M.  21  Geo. 


Ill,  K.  B.  Per  Cur.  T.  29  Geo.  III.  K.  B. 
Barnes,  415. 

^  2  Chit.  Rep.  356. 

'  1  Str.  155.  Barnes,  163.  167.  415.  1 
Bos.  &  Pul.  250.  344. 

w  Cas.  lemp.  Hardw.  242.  2  Str.  1072. 
Wrig/it  and  another  v.  H'il/es,  M.  21  Geo. 
III.  K.  B.  Barnes,  416.  1  H.  Blac.  222,  3. 
C.  P. 

"  1  East,  77.  and  see  3  Durnf.  &  East, 
10.  5  Durnf.  &.  East,  254.  464.  1  East,  330. 
2  Smith  R.  391.  2  Chit.  Rep.  236.  K.  B. 
1   H.  Blac.  251.   1  Bos.  tc  Pul.  250.  344. 


]fi()  OF    AMENDING    PROCESS,    &C. 

on  the  ground  of  its  having  been  served  in  a  wrong  county^  And 
it  is  said,  that  a  mistake  in  the  process  is  cured  by  the  plaintiff's 
enteriii"-  an  apixarauce,  which  has  been  always  looked  upon  as 
(•nectual  ior  that  purpose,  as  if  the  defendant  had  entered  the  appear- 
ance'" ;  but  it  is  otherwise,  where  the  defendant  has  not  been  served 
with  a  coi)y  of  the  process'',  or  the  notice  subscribed  thereto  is  de- 
fective''. So  where,  by  a  writ  of  capias  ad  respondendum,  the 
sheriff  was  directed  to  take  Messrs.  C.  and  D,  without  mentioning 
their  christian  names,  and  they  afterwards  signed  a  bail  bond  in  their 
christian  and  surnames,  the  court  held  it  to  be  a  waiver  of  the  irre- 
gularity in  the  writ^  It  is  also  said,  that  no  advantage  can  be  taken 
of  the  irregularity  of  process,  without  having  it  returned,  and  before 
the  courts  And  where  the  irregularity  complained  of  is  not  in 
the  process,  but  in  the  notice  to  appear  thereto^,  or  in  the  service 
of  it'',  the  rule  should  be  to  set  aside  such  service,  and  not  the  process 
itself. 

The  process  may  in  general  be  amended,  where  there  is  any 
thing  to  amend  by'':  and  it  has  been  amended  in  the  name  of  the 
defendant,  where  he  was  a  prisoner  in  custody  under  it'.  But 
the  court  of  King's  Bench  would  not  grant  a  rule  for  amending  the 
writ,  under  which  the  defendant  had  been  arrested  by  a  wrong  name, 
after  actions  of  false  imprisonment  had  been  brought  for  such  arrest"'. 
So  an  amendment  cannot  be  made  of  mesne  process,  by  adding  the 
name  of  another  person  as  plaintiff".  A  writ  returnable  on  a  dies  non 
is  altogether  void,  and  cannot  be  amended  by  the  court".  And 
the  courts,  we  have  seen'',  will  not  in  general  allow  a  writ  to  be 
amended,  to  the  prejudice  of  the  bail. 

Before  or  immediately  after  the  end  of  every  term,  the  sheriff  is 
required,  by  an  old  rule'i,  to  deliver  and  return  into  court,  all  writs  of 

]  Taunt.  59.  2  Taunt.  244.  4  Taunt.  545.  f  3  Wils.  58.  but  see  5  Taunt.  854.  where 

6  Taunt.  6.     1  Marsh.  403.  S.  C.  6  Taunt.  it  was  said  by  Mr.  Serjeant  Best,  arguendo, 

185.   1  Moore,  299.  C.  P.   1  Cliit.  Rep.  333.  that  the   practice   was   uniform,    to  make 

**  1  Marsh.  9.  these  motions  before  the  writ  was  returned. 

^  Prac.  Reg.  347,  8.  Sed  qucere  ?  as  from  s  9  East,  523.  5  Taunt.  652  (a).  1  Chit, 

later  decisions  it  seems,  that  in  the  Common  Rep.  384. 
Pleas,  the  defendant  is  not  bound  to  apply  ''  5  Taunt.  664.  1  Bing.  65. 

to  the  court,  for  an  irregularity  in  process,  •  1  Chit.  Rep.  61 6  fa). 

until  the  plaintiff  has  taken  some  step,  by  ^  1  Durnf.  &  East,  782. 

which  he  shews  that  he  means  to  proceed  '  Per  Cur.  M.  48  Geo.  III.  K.  B.  and  see 

upon  it.    6  Taunt  5.    1   Marsh.  403.  S.  C.  7  Durnf.  &  East,  698. 
and  see   5  Taunt.    664.  6   Taunt.  19),  2.  m  Anon.  M.  41  Geo,  III.   K.  B. 

1  Marsh.  551.  S.  C.  2  Chit.  Rep.  236.  „  1  Chit.  Rep.  369. 

c  Barnes,  406.  o  4  Barn,  and  Aid.  283.  bu4  see  3  Broil. 

«1  Prac.  Reg.  347.   2  Price,  9.  &  Bing.  25. 

e4  Moore,  3l7.   1   Brod.   &  Bing.  529.  P  Ante,  126. 

S.  C.  Ante,  146.  q  R.  E.  6  Jac.  I.  K.  B. 
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latitat,  and  writs  thereupon  issuing  out  of  the  King's  Bench.  And 
where  a  writ  is  sued  out  to  avoid  the  statute  of  Hmitations,  it  shouhl 
regularly  be  entered  on  a  roll,  and  docketed,  with  the  sheriff's 
return  thereto,  and  cuutinuances  to  tlie  time  of  declaring".  The 
writ  sliould  be  entered  on  a  roll  of  that  term  wherein  it  was 
returnable;  and,  in  the  King's  Bench,  it  is  entered  in  hiec  verba: 
after  which  tiio  roll  proceeds  with  an  entry  of  the  plaintilT's  appear- 
ance, the  sherilV's  return  of  nun  est  inventus,  and  continuances  of 
the  process  from  term  to  term,  by  vicecomes  non  misit  hreve,  to  the 
terra  of  the  declaration.  In  the  Common  Picas,  the  roll  merely  con- 
tains a  recital  of  the  writ,  with  ;in  entry  of  the  jjUiintlirs  ajipoarance, 
and  sheriff's  return,  &c.  And  when  the  proceedings  are  thus 
entered,  the  roll  is  docketed''  with  the  clerk  of  the  judgments  in  the 
King's  Bench,  or  prothonotaries  in  the  Common  Pleas,  and  after- 
wards filed  in  the  treasury  of  the  court.  In  replying  to  a  plea  of  the 
statute  of  limitations,  except  by  original'^,  the  plaintill'  should  shew 
that  the  cause  was  regidarly  continued,  by  vicecomes  non  misit 
brere,  from  the  return  of  the  writ  to  the  time  of  declaring".  And 
where  three  latitats  were  sued  out  at  different  times,  for  the  same 
cause  of  action,  and  the  defendant  appeared  upon  the  second,  and 
signeil  a  non  pros  for  not  declaring,  tlie  court  ordered  the  continu- 
ances subsetiuently  entered  upon  the  first,  to  be  struck  out  ;  being  of 
opinion,  that  the  first  latitat  was  made  a:i  end  of  by  the  second  ;  and 
if  it  were  not  so,  the  practice  of  the  court  is  clear  and  well  known, 
that  the  continuances  must  be  by  alius  and  plnries,  and  not  by 
original  writs  of  latitat.  But  in  general,  the  continuances  are  mere 
matter  of  form,  and  may  be  entered  at  any  time*^.  It  has  even  been 
holden,  that  they  may  be  made  by  the  attornies  in  their  chambers". 
And,  in  order  to  save  the  statute  of  limitations,  it  is  sufficient  that 
the  writ  be  sued  out,  and  the  return  indorsed  upon  it,  in  time  ;  it 
not  being  necessary  that  the  writ  should  be  delivered  out  of  the 
sheriff's  office  as  returned.'' 

In  penal  and  other  actions,  which  are  limited  by  statute  to  bo 
commenced  within  a  certain  time,  it  is  necessary  for  the  plaintiff  to 
produce  the  writ  at  the  trial,  or  an  examined  copy  of  it,  if  filed,  in 

*'i  Saiind.    I.   (1.)  Append,    Chap.  VIII.  e  Benson  u.  lung,  H,  23  Goo.  III.  K.  B. 

§    48,    9,  30.   75.     112,    and   see  Append.  ^  Dales,  qui  lam,  v.  Jeuhnson,  K.  24  Geo. 

Chap.  VI.  §  27.  Chap.  XIV.   §  7.  HI.  K.  B.  6  Durnf.  &  Ivist,  257.  618.  S.  C. 

*>  Append.  Chap.  VIII,  §  49,  113.  cited,  7  Durnf.  &  East,  618. 

c  Sty.  Rep.  373,  401.   1  Wih.  1C.7,  8.  g  1   Sid.  53.   60,  and  see  2  Sa!k.  5?0.  3 

^  1  Show.  366.  2  Salk.  420.  S.  C.  1  Lutw.  Wms,  Saiind,  1.  (1). 

260.     1    Ld.   Ray.n.    433.    S.  C.  and  s(e  3  ''5  Barn.  &  Aid.  439, 
Durnf.  &,  East,  662.  3  Bos.  &.  Piil.  334,  3. 

M 
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ortlcr  to  shew  that  the  action  was  commenced  in  due  time,  unless  it 
oppiMr  io  liave  hoon  so  commenced,  on  the  face  of  the  record  of  nisi 
prius.  And,  in  the  Common  Pleas,  the  production  of  a  capias  ad 
respondendum,  sued  out  in  time,  is  deemed  sufficient  for  that  pur- 
pose'*. But  if  the  writ  was  not  sued  out  till  after  the  time  prescribed, 
thoui^h  by  relation  it  would  be  within  the  time,  the  plaintiff  will  be 
nonsuited''.  If  there  be  only  one  writ,  the  plaintiff  may  give  it  in 
evidence,  witliout  shewiui^  it  to  be  returned'^.  And  if  the  declaration 
appear,  on  the  face  of  the  record,  to  have  been  delivered  or  filed 
within  the  time  allowed  by  the  rules  of  the  court  for  declaring,  it  is 
sudiciently  connected  with  the  writ' ;  if  not,  other  evidence  is  neces- 
sary to  connect  them.  And,  in  the  Common  Pleas,  if  the  issue  be 
made  up  of  a  term  subsequent  to  that  allowed  by  the  rules  of  the 
court  for  declaring,  the  plaintiff  must  shew  that  the  declaration  was 
delivered  or  filed  within  tliat  time^  Where  there  are  ttco  writs,  the 
court  will  presume  that  the  plaintiff  proceeded  on  the  last,  unless  he 
can  connect  them,  by  shewing  the  first  to  be  returned*^;  for  until  that 
be  done,  the  court  is  not  in  possession  of  the  cause,  so  as  to  award  an 
alias  or  jAuries  for  bringing  the  defendant  into  court'.  But  where 
the  debt  was  paid  after  a  pluries  writ  issued,  the  defendant  was  not 
allowed  to  object  at  the  trial,  that  the  latitat  was  not  returned  ;  for 
at  any  rate,  if  the  pluries  writ  had  been  the  commencement  of  the 
action,  it  was  only  an  irregularity,  which  though  a  ground  for  apply- 
ing to  the  court  to  set  aside  the  proceedings,  yet  having  been  once 
waived,  could  not  afterwards  be  objected  to*". 

To  prove  the  issuing  of  a  writ,  in  an  action  against  an  attorney  for 
practising  without  a  certificate,  it  is  not  sufficient  to  prove  the  prse- 
cipe  by  the  filacer's  book,  and  to  give  notice  the  party  to  produce 
it ;  but  it  should  also  be  shewn,  that  after  the  return,  the  treasury  was 
searched,  and  no  such  writ  found,  and  that  it  was  in  the  party's  hands, 
who  had  notice  to  produce  it'. 

»  3  Wils.  4(55.  f  Bales,  qui  lam,  v.  Jenkiiison,  E.  24  Geo. 

b  Bui,  Ni.  Pit.  195.  III.  K.  B.  per  Buller,  J.  6  Durnf.  &  East, 

^  7  Durnf.  &  East,  6.  2  Bos.  &  Pnl.  157.       617.  2  Bo;.  &  Piil.  157.   14  East,  491.  and 

and  sie  4  Taunt.  555.    6  Taunt.  142,  3.  1       see  6  Taunt.  142,  3.   1  Marsh.  498,  9.  S.  C. 
Marsh.  498,  9.  S.C.  S7  Mod.  3.   1  Lutw.  260.  1   Ld.  Raym. 

'  4  Taunt.  555.  and  see  6  Tannt.  144.  1       435.  S.  C.  2  Ld.  Raym.  883.  Willes,  255. 
Ma.>li.  499  5(  0.  .S.  C.  b  7  East,  536. 

cfiTaunt.Ul.   1  Marsli.  497.  S.  C.  '  4  Esp.  Rep.  1 60. 


[  l<i-  ] 


CHAP.  IX. 


Of  the  Proceedings  on  3iesne  Process,  noainsl  the 
Pekson  of  the  Defendant;  and  if  lUc  Service  (f  a 
Copy  (f  Process,  not  bailable. 

n|^IIMIvE  arc  two  ways  of  proceediiii^  upon  mesne  process  ag'ainst 

the  person  of  the  {lefendant,  vvliether  the   action   be  coniuicnt'cd 

hy  original  writ,  bill  of  Middlesex  or  latitat,  capias  quare  clausum 

/regit,  &c.  or  attachment  of  ])rivilc<5e;  first,  by  service  of  ii  co])y  of 

the  process  ;  and  2diy,  by  arrest. 

Before  the  making  of  the  statute  12  Geo.  I.  c.  20.  a  defendant 
might  have  been  arrested,  upon  process  against  the  person,  in  civil 
actions,  for  any  sum   of  money  however  trifling,  or  to  any  amount 
however  considerable,   without  any   affidavit  of  its  being  due.     To 
remedy  which,  it  was  enacted  by  the  above  statute,  (amended  by 
the  5  Geo,  II.  c.  27.  made  perpetual  by  the  21  Geo.  II.  c.  3.  and  ex- 
tended to  inferior  courts   by  the   19  Geo.  Ill,  c.  70.)  that  "  in    all 
"  cases,  where  the  cause   of  action  shall  not  amount  to  the  sum  of 
"  ten  pounds  or  upwards,  and  the  plaintiff  or  plaintiffs  shall  proceed 
"  by  way   of  process   against  the  person,  he  she  or  they  shall  not 
"  arrest,  or  cause  to  be  arrested,  the   body  of  the  defendant  or  de- 
**  fendants  ;  but  shall  serve  him  her  or  tliem  personally,  witliir)  (he 
"  jurisdiction  of  the  court,  with  a  copy  of  the  process  ;  ujion  which 
''  shall  be  written  an  English  notice  to  such  defendant,  of  the  intent 
"  and  meaning  of  such  service;  for  which  no  fee  or   reward    shall 
"  be  demanded  or  taken  :  provided  nevertheless,  that  in  particular 
"  franchises  and  jurisdictions,  the  proper  officer  there  shall  execute 
"  such  ])roccss.     And  that  in  all  cases,  where  the  plaintiff's  cause  of 
"  action  shall  amount  to  the  suia  of  ten  pounds  or  upwards,  an 
"  affidavit  shall  be  made  and  filed  of  such  cause  of  action  ;  which 
"  ailidavit   may  be  made  before  any  judge  or  commissioner  of  the 
"  court  out  of  which   such  process  shall   issue,  authorized  to  take 
"  affidavits  in   such  court,  or  else  before  the  officer  who  shall  issue 
"  such  process,  or  his  deputy  ;  which  oath  such  officer  or  his  deputy 
"  are  emj)owered  to  administer  ;  and  for  such  affidavit  one  shilling, 
"  over  and  above  the  stamp  duties,  shall  be  paid,  and  no  more  :  antl 
"  the  sum  or  sums  specified  in  such  affidavit,  shall  be  indorsed  on 

M2 
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"  tlic  back  of  siicli  writ  or  process" ;  for  which  sum  or  sums,  so  iri- 
"  dorsed,  the  sherilF  or  other  oiricer,  to  whom  such  writ  or  process 
"  shall  be  directed,  sliall  take  bail,  and  for  no  more''.  And  that  if 
"  any  writ  or  process  shall  issue  for  the  sum  of  ten  pounds  or  up- 
"  wards,  and  no  atlidavit  and  indorsement  shall  be  made  as  afore- 
*'  said,  the  jjlaintilT  or  plaintiffs  shall  not  proceed  to  arrest  the  body 
"  oF  the  defendant  or  defendants,  but  shall  proceed  in  like  manner  as. 
"  is  directed  hy  the  statute  12  Geo.  I.  in  cases  where  the  cause  of 
"  action  does  not  amount  to  the  sum  of  teti  pounds  or  upwards." 

And,  by  a  late  act  of  parliament,  "  no  person  shall  be  held  to 
"  special  bail,  upon  any  process  issuinjj  out  of  any  court,  where  the 
"  cause  of  action  shall  not  have  originally  amounted  to  the  sura  of 
"  Jifteen  pounds  or  upwards,  over  and  above  and  exclusive  of  any 
"  costs  charges  or  expences  that  may  have  been  incurred,  recovered 
"  or  become  chargeable,  in  or  about  the  suing  for  or  recovering  the 
"  same,  or  any  part  thereof,  (except  where  the  cause  of  such  action 
"  shall  arise  or  be  maintainable  upon  or  by  virtue  of  any  bill  or  bills 
"  of  exchange,  promissory  note  or  promissory  notes,  in  which  cases 
"  the  parties  liable  thereupon  may  be  held  to  special  bail,  in  such 
"  manner  as  if  this  act  had  not  been  made)  :  And  that  in  all  cases 
**  where  the  cause  of  action  shall  not  amount  to  Jifteen  pounds  or 
"  upwards,  exclusive  of  such  costs  charges  and  expences  as  afore- 
"  said,  (except  as  hereinbefore  is  excepted,)  and  the  plaintiff  or  plain- 
*'  tiffs  shall  proceed  by  the  way  of  process  against  the  person,  he 
"  she  or  they  shall  not  arrest,  or  cause  to  be  arrested,  the  body  of 
*'  the  defendant  or  defendants,  but  shall  serve  him,  her  or  them  per- 
"  sonally,  within  the  jurisdiction  of  the  court,  with  a  copy  of  the 
"  process  and  proceedings  thereupon,  in  such  manner  as  by  the  said 
"  act  of  the  twelfth  year  of  the  reign  of  his  late  majesty  king  George 
*'  the  first  is  provided,  in  cases  where  the  cause  of  action  shall  not 
"  amount  to  ten  pounds  or  upwards  in  any  superior  court,  or  to 
"  forty  shillings  or  upwards  in  any  inferior  court."  But  this  statute 
does  not  avoid  the  plaintiffs  proceedings  and  judgment,  by  reason  of 
his  having  arrested  the  defendant  for  a  sum  exceeding^^/ee»  pounds, 
when  he  recovers  less  than  that  sum*^.  And  where  the  defendant 
pleaded,  that  the  plaintiff  had  sued  out  a  writ  against  him  by  a  wrong 
name,  under  which  he  was  arrested,  and  allowed  to  go  at  large  by 

"Append.  Chap.  VII.   §  2.  Chap.  VIII.  1  H.  Blac.  76.  but  see  2  New   Rep.  C.  P, 

§  -22.  29.  55.  202.  semb.  contra. 

•»  This  part  of  the  statute  is  merely  direc-  '  51  Geo.  III.  c.  124.  §  1.   continued  by 

tory  to  the  sheriff;  and  does  not  avoid  the  57  Geo.  III.  c.  101. 

process,  where  the  sum  sworn  to  is  not  in-  ^  7  Taunt.  435.   1  Moore,  131.  S.  C. 
dorsed  upon  it.     1  Bur.  350,  Barnes,  414. 
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the  sheriff,  and  (hat  the  writ  was  afterwards  altered,  by  inserting  the 
real  nanae  of  the  defendant,  under  which  he  was  again  arrested,  with- 
out  any  fresh  adidiivit  of  debt,  as  required  by  the  statute,  the  plea 
was  holden  to  be  bad,  on  special  demurrer ;  as  it  did  not  go  to  tl>e 
merits  of  the  action,  and,  if  true,  the  defendant  sljould  either  have 
pleaded  in  abatement,  or  moved  to  set  aside  the  proceedings  for  irre- 
gularity''. It  is  curious  to  remark  the  changes  which  the  law  of 
arrest  has  undergone  at  different  periods.  Anciently,  as  no  capias 
Jay,  an  arrest  was  not  allowed,  except  in  actions  of  trespass  vi  et 
<irmis :  afterwards,  an  arrest  was  introduced  with  the  capims,  in  other 
actions  :  and  now,  by  the  operation  of  the  before-mentioned  statutes, 
an  arrest  cannot  be  had  in  the  only  action  wherein  it  was  formerly 
billowed. 

These  statutes  however,  except  so  far  as  they  ])rohibit  the  holdin"' 
to  bail  for  causes  of  action  under  15/.  arc  not  directly  restrictive  of 
any  authority  antecedently  exercised  by  the  courts,  in  respect  to  the 
Jiolding  to  bail  ;  but  of  the  act  of  the  plaintiff  only''.  And  as  the 
practice  of  the  courts,  anterior  to  the  statutes,  appears  to  have  been, 
to  receive  affidavits  sworn  out  of  England,  and  verified  here,  for  the 
purpose  of  making  orders  thereupon,  to  hold  defendants  to  S|>ecial 
bail*^ ;  so  this  practice,  not  being  inconsistent  with  the  letter  of  the 
statute  12  Geo.  I.  c.  29.  has  prevailed  ever  since:  and  accordingly 
it  is  now  settled,  that  tlie  defendant  may  be  arrested,  under  an  order 
•of  tlic  court  or  a  judge,  upon  an  affidavit  made  out  of  England,  and 
verified  here,  as  well  where  the  affidavit  is  made  abroad,  out  of  his 
majesty's  dominions,  before  some  magistrate  or  person  of  competent 
authority  there,  as  where  it  is  made  before  a  judge  or  other  person 
authorized  to  take  affidavits  in  Ireland  and  Scotland'^.  And  on 
similar  grounds,  though  the  plaintiff  is  prohibited  by  the  statutes 
from  arresting  the  defendant  upon  his  own  affidavit  only,  in  an  action 
for  general  damages,  as  in  assumpait  or  covenant  to  indemnify,  &c. 
or  in  an  action  for  a  tort  or  trespass,  yet  tbe  court  or  a  judge  is  not 
restrained  thereby,  but  may  make  a  sj)ecial  order  upon  such  affidavit, 
for  holding  the  defendant  to  special  bail'. 

There  are  three  cases  jirovided  for  by  these  statutes ;  first,  where 
the  cause  of  action  does  not  amount  to  fifteen  pounds ;  secondly, 

■  h  Moore,  1 68.  missions  for  taking  affidavits  in  all  parts  of 

•"S  East,  .370.  Great  Britain  ;  Bovara  v.  Besesti,  M.  24  Geo. 

«  8  Mod.  322.  Barnes,  466.  but  sec  2  Str.  HI.  K,  B.   Brown  v.  Phepoe,  H.  24  Geo.  HI. 

1209.  2  Bur.  655.  K.  B.     roi;A-'   v.    Elgin,    H.  38  Geo.  IIJ. 

«■  8   East,  364.    and   see   the   statute  55  K.  B. 

Geo.  HI.  c.  157.  for  cmpowciing  the  courts  *  Foil,  171. 
of  law  and  equity  in  Ireland,  to  grant  torn- 
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wlicr.'  it  ainmmts  to  fifteen  pounds  or  upwards,  and   no  affidavit  is 
luiule  lliorcof;  tliirdly,  wliore  it  amounts  to  Jifteen  pounds  or  up- 
wards,   and    there    is   an  affidavit   made   and  filed  of  the  cause  of 
action'.     In  the  two  first  cases,  the  process  against  the  person  is  not 
bailable^' ;  and  the  defendant  cannot  be  arrested  thereon,  but   must 
be  personally  served  with  a  copy   of  it ;    on  which    there  must  be 
written  an   English  notice,  of  the  intent  and  meaning  of  such  ser- 
vice' ;  which  in  effect  reduces  it  to  a  mere  summons'^.     This  notice 
(which  is  oidy  necessary  on  the  copy  of  the  process  served,  and  need 
not  be  on  the  writ  itscll'',)  is  required  by  the  statutes,  where  the  cause 
of  action  amounts  to  Jifteen  pounds  or  upwards,  and   no  affidavit  is 
made  thereof,  as  Will  as  where  it  docs  not  amount  to  Jifteen  pounds^. 
And   it   must  be  directed  to  the  defendant" ;  for  if  his  name  be  not 
prefixed  thereto,  the    process  is  irregular,  and  may  be  quashed  oil 
motion.     The  notice  sliould,   it  seems,  be  directed  to  tlie  defendant 
by  his  christian,  as  well  as  surname^ ;  and  require  the  defendant  to 
ajjpear  at  the  return   of  the  process'  :  and  where  the  process  is  re- 
turnable on  a  general  return  day,  as  in  the  Common  Pleas,  or  King's 
I3ench  by  original,  it  should  require  him  to  appear  on    the   return 
day,  though  it  haj)})en  on  a  Sunday^,   and   not  on  the  quarto  die 
pout  of  the  return   of  the  process'.     In   the  King's  Bench,  a  notice 
requiring  the  defendant  to  aj)pear  on  Friday,  instead  of  Saturday^ 
the  sixth  of  November,  is  irregular".     And  so,  in  the  Common  Pleas, 
where  a  writ  was  tested  on   the  twelfth  of  February,  returnable  in 
fifteen  days  of  Easter,  being  the  Jifth  of  April,  and  in  the  notice  to 
appear,  the  return   day  was  stated  to  be   the  Jifth  of  February, 
instead  of  the  Jifth  of  April,  the  court  held  this  to  be  irregular,  and 
set  aside  the  proceedings".     But  it  is  not  necessary  that  the  year 
should  be  stated  in  the  notice,   in  words  at  length  ;  it  being  sufficient 

a  Prac.  Reg.  350.  nulis ;  but  see  2  Cliit.  Rep.  355,  6. 

b  This  is  frequently  called  common  or  ier.  i, _  v.  Sno^v,  E.  57  Geo.  III.  K.  "B. 

vkeable  process  j  thoii-h    the  term  co>r.mn>i  1  Chit.  Rep.  398.  and  see  1  Chit.  Rep.  500. 

seems  more  properly  confined  to  the  hill  of  ^d.  501.  innolis;  but  see  2  Chit.  Rep.  355,  6, 

JMiddlcsex  or  latitat,  &c.  withotu  the  clause  ' v.    Hanson,   T.    42   Geo.    III. 

<of  ac  eliam.  ji,  g.  IJarnes,  293,  4.  2  Bos.   &  Pul.  340. 

*=  Append.  Chap.  IX.  §  1,  2,  3.  2  Price,  9. 

d  Cowp.  455,  i  Cas.  Pr.  C.  P.  92.  97,  8.  Pr.  Reg.  346, 

«  9  East,  528,  9.  7.  Barnes,  203,  4.  S.  C.  Notice,  H.  7  Geo. 

^  7  Durnf.  &  East,  337.  Barnes,  404.  Pr.  II.  C.  P.  3  Bur.  1600. 

Jleg.  349.  Cas.    Pr.  C.  P.    100.  143.  1  Sel.  '  Barnes,  293.  Cas.  Pr.  C.  P.  92.   S.  C. 

Tr,  83.  but  see  1  Wils.  22.  contra.  2  Bos.  &  Pul.  340.  but  see  1   H.  Blac.  630. 

B  Kclyuge,    151.     1    Wils.  104.     Doe  v.  semb.  contra, 

jjohnson  ^T  anotlin,  H.   24   Geo.   IH.  K.  B.  ™  1  Chit,  Rep.  615. 

garr.cs,  409.    1  fl.  Blac.  100.  2  Bos.  &  Pul.  n  o  Moore,  214.  S  Taunt.  253.  S.  C. 
^3.  auJ  see  1  Cliit.    Kep.   500.  Id.  501.  in 
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to  set  it  out  in  figures*.  If  there  be  no  notice  to  appear'',  when  ne- 
cessary, or  the  notice  be  not  i)ro|)erly  directed',  &c.  the  defendant 
may  move  the  court  to  set  aside  the  procee(Iin<;:s.  Hut  any  tridiui"; 
informality  in  the  notice,  as  setting-  down  the  diy  of  (he  muntk 
CO  which  the  defendant  is  to  aj)pear,  without  saying  t/i/i-^aii/,  nexty 
or  specifying  the  year,  or  mentioning  an  impossible  year,  will  not 
invalidate  it'. 

Tliecopy  of  process  to  be  served  on  the  defenthmt,  must  be  a  copy 
of  such  process  as  he  miglit  liave  been  arrested  upon,  before  the 
statute  12  Geo.  I.  c.  20.  :  and  thtrefore,  where  the  procecditjgs  are 
by  original,  he  should  be  served  with  a  coj)y  of  the  capifts,  and  not 
of  the  original  writ  of  summons  ov  attachment":  and  a  complete 
co|)y  of  the  whole  process  must  be  served*^.  But  where  the  defendant 
is  in  a  county  palatine,  he  should  be  served  with  a  copy  of  the  process 
issuing  out  of  the  superior  court;  and  not  of  the  mandate,  from  the 
oflicer  to  whom  it  is  directed".  And,  in  the  Exchequer,  a  variance 
in  the  body  of  the  copy  of  process,  from  the  writ  itself,  is  fatal,  and 
subversive  of  the  j)rocess,  and  subsequent  proceedings'".  The  copy 
of  the  process  may  be  served  by  the  sheriff  or  his  officers,  (except  ia 
particular  franchises,  having  the  return  of  writs,)  or  by  any  one  else', 
provided  he  be  able  to  examine  the  cojiy  with  the?  original,  so  as  to 
swear  (if  necessary,)  to  the  service.  In  j)articular  franchises  and 
jurisdictions,  the  proper  ollicer  there  should  execute  the  process''. 
'I'he  court  will  not  allow  the  coj)y  of  a  writ  to  be  amended,  so  as  to 
make  the  service  good'. 

Formerly,  a  copy  of  the  process  must  have  been  served  on  the 
defendant,  before  the  return  day'" ;  but  now  it  is  holden,  that  service 
at  any  time,  even  after  the  rising  of  the  court,  on  the  return  day,  is 
tjullicient".     And  it  may  be  served  at  any  hour,  however  late,  at  night; 

*  4  Maule  &  SeL  3Z5.pcr  Umjley,  J.  K.  p..  f  Pr.  Reg.  354.   Barnes,  40j.  S.  C. 

1  Marsh.  550.  (a.)  577.  6  Taunt.  333.  C.  «  '2  Barnard.  K.  B.  318.  327.  337.  398. 

P.    1  eiiit.  Rep.  385.  in  nctis  :  1  Chit.  Rep.  Pr.  Rejr.  344.    Barnes,  406. 

35(3.   but  see  id.  233.   1    Maule  &  .Scl.  119.  *"  I  Price, '245.  but  see  I  Bing.  65. 

5  Taunt.  651.    1  Marsh.  272.  S.  C.  6Taunt.  '  Pr.  R.  g.  545.   Cas.  Pr.  C.  P.  34.  S.  C. 

6.   1  Marsh.  403.  S.  C.  contra.  ''  Stat.  5  Geo.  II.  c.  27.  §  3.  but  see  Cas. 

b  Cas.  Pr.  C.  P.  100.  2  Sir.  1072.  9Eas%  Pr.   C.  P.  96.    Pr.  Reg.  345.    Barnes, 404. 

523.  S.  C. 

c  Keiynge,    131.   1    Wils.   104.    Barnes,  '  Sutherland  v.  TiMs,  M.  55  Geo.  Hi.  K. 

409.  1  II.  Blac.   100.  2  Bos.    &  Pul.    38.  2  B.   1  Chit.  Rep.  320.  (a.) 

Priee,  9.   1  Chit.  Rep.  500.  ■»  Barnes,  415.  424. 

•^  2  Str.  1233.  Barnes,  425.   Per  Cur.   E.  "2  Bur.  812.   1  Durnf.  &  East,  192.  Pr. 

21  Geo.  III.  K.  B.   1  Taunt.   424.  2  Barn.  Reg.  352.    2  Wils.  372.    1    II.    Blac.  222.  3 

&,  Aid.   C42.   1    Chit.   Rep.  384.  S.  C.  Id.  Taunt.  404.  8  Taunt.  127.   1    Moore,  573. 

615.  (a.)  S.C.  1  Dowl.  &  Ryl.    172. 

■^  Barnes,  406.  4iOr 
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urocpssnot  bein?  within  the  rule  of  court  as  to  service  of  notices,  &c. 
before  ten  o'clock".  In  the  King's  Bench,  a  bill  of  31iddlesex  must 
not  be  served  in  London,  or  elsewhere  out  of  the  county  of  Middle- 
sex^ ;  nor  whilst  the  defendant  is  attending  his  cause  at  the  sittings'  ; 
And  a  latitat  cannot  regularly  be  served  in  any  other  county  than  that 
to  the  sheriff  of  which  it  is  directed''.  So,  in  the  Common  Pleas,  a 
capias  directed  into  one  county,  cannot  be  regularly  served  in  another, 
although  it  happen  that  the  same  officer  is  filacer  for  both  counties' : 
And  a  capias  directed  into  Kent,  cannot  be  well  served  in  the  Cin- 
que ports".  But  where  there  is  any  dispute  as  to  the  boundaries  of  the 
county,  the  courts  will  not  determine  it  on  motionf :  And,  in  order  to 
set  aside  the  service  of  a  writ  in  a  wrong  county,  there  must  be  a 
positive  aflidavit,  in  the  King's  Bench,  shewing  that  there  could  be 
no  dispute  as  to  the  boundaries'.  On  serving  the  copy,  it  is  not  ne- 
cessary, though  usual,  to  shew  the  original  process'',  unless  demand- 
ed'. But  where  the  defendant  was  served  with  a  copy  of  a  capias, 
and,  a  quarter  of  an  hour  afterwards,  demanded  to  see  the  original, 
which  was  refused  by  the  officer,  the  court  of  Common  Pleas  set 
aside  the  service  and  subsequent  proceedings'*.  If  the  defendant  re- 
fuse to  accept  a  copy  of  process,  it  may  be  left  in  his  house' ;  or,  if 
he  lock  himself  in ,  it  may  be  put  through  the  crevice  of  his  door™;  or, 
in  the  Common  Pleas,  it  seems,  that  if  he  keep  out  of  the  way  to 
avoid  being  served,  it  may  be  sent  him  in  a  letter  by  the  post".  But 
^vhere  the  defendant,  on  being  served  with  a  copy  of  process  by  the 
name  of  John,  observed  his  name  was  Nicholas,  upon  which  the 
person  who  served  it  was  about  to  alter  the  name,  when  the  defendant 
said,  "  never  mind ;  1  am  the  person,  and  will  take  care  of  it ;"  the 
court  notwithstanding  held,  that  tlie  service  was  irregular,  and  set  it 
aside,   but  without  costs". 

In  a  joint  action  against  two  or  more  defendants,  each  of  them  must 
be  served  with  a  copy  of  the  process''.  But  in  an  action  against  hus- 
band and  wife,  it   is    deemed   sufficient   to  serve  the  husband  only''. 

»  2  Chit.  Rep.  337.   1  Dowl.  &  Ryl.  172.  187.  4  Maule  &  Sel.  4l2. 

K.B.  1  Bing,  66.  C.  P.  K   1  Chit.  Rep.  14.  and  see  id.  233. 

*>  Doug.  384.   1  Durnf.   &  East,   187.   1  b  2  Str.  877.  Barnes,  302.  422. 

Esp.  Rep.  42.  '  Cas.  temp.  Hardw.  138. 

•^2  Str.  1094.  k  3  Moore,  162. 

d  4  Maule  &  Sel.  412.   1  Chit.    Rep.    15.  '  Barnes,  278.  Bates  qui  turn  v.  Uluddisun, 

(c).  but  see  Doug.  334.  1   Duruf.  &  East,  M.  23  Geo.  III.  K.  B. 

187.    6  Durnf.   &  East,  74.    8  Durnf.    &  ^  Cas.  Pr.    C.    P.    103.    Pr.    Reg.   354. 

East,  235.  semb.  contra.  Barnes,  405.  S.  C.  and  see  Barnes,  422. 

•  7  Taunt.  253.  2  Marsh.  550.  S.  C.  and  n  5  Taunt.  186.   1  Marsh.  8.  S.  C. 

see  2  New  Rep.    C.  P.  167.    1  Marsh.  9.  1  ^  1  Chit.  Rep.  319. 

Moore,  299.    1  Chit.  Rep.  15.  (c).  P  Pr,  Reg.  351. 

f  1  Wils.  77.  Doug,  384.  1  Durnf.  &  East,  q  Barnes,  406.  412.    Pr.  Rtg.  Sol.   S.C. 
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Whenever  the  defendant  would  take  advanta^^e  of  a  mistake  in  the 
copy  of  process,  ornotice  to  appear  thereto,  he  must  produce  the  copy 
served,  and  swear  that  he  was  served  with  no  other".  And  where  there 
is  an  irregularity  in  the  notice  to  appear  to,  or  in  the  service  of  pro- 
cess, the  rule,  we  have  seen'',  should  be  to  set  aside  such  service,  and 
not  the  process  itself. 

If,  upon  the  service,  the  defendant  speak  conteinj)tuous  words  of  the 
court,  or  iis process,  he  is  liable  to  an  attachment.  And  where  the 
words  are  spoken  of  the  court,  the  attachment  issues  in  the  first 
instance'' ;  for  it  would  be  to  no  purpose  to  grant  a  rule  to  show  cause, 
which  would  probably  expose  the  court  to  further  insulf^.  But  the 
court  will  not  grant  an  attachment,  for  violent  or  contemptuous  be- 
haviour, o/Yer  service  of  the  process*".  It  has  been  doubted,  whether 
when  conterai)tuous  words  are  sworn  to  by  one  person  only,  the  rule 
should  be  absolute,  or  only  to  shew  cause*^ ;  the  rule  in  Chancery  re- 
quiring two  afFulavits,  to  deprive  the  party  of  the  benefit  of  shewing 
cause;  and,  in  the  King's  Bench,  the  rule  is  only  to  shew  cause,  where 
the  words  are  spoken  of  its  process^, 

■  Barnes,  '298.  and  see  1  Kenyoii,  374.  meiit  was  moved  for  against  Uie  defendant's 

''  Ante,\(yO.  wife  and  daughter,  for  treatin^;  the  process  of 

c  6  Mod.  43.    I  Salk.  84.   1  Sir.  135.  Say.  tlic  court  with  contempt,  by  throwin;;  it  into 

Rep.  4"7.    R.  T.  17  Geo.  III.  K.  B.  the  street,  &c.  and  the  conrt  said,  that  oli 

■^   1  Salk.  &4.  a  return  by  the  sheriff,  the   rule  for  an  at- 

•  1  Brod.  &  Blng.  24.  4  Moore,  147.  tachmcnt  was  absolute  in  the  first  instance} 
'  1  Str.  1068.  but  on  affidavits,  the  party  must   have  an 

*  Say.  Kep.  114.     In  the  case  of /Jf/'/"i.o'j       opportunity  of  answering, 
f.  GibMtt,  II.  27  Geo.  III.  K.  B.  an  attacli- 
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Of  the  AllKEST,   upon  MAILABLE  PllOCESS. 

N  (reatinj^  of  the   law   of  arrest,    I   shall  consider,  first,  for  what 

cause  of  action  it  is  allowed  ;  2dly,  the  afliduvit  to  hold  to  hail  ; 
3dly,  what  persons  may,  or  may  not  be  arrested  ;  and  lastly,  by 
whom,  and  under  what  authority,  when,  where,  and  in  what  manner 
the  arrest  may  be  made. 

When  the  cause  of  action  amounts  io  fifteen  pounds  or  upwards, 
and  an  affidavit  thereof  is  made  and  filed  according  to  the  statutes, 
the  process  is  bailable  ;  and  the  defendant  may  in  general  be  arrest- 
ed, and  holden  to  sj)ecial  bail.  And  where  the  cause  of  action  arises 
on  a  bill  of  exchange  or  promissory  note,  the  defendant  may  be 
arrested  for  the  sum  of  10/.  or  upwards.  But  where  the  plaintiff', 
having  a  debt  due  to  him  under  an  arrestable  sum,  procured  a  pro- 
missory note  to  be  indorsed  to  him  by  another  creditor,  for  the  pur- 
pose of  holding  the  defendant  to  special  bail,  the  court,  considering 
this  as  a  practice  to  evade  the  statute,  discharged  the  defendant  out 
of  custody,  on  filing  common  bail".  And,  by  a  statute""  made  previous 
to,  and  not  repealed  or  altered  by  the  12  Geo.  I.  c.  29%  "  no  sheriff 
"  shall  hold  any  person  to  special  bail,  in  fVales  or  the  counties 
*'  palatine^  upon  any  process  issuing  out  of  the  courts  at  IVest- 
"  minster,  unless  an  affidavit  be  first  made  and  filed  of  the  cause  of 
"  action,  and  that  the  same  is  twenty  pounds  and  upwards ;  and  bail 
"  shall  not  be  taken  for  more  than  the  single  sum  expressed  in  the 
«  affidavit." 

With  respect  to  the  cause  of  action,  it  is  a  rule,  that  where  there  is 
a  certain  debt  to  the  amount  oi  Jifteen  pounds,  or  damages  to  that 
amount  which  may  be  reduced  to  a  certainty,  as  in  assumpsit  or 
covenant  for  the  payment  of  money**,  the  defendant  may  be  arrested, 
as  a  matter  of  course,  on  an   affidavit  shortly  stating  the  cause  of 

a  1  Kenyon,  371.  and   was    afterwards  obliged   to  give  anew 

•>  11,  12  W.  Ill   c.  9.  §  2.  gccurity  by  bond  and    warrant  of  attorney, 

c  2Str.  1102.  &c.  for  the  old  debt,  cannot  hold  the   de- 

d  Barnes,  79,  80.  108.     But  one  who  be-  fendant  to  bail  thereon  by  affidavit,  as  for 

came  surety  for  the  defendant,  before  Ins  so  much  money  paid  for  his  use.    3  East, 

discharge  under  an   insolvent  debtor'*  act,  169. 
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actioi).  And  he  iniiiflit  formerly  have  hecn  arrested  in  like  manner, 
in  an  action  of  trover^  or  detinue  ,  for  these  were  considered  as 
hcini^  inor(!  jjroperly  aclions  of  property,  than  of  tort.  But  where 
the  (lefenihmt,  heinji^  a  custom-house  ofhcer,  was  arrested  in  an  action 
of  trover,  hroui^ht  against  him  for  sei/inp;'  j^oods,  and  it  appeared  by 
afiidavit  that  there  was  a  reasonable  foundation  for  the  seizure,  that 
the  fijoods  were  dcj)Osited  in  the  kim^'s  warehouse,  and  thai  the  de- 
fendant had  used  due  diii<>;ence  in  proceedinj^  towards  a  condemnation 
in  the  Exchequer,  the  court  ordered  common  bail  to  be  accept- 
ed''. And  by  a  late  rule*^,  in  all  the  courts,  "  no  person  can  be 
held  to  special  hail,  in  an  action  of  trover  or  detinue,  without  an 
order  made  for  that  purpose  by  the  Lord  Chief  Justice,  or  one  of  the 
jtidi^es." 

On  the  other  hand,  where  the  damaijes  are  altogether  uncertain'^ 
as  in  assumpsit  or  covenant  to  indemnily,  &c.  or  in  actions  for  a 
iurt  or  trespass",  there  can  be  no  arrest,  without  a  special  order  of 
the  court  or  a  judge,  on  a  full  aflTidavit  of  the  circumstances'^;  for  it 
would  be  unreasonable  that  the  defenilant  should  be  arrested,  for 
what  damages  the  plaintilV  fancies  he  has  sustained,  and  is  pleased  to 
swear  to.  And  it  is  not  usual  to  grant  a  special  order,  except  where 
there  has  been  an  outrageous  battery  or  mayhem^,  or  the  defendant 
is  about  to  quit  the  kingdom.  An  aflidavit  staling  that  "  the  de- 
fendant was  indebted  to  the  plaintiiF  in  3000/.  and  upwards,  being  the 
value  of  certain  bars  of  silver,  delivered  by  the  plaintifl"  or  on  his  ac- 
count to  the  defendant,  to  be  by  him  carried  and  delivered,  and  by 
the  defendant  undertaken  to  be  carried  and  delivered,  to  E.  B.  at 
Guttenburgh  in  Sweden,  for  the  use  and  on  account  of  the  plaintilT', 
but  which  bars  of  silver,  or  any  part  thereof,  the  defendant  had  not 
carried  or  delivered  to  the  said  E.  B.  at  G,  aforesaid,  or  to  any  other 
person,  or  at  any  other  place,  for  the  use  of  the  plaintiff,"  was 
deemed  sulHcient  to  hold  the  defendant  to  special  bail,  on  a  judge's 
order ;  although  it  was  objected,  that  it  did  not  slate  any  debt 
owing  from  the  defendant  to  the  j)laintiff,  and  that  there  was  no 
averment  that  the  plaintift'  had  any  property  in  the  silver,  or  was 
<lamniiicd  by  the  non -delivery  of  it''. 

a  6  Mod.    14.  Barnes,  80.  2    Str.   119'2.  Chap.  X.  §  ^5. 

1  Wils.  23.  S.  C.   1  Wi/s.  335.  Say.   Rep.  d  Barnes,  79,  80.   108,9. 

53.  S.  C.  and  see  Cowp.  529.  Append.  Chap.  ^  Id.  61.  Pr.  R«fg.  63.  S.  C.  Barnes,  16. 

X.  §  T2,  &c.  Pr.  Reg.  66.  Cas.  Pr.  C.  P.  149.  S.  C. 

•»  2  Blar.  Rep.  1018.    1  Wil?.    335.    Say.  ^  Append.  Chap.  X.  §  76. 

Rep.  53.  S.  C.  semb.  contra.  %  R.  M.    1654.  §  9.  K.  B,  R.  M.    1654. 

«  R.  H.  48  Geo.  III.    K.  B.    C.  P.   and  §  12.  C.  P. 

Excheq.   9  East,  325.    1  Taunt.  203.  Man.  ''  2  East,  453.  but  see  2  Bos.  &  Pul.  2S2. 

Ex.  Append.  225.  8   Price,  507.  Append.  1  Chit.  Rep.  168.  (a.) 
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There  arc  also  some  cases,  where  the  defendant  cannot  be  arrested, 
thouj^li  the  action  be  brought  for  a  sum  certain ;  and  others,  where 
lit'  cannot  be  arrested  for  the  whole  of  the  legal  debt,  but  only  for  so 
much  as  is  equitably  due.  Thus,  in  an  action  of  debt  on  a  penal 
statute^  the  defendant  cannot  be  arrested,  though  it  be  for  a  sum 
certain  ;  as  it  is  a  maxim,  that  every  man  shall  be  presumed  innocent 
of  an  offence,  till  he  be  found  guilty  :  But  where  an  action  is  brought 
on  a  remedial  statute,  as  for  money  won  at  play**,  or  on  a  statute 
which  expressly  authorises  an  arrest,  as  for  exporting  wool'',  double 
value  for  holding  over*,  having  unsealed  wrought  silks'*,  or  insuring 
lottery  tickets^,  &c.  the  defendant  may  be  arrested.  So,  in  an  action 
of  debt  upon  a  recognizance  of  bail,  the  defendant  cannot  be 
arrested*^ :  for  besides  that  the  sufficiency  of  the  bail  must  have  been 
proved,  or  admitted,  previous  to  their  being  allowed,  there  are  many 
things  to  be  enquired  into,  which  may  shew  them  not  liable^ ;  and  it 
is  commonly  said,' that  if  the  defendant  were  arrested  in  such  an  action, 
there  would  be  bail  in  injinitum.  And  for  similar  reasons,  an  arrest 
is  not  permitted  in  an  action  of  debt  upon  a  /&ai^''  or  replevin'  bond  ; 
whether  the  action  be  brought  in  the  name  of  the  sheriff'',  or  of  his 
assignee.  But  after  judgment  has  been  obtained  against  the  bail  in 
such  action,  the  defendant  may  be  arrested  in  an  action  on  the  judg- 
ment'. A  defendant  cannot  be  arrested,  on  an  affidavit  stating  him  to 
be  indebted  to  the  plaintiff*  for  goods  bargained  and  sold,  without 
saying  that  they  were  delivered"^ :  for  there  is  no  reason  why  the 
plaintiff"  should  have  the  security  of  the  defendant's  body  under  arrest, 
and  also  retain  the  security  of  the  goods  in  his  own  hands".  And  the 
court  of  Common  Pleas  will  not  permit  a  defendant  to  be  arrested,  in 
an  action  founded  on  the  prothonotary's  allocatur,  for  costs"  ;  nor  on 
a  policy  of  assurance,  for  a  total  or  partial  loss,  without  an  adjust- 
ment, or  express  promise  to  pay  the  amountP.  But  a  defendant  may 
be  arrested  on  a  guarantee,  or  undertaking  to  be  answerable  to  a 

•  Yelv.  33.  Gilb.  C.  P.  37.  Barnes,  80.  •>  r.  M.  8  Ann.  fcj.  K.  B. 
t>  9  Ann.  c.  14.  2  Str.   1079.  7  Durnf.  &           '  1  Salk.  99. 

East,  239.  but  see  2  Wils.  67.     The  statute  ''  6  Durnf.  &  East,  336.  8  Durnf.  &  Bast, 

is  remedial,  where  the  action   is  brought  by  430. 

the  party  injured  :  hvtt  penal,  where  brought  *  Bull  v.  Moore  &)  another,  bail  of  Reade, 

by  a  common  informer.     Per  Wares,  J.  2  M.  28  Geo.  III.   K.  B.    8  Durnf.  &   East, 

Biac.  Rep.  1227.  85. 

«  10,  11  W.  III.  c.    10.  §  20.  Com.   Rep.  m  12  East,  393. 

75.  n  Per  Bayley,  J.  12  East,  399. 

*  4  Geo.  II.  c.  28.  5  Durnf.  &  East,  364.  °  4  Taunt.  705. 

•26  Geo.  11.  c.  21.  3  Bur.  1569.  P  5  Taunt.  201.  1  Marsh.  \9.S.C.  Id.<2\. 

f  27  Geo.  III.  c.  1.  (a),  and  see  1  Maule  &  Sel.  494. 

R  Ptr  Bitlter,  J.  M.  28  Geo.  III.  K.  B. 
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certain  amount,  for  goods  ^old  to  a  third  person,  in  the  event  of  liis 
failing  to  pay  for  (bem\ 

A  i)arty  cannot  be  arrested  and  hehl  to  hail  for  a  pendltif,  \nii  only 
for  the  sum  secured  hy  it**.  And  hence  it  is,  tliat  in  an  action  of 
debt  upon  bond,  conditioned  for  the  payment  of  money,  tiiough  the 
penalty  is,  strictly  speaking,  the  legal  debt,  yet  as  it  is  now  con- 
sidered, upon  the  statute  for  the  amendment  of  the  law",  to  be  merely 
a  security  for  principal,  interest  and  costs,  the  defendant  cannot  be 
arrested  for  more  tlian  the  sum  really  due  by  the  condition.  And,  in 
like  manner,  where  the  bond  is  conditioned  for  the  petfoimunce  of 
covenants'^,  or  to  save  harmless'.,  f^'c.  the  defendant  ought  not  to  be 
arrested  for  the  penalty,  but  only  for  the  amount  of  the  damages 
really  sustained  by  the  breach  of  the  condition.  But,  upon  a  bond  in  a 
penalty,  conditioned  for  paying  a  less  sum  by  instalments  and  interest, 
though  a  part  only  of  the  instalments  are  due,  the  obligee  may  arrest 
for  the  aggregate  amount  of  all  the  instahnents,  and  the  interest 
accrued  due  before  the  action  brought'.  An  arrest  may  also  be 
made  for  the  penalty  of  a  bond  conditioned  for  the  perlorrnance  of  a 
promise  of  marriages,  &c.  where  the  penalty  is  the  real  debt,  or  rather 
in  nature  of  stated  damages.  And  where  an  agreement  was  made  in 
writing,  to  deliver  a  certain  quantity  of  goods,  within  a  certain  time, 
at  the  price  of  300/.  or  in  default  thereof,  that  the  defendant  would 
forfeit  and  pay  to  the  plaintiff  100/.  ;  in  an  action  brought  for  the 
penally,  the  judges  of  the  Common  Pleas  were  of  opinion,  that  the 
defendant  might  be  held  to  bail''. 

Where  there  have  been  mutual  dealings  between  the  parties,  the 
balance  is  considered  as  the  debt  at  law,  as  well  as  in  equity :  And 
therefore,  upon  an  unliquidated  account,  if  the  plaintiff  were  to  swear 
to  the  sum  due  to  him  on  the  debtor  side  only,  it  would  be  looked  upon 
as  a  mere  evasion  ;  and  if  not  sufTicient  to  support  an  indictment  for 
perjury,  would  it  seems  entitle  the  defendant  to  a  special  action  on 
the  case,  for  a  malicious  arrest' :  And,  at  any  rale,  if  the  balance  did 
not  constitute  an  arrestable  debt,  the  defendant  would  be  entitled  to 
his  costs,  under  the  statute  43  Geo.  III.  c.  46.  §  3,  as  having  been 
arrested  and  held  to  bail,  without  any  probable  cause''. 

=^9  Price,  155.  s  1  Wils.  59.  3  Bur.  1351.  1373.    Doug. 

*>  6  Duinf.  &  East,  217.  2  East,  409.  And  449. 

for  the  dilltrence  between  pennlties  and   li-  h  Barnes,  86.  but  see  id  108. 

quid'ited  damages,  see   2  Bos.  &,  Pul.    346.  '  Dr.  7'uWi«5/o«V  case,  4  Bur.   1996.  And 

Holt  Ni.  Pri.  45.  n.  2  Price,  200.  for  the  facts  of  this  case,  see  I  Kenyon,  424. 

c4, 5Ann.  c.  16.  §  13.  See  also  5  Barn.  Sc  Aid.  513.  1  Dowl,   & 

">  1  Sid.  63. 1  Salk.  100,  Dames,  109.  Say  Ryl.   67.    S.    C.    but  see  2    Campb.   594. 

Rep.  109.  Doug,  449.  5  Taunt.  247.  semb.  contra. 

0  Barnes,  109.  ^b  Barn.  Sc  Aid.  513.  1  Dowl,  &  Ryl.  67. 

'  7  Taunt.  25 1.  S.  C. 
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Tlic  (Iclomlant  liavinir  boon  once  arrested,  cannot  in  £;eneral  be  ar- 
ivstcd  again,  for  the  same  cause  of  action\  Nemo  debet  his  ve.rari, 
pro  eddom  causa.  Thus,  where  the  defendant  was  arrested  on  a 
writ  tidvcn  out  pc-ndiii!^  a  |)rior  action,  wherein  ho  had  been  pre- 
viously arrested  (or  the  same  cause,  tlie  court  discharged  him  on 
common  bail''.  So  the  defondunt  was  discharged,  where  he  had  been 
arrested  a  second  time,  pending  a  writ  of  error,  and  before  judgment 
was  jiivcn  tliereon,  or  the  action  discontinued^.  And  where  the 
plaintilT,  not  liking  the  bail  in  the  former  action,  obtained  a  side-bar 
rule  for  leave  to  discontinue  upon  payment  of  costs,  and  afterwards 
i)roceeded  to  charge  the  defendant  in  custody  with  a  declaration  in  a 
new  action,  the  court  conceiving  this  to  be  a  trick,  discharged  the 
side-bar  rule  ;  so  that  the  bail  to  the  former  action  still  continued 
liable''.  But  where  it  appeared  that  the  bail  in  the  prior  action  were 
forsworn,  the  court  refused  to  assist  the  defendant,  though  he  was 
arrested  before  the  former  action  was  discontinued  ;  saying,  the  plain- 
tilF  was  right  in  laying  hold  of  him  as  he  did  ;  for  had  he  discontinued, 
the  defendant  would  probably  have  run  away^  And  it  has  been  de- 
termined, that  the  plaintiff,  after  suing  out  common  process,  may  sue 
out  a  bailable  writ  for  the  same  cause,  and  arrest  the  defendant,  be- 
fore he  discontinues  the  first  action  ;  for  this  is  not  a  case  within  the 
rule  of  not  permitting  the  defendant  to  be  twice  arrested  for  the 
same  caused.  By  rule  of  Mich.  15  Car.  II'.  it  is  ordered,  that 
"  if  a  defendant  be  lawfully  delivered  from  arrest  upon  any  process, 
he  shall  not  be  arrested  again  at  the  same  time,  by  virtue  of  another 
process,  at  the  suit  of  the  same  plaintiff."  But,  notwithstanding  this 
rule,  the  court  of  King's  Bench  held,  that  the  plaintiff  might  lodge  a 
detainer  against  the  defendant,  in  custody  upon  mesne  process,  after 
his  bail  had  justified,  the  defendant  not  having  completed  his  dis- 
charge, but  being  still  within  the  prison  ;  and  that  he  was  not  en- 
titled to  be  discharged,  upon  an  affidavit  that  the  sura  for  which  the 
detainer  was  lodged,  was  due  at  the  time  of  the  first  arrest''. 

The  rule  for  preventing  vexatious  arrests,  was  formerly  so  rigidly 
adhered  to,  that  where  the  plaintiff  was  nonprossed  for  want  of  a  de- 
claration, he  could  not  afterwards  have  arrested  the  defendant,  in 
a  second  action  for  the  same  cause'.  And  this  is  still  the  practice  in 
the  Common  Pleas''.  But,  in  the  King's  Bench,  it  has  been  determined 

^  R.  M.  15  Car.  II.  §  2.  K.  B.  K.  B.  1  Chit.  Rep.  275.  in  nolis. 

l>2  Str.  1209.  g§  2,  K.  B. 

«  7  Taunt.  192.  h  3  Maule  &  Sel.  144. 

*  4  Bur.  2502.  '  1    Ld.  Raym.  670.  Com.  Rep.  94.  S.  C. 

e  2  Str.  1216.  k  3  Moore,  607.    1   Brod.    &    Bing.  289. 
^  6  Durnf.  &  East,  616.  and  see  Wightw.       S.  C.  4  Moore,  294.  1   Brod.    fit  Bing.  514. 

72,  Davison  v.    Ckworth,   II.  38  Geo.    III.        S.C. 
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that  after  a  nonpros,  tlio  defendant  shall  find  hail  in  the  second 
action';  for  the  plaiiitifT,  it  is  said,  siilTers  enouijh  hy  paying  costs 
in  the  first  action,  and  thcrelorc  ought  not  to  he  in  a  worse  condition 
than  hefore.  For  a  siniihir  reason,  where  the  jjlaintilV,  havinjj  mis- 
conceived his  action,  moves  to  discontinue  upon  payment  of  costs,  he 
may,  after  the  costs  are  taxed  and  paid'',  take  out  a  new  writ  for  the 
same  cause,  and  have  the  defendant  arrested  de  noco".  And  if  the 
plaintilFhe  nonsuited,  in  an  action  of  debt  on  bond,  for  not  sufficiently 
proving  the  execution  of  it,  on  non  est  factum^ ;  or  on  the  ground  of 
a  variance  in  a  former  action,  in  which  the  defendant  was  arrested'  ;  he 
may  he  arrested  again,  in  a  second  action  for  the  same  cause.  But 
this  is  not  allowed  after  a  nonsuit  on  the  merits^  So,  where  an  actioa 
was  brought  against  one  of  two  partners  for  a  joint  debt,  and  the  de- 
fendant having  been  arrested  therein,  pleaded  the  partnership  in 
abatement,  it  was  holden,  that  the  plaintiff  might,  after  entering  a 
cassetur  billa,  bring  a  new  action  against  both  partners,  and  arrest 
the  defendant  again  for  the  same  debt '.  And  where  the  plaintiff  be- 
comes bankrupt,  before  interlocutory  judgment,  the  defendant  may  be 
arrested  and  held  to  bail  by  the  assignees,  in  a  second  action  for  the 
same  cause''.  But  where  the  defendant  has  been  arrested  in  an  action 
brought  in  the  name  of  a  bankrupt,  by  the  authority  of  his  assignees, 
he  cannot  be  afterwards  arrested,  at  the  suit  of  the  assignees,  for  the 
same  cause  of  action,  unless  the  first  action  has  been  discontinued, 
and  the  costs  taxed  and  paid'.  And  where  the  plaintiff  held  the  de- 
fendant to  bail,  before  the  cause  of  action  accrued,  and  afterwards  dis- 
continued and  paid  costs,  and  then  arrested  him  de  novo  for  the  same 
cause,  after  it  accrued  ;  the  court  of  King's  Bench  discharged  the 
defendant  on  common  bail''. 

Wherever  the  second  action  appears  to  be  vexatious',  or  the 
defendant  is  arrested  or  detained  in  custody  therein,  after  being 
superseded  or  supersedeable  in  a  former  action,  by  the  laches  of  the 
plaintiff"',  the  court  will  discharge  the  defendant  on  common  bail ;  even 
though  he  be  arrested  on  a  note  given  subsequent  to  the  supersedeas'^, 
or  in  a  different  form  of  action,  so  as  it  be  substantially  for  the  same 

■  1  Sir.  439.  h  Barnes,  assignee  of  Saunders,  v.    Malon, 

l>2Str.  lQ09.3Maule  &  Sel.  153.5  Barn.  M.  25  Geo.  III.  K.  B.  15  East,  631. 

&  Aid.  905.  1  Dowl.  &  Ryl.  556.  S.  C.  '1  Chit,  Rep.  276. 

<  2  Wils.  381.  Barnes,  399.  1 5  Maule  &  Sel.  93. 

•^  Barnes,  73.  '  2  Blac.  Rep.  809. 

•  1  Chit.  Rep.  273.  ™  2  Str.  7S2.  943.  1039.  2  Wils.  93.  Cowp. 
'  Per  Cur.  E.  19  Geo.  III.  K.  B.  72.  Coohson  v.  Foster,  T.  23  Geo.  III.  K.  B. 

*  Salisbury  \.   IVkitehall,  \l.    43  Geo.    HI.  but  see  Barnes,  62. 

K.  B.  1  Marsh.  395,  6.  "  2  Str.  1218.  8  East,  334. 
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cause*.  But  where  there  arc  no  laches  in  the  plaintiff,  and  a  fortiori 
where  the  defendant  is  in  fault,  the  court  will  not  assist  the  latter : 
Thus,  where  A.  havin«^  been  arrested  at  the  suit  of  B.  gave  him 
a  draft  for  part  of  the  demand,  and  agreed  to  settle  the  remainder 
in  a  few  days  ;  after  which,  the  draft  being  dishonoured,  B.  sued 
out  a  new  writ  against  A.,  and  arrested  him  again  on  the  same 
affidavit ;  this  was  holden  to  be  regular''.  And  if  the  defendant  be 
discharged  out  of  custody,  on  account  of  some  act  for  which  the 
plaintiff  is  not  answerable,  such  as  an  alteration  in  the  warrant 
to  arrest  by  the  sheriff's  officer,  without  the  plaintiff's  .'knowledge, 
in  such  case  the  defendant  may,  after  the  first  action  is  discontinued, 
be  again  held  to  bail  for  the  same  cause^  So,  where  the  first  action 
is  compromised,  and  a  second  brought  for  the  same  cause,  the  court 
will  not  set  aside  the  bail  bond  taken  on  an  arrest,  unless  the  pro- 
ceedings ai)pear  to  be  vexatious*^.  The  defendant  having  given  a 
bond,  conditioned  for  the  payment  of  a  sum  of  money,  if  the  sentence 
of  a  Vice-Atlmiralty  court  should  be  affirmed  on  appeal,  and  the  appeal 
having  been  dismissed  for  want  of  prosecution,  the  defendant  was 
arrested  and  holden  to  bail ;  after  which,  the  appeal  being  restored 
upon  petition,  the  action  was  suspended,  and  the  bail  discharged  ;  but 
being  again  dismissed,  a  new  action  on  the  bond  was  commenced ; 
and  the  court  of  Common  Pleas  held,  that  the  defendant  might  be 
again  arrested  and  holden  to  baiP.  So,  where  the  defendant  has  been 
arrested  abroad,  he  may  be  again  arrested  here,  for  the  same  cause  of 
action  ;  at  least,  where  it  does  not  ajjpear  that  the  plaintiff  may  have  . 
the  same  redress  and  benefit  by  the  proceedings  abroad,  as  in  this 
countryf.  It  is  no  ground  for  discharging  the  defendant  out  of 
custody,  that  a  previous  application  had  been  made  to  the  court  of 
Chancery,  for  a  writ  of  ne  exeat  regno,  for  tlie  same  sum^.  And 
where  A,  proceeded  by  foreign  attachment  against  B.,  who  surren- 
dered, and  pleaded  to  the  jurisdiction  of  the  court,  upon  which  A. 
discontinued  the  foreign  attachment,  and  arrested  B.  by  process  out 
of  the  King's  Bench,  the  court  of  Common  Pleas  held,  that  the 
foreign  attachment  was  not  such  a  proceeding  as  to  entitle  B.  to  be 
discharged  out  of  custody  in  the  present  suit,  on  entering  a  common 
appearance''.  Where  a  defendant  was  twice  arrested,  and  put  in  bail 
to  two  writs  in  different  counties,  for  the  same  cause  of  action,  the 

«  3  East,  309.  e  J  New  Rep.  C  P.  13. 

b  6  Durnf.  &  East,  52.  and  see  Penjold  v.  '  1  Durnf.  &  East,  470.  2  East,  453. 

Maxwell,  M.  57  Geo.  III.  K.  B.  )  Chit.  Rep.  s  8  Taunt.  24. 

375.  ''  5  Taunt.  851,  1  Marsh.  395.  S.  C.  and 

cfi  Durnf.  &  East,  213.  see  the  case  of  Promiey  v.  Pack,   5  Taunt, 

•1  1  Chit.  Rep.  161.  852.innotis. 
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court  of  Kinif's  Bench  refused  to  make  a  rule  absolute  for  settinsr 
aside  one  of  the  two  writs  ;  the  proper  course  being,  tliat  an  cxunere- 
ttir  shouM  be  eiilered  on  one  of  the  I)ail-j)ieces\ 

Ujion  the  same  j)rinci]}le,  of  not  perniittinG;  the  defendant  to  be 
twice  arrested  for  the  same  cause,  it  is  holden'',  that  in  an  action  of 
debt  upon  judgment,  wliether  after  verdict  or  by  default,  the  defen- 
dant cannot  be  arrested,  if  he  was  previously  arrested  in  (he  original 
action  ;  even  though  the  bail  in  that  action  have  since  become  iii- 
solcenV,  or  the  plaintiff  has  released  them,  by  declaring  in  a  different 
county'',  or  the  defendant  has  surrendered  in  their  discharge,  and 
obtained  a  supersedeas' .  And  if  a  defendant,  being  arrested  upon 
process  of  the  King's  Bench,  give  a  warrant  of  attorney  to  confess 
judgment,  and  be  afterwards  holden  to  bail  in  the  Common  Pleas,  in 
an  action  upon  that  judgment,  the  latter  court  will  discharge  him 
upon  a  common  appearance'.  But  if  tiie  defendant  were  not  arrested 
in  the  original  action,  he  may  be  arrested  in  an  action  of  debt  on  the 
judgment'.  And,  in  the  Common  Pleas,  the  defendant  may  be  ar- 
rested in  such  action,  notwithstanding  a  writ  of  error  has  been  brought, 
and  bail  j)ut  in  thereon''.  Where  a  cause,  in  which  the  defendant  has 
been  arrested,  is  referred  to  arbitration,  and  the  arbitrator  awards  to 
the  plaintiff  a  sum  excceding^/ifp^'n  pounds,  the  defendant  may  be 
arrested  again,  in  an  action  upon  the  award'. 

It  was  formerly  holden,  that  where  the  judgment  was  noerely  for 
cust»  upon  a  nonsuit'',  or  the  debt  was  originally  under  ten  pounds, 
but  raised  to  a  larger  sum  by  the  addition  of  costs'  ;  or  the  action 
was  for  general  damages,  which  were  reduced  by  tlie  judgment  to  a 
sum  certain  above  ten  pounds'",  the  defendant  could  not  be  arrested 
in  the  King's  Bench,  either  upon  the  judgment  itself,  or  upon  a  sub- 
sequent promise,  in  consideration  of  forbearance",  to  pay  the  debt  and 
costs.     But  it  was  afterwards  determined  in  both  courts",  that  a  de- 

•  1  Chit.  Rep.   392.  And  see  furtluT,   as       Uep.  C.  P.  133. 

to  the  cases  in  which  the  defendant  may  ot  h  Barnes,   71.    Pr.  Reg.  57.  Com.    Rep, 

may    not   be  twice  arrested    for   the   same  55fi.  S.  C.  2  Blac.  Rep.  768. 

cause,  id.  273.  fnj.  276.  (aj.  i  2  Durnf.  &  East,  756. 

*>  2  Sir.  1218.  Say.  Rep.  43.  Pr.  Reg.  54.  ''5  Bur.  2660.  2  Blac.  Rep.   1274.  C.   P. 

Can.  Pr.  C.  P.  32.  S.  C.  Barnes,   116.  contra. 

e  .Say.  Rep.  1 60.  '  2  Str.  975.  1077,  3  Bur.    1339.  4   Bur. 

"1  2  Wils.  93.  Barnes,    116.   S.  C.  but  see  2117.  BiUclier  v.  Iful/anJ,  II.   25  Gro.    III. 

2  H.  Blac.  273.  K.  B. 

«  2  Str.  1039.  Cowp.  72.  R.  H.  8  Geo.  11.  '"2  Str.  1243.    1  Wils.  120. 

C.  P.  Cas.  Pr.  C.  P.  34.  Pr.  Reg.  56.  Barnes,  n  Cowp.  1 29. 

390.  1  Bos.  &  Pui.  361.  o4  Durnf.  Se,  F-ast,  570.    K.   B.  Bainrs, 

*  2  Bos.  &  Pul.  416.  but  see  Barnes,  94.  432,  3.  Pr.  Reg.  60.  Cas.  Pr.  C.  P.  89.  S.  C. 
J  8  Durnf.   &    East,  85.  Pr.  Reg.  55.   6.  C.  P.   but  see    Barnes,    433.    Pr.  R'^g.  61. 

Cas.  Pr.  C.  P.  32.  S.  C.  Barnes,  116.  I  New       S.  C.  semb.  contra. 
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fondant  mii^ht  be  arrested  and  held  to  special  bail,  in   an  action  on  a 
judgment  for  ten  pounds,  for  damages  and  costs  ;  though  the  original 
debt  alone  were  under  that   amount.     This   determination  seems  to 
have  occasioned  the  passing  of  the  statute  43  Geo.  III.  c.  46.   §  1. 
by  which  it  is  enacted,  that  "  no  person  shall  be  arrested  or  held  to 
"  special  bail,  upon  any  process  issuing  out  of  any  court  in  England 
"  or  Ireland,  for  a  cause  of  action  not  originally  amounting  to  the 
"  sum  for  which  such  person  is  by  the  laws  now  in  being  liable  to  be 
"  arrested  and  held  to  bail,  over  and  above  and  exclusive  of  any  costs 
"  charges  and  expenses  that  may  have  been  incurred,  recovered  or 
"  become  chargeable,  in  or  about  the  suing  for  or  recovering  the  same, 
"  or  any  part  thereof."     And,  by  the  statute  51  Geo.  III.  c.  124.  ^  1. 
(continued  by  the  57  Geo.  III.  c.  101.)  "  no  person  shall  be  held  to 
"  special  bail,  upon  any  process  issuing  out  of  any  court,  where  the 
"  cause  of  action  shall  not  have  originally  amounted   to  the   sum   of 
"  Jifteen  pounds  or  upwards,  over  and  above  and  exclusive  of  any 
**  such  costs,  &c.  except  where  the  cause  of  such  action  shall  arise  or 
*'  be  maintainable  upon  or  by  virtue   of  any  bill  or  bills  of  exchange, 
**  promissory  note  or  notes,  in  which  cases  the  parties  liable  thereupon 
"  may  be  held  to  special  bail,  in  such  manner  as  if  this  act  had  not 
"  been  made." 


The  affidavit  required  by  the  statutes,  of  the  cause  of  action,  may 
be  made  by  the  plaintiff,  his  wife,  or  a  third  person^ :  and  it  may  be 
made  by  one  or  several  persons.  The  affirmation  of  a  Quaker  is 
sufficient  to  hold  the  defendant  to  special  bail''.  And,  in  the  Common 
Pleas,  an  affidavit  made  by  a  third  person,  need  not  state  any  con- 
nection between  the  deponent  and  the  plaintiff*.  But  the  affidavit, 
or  affirmation,  must  be  made  by  some  person  who  is  legally  com- 
petent to  be  a  witness ;  and  therefore  it  is  bad,  if  made  by  a  person 
convicted  of  felony,  or  other  infamous  crime*^.  An  affidavit  however, 
that  the  plaintiff  is  a  transported  felon,  cannot  be  read  in  answer  to 
an  affidavit  to  hold  to  bail,  made  by  a  third  person*.  The  true  place 
of  abode  and  addition  of  every  person  making  the  affidavit  must  be 
inserted  therein^.     In  the  King's  Bench  however,  the  deponent  may 

a  1  Wils.  399.   1  Bos  &  Pul.    1.    l  Chit.  225.  and  see    Peake's   Hvid.    1  Ed,  p.    126. 

Rep.  58.  161.  but  see  Barnes,  116.  co«/ra. 

''  Cowp.  332.  and  see  Willes,  292.  n.  Ap-  e  l  Chit.  Rep.  165. 

pend.  Chap.X.  §  5.  f  r.  m.   15  Cur.  II.  K,   B.  1   East,    18. 

"  1  Bos.  &  Pul.  1.  4  Taunt.  231.  1  Chit.  330.  4  Taunt.  154.  but  see  6  Taunt.  73.  by 

Rep.  58,  161.  which  it  appears  that  there  is  no  such  rule  in 

^5  Mod.   74.  2   Salk.  461.  Barnes,  79.  the  Commou  Pleas. 
Pr.Reg.    49.  S.  C.  2  Str.    1148.    2   Wils. 
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ho  described  as  "  of  tlie  city  of  Lundoii,  merchant^ :"  And,  in  tin* 
Common  Pleas,  the  addition  of  "  munvfdclarer*^  to  the  deponent's 
nante,  has  been  deemed  suflicient''.  But  the  court  of  King;'s  Bench 
will  not  try  the  real  place  of  the  plaintiff's  abode  upon  alTldavits'^ : 
And  there  is  no  occasion  to  insert  in  the  aflidavit,  the  addition  and 
description  of  the  defendant'^  In  an  aflidavit  to  hold  to  bail,  the 
plaintilF's  clerk  may  state  his  place  of  abode  to  bo  the  oflice  where 
he  is  employed  the  j^reater  part  of  the  day,  though  at  night  he  sleep 
at  another  j)lace':  and  it  is  sufficient  to  describe  him  as  clerk  to  his 
employer,  whose  address  is  stated^  So  a  foreigner,  whose  general 
residence  is  abroad,  and  who  only  landed  here  for  a  temporary 
purpose,  may  properly  describe  his  place  of  abode  to  be  in  his  own 
country,  and  not  at  the  place  where  the  aflidavit  was  svvorn« :  And 
where  a  deponent  had  been  a  few  days  before  discharged  out  of  prison, 
but  by  permission  had  still  continued  to  lodge  there  at  night,  having 
no  other  place  of  residence,  his  describing  himself  bond  Jide,  in  an 
affidavit  to  hold  to  bail,  as  late  of  such  a  prison,  has  been  deemed 
sufficient'' :  But  a  deponent  who  has  left  one  place  of  residence,  and 
resides  in  another,  cannot  regularly  describe  himself  as  late  of  the 
former'. 

The  affidavit  may  be  sworn  before  a  judge,  or  commissioner  of 
the  court  authorized  to  take  aflulavits,  by  virtue  of  the  statute  29 
Car.  II.  c.  5^  or  else  before  the  oflicer  who  issues  the  process,  or 
his  deputy' :  And  it  may  be  sworn  before  a  commissioner,  although 
he  be  concerned  as  attorney  for  the  ))laintifl^".  But  a  special  capias, 
issued  uj)on  an  aflidavit  sworn  at  the  bill  of  Middlesex  office,  is  irre- 
gular :  and  though  it  was  contended,  that  the  practice  was  for  the 
filacer,  u})on  transmitting  to  him  either  the  original  affidavit  or  an 
oflice  copy  of  it,  to  isssue  the  writ,  yet  the  court  said  that  such  could 
not  be  the  |)ractice  ;  for  that  an  affidavit  made  for  one  specific  object, 
could  not  be  transferred  to  another,  and  perjury  could  not  be  as- 
signed on  the  office  copy".     So,  in  the  Common  Pleas,  where,  on 

«  3  MaiHn  &  Scl.  lfi.5.  6  Geo.  III.  c.  50.  §  2.   And  see  the  statute 

*>  3  Bos.  &  Pul.  530.  bb  Geo.   III.   c.   157,  for  empowering  tlie 

<=  Per  Cur.  H.  45  Geo.  III.  K.  I>.   2  Smith  courts  of  law  and  equity  in  Ireland,  to  grniit 

R.  207.  S.  C.  commissions  to  take  afildavits,  in  all  parts 

"•  Per  Cur.  T.  41  Geo.  III.  K.  B.  of  Great  Brilain.     The  commission  for  tak- 

«1   Maule  &  Scl.    103.  and  sec  2  Chit.  ing  affidavits  in  E/j^/anrf,  should  be  stamped 

Rep.  15.  with  a  ten  sliilling  stamp.     Stat.  55  Geo. 

<  1  Chit.  Rep.  4G4,  in  noiis.  HI.  c.  134.  Sclied.  Part.  II.  §  3. 

«  3  East.  154.  '  Stat.  12  Geo.  I.  c.  29.  §  2. 

"  1 1  East,  528.  m  R.  K.  15  Geo.  II.  reg.  2.  K.  B.  R.  E.  13 

*/rf.  tiirf.  Geo.  II.  C.  P. 

*  Extended  to  the  isle  of  M.m,  by  statute  "  1  Maiile  &  Sel.  230. 
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an  afliduvii  of  debt  sworn  before  and  filotl  with  the  filacer  for  Devon- 
shire,  a  capias  ad  respondendum,  itjsued  to  the  sheriff  of  that  county 
a"-ainst  the  defendant,  wlio  not  being  found  (here,  an  office  copy  of 
such  affidavit  was  filed  with  the  filacer  for  London,  on  which  another 
capias  issued,  directed  to  the  sherill's  of  London,  under  which  the 
defendant  was  arrested,  the  court  held,  that  this  was  irregular  ;  for, 
by  the  terms  of  the  statute,  an  allidavit  must  be  made  before  a  judge, 
or  commissioner  of  the  court  authorized  to  take  affidavits,  or  before 
the  officer  who  issues  the  process  or  his  deputy,  and  in  this  case 
therefore,  the  aflidavit  should  have  been  sworn  before  and  filed  with 
the  filacer  in  London''. 

There  being  no  action  depending  in  court,  at  the  time  when  the 
affidavit  is  made,  it  ought  not  regularly  to  be  entitled  in  a  cause  : 
and  in  one  case,  the  King's  Bench  discharged  the  defendant  out  of 
custody  on  common  bail,  on  account  of  its  being  so  entitled'';  but 
in  a  subsequent  case*^,  they  thought  that  as  the  practice  had  ob- 
tained so  long,  of  adding  a  title  to  affidavits  of  this  kind,  it  would 
be  too  much  to  determine,  that  such  practice  had  been  erroneous  ; 
particularly  as  this  was  a  mere  question  of  form,  and  did  not  interfere 
with  the  justice  of  the  case,  A  rule  of  court  however  has  been 
since  made  in  the  King's  Bench,  that  "  affidavits  of  any  cause  of 
action,  before  process  sued  out  to  hold  defendants  to  bail,  be  not  en- 
titled in  any  cause,  nor  read  if  filed'*."  •  And,  in  the  Common  Pleas, 
if  an  affidavit  to  hold  to  bail  be  entitled  in  a  cause,  it  is  bad  ;  and  the 
defendant  may  be  discharged,  on  entering  a  common  appearance*. 
It  is  no  objection  to  an  affidavit  to  hold  to  bail,  that  it  is  not  entitled 
in  any  court^^:  But  in  the  King's  Bench,  if  it  be  not  so  entitled,  but 
only  subscribed  with  the  words,  "  By  the  Court,'''  at  the  bottom  of 
the  jurat,  it  is  not  sufficient^ ;  though  where  the  name  of  one  of  the 
judges  of  that  court  is  affixed  to  the  affidavit,  it  will  entitle  the  party 
to  read  it,  as  sworn  in  court''  ;  And  an  affidavit  not  entitled  in  the 
court,  but  purporting  at  the  foot,  to  have  been  sworn  before  the 
depuUj  filacer,  is  sufficient'. 

An  affidavit  made  abroad,  out  of  the  king's  dominions,  is  put  on 
the  same  footing   as  an  affidavit  sworn  in  Scotland  or  Ireland; 

a  8  Taunt.  242.  2  Moore,  192.  S.  C.  Ante,  f  7  Ournf.  &  East,  451, 

153.  g3  Maule  &  Sel,  157, 

«>C  Dtirnf.  Si  East,   640,    and    see  Say,  ''3  Maule  &  Sel,    157,  8.  13  East,  189. 

Rep.  218.  And  for  the  form  of  the  jurat,  on  an  affida- 

«7  Durnf.  &  East,  321.  vit  to  hold  to  bail,  see  Append.  Chap.  X. 

^  R.  T.  37  Geo.  III.  K.  B.  7   Durnf.  &  §  T.  But  see  1  Bos.  Sc  Pui.  271.  by  which  it 

East,  454.  seems  to  be  otherwise  in  the  Common  Pleas, 

1  Bos.  &  Pul.  36.  227.  ^  1  Chit,  Pvcp.  165, 
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■whicli,  (liou'jh  not  suliicicnt  of  itself  to  aulliorizo  an  arrest,  will  be  a 
ijfood  aground  for  ai)i)lyini^   to  the  court  or  a  judfro,  for  an  order  to 
hold  the  defendant  to  special  bail".     And  it  seems  that  an  affidavit  of 
debt,  made  before  a  /iriiis/i  Vice  Consul   abroad,  in  the  absence  of 
the  Consul,  is  suflicient   for  that  purpose''.     Such  an  alfidavit  how- 
ever ou^ht  to  contain  all  the  re(|ui8ites  that  are  essential  to  affitlavits 
for  holdintj  to  bail  in  Enii^land  ;  and  therefore  it  was  deemed  neces- 
sary  to    state,    in    an    affidavit   made  in    Ireland,    for  the   purpose 
of  arrestinj^  the  defendant  in   this  country,  that  he   had   not  made 
a  tender  of  the  money  in  bank  notes".     It  has  been  said,  that  where 
an  affidavit   of  debt    is   made   in    Scotland  or    Ireland,    the   party 
vcrifyinj^  it  must  swear  "  that  it  was  made  by  the  phuntifiT;  that  the 
hand -writing  subscribed  thereto,  is  of  his  own  hand-writing;   that 
the   said  affidavit  was  made  and   taken    before   a  magistrate,    who,, 
deponent  believes,  had  competent  aiithority  to  administer  an  oath  ; 
and  that  the  hand-writing  of  the  person  subscribing  the  said  affidavit, 
is    the  hand-writing   of   such    magistrate''."     But   in    j)ractice   it  is 
<Ieemed  sutiicient,   whore  the  affidavit  of  debt  is  made  in  Scotland  or 
Inland,   to  swear  to  the   hand -writing  of  the  judge    before   whom 
it  was  made';    And  accordingly,  where  an  affidavit  of  debt  contained 
no  place  in  the  jurat,  but  piuported   to  be  sworn  before  the  Chief 
Justice  of  the  King's  Bench  in  Ireland,  and  to  be  signed   by  him, 
and  such  signature  was  verifi.Ml  by  affidavit  here,  the  court  held,  that 
it   was    a  sufficient   foundation    for   arresting   the   defendant,    under 
a  judge's  order,  on   mesne  proccss*^:  Though   if  an  affidavit  of  debt 
be  made  abroad,  out  of  the  king's  dominions,  it  is  usual  to  swear 
to  the  other  circumstances  before  stated*-'.     An  affidavit  to  hold  to 
hail,  on  an  Irish  judgment,  must  shew  the  value  of  the  sum  recovered 
in  Iriah  money*'- 

In  point  o{  form,  the  affidavit  should  be  direct  and  positive,  that 
the  plaintiff  has  a  subsisting  cause  of  action  :  and  therefore,  if 
it  be  merely  by  way  of  argument,  or  reference  to  books  or  ac- 
counts, &c.  or  as  the  party  making  it  believes,  it  will  not  in  general 

*  Ante,  165.  d  1  Sel.  Prac.  107.   1  Lee's  Prac.  Die.  IS. 

•>  1  Chit.  Rep.  4fi3.  And  foi-  other  cases,  e  1    Chit.    Rep.  721.    Append.  Chap.  X. 

rc.si)ecting  the  officer  hcfore  whom  affidavits  §  7. 
made  abroad  are  to  be  sworn,  see  id.  464.  in  1  l  Maule  Sc  Sel.  30'2. 

iioiii.  K  I'cr  Lord  Kenyan,  T.  36  Geo.  III.  K.  I>. 

«  jV«ii7/  V.    Pym,  7  Dmnf.  &.  East,  376.  Sedquecre:  and  see  1  Chit.  Rep.  463.  721,  2. 

innotit;  Stewart  \.  Smith,  ]  Bos.  &  Pul.  132.  7  Durnf.  &   Kast,   251.  Ilaydon  v.  Federia, 

in  nolis;  \  Chit.  Rep.  464.  in  noiis .-  but  see  E.  38  Geo.  III.  K.  B.  8  East,  364.   1  Chit. 

2  Chit.   Rep.  17.  And  for  the  form  of  an  Rep.  464.  in  nods. 
affidavit  in  England,  to  arrest  in  Irvlund,  ••  2  Chit.  Rep.  ]  6. 

sec  Append.  Chiip.  X.  f  6, 
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1)0  sufUcient^  But  an  aflidavit  that  the  defendant  is  indebted  to  the 
j)hiiiitiir  in  such  a  sum,  a*  he  comptites  it,  has  been  adjudged  good''. 
And  in  an  affidavit  to  hold  to  bail,  made  by  the  plaintiff's  agent,  (the 
])Iaiutiff  himself  being  abroad,)  the  debt  on  a  judgment  being  first 
positively  sworn  to,  a  subsequent  statement  that  the  judgment  is  still 
in  force,  unpaid  and  unsatisfied,  as  deponent  verily  believes,  will 
not  vitiate'^.  Where  the  plaintiff  sues  as  executor  or  administrator, 
or  as  assignee  of  a  bankrupt,  it  is  suflficient  for  him,  or  a  clerk  of 
the  testator'',  &c.  to  swear  that  the  defendant  is  indebted,  &c.  as 
appears  by  books,  Hfc.  and  as  he  verily  believes'^ :  but  even  in  that 
case,  a  mere  reference  to  books,  &c.  unsu])ported  by  the  party's 
belief,  is  not  sufficiently  positive'  ;  and,  in  the  Exchequer,  an  affi- 
davit by  an  executor,  of  a  debt  due  to  his  testator,  "  as  appears  by 
a  statement  made  from  the  testator's  books,  by  an  accountant  em- 
])loyed  to  investigate  the  same,  as  deponent  verily  believes,''^  is  in- 
sufficient to  hold  a  defendant  to  special  bail'^.  A  co-assignee  of  a 
<lebt,  arising  out  of  bills  of  exchange  in  his  own  possession,  may  sue 
in  the  name  of  the  original  creditor,  and  hold  the  defendant  to  bail 
on  his  own  affidavit,  swearing  positively  as  to  all  the  facts  required, 
which  are  within  his  own  knowledge,  and  to  the  best  of  his  know- 
ledge and  belief,  as  to  such  as  are  within  the  knowledge  of  his  j)riu- 
cipal  and  co-assignees'".  And  where  the  assignee  of  a  bond  swore, 
that  the  obligor  was  indebted  in  ninety  pounds,  for  principal  and 
interest  upon  the  bond,  as  he  believed,  the  affidavit  was  deemed 
sufficient  to  hold  the  defendant  to  special  bail' :  But  it  is  usual,  iu 
such  case,  for  the  obligee  and  assignee  to  join  In  an  affidavit,  stating 
the  execution  of  the  bond,  the  assignment  of  it,  and  how  much  is  due 
for  principal  and  interest'^'. 

It  is  also  requisite,  that  the  affidavit  should  be  certain  and  explicit, 
as  to  the  nature  of   the  cause  of  action :  Therefore,  an   affidavit  that 

a  2  Str.   1157.  1209.  1219.  1226.  1270.  1  K.  B. 

Wils.  121.  231.  279.  339.  Say.  Rep.  59.  S.  C.  «  4  Bur.  1992.  2283.  Biown  v.  Phejwe,  H. 

2  Bur.  655.  3  Bur.  1447.  1687.  4  Bur.  2126.  24  Geo.  111.  K;  B.  1  Durnf.  &  East,  83.  4 
Broxcn  V.  Pbepoe,  H.  24  Gen.  IH.  K.  li.  1  Durnf.  &  East,  176.  8  Durnf.  &  East,  419, 
Durnf.  &  East,  716.  2  Durnf.   &  East,  55.  20.  2  Bos.    &   Pul.  298.    and  see  Append. 

3  Durnf.   &  East,  575.   5  Durnf.  &  East'  Chap.  X.  §  82,3.86,7.91. 

364.  Barnes,  87.  but  see  3  Wiis.    154.    2  <  2  Str.    1219.    1    Durnf.  &  East,  83.  1 

Blac.  Rep.  740.  S.  C.  C.  P.    For  the  forms  Chit.  Rep.  92. 

of  affidavits  in  different  cases,  see  Ai)pen-  s  l  Price  402. 

dix  to  Chap.  X.  §  1,  &c.  h  8  Durnf.  &  East,  418. 

•>  2  Bur.   1032.  but  sec  1  Durnf.  &  East,  i   i  wils.  232.  and  see  7  Taunt.  275.     1 

'^''^-  INloore,  24,  S.  C. 

c  1  Chit.  Rep.  165.  k  o  Bos.  &  Pul.  355.  and   sec  Append. 

d  Eilmlv^lon  v. ,  :m.  45  Gcu.  ill.  Chap.  X.  §  65. 
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the  dcfiMKlant  is  iiulebted  to  the  plaiutilfin  such  a  sum,  without  more*, 
or  generally  upon  promisea*',  or  in   so   much   upon   a  bond  for  per- 
Jormance  of  covenants'^,  or  uj)on  breach  of  <nticlen^,  or  as  a  balance 
of  accountn  between  the  parties',  bus  bee:i  holden  to  be  too  general. 
So   an   atHdavit  to  hold   to  bail,  stating  only  that  the  defendant  is 
indebted  to   the  plaintiff,  "  for  goods   sold   and   delivered,  (without 
saying  by  the  plaintiff  to  the  defendant,)  and  as  the  acceptor  of  a 
bill  of  exchangeV  or  "  for  goods  sold  and  delivered   (not  saying  by 
the  plaintiff,)  to  the  defendant^,"  or  "  for  goods  sold  and  delivered 
for  the  defendant'',''  is  insufficient.     And,  in  the    King's  Bench,  an 
aliidavit  to  hold  to  bail,  stating  that  the  defendant,  being  caj)tain  of  a 
ship,  was  indebted  to  plaintid^  "  for  work  and  labour  of  plaintiff  done 
on   board  the  shij),    and  for   materials  found   by   plaintiff  and   used 
therein,  and  for  goods  sold  and  delivered,  and  money  paid  by  plain- 
tiff, at  the  request  of  defendant,"  was  holden  to  be  defective,  in  not 
stating  that  the  work  was  done,  or  money  paid  for,  or  the  goods  sold 
to  defendant'.  But  an  affidavit  of  debt,  slating  that  the  defendant  was 
indebted  to  the  plaintiff  in    a  certain  sum,  for   principal  and  interest 
due  on  a  bond,  in  a  greater  penal  sum,  is  sufficient  to  express  that 
such  bond   is  conditioned  for  the  })ayment  of  money,  without  setting 
forth  the  condition''.     So,  in  the  Common  Pleas,  an  affidavit  to  hold 
to  bail,  stating  the  debt   to   be    "  for    money  })aid   laid   out  and  ex- 
pended, and  wages  due  io  the  plaintiff  for  his  services  on  board   the 
defendant's  ship,"  is   sufficient,    without    ex|)ressly  stating  that   the 
wages  were  due  from  the  defendant'.     So  an  affidavit  to  hold  to  bail, 
which  states  that  the  defendant  is  indebted  to  the   plaintiff,  for  the 
Itire  of  divers  carriages,  &c.  of  the  plaintiff,  to  and  for  the  use  of  the 
defendant,  is  sufficient,  without  stating  that  they  were  hired  of  the 
plaintif!',  or  by  whom  they  wore  hired"".     So  it  has  been  deemed  suffi- 
cient to  state,  in  an   affidavit  to  hold  to  bail,    that  the  defendant  is 
indebted  to  the  plaintiff  in  such  a  sum,  "  for  money  had  and  received 
on  account  of  the  j)laintiff\^^  without  adding,  that  it  was  received  by 
the  defendant".     And,  in  an  affidavit  of  debt  for  money  paid  to  the 
use  of  the  defendant",   or    for    work,  and    labour  as  the  defendant's 
servantP,  it  is  not  necessary,  in  the  Common  Pleas,  to  state   that   it 

»  1  H.  Blac,  10.  ^2  Barn.  &  Aid.  596.  1  Chit.  Rep.  331. 

•>  Doug.  467.  S.  C. 

<=  Say.  Rep.  109.  and  sec  4  Maul6  &  Sel.  '  0  Maule  &  Scl.  603. 

330.  ^  7  Taunt.  275.  1  Moore,  24.  S.  C. 

*  Booker  V.  Friend,  cited  in  Say.  Rep.  109.  '1  Marsh.  317. 

Per  Cur.  M.  41  Geo.  HI.  K.  B.  m  6  Taunt.  389.  2  Marsh.  83.  S.  C. 

«  4  Taunt.  154.  2  Chit.  Rep.  15.  "8  Diirnf.  &.  East,  338.  and  sec  id.  27. 

f  7  East,  194.  "  5  Taunt.  704.  751.  1  Marsh.  313.  S.  C. 

8  8  East,  106.  11  East,  315.  6  Taunt.  192.  v  5  Taunt.  756.  1  Marsh.  317.  {a.J  S.  C. 

I  Marsh.  535.  S.  C.  6  Taunt.  389.  S.  P. 
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was  at  his  request ;  but  it  is  otherwise  in  the  King's  Bench".  An 
aflitlavit  made  by  a  married  woman,  that  the  defendant  is  indebted 
"  lor  (he  rent  of  lodgings,  and  for  money  lent  by  her  to  the  defend- 
ant," was  hold  sutlicient ;  although  it  did  not  state  to  whom  the  lodg- 
ings were  let,  and  the  person  making  the  affidavit  was  herself  incapa- 
ble of  lending  money  ;  for  she  might  have  lent  it  as  agent  to  her  hus- 
band^'. And  an  ailidavit  that  R.  Patten  is  indebted  for  money  paid  to 
the  use  of  the  said  R.  Jackson,  is  well  enough*^ :  But  an  affidavit 
that  E.  I.  is  indebted,  &c.  for  money  due  from  the  said  6r.P.  E.I.  &c. 
is  insufficient''.  An  affidavit  to  hold  to  bail  on  a  bill  of  exchange,  has 
been  deemed  sufficient,  though  it  do  not  state  in  what  character  the 
plaintifl'sues,  whether  as  payee  or  indorsee" :  And  an  affidavit,  stating 
that  the  defendant  was  indebted  to  the  plaintiff  on  a  bill  of  exchange, 
])ayable  to  a  third  person,  at  a  day  now  past,  was  deemed  sufficient  j 
without  stating  at  what  day  ti»e  bill  was  payable,  or  shewing  the  con- 
nexion between  the  payee  and  the  plaintift\  But  an  affidavit,  that  ih& 
defendant  is  indebted  to  the  j)laintitf,  "  as  indorsee  of  a  promissory 
note,  or  bill  of  exchange,  made  or  accepted  by  defendant,"  without 
stating  the  date  of  the  note  or  bill,  or  that  it  was  payable  on  demand, 
or  at  a  day  past,  is  insufficient^ :  and  it  seems  that  the  affidavit  must 
state  in  what  character  the  defendant  is  sued''. 

An  affidavit  to  hold  to  bail,  stating  that  the  defendant  was  indebted 
to  the  plaintiff  in  so  much  for  interest  money,  under  and  by  virtue  of 
an  agreement  under  the  hand  of  the  defendant',  or  for  his  subscription, 
as  member  of  a  certain  reading  club,  according  to  the  rules  and  re- 
gulations of  the  same'',  is  not  sufficient.  In  holding  to  bail  for  stipu- 
lated dam^iges,  for  not  performing  an  agreement,  the  affidavit  must 
state  what  the  agreement  was,  and  the  breach  of  it'.  And  as  a  party 
cannot  be  held  to  bail  for  a  penalty,  but  only  for  the  sum  secured  by 
it,  an  affidavit  stating  that  the  defendant  was  indebted  to  the  plaintiff 
in  1000/.  "  under  an  agreement  in  writing,  whereby  the  defendant 
undertook  to  pay  the  plaintiff  the  balance  of  accounts,  &c.  which  ba- 
lance is  still  due  and  unpaid,"  is  insufficient,  without  stating  that  the 

a  5  Maule  &  Sel.  446.  J,i.  343.  2  Dowl.  &  Ryl.  148. 

b  Per  Cur.  T.  40  Geo.  III.  K.  B.  8  2  Maule  &  Sel.  148.  475.    3  Barn.    & 

c  3  Maule  &  Sel.  178.  Aid.  495.    K.  B.    7  Taunt.    171.    2   Marsh. 

•*  1  Dowl.  &Ryl.  150.  483.  S.  C.    4  Moore,  18.    C.  P.  accord,   but 

«  7  East,  94.  194.  3  Smith  R.   1 17.  S.  C.  see  1  N<?w  Rep.  C.  P.  157.  contra. 

K.  B.7  Taunt.  171.    2  Marsh.    483.    S.  C.  ^  2  Marsh.  231.   6  Taunt.  531,  S.C. 

C.  P.  accord,  but  see  6  Tauut.  25.    1  Marsh.  '  10  East,  358. 

424.  S.C.    6  Taunt.    531.    2    Marsh.    231.  ^  1  Dowl,  &  Ryl.  150. 

S.  C,  contra.  i  6  Durnf.  &  East,  13     Per  Cur.   H.  41 

'  1  Chit.  Rep.  648.   and  see  4  Moore,  15.  Geo.  III.  K.  B.  2  East,  40y. 

5  Moore,  52.  2  Brod.  &,   Bing.  338.  S.  C. 
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balance  was  1000/-.  So  an  aftidavit,  stating  that  the  defendant  is 
indebted  to  the  plaintitt"  in  GOOO/.  "upon  a  bond,  bearing  date,  &c. 
and  made  and  entered  into  by  defendant  to  plaintifl",  in  the  j)enal  sum 
of  25,000/."  without  shewing  the  condition  of  the  bond,  was  lioUlen 
insufllcient  ;  and  the  court  discharged  the  defendant  on  common  bail''. 
So  an  affidavit  to  hold  to  bail,  in  an  action  against  a  surety  on  an  ar- 
bitration bond,  must  set  out  (he  condition,  and  sliew  that  a  demand  of 
the  money  was  madt;  on  the  principal,  if  renuireil  by  the  awards  So 
an  affidavit,  that  the  defendant  is  indebted  to  the  plaintiff  in  50/. 
"  by  virtue  of  an  agreement,  whereby  he  bound  himself  in  that  sum 
for  the  performance  of  the  said  agreement,  and  which  he  had  neglected 
and  refused  to  perform,"  without  stating  what  the  agreement  was,  or 
the  breach  of  it,  is  not  sufficient''.  So,  if  a  tenant  bind  himself  in  a 
penalty,  for  performance  of  rej)airs  within  a  certain  time,  the  court 
will  not  permit  him  to  be  arrested  for  the  penalty,  upon  an  allidavit 
which  does  not  shew  in  what  respect,  and  to  what  amount,  he  has 
violated  his  contract*.  And  where  an  affidavit  stated,  that  the  defen- 
dant was  indebted  to  the  plaintiff,  upon  a  written  agreement  to  marry 
jilaintiff,  at  a  time  specified,  or  pay  her  1000/.  and  that  he  had  not 
done  eitlier,  although  the  time  had  elapsed,  and  plaintiff"  was  ready 
and  willing  to  marry  defendant,  and  requested  him  to  marry  her  ;  the 
court  held  that  this  was  insufficient,  as  they  can  take  nothing  by  in- 
tendment in  an  affidavit  of  debt ;  and  here,  no  consideration  for  the 
defendant's  promise  was  shewn^.  But,  in  the  Common  Pleas,  an 
allidavit  to  hold  to  bail,  stating  the  defendant  to  be  indebted,  "  for 
damages  awarded,  and  for  costs  and  expenses  taxed  and  allowed," 
is  sufficiently  certain  ;  for  it  will  be  inferred,  that  the  award  and  tax- 
ation are  such  as  will  support  the  action".  Where  an  affidavit  stated, 
that  the  delendant  was  indebted  to  the  plaintiff  in  215/.  "  for  money 
lent  by  [iluintiff  to  defendant,  for  the  use  of  another,  and  for  which 
the  defendant  promised  to  be  accountable,  and  repay  or  cause  to  be 
j)aid  or  secured  to  the  plaintiff,  &c."  the  defendant  was  discharged 
on  common  bail ;  it  not  appearing  in  the  affidavit,  but  that  the  money 
had  been  secured,  according  to  the  agreement*'. 

It  was  formerly  sufficient,  in  order  to  hold  to  bail  in  trover^  to 
make  a  general  aflidavit,  that  the  defendant  had  possessed  himself  of 
divers  goods  and  chattels  of  the  plaintiff,  of  the  value,  &c.  which  he 
had  refused  to  deliver  to  the  plaintiff,  and  had  converted  the  same  to 

•  6  Durnf.  &  East,  217.  f  6  Barn.  &  Aid.  108.  2  Dowl.  &  Ryl.  69. 
»>  4  Maule  &  Sel.  350.  but  see  7  Taunt.       S.  C. 

275.   I  Moore,  24.  S.  C.    Ante,  183.  SI  Bos.  &  Pwl.  3(55. 

<=  7  Taunt.  405.  1  Moore,  1 10.  S.  C.  "5  Durnf.  &  lia.t,  552.  and  see  2  Bon  & 

<^  2  East,  40y.  Pul.  43. 

*  5  Taunt.  247. 
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Ills  own  use*.  But  an  affidavit,  stating  that  the  defendant  was  indebt- 
ed to  the  plaintifli'  "  in  trover^,^'  or  that  "the defendants  had  possess- 
ed themselves  of  certain  goods,  &c.  of  the  plaintiff,  and  of  other 
persona'',''''  or  that  "the  jdaintifF's  cause  of  action  against  the  de- 
fendant was  for  converting  and  disposing  of  divers  goods  of  the 
])laintiff',  to  the  value  of  250/.  which  he  refused  to  deliver,  though 
the  plaintiff  had  demanded  the  same,  and  that  neither  the  defendant 
nor  any  person  on  his  liehalf  had  offered  to  pay  to  the  plaintiff  the 
250/.  or  value  of  the  goods'*,"  has  been  deemed  insufficient.  And  to 
obtain  a  judge's  order,  under  the  late  rule",  the  affidavit  should  fully 
set  forth  the  circumstances  under  which  the  defendant  has  possessed 
himself  of  the  goods,  the  particulars  of  which  they  consist,  and  the 
value  of  them,  and  in  what  manner  the  defendant  has  converted  thera 
to  his  own  use.  In  order  to  hold  to  bail  in  trover  for  a  bill  of  ex- 
change, it  should  be  stated  that  the  bill  remains  unpaid^  And  an 
affidavit  to  hold  to  bail  in  trover,  by  the  assignees  of  a  bankrupt, 
statin«T  that  "  the  defendant  possessed  himself  of  the  goods,  which  he 
refused  to  deliver,  and  has  converted  them  to  his  own  use,  as 
appears  by  the  bankrupt's  books  of  account,  and  by  the  letters  of  <§•. 
(the  agent,)  and  letters  of  the  plaintiffs,  as  deponent  believes,*^  was 
iiolden  not  to  be  sufficiently  certain,  to  shew  a  conversion  ;  and 
therefore  the  court  discharged  the  defendant  on  common  baiK 

An  affidavit  to  hold  to  bail  on  the  lottery  act,  must  specify  the 
nature  of  the  offence,  and  aver  that  the  defendant  has  incurred  the 
forfeiture'' :  but  the  offence  need  not  be  described  circumstantially, 
nor  is  the  plaintiff  obliged  to  swear,  that  the  defendant  is  indebted  to 
him  to  the  amount  of  the  penalty' :  In  such  an  affidavit,  several 
offences  of  the  same  nature  may  be  included'' ;  and  it  need  not  state 
that  the  defendant  received  any  consideration  for  making  the  insu- 
rances, or  set  out  the  plaintiff's  authority  to  bring  the  action'. 

By  the  Bank  acts'",  the  affidavit  to  hold  to  bail  must  state,  that 
no  offer  has  been   made  to  pay  the   sum  sworn  to,  in   notes  of  the 

a  Append.  Chap.  X.  §  12,  &c.  i  6  Duruf.  &   East,  640.    and  see  2  H. 

•>  1  H.  Blac.  218.  Blac.  17.    Append,  Chap.  X.  §  70. 

«  Per  Cur.  T.  42  Geo.  III.  K.  B.  m  37  Geo.  II  I.  c.  45.  %  9.   37  Geo.  HI.  c. 

^  1  Durnf.  &  East,  550.  91.    §  8.  38  Geo.  III.  c.  1.  §  8.  42  Geo.  III. 

e  R.  H.  48  Geo.  III.  K.  B.  C,  P.  &  Ex-  c.  40.  43  Geo.  III.  c.  18.  and  see  the  sta- 
cheq.  Ante,  171.  And  for  the  form  of  an  af-  tutes  31  Geo.  III.  c.  127.  52  Geo.  III.  o.50. 
fidavit  in  trover,  since  the  above  rule,  see       53  Geo.  III.  c.  5.  and  34  Geo.  III.   c.  32. 

Append.  Chap.  X.  §  75.  for  preventing  bank  notes  from  being  re- 

■  7  Durnf.  &  East,  321.  ceived  for  less  than  the  sum  specified  therein, 

5  2»raule  &  Sel.  563.  &,c. ;  and  stat.  59  Geo.  III.   c.  23.   for  re- 

•»  1  Durnf.  &  East,  705.  straining,  and  id.  c.  49.  for  the  gradual  re- 

'  Id.  2  Durnf.  &  East,  654.  sumption  of  cash  payments. 

^  4  Durnf.  &  East,  228. 
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f^ovenior  jiiul  coiu})any  ot"  the  Bank  of  England,  expressed  lobe 
jnyable  on  demaiul,  (fractional  parts  ot"  the  sura  of  20«r.  only  ex- 
cepted'). 'IMiese  acts  of  j)arliament  have  been  construed  to  extend 
to  adidavils  made  in  IrelunJ,  for  the  purpose  of  bciuf^  used  in  tills 
country*"  :  And  if  an  afll(htvit  be  made  here,  to  be  used  in  Irelandy 
it  must  negative  the  tender  in  Irish,  as  well  as  English  bank  notes. 
But  the  acts  do  not  api)ly  to  the  case  of  a  defendant  holden  to  bail 
in  trocer,  which  can  only  be  done  under  a  judge's  order,  on  an 
alVulavit  of  the  circumstances'^.  By  these  acts'',  "  no  action  or  suit 
shall  f)e  jirosccuted  against  the  governor  and  company  of  the  Bank  of 
England,  during  the  continuance  of  the  restriction  thereby  imposed 
on  payments  by  the  said  governor  and  comj)any  in  cash,  to  compel 
j>ayment  of  any  note  of  the  said  governor  and  comj)any,  expressed  to 
be  jiayable  on  demand,  or  of  any  note  of  the  said  governor  and 
company,  made  payable  otherwise  than  on  demand,  or  of  any  sum  of 
money  whatsoever  by  the  said  governor  and  company,  which  they 
shall  be  willing  to  pay  in  their  notes,  expressed  to  be  payable  on 
demand."  But  in  other  cases,  bank  notes,  if  objected  to,  are  not 
made  a  legal  tender  by  these  acts*;  though  they  are  so  considered,  if 
not  objected  to  at  tlie  lime'. 

Where  the  ailidavit  is  made  by  {he  plaintiff,  it  must  be  i)articularly 
sworn,  that  no  tenderer  olVer  has  been  made,  as  rccjuired  by  the  acts; 
and,  in  the  King's  Bench,  an  affidavit  that  the  defendant  had  not 
tendered  the  said  sura,  or  any  part  thereof,  in  Bank  of  England  notes, 
was  holdcn  insufVicients  :  Lord  Kenyan  observing,  that  the  court  had 
better  abide  by  the  words  of  the  acts  of  j)arliament.  But  in  the 
Common  Pleas,  it  is  otherwise ;  for  it  is  there  holden,  that  such  an 
ailidavit  excludes  the  possibility  of  a  tender  by  any  one  else  ;  and  if 
any  other  person  had  made  an  olVeryor  the  defendant,  it  would  have 
been  tantamount  to  an  oirer  by  him''.  So  if  an  affidavit  negative  a 
tender  in  notes  of  the  governor  and  company  of  the  Bank  of  Entr- 
land,  payable  on  demand,  it  is  sufficient;  though  the  words  of  the 
statute  are  "  expressed  to  be  payable  on  demand'." 

In  an  aifidavit  to  hold  to  bail  for  An  integral  sum,  e.g.  201.  and 
t(pwards,  it  is  sufficient  to  negative  a   tender  of  the  said  sum  in 

•  Append.  Chap.  X.  §  i.  is  declared  to  bo  the  only  legal  tender. 

•"  Nesbittv.  Pym,   7  Durnf.  &  Eas*,    376.  f  3  Diirnf.  &  East,  554.  4  Esp.  Rep.  267. 

innolis  ;  Slewnrl  v.  Smith,  1  Bos,  &  Pul.  132.  Per  Duller,  J.  in  fVilby  v.  ff'arren,   Sit.  Mid. 

in  nolii.  S.  P.  Ante,  181.  after  M.  T.  28  Goo.  III.  K.  B.   and  he  held, 

•=  4  Price,  307.   Ante,  J71.  186.  that  the  same  doctrine  aiiplied  to  a  draft  on 

*  See  Stat.  37  Geo.  III.  n.  45.  §  2.  and  the  a  banker. 

other  statute?  referred  to  in  note  (m).  oppo-  B  Per  Cur.  J.J.  42  Geo.  III.  K.  B. 

^^^-  ^   1  Bos.  &  Pnl.  .')44. 

»:  2  Bos.  &,  Pul.  526.    And  set  the  statute  '  2  Bos.  &  I'uj.  48. 
JO  Oco.  111.  c.  68.  §  11.  by  which  ^old  coin 
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bank  notes ;  that  liavinsf  rercience  to  the  specific  sum  sworn  to, 
which  was  such  as  might  have  been  so  tendered*  :  But  it  is  not  suf- 
ficicnt  in  such  case,  to  negative  a  tender  of  the  said  sum  and 
upwards''.  And  in  an  affidavit  to  Ijold  to  bail  lor  :x  fractional  sum, 
in  pounds  shillings  and  j)ence,  it  is  not  enough  to  negative  a  tender 
of  the  said  sum  in  bank  notes  ;  for  non  constat  but  a  tender  in 
bank  notes  was  made  of  all  but  the  fractional  sum,  which  would  have 
been  sufficient  within  the  statutes''.  In  this  case  therefore,  it  is 
usual  to  swear  that  no  tender  or  offer  has  been  made,  to  pay  the  said 
sum,  or  any  part  thereof''. 

If  the  affidavit  be  made  by  an  ap^ent,  the  plaintiff  being  abroad, 
it  is  sufficient  to  negative  a  tender  ol  the  debt  in  bank  notes,  "  as  the 
agent  believes^ ;"  and  in  an  action  brought  by  the  corporation  of 
London,  for  use  and  occuj)ation,  an  affidavit  sworn  by  a  clerk  in  the 
chamberlain's  office,  as  to  the  existence  of  the  debt,  and  that  no 
tender  of  it  had  been  made  in  baiik  notes,  to  the  best  of  his  know- 
ledge and  belief,  was  held  sufficient'.  But  in  general,  where  the 
principal  resides  here,  it  is  not  sufficient  for  his  agent  to  negative  a 
tender  of  the  debt  in  bank  notes,  to  the  best  of  his  knowledge  and 
belief;  but  such  tender  must  be  positively  negatived^.  In  the  Com- 
mon Pleas,  an  affidavit  to  hold  to  bail,  made  by  the  plaintiff's  agent, 
is  bad,  though  it  expressly  negative  a  tender  in  bank  notes*" ;  unless 
it  appear  in  the  original  affidavit,  or  in  an  explanatory  one,  that  the 
agent  had  some  particular  reason  for  knowing  that  no  tender  bad 
been  made':  And,  in  an  action  by  the  assignees  of  a  bankrupt,  it  is 
not  sufficient,  in  that  court,  for  the  bankrupt  to  negative  a  tender 
iu  bank  notes".  But,  in  the  King's  Bench,  an  affidavit  made  by  the 
agent  of  the  plaintiff,  expressly  negativing  a  tender  of  the  debt  in 
bank  notes,  to  his  principal  as  well  as  to  himself,  is  sufficient;  though 
the  plaintiff  himself  be  not  therein  stated  to  reside  abroad'.  And,  in 
the  Common  Pleas,  if  the  assignee  of  a  bond  positively  negative  a 
tender  in  bank  notes,  it  is  unnecessary  for  the  obligee  to  join  in  such 
ffidavit™. 

»2East,  1.  K.B. 

»>  3  East,  110.  e  8  Durnf.  &  F^ast,  1>84. 

c  1  East,  17.  So  an  affidavit,  in  such  case,  f  1  East,  237. 

negativing  a    tender  of  the  sum,    omitting  g  8  Durnf.  &  East,  520.  2  East,  24.  S.  P. 

said,  is  insufficient.     Per  Cur.    M.  42  Geo.  h  2  Bos.  &.  Pul.  339.  389. 

HI.  K.  B.  i  /rf.  390.  420.  590. 

<1  An  affidavit  that  no  offer  had  been  made  k^Hos.  &  Pul.  219, 

to  pay  the  sum  of  931,  2s.  6d.  in  notes,  &,c.  '  Maddox  v.  Aliercromby,  H.  41  Geo.  III. 

or  any  fractional  pari  of  lite  sum  of  203.  was  K.  B.   1  East,  415. 

holden  insufficient.  Per  Cur.  M.42  Geo.  III.  »"  7  Taunt.  275.   1  Moore,  24.  S.  C. 
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If  the  affidavit  be  made  by  one  of  sevev&l  partners^ ,  or  assignees*', 
it  is  sufficient  for  the  party  making  it  to  neg^ative  a  tender  in  bank 
notes  to  liiinself  positively,  or  to  either  of  his  partners  or  co-assii^nees, 
to  the  best  of  his  knowiedi^e  and  belief.  And  an  affidavit  to  hold  to 
bail,  made  by  an  administrator  of  a  person  who  died  before  the 
passin<r  of  the  bank  acts,  need  not  negative  a  tender  in  bank  notes  to 
the  intestate*.  But  in  an  affidavit  to  hold  to  bail,  made  by  the  as- 
siij;neis  ol"  a  bankrupt,  it  is  not  suff'icicnt  to  nci^utive  a  tender  of  the 
debt  in  bank  notes  to  the  assignees  ;  hut  it  u)ust  be  sworn  also,  that 
no  such  tender  was  made  to  the  bankrupt,  before  his  bankruptcy'*: 
In  this  case,  therefore,  it  is  usual  for  the  bankrupt  and  one  of  his 
assignees  to  join  in  the  affidavit,  the  former  negativing  a  tender  before, 
and  the  latter  after  the  bankruptcy. 

The  allidavit,  however,  need  not  now  he  very  particular,  in  nega- 
tiving a  tender  in  bank  notes  ;  for  by  the  statute  43  Geo.  ill.  c.  18. 
§  2.  it  is  enacted,  that  "  in  case  of  any  application  to  any  of  his 
"  majesty's  courts  in  JVestminster  hall,  by  any  person  who  has 
"  been  or  shall  be  held  to  sj)ecial  bail,  under  or  by  virtue  of  any 
"  process  out  of  such  court,  to  i)e  discharged  upon  common  bail,  by 
"  reason  of  any  defect  in  such  part  of  the  affidavit  on  which  he  is  so 
*'  belli  to  bail,  as  negatives  or  is  intended  to  negative  any  offer  having 
"  been  made  to  pay  the  sum  in  such  affidavit  mentioned,  in  notes  of 
"  the  governor  and  company  of  the  bank  of  England,  the  person  or 
*'  persons  making  such  application  so  to  be  discharged,  shall  not  be 
*'  intitled  to  such  discharge,  unless  he,  she,  or  they  shall  at  the  same 
"  time  make  proof,  by  allidavit,  that  the  whole  sum  of  money,  for 
"  which  he,  she,  or  they  has  or  have  been  so  held  to  bail,  had  been  or 
"  was,  before  such  holding  to  bail,  offered  to  be  paid,  either  wholly  in 
"  such  notes,  or  partly  in  such  notes  and  partly  in  lawful  money  of 
"  this  kingdom."  This  statute,  however,  was  not  intended  to  remedy 
the  total  omission  of  a  clause  in  the  affidavit,  negativing  a  tender  in 
bank  notes,  but  merely  to  cure  formal  slips*. 

It  should  also  be  observed,  that  there  is  a  proviso  in  the  statute  38 
Geo.  lll.c.  r,  that  "  if  an  affidavit  shall   be  made,  upon  which  any 

»  '2  Bos.  &  Pul.  390.  action  by  the  assignees  of  a  bankrupt,  to 

•*  8  Diinif.  Sc  East,  41S.  520.  2  Bos.   St  swear  generally  that  no  tender    has   been 

P"'-590.  made  of  the  debt  in  bank  notes.     7  Taunt. 

*=  3  Bos.  &  Pul.  6.  and  liookf,  J.  added,  403. 

that  he  thought  it  unnecessary  in  any  case,  «  H'oud  v.  Jenkins,  M.  45  Geo.  III.    K.  B. 

for  persons  suing  as  administrators,  to  nega-  2  Smith    R.  156.   S.  C.    and  see  1  Bos.  & 

tive  a  lender  to  their  intestate.  Pul.  176.  7  Taunt.  405.  1   Chit.  Rep.  58. 

•'S  Durnf.  &  East,  455.     This  case  was  fa.)  59,  60.  161.  (a.)  2  Chit.  Rep.  18. 

determined  before  the   statute  43  Geo.  III.  ^§3. 
c.  IS  §  2;   since  which  it  is  sufficient,  ia  an 
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«  person  mii?ht  have  been  held  to  special  bail,  upon  any  process 
«  issuing  out  of  any  court,  and  it  shall  be  likewise  sworn  in  such 
«  affidavit,  that  such  offer  of  payment  has  been  made  as  therein  men- 
«  tioned,  so  that  the  person  who  might  have  been  arrested  and  held 
"  to  special  bail  upon  such  process,  if  that  act  had  not  been  made, 
«  cannot,  by  reason  of  such  oifer,  and  of  the  provisions  in  that  act 
"  contained,  be  so  arrested  and  held  to  special  bail,  it  shall  be  lawful 
"  for  the  court  out  of  which  such  process  shall  issue,  or  for  any 
*'  juilge  of  such  court,  in  a  summary  way,  to  order  the  defendant  in 
"  the  action  in  which  such  process  shall  issue,  and  who  might  have 
*'  been  so  held  to  special  bail  as  aforesaid,  if  that  act  had  not  been 
"  made,  to  cause  notes  of  the  said  governor  and  company,  expressed 
«  to  be  payable  on  demand,  to  the  amount  of  the  sum  of  money  for 
"  which  such  person  might  have  been  so  held  to  special  bail,  if 
*'  that  act  had  not  been  made,  to  be  deposited,  in  such  manner  as 
"  such  court  or  such  judge  shall  direct,  to  answer  the  demands  of  the 
"  plaintiff,  or  plaintiffs  in  such  action  ;  and  if  such  deposit  shall  not 
"  be  made  within  the  time  limited  by  such  order,  after  such  notice 
"  thereof  as  shall  thereby  be  directed  to  be  given,  it  shall  be  lawful, 
"  upon  affidavit  duly  made  and  filed  that  such  deposit  has  not  been 
*'  made  according  to  such  order,  to  arrest  such  defendant,  and  hold 
"  him  or  her  to  special  bail,  in  such  and  the  same  manner  as  if  that 
"  act  had  not  been  made." 

Lastly,  it  is  a  general  rule,  that  the  affidavit  to  hold  to  bail  should 
be  s'mffle  :  and  therefore  if  it  contain  two  or  more  different  causes 
of  complaint,  that  cannot  be  joined  in  the  same  action,  either  at 
the  suit  of  one  or  several  plaintiffs^,  or  against  one''  or  severaP  de- 
fendants, it  is  irregular,  and  the  courts  on  motion  will  set  aside  the 
proceedings. 

If  there  be  no  affidavit,  or  the  affidavit  be  defective'^,  or  materially 
different  from  the  process'' or  declaration^  or  not  duly^Zed^,  or  if  the 
sum  sworn  to  be  not  indorsed  on  the  writ^,  the  court  will  discharge 
the  defendant  upon  common  bail.  But  if  the  affidavit  be  merely 
informal,  the  defendant  cannot  object  to  it,  after  he  has  voluntarily 

a  6  Durnf.  &  East,  688.  Marsli.  274. 

••  5  Bur.  2690.  '^  7  Durnf,  &  East,  375. 

*  Y)ou%.  1X1.  Fry  V.  Montgomery  and  others,  'Poi^,  Chap.  XII. 

M.  2G  Geo.  III.  K.  B.  4  Durnf.  &  East,  577.  ^  Hussey  v.  Baskerville,  cited   in  2  Wils. 

695.  5  Durnf.  &,   East,    254.  722.  4  East,  225.  2  Taunt.    163.   1  Maule    &   Sel.    230. 

589.  1   Maule  &  Sel.  5b.  Barnes,    70.    1  2  Moore,  192,  8  Taunt.  242,  S.  C. 

Bos.  &  Pul,  49.   2  New  Rep.  C.  P.  82.  1  S  2  Wils,  69. 
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given  a  bail-bond*,  put  in''  or  perfected*'  bail  above,  taken  the  declara- 
tion out  of  the  office',  pleaded  to  the  action*,  or  let  judgnaent  go  by 
default^  And  it  is  a  rule  in  the  King's  Bench,  that  the  court  will 
not  go  out  of  the  affidavit,  or  prejudge  the  cause,  hy  entering  into  the 
merits  upon  which  it  is  founded^.  The  plaintiti'  therefore,  in  that 
court,  must  stand  or  fall  hy  his  affidavit ;  it  being  the  constant  and 
uniform  practice  of  the  court,  in  cases  of  arrest,  not  to  receive  a  sup- 
plemental or  explanatory  affidavit  on  the  part  of  the  plaintiff,  nor 
a  counter  or  contradictory  one  on  the  part  of  the  defendant''.  Even 
an  affiilavil  of  the  plaintitV's  confession,  that  the  defendant  owes  him 
nothing,  will  not  be  received'.  This  practice  however  must  be  under- 
stood with  reference  to  the  merits  of  the  cause ;  it  being  competent 
to  the  defendant  to  shew  by  a  counter  affidavit,  that  he  was  privileged 
from  arrest,  or  had  been  before  holden  to  bail  in  this  country,  for  the 
same  cause  of  action'^. 

In  the  Common  Pleas,  where  the  affidavit  to  hold  to  bail  is  de- 
fective, by  reason  of  the  omission  of  some  circumstance  necessary  to 
complete  it,  as  where  it  is  not  sworn,  in  an  affidavit  made  by  an 
executor,  that  he  believes  the  debt  to  be  due',  or  that  the  defendant 
acknowledged  an  account  stated'",  &c.  the  court  will  permit  the  defi- 
ciency to  be  supj)lied  by  a  supplemental  affidavit.  And  so,  where 
the  matter  of  bail  is  discretionary,  as  in  an  action  for  a  malicious 
prosecution",  &.c.  the  court,  in  determining  whether  an  order  shall  be 
granted  for  special  bail,  will  permit  a  contradictory  affidavit  to  be 
read  on  the  part  of  the  defendant.  But  where  the  affidavit  is  a  mere 
nullity,  as  being  made  by  a  person  convicted   of  felony",  or  does  not 


■  7  Durnf.  &  East,  375.  2  Dowl.  &,  Ryl. 
2J2. 

•>  1  East,  330.  1  Maule  &  Sel.  230.  In 
the  latter  case,  Mr.  Justice  Bayley  observed, 
tliat  there  was  not  any  instance,  in  which 
tlte  party,  after  putting  in  bail  above,  had 
been  permitted  to  take  advantage  of  a  de- 
fect in  the  aflidavit  to  hold  to  bail.  See 
also  6  Taunt.  1 85.  C.  P.  accord. 

•  1  East,  31.1   Bos.  &  Pul.   13'2.  S.  P. 
d?  Durnf.  3t  East,  451. 

•  Id.  376.  in  nolis:  and  see  1  East,  77. 
f8  Durnf.    &  East,  77.  1    East,   19.  in 

nolis,  S.  C. 

K  1  Salk.  100.  but  see  Forrest,  153.  3 
East,  169.  2  Chit.  Rep.  20.  5  Barn.  &  Aid. 
904. 

^1  Str.  1157.  1  Wils.  335.  Say.  Rep. 
53.  S.  C.  1  Kenyon,  424.  2  Wils.  225.  1 
Blac.  Rep.  192.  2    Bur.  635,  4  Bur.  2017. 


D0U5.  450.  467.  V.  Ma'.onc,  M.    22 

Geo.  III.  K.  B.  Jacq>te$  v.  TSiton,  E.  26 
Geo.  HI.  K.  B.  1  Duruf.  &.  East,  716. 
5  Durnf.  &  East,  755.  3.  Spragg  v.Youn^,  H. 
35  Geo.  III.  K.  B.  2  Maule  &  Sel.  563.  7 
Taunt.  403.  1  Moore,  112.  S.  C.  but  see 
2  Blac.  Rep.  850.  386.1  H.  Blac.  301.  C.  P. 

'1  Wils.  335.  and  see  Forrest,  155.  2 
Chit.  Rep.  20.  ^a.; 

k  2  East,  453. 

'2  Blac.  Rep.   350. 

m  Barnes,  100.  and  sec  id.  87.  1  H.  Blac. 
248.  1  Bos.  &  Pul.  36.  228.  2  Bos.  &.  Pul. 
110.298. 

°  Cas.  Pr.  C.  P.  148.  Pr.  Reg.  66  Barnes, 
76.  S.  C.  and  see  Pr.  Reg.  63.  Barnes,  61. 
S.  C.  Id.  Tl.  87. 

"»  Pr.  Reg.  49.  Barnes,  79.  S.  C,  1  Chit. 
Rep.  167. 
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contain  any  positive  oath*,  or  cause  of  action'',  the  court  will  not  re- 
ceive a  supplemental  affidavit :  nor  will  they  try  the  merits  of  the 
cause  on  a  contradictory  one,  except  in  cases  where  the  matter  of 
bail  is  discretionarye.  In  the  Exchequer,  if  there  is  probahle  ground 
to  suspect  that  the  securities  upon  which  the  defendant  is  held  to 
bail  are  illegal,  the  court  it  is  said,  will  discharge  hira  upon  filing 
common  haii'^ 

An  affidavit  to  hold  to  bail  continues  in  force  for  a  year  ;  during 
which  period  the  defendant  may  be  arrested,  on  the  first  or  any  sub- 
sequent process  sued  out  thereon*".  But  an  affidavit  made  more  than 
a  year  before  the  suing  out  of  the  writ,  is  not  sufficient  to  authorize  an 
arrest,  in  the  King's  Bench  ;  for  the  act  requires  an  oath  of  a  sub- 
sisting debt,  at  the  time  of  suing  out  the  process  ;  and  after  a  year,  it 
will  he  presumed  that  the  debt  has  been  paid,  if  nothing  appear  to  the 
contrary^.  It  is  therefore  necessary  that  a  fresh  aftidavit  should  be 
made,  before  a  writ  is  sued  out,  when  more  than  a  year  has  elapsed 
since  the  making  of  the  former  affidavit. 


Having  thus  shewn  for  what  cause  of  action,  and  upon  what  affi- 
davit, the  defendant  may  be  arrested,  and  held  to  special  bail,  1  shall 
next  consider  the  privilege  from  arrest ;  which  is  personal,  tempo- 
rary, or  locals. 

Where  the  defendant  is  not  subject  to  a  capias,  he  cannot  of 
course  be  arrested  and  held  to  special  bail.  Thus,  in  the  first  place* 
not  to  mention  the  King,  it  is  holden  that  his  servants  in  ordinary, 
or  those  of  a  Queen  regent,  though  subject  to  a  capias,  ought  not  to 
be  arrested,  even  upon  process  of  execution**,  without  notice  first  given 
to,  and  leave  obtained  from  the  lord  chamberlain  of  his  majesty's 
householdi :  And  a  servant  of  this  nature  is  not  liable  to  be  arrested, 
although  the  debt  be  contracted  in  the  course  of  trade,  which  he  pub- 
licly carries  on''.  But  the  servants  of  a  Queen  consort  or  dowager 
have  no  such  privilege'.  And  as  the  privilege  is  confined  to  the  King's 
servants  in  ordinary  with  fee,  in  regard  of  their  attendance  on  his  per- 

^  2  Wils.  224.  Geo.  III.   K.  B.  but  see  1  Bos.  &  Pul.  176. 

•"IH.BIac.  10.  7  Taunt.  405.  1   Moore,  C.  P. 

110.  S.  C.  4  Moore,  18,  19.  e  2  Salk.  tit.  Privilege. 

«  Barnes,   61.  Pr.  Reg.  63.  S.  C.  Barnes,  h5  Durnf.  &   East,  686.  and  see  2  Chit. 

109.   7  Taunt.  235.  2  Marsh.  548.  S.  C.  4  Rep,  46.  1  Dowl.  &  Ryl.  127.  n. 

Moore,  4.  i  T.  Raym.  152.  2  Keb.  3.  485.  but  see 

d  Forrest,  153.  6  Barn.  &  Aid.  139.  2  Dowl.  it.  Ryl.  250. 

«  Ante,  152,3.  176.  S.  C. 

f2Str.  1270.   Pilches   v.   Bavy  and  others,  t  2  Taunt.  167. 

H.44  Geo.  III.   Slewarl  v.  Freeman,  E.  47  >  1  Keb.  842.  877. 
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son,  it  has  been  determined,  t!mt  a  gentleman  of  the  kini^'s  privy 
chamber*,  or  the  fort  miijor  or  deputy  governor  of  the  tower  oi"  Lon- 
don^', is  not  privileijfd  iroin  arres(.  The  kiHi^  hath  moreover  a 
special  preroi^ative,  (which  indeed  is  very  sehlom  exerted.)  that  he 
may,  l)y  his  writ  of  protection,  privilef^e  a  defendant  from  all  perso- 
nal and  many  real  suits,  for  one  year  at  a  time,  and  no  lonjjer,  in  re- 
sjjcct  of  his  heinu^  enc^ai^ed  in  his  service  out  of  the  realm.  And  the 
king  also,  by  thi;  common  law,  might  take  his  del)tor  into  his  protec- 
tion, so  that  no  one  might  sue  or  arrest  him,  till  the  king's  debt  wore 
paid  :  but  by  the  statute  'io  Edw.  III.  stat.  5.  c.  10.  notwithstanding 
such  protection,  another  creditor  may  proceed  to  judgment  against 
him,  with  a  stay  of  execution  till  the  king's  debt  be  paid;  unless  such 
creditor  will  undertake  for  the  king's  debt,  and  then  he  shall  have 
execution  for  both"'. 

By  the  law  of  nations,  as  declared  by  the  statute  7  Ann.  c.  r2. 
Ambassadors,  and  other  public  ministers^^,  are  privileged  from 
arrest ;  as  are  also  their  domestic  servants  ;  it  being  enacted  by  the 
above  statute,  that  "  all  writs  and  process  against  the  i)erson  or 
"  goods  of  an  ambassador,  or  other  public  minister  of  a  foreign 
*'  prince  or  slate,  or  the  domestic  sercaiif  of  suojj  ambassador  or 
"  public  minister,  shall  be  utterly  null  and  void,  to  all  intents  and 
*'  purpo»«es  whatsoevi-r."  But  a  cousiil  is  not  considered  as  a  public 
minister,  nor  consequently  privileged  from  arrest'.  And  it  has  been 
adjudged',  that  a  defendant  claiming  the  benefit  of  this  act,  as  do- 
mestic servant  to  a  ])ublic  minister,  must  be  really  and  bond  fide  his 
servant,  at  the  time  of  the  arrest?^ ;  and  must  clearly  shew  by  af- 
fidavit, the  general  nature  of  his  service,  the  actual  performance  af 
it,  and  that  he  was  not  a  trader  or  object  of  the  bankrupt  lawsli. 
For,  by  the  laws  of  nations,  a  public  minister  cannot  protect  a  person 
who  is  not />o»r/\;7(/e  his  servant.  It  is  the  law  tiiat  gives  the  pro- 
tection :  and  though  the  process  of  the  law  shall  not  take  a  bond 
^■(/e  servant  out  of  the  service  of  a  public  minister,  yet,  on  the  other 
hand,  a  public  minister  shall  not  take  a  i>erson,  who  is  not  bond   fide 

*2   13ai:i.    &.  AIJ.    2S4.    1    Dowl.   &;  Ryl.  iioiiit  was  foimerly  consiJued  as  (loul)tfiil. 
19.  f  -iStr.  797.  2  L'l.  Raym.    10-2^.  Fitzgib. 

•»  '2  Chit.  Rep.  43.  51.  and  see  C  Dam.  &  200.  S.  C.  1  Wils.  CO.   7S.  I  RIac.  Rep.  4^. 

Al'l.  139.  '2  Dowl.  &  Ryl.  <230.  8.  C.  1  Bur-  401.  3  Bur.  1478.   1  I5Iac.  Rep.  471. 

e  3Blac.  Com.  289,  90.  S.  C.  3   Bur.   IGTu.  1731.  3  Wils.  33.  ami 

"*  Cas. /em/).  Taib.  281.  4  Bur.  2016.  see  3  Campb.  47. 

«3Maule&Sel.  284.  and  see  Cas.  lemp.  %  Flint   v.    De  Loyant,  M.  4'2   Gro.    III. 

Talb.  281.  3  Bur.  1431.    S.  C  cited.  Com,  K.  B. 
Vt'i-  tit.  Ambassadors,  B.    \   Taunt.  .100.  0  ''See  the  statute,  §  5. 

East,  447.  by  which    it  appears   that    this 
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liis  servant,  out  of  the  custody  of  the  law,  or  screen  him  from  the 
payment  of  his  just  debts^ 

This  niiviloge,  however,  has  been  long  settled  to  extend  to  the 
servants  of  a  i)ublic  minister,  being  natives  of  the  country  where  he 
resides,  as  well  as  to  his  foreign  servants'' ;  and  not  only  to  servants 
lying  in  his  house,  for  many  houses  are  not  large  enough  to  contain 
and  lodge  all  the  servants  of  some  public  ministers,  but  also  to  real  and 
actual  servants  lying  out  of  his  housed  :  Nor  is  it  necessary,  to  entitle 
them  to  the  privilege,  that  their  names  should  have  been  registered  in 
the  secretary  of  state's  office,  and  transmitted  to  the  sheriff's  office''; 
though,  unless  they  have  been  so  registered  and  transmitted,  the 
sheriff  or  his  officers  cannot  be  proceeded  against  for  arresting  them'. 
And  it  is  not  to  be  expected,  that  every  particular  act  of  service 
should  be  specified  :  'Tis  enough  if  an  actual  bond  Jide  service  be 
proved  :  and  if  such  a  service  be  sufficiently  made  out  by  affidavit, 
the  court  will  not,  upon  bare  suspicion,  suppose  it  to  have  been  merely 
colourable  and  collusive^. 

By  the  common  law,  Peers  of  the  realm  of  England^,  and  Peer- 
esses, whether  by  birtli  or  marriage'',  are  constantly  j)rivileged  from 
arrest  in  civil  suits,  on  account  of  their  dignity,  and  because  they  are 
supposed  to  have  sufficient  property,  by  which  they  may  be  com- 
pelled to  appear :  which  privilege  is  extended,  by  the  act  of  union 
with  Scotland',  to  Scotch  peers  and  peeresses  ;  and  by  the  act  of 
union  with  Ireland^,  to  Irish  peers  and  peeresses.  And  they  are 
not  liable  to  be  attached,  £or  the  non-payment  of  money,  pursuant 
to  an  order  of  nisi  prius,  which  has  been  made  a  rule  of  court'. 
But  this  privilege  will  not  exempt  them  IVom  attachments,  for  not 
obeying  the  process  of  the  courts"' ;  nor  does  it  extend  to  peeresses 
by  marriage,  if  they  afterwards  intermarry  with  commoners".  And 
though  the  servants  of  peers,  necessarily  employed  about  their  per- 
sons and  estates,  could  not  formerly  have  been  arrested",  yet  this  pri- 
vilege seems  to  have  been  taken  away  by  the  statute    10  Geo.  III.  c. 

»4  Bur.  2016,  17.  '5Arin.c.  8.  art.  23.   and  see  Fort.    165. 

b3  Bur.  1676.  2  Str.  990. 

c  2  Str.  797.  3  Wils.  35.  ''  39  &  40  Geo.  HI.  c.  67.  art.  4.  but  see 

<1  4  Bur.  2017.   3  Durnf.  &  East,  79.  7  Taunt.  679.   1    Moore,  410.  S.  C. 

eSee  the  statute,  §  5.   1   Wils.  20.  and  a  '  Ld.  Falkland's  caise,    E.  36   Geo.  IJf.  K. 

modern  order.  B.  7  Durnf.  &  East.  171.  and  see  id.  448. 

f  3  Bur.  1481.  "M  Wils.   332.     Say.  Rep,   50.  S.  C.     1 

8  6  Co.  52.  9  Co.  49.  a.  68.  a.  Hob.  61.  Bur.  631. 

Sty.  Rep,  222.  2  Salk.  512.  2  H,  Blac.  272.  "Co,    Lit.  16.    2  Inst.   50.    4    Co,  118. 

3  East,  127.  Dyer,  79. 

h  6  Co.  52   Sty.  Rep.  252,   1  Vent.  296,  o  Ordo  Dom.  Pmc.  28Junii,  1715.   1  Mod. 

2  Chan,  Ca$.  224.  146.  2  Str.  1065.  1  Wils,  278. 
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50\  Where  a  capias  issues  a«;ainst  a  pfer,  the  court  will  set  aside 
the  proceed iii«^s  lor  irregularity'' :  But  it  seems,  that  the  sheriff  is  not 
a  trespasser  for  executini^  it*^. 

Hy  the  law  and  custom  of  purlianient,  HJetnbeis  of  the  House  of 
Commons  are  privileged  froui  arrest,  not  only  during  llie  actual 
sitting  of  parliament,  but  for  a  convenient  time,  sufficient  to  enable 
them  to  come  from,  and  return  to  any  part  of  the  kingdom,  before 
the  first  meeting,  and  after  the  final  dissolution  of  it'  ;  and  also  for 
forty  days"  after  every  prorogation,  and  before  the  next  aj)pointed 
meeting  :  wliicli  is  now  in  effect  as  long  as  tlie  i)arliament  exists,  it 
being  seldom  prorogued  for  more  ihan  fourscore  days  at  a  timef^.  And 
the  courts  will  not  grant  an  attachment  against  a  member  of  the 
house  of  commons,  for  non-payment  of  money  pursuant  to  an 
award". 

Members  of  Convocation  are  allowed,  by  statute"',  the  same  pri- 
vilege from  arrest  in  coming,  tarrying,  and  returning,  as  members  of 
the  house  of  commons.  And  members  of  corporations  aggregate^ 
and  ItiindreJors^,  not  being  liable  to  a  capias,  cannot  be  arrested  for 
any  thing  done  in  their  corporate  capacity,  or  on  the  statutes  of  hue 
and  cry,  &c. 

Attornies  and  other  Officers,  on  account  of  the  supposed  necessity 
of  their  attendance,  in  order  to  transact  the  business  of  the  courts,  are 
generally  speaking,  privileged  from  arrest'.  And  a.  barrister  Ivds  been 
discharged  from  an  arrest  on  the  circuit'",  liut  the  sheriff  cannot 
take  notice  of  their  j)rivilege"  ;  nor  is  he  bound  to  discharge  them, 
even  upon  producing  their  writs  of  privilege,  except  where  the  arrest 
was  by  process  issuing  out  of  an  inferior  court,  in  which  case  their 
writs  of  privilege  ought  to  be  allowed  instant.er° . 

All  other  persons,  being  subject  to  a  capias,  were  formerly  liable 
to  be  arrested.  And  indeed,  before  the  statute  12  Geo.  I.  c.  29.  where 
a  capias  was  used,  there  was  no  other  way  of  bringing  them  into 
court.     But  executors  and  administrators  are  privileged  from  arrest, 

•  5    Durnf.    &.   East,  687.   1    Chit.    Rep.  S  7  Diiriif.  &  East,  448. 

83.  h  8   Hen.  VI.  c.  1.  1  Kq.  Cas.  Abr.  349. 

''4  Taunt.  C6S.     Jlnle,  115.  '  Bro.  Abr.  tit.  Corporation,  43. 

c  Doug.  671.  ^3  Keb.  12G,  7. 

d  Stat.    10   Geo.    III.  C.  50.  2   Str.  985.  '  1  Mod.  10  but  vide  ante,  75,  6. 

Fort.  159.  Coin.  Rep.  444.  S.  C.   1  Kenyon,  *"  1  H.  Blac.  G36. 

125.  "  Co.  L  t.  131.  1  Saik.    1.  and  see  Doug. 

e  2  Lev.  72.  1  Chan.  Cas.  221.  S,  C.  but  671.  4  Tauut.  631.  4  Moore,  36.  (b.) 
seel  Sid.  29.  *>  Cas.  Pr.  C.  P.  2.  2  Blac.  Rep.    1087. 

*■  1  Blac.  Com.  165.  ^nle,  76. 
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where  they  merely  act  en  aider  droit,  and  liave  duly  administered  the 
effects  of  the  deceased" ;  though  uliere  an  executor  or  administrator 
hath  personally  promised  to  pay  a  debt  or  lcg;acy'',  lie  may  be  arrested 
on  such  promise.  So  he  may  be  arrested  in  an  action  of  debt  on 
judjiment,  su^^estini^  a  t/er'as/ayi/*^ ;  if  it  appear  by  affidavit,  or  the 
sheriff's  return',  that  he  has  wanted  the  effects  of  his  testator  or 
intestate. 

In  an  action  against  Husband  and  Wife,  the  husband  alone  is 
liable  to  be  arrested,  on  mesne  process  ;  and  shall  not  be  discharged, 
until  he  have  put  in  bail  for  himself  and  his  uife%  If  the  wife  be 
arrested  on  mesne  process,  she  shall  be  discharged  on  common  bail  ; 
and  that,  whether  she  be  arrested  singly^,  or  jointly  with  her  husband*^. 
But  where  the  wife  is  taken  in  execution,  she  shall  not  be  discharged  ; 
unless  it  appear  that  she  has  no  separate  property,  out  of  which  the 
demand  can  be  satisfied'' ;  or  that  there  is  fraud  and  collusion  between 
the  plaintiff  and  her  husband,  to  keep  her  in  prison'.  And  where  a 
woman,  who  had  given  a  warrant  of  attorney,  married  during  the  term, 
and  was  afterwards  taken  in  execution,  on  a  judgment  signed  as  of  that 
terra,  and  therefore  having  relation  to  the  first  day  of  the  term,  it  was 
holden  that  she  could  not  be  relieved^.  In  an  action  against  the  wife 
only,  if  it  be  clear  and  notorious  that  she  is  covert,  the  court  will 
discharge  her  out  of  custody,  upon  her  own  affidavit  of  the  fact,  which 
must  be  positively  sworn  to',  and  that  her  husband  is  alive  ;  or,  if  she 
has  given  a  bail-bond,  will  order  it  to  be  delivered  up  to  be  cancelled, 
on  filing  common  bail,  or  entering  a  common  appearance'";  unless  she 
has  deceived  the  plaintiff,  by  representing  herself  to  be  a  feme  sole". 
And  common  bail  was  ordered,  in  a  case  vrhere  the  plaintiff,  at  the 
time  of  giving  credit  to  the  defendant,  knew  that  she  was  a  married 
woman,  though  living  apart  from  her  husband,  with  a  separate  main- 

aYelv.   53.    Brownl.   '293.  3  Biilst.   310.  &  Kyi.  223.  K.  B.  Eaines,  96.  3  Wils.  124, 

R.  M.  15  Car.  II.   K.  B.  R.  M.  1654.  §  12.  2   Blac.   Rep.  720.  S.  C.    (J.    P.  but  see   1 

C.  P.Gilb.  C.  P.  37.  Taunt.   254.  cotiira. 

1>  1  Durnf.  &  East,  716.  •>  Chalk  v.  Deacon   ^   zcife,   T.  2  Geo.    IV. 

c  1   Sid.   63.    1   Lev.   39.   Carth.  264.    1  C.  P.  and  see  5  Barn.  &  Aid.  759. 

Salk.  98.  Highmore  on  Bai/,  10.  i  2  Str.   1167.   1237.   1  Wils.   149.    K.  B. 

d  Comb.  206.  325.  Barnes,  203.  3  Wils.  124.  2  Blac.  Rep.  720. 

e  1   Vent.  49.  1  Mod.  8.  S.  C.  6  Mod.  17.  S.  C.  C.  P. 

86.  R.  E.  5  Geo.  II.  1.  fb.J  K.B.  1  Barn.  &  k  PerBnyley,3.  in  Triggs  v.  Triggs,  Tiin. 

Aid.  165.  2  Dowl.  Sc  Ryi.    225.    but  see  1  Vac.  1815.  Man.  Excheq.  67,  8.  and  see  4 

H.  Blac.  235.  East,  521. 

f  Cro.  Jac.  445.  Pr.  Reg.  65,  6.  I  Barn.  &  '5  Barn.  &  Aid.  747. 

Aid.  165.  m  2  H.  Blac.  17.  3  Taunt.  307. 

g  1  Lev.  216.  1    Salk.  115.  6   Mod.  17.  ne  Mod.   105.  7  Mod.   10.  6  Durnf.  fc 

3  Str.  1272.  1  Dainf.  &.  East,  486,  2  Dowl.  East,  451.    1  New  Rep.  C.  P.  54. 
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tcnance*.     So  where    a  feme  covert,  separated  IVoiu  licr  liusbantl   by 
a  sentence  of  divorce  a  mensd  et  thori),    was  liolden  to    bail,  while 
an   appeal  was  still  pending  ai^ainst  the  sentence,    the  court,  on  mo- 
tion, ordered  the  bail-bond  to  be  canc(?Iled,  on  her  entering'  a  common 
appearance''.     In    order   to  entitle  a  ferne-covert  to    her    discharge, 
it  is  not  necessary  that  her  coverture  shouKl  be   known  to  the  plain- 
tilf ;  nor  is  it  sufHciont  to  j)revent  it,   that  she  has  appeared  and  acted 
as  a  ferae  sole,  and  obtained  credit  in  that  character,  unless  she  repre- 
sented herself  to  be  single'^.     And  wliere  uo  fraud  was  intended,  the 
court  of  King's  Bench    discharged  her  on  common  bail ;  though  at 
the  time  of  the  credit  given  her  by  the  plaintiff,  she  informed  him  by 
mistake  that  her  husband  was  dead''.     But  if  the  fact  of  the  coverture 
be  doubtful,  or  the  defendant  has  obtained  credit  by  imposing  herself 
on  the  plaintiflT  as  a  feme  sole,  she  must  find  special  bail,  and   plead 
her  coverture,  or  bring  a  writ  of  error*.     And  the  court   of  Common 
Pleas  refused  to  discharge  a  defendant  on  the    ground  of  coverture, 
she  being  \\  foreigner,  and  her  husband  abroad  ;  though  she  was  not 
separated  from  him  by  deed,  had  no  separate  maintenance,  nor  had 
ever  re|)resentetl   herself  as    a    single   womanf.      Where   a   married 
woman  had  been  arrested  as  acceptor  of  a  bill  of  exchange,   at   the 
suit  of  an  indorsee,  the  court  of  Common  Pleas  woidd  not  order  the 
bail  bond  to  be  cancelled,  on  an  afFulavit  that  the  drawer,  when   he 
drew   the  bill,  knew  the  defendant  to  be  a  married  womani? :     And 
where  a  woman  was  arrested  as  drawer  of  a  bill,  at  the  suit  of  an 
indorsee,  that  court  refused  to  discharge  her,  on  the  affidavit  of  a  third 
person,  that  she  was  married^      But   where   a  married  woman   had 
been  arrested  as  acce^^or  of  a  bill  of  exchange,  at  the  suit  of  an  ad- 
ministratrix,   to   whose   intestate  the    bill   was   indorsed,  the   court 
ordered  the  bail-bond  to  be  delivered  up  to  be  cancelled,  on  an  affida- 
vit that  the  drawer  and  intestate  knew,  at  the  time  the  bill  was  drawn 
accepted  and  indorsed,  that  the  defendant  was  married'.     If  a  plain- 
tiff knowingly  arrest  a  married  woman,  the  court  of  Common    Pleas 
will  make  him  pay  the  costs  of  the  motion  for  her  discharge'' :     And, 
in  the  Exchequer,  the  court  would  not  order  a  feme  covert   to  pay 

■  7  East,  SS'?.  3  Taunt.  307.  but  this  was  said  by  Ilcatk,  J.  to  be  a  very 

•>  3  Brod.  &,  Bing.  9'2.  loose  note.  2  New  Rep.   C.  P.  381.  and  see 

e  1  New  Rep.  C.  P.  64.  2  Salk.  646.  2  Esp.   Rep.   554.  1   Bos.  & 

<^  1  East,  16.  Pul.  557. 

'>  Wilson  \,   Campbell, 'M.  20  Ceo.  IH.  K.  E  2  xMarsb.  40.  7  Taunt.  55. 

B.  2  Blac.   Rep.  903.  3    Bos.  &  Pul.  220.  h  7  Taunt.  55.  2  Marsh.  385.  S.  C. 

3  Durnf.  &  East,  194.     1  East,  16.  •  2  Moore,  211. 

^1  New  Rep.  C.  P.  380.  Marchw  Capelli,  k  3  Taunt.  307.     • 
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costs,  nor  impose  any  terras,  on  her  being  discharged,  although  it  was 
sworn  lliat  she  was  carrying  on  business  on  her  own  separate  account, 
and  tliat  the  action  was  brought  for  goods  furnished  to  her  in  the  way 
of  her  tradc\ 

The  Parties  to  a  suit,  and  their  Altornies  and  Witnesses,  are  for 
the  sake  of  public  justice,  protected  from  arrest,  in  coming  to,  at- 
tending upon,   and  returning  from  the  courts;    or,  as  it  is  usually 
termed,  eundo,  morando,  et  redeundo^.     And  this  protection  extends 
to  persons  attending  the  insolvent  debtors'  courf^ ;  or  who  come  from 
abroad  to  give  evidence,  without  a  subpoena'\     Nor  have  the  courts 
been  nice  in  scanning  this  privilege ;    but  have  given  it  a  large  and 
liberal  construction.     Thus  a  plaintiff,  who  was  attending  from  day  to 
day  at  the  sittings,  in  expectation  of  his  cause  being  tried,  was  held 
to  be  privileged  from   arrest,  whilst  waiting  for   that  purpose  at  a 
coffee  house  in  the  vicinity  of  the  court,  before  the  actual  day  of  trial*. 
And  where  the  defendant  was  attending  his  cause  at  the  sittings,   and 
thou"-h  it  was  put  off  early  in  the  day,  stayed  in  court  till  five   in  the 
afternoon,  and  tlien  went  with  his  attorney  and  witnesses  to  dine  at  a 
tavern,  where  he  was  arrested  during  dinner  ;  the  court  held,  that  such 
a  necessary  refreshment  as  this  ought  not  to  be  looked  upon   as  a  de- 
viation, so  as  to  cancel   the    defendant's  privilege   redeundo^.      So 
where  a  witness,  having  attended  a  trial  at  Winchester  assizes,  which 
was  over  on  Friday  about  four  in  the  afternoon,  was  arrested  on 
Saturday  about   seven  in  the   evening,  as  she  was  going  home  in  a 
coach  to  Portsmouth,  the  court  held  that  she  ought  to  be  discharged, 
her  protection    not  being  expired ;   and    that    a  little    deviation    or 
loitering  would  not  alter  its.     There  is  indeed  a   case  in  the  year 
books'',  where  a  man  was  arrested  in  a  town,  which  was  forty  miles 
out  of  his  way,  and  yet  was  allowed  his  privilege ;  for  perhaps,  it  is 
said,  he  went  tliere  to  buy  a  horse,  or  other  necessaries  for  his  jour- 
ney.    But  the  sheriff  is  not  bound  to  take  notice  of  the  privilege  of  a 
witness'.      And  where  an  attorney  had  been  attending  a  cause  at  the 
Middlesex  sittings  in  term,  which  was  put  off  to  the  adjournment 
day,  after  which  he  went  with  his  witnesses  to  a  coffee  house,  where 
he  was  arrested,  three  hours  after  the  rising  of  the  court,  on  an  at- 
tachment for  non-payment  of  money,  the  court  held  that  an  attorney 

a  9  Price,  161.  K.  B. 

^2  Rol.  Abr.  272.  2  Lil.  P.   R.  369.     1  ^ll  East, 439. 

Mod.  66.  S.  C.  1  Vent.  11.  Gilb.  C.  P.  207  ^S  Blac.  Rep.  1113. 

&c.  Barnes,  27.  378.    2  Str.  986.    Peake's  6  Gilb.  Cas.  K.  B.   308.  2  Str.  986.  S.  C. 

Evid.  193.  1  Campb.  229.  4  Moore,  34.  cited. 

«;  6  Taunt.  356.  2  Marsh.  57.  S.  C.  '»  Bro.  Abr.  tit.  Privilege,  4. 

^  Wulpole  V.  Alexander,  11.  22  Geo.    ill.  >  2  Blac.  Rep.  1190. 


EROM    ARREST.  199 

was  not  to  be  allowed  so  long  a  time  lo  speak  to  his  witnesses  on 
such  an  occasion,  before  he  went  home  ;  and  that  he  was  properly 
taken".  In  the  same  case,  the  attorney  liaving  been  discharged,  on 
payment  of  the  money  lor  wliicli  the  aitacliment  issued,  was  taken  in 
execution  at  the  door  of"  (he  court,  as  he  was  i;oing  away  ;  and  the 
court  held,  that  as  he  was  decided  to  have  been  in  legal  custody,  he 
was  not  entitled  to  any  privilege  redeundo. 

The  privilege  we  are  speaking  of  has  been  holden  to  extend  to  all 
persons    who   have   any  relation    lo   a   cause,    which   calls   for   their 
attendance  in  court,  and   who  attend  in   the   course  of  that  cause, 
though   not  coinj)elIed  by  process  ;  such  as   bail,  &c''.     And   it  has 
been  determined,  that  the  party  to  a  cause  is  privileged  from  arrest 
for  debt,  during  his  attendance  on  an  arbitration,  under  an  order  of 
nusi  prills,   made  a  rule  of  courf^  ;  or  on  tlie  execution  of  a  writ  of 
inquiry'.       So  the  summons  of  an  arbitrator,  to  whom  a  cause  has 
been  referred   by  order  of  the  court  of  Chancery,  protects  a  j)arty 
from    arrest,  under    process  of  the  court  of  King's   Bench,    whilst 
employed    in    bond    fide   obedience   to   the   summons'".     But  where 
a  party  residing   in  London,  was  summoned  to  attend  an  arbitrator 
at  Exeter,  and  required  lo  bring  with    him  certain  papers  then   at 
Clifton,  and   he  went  to  the  latter  place,  where  all    his  papers  were 
to  make  a  selection,  and  having  stayed  there  more  than  twenty  four 
hours   for   that   purpose  and    necessary  refreshment,    was  arrested  • 
a  majority  of  the  judges   of  the  court  of  King's  Bench  held,  that  he 
was  not  entitled  to  be  discharged  out  of  custody,  having  no  rio-ht  to 
stop    and  sort  his  papers'.     It   is  likewise  holden,   that  all  persons 
attending  under  the  summons  of   commissioners    of   bankrupt,   are 
protected  from  arrest*^:   And  a   witness  attending   commissioners    in 
order  to  tender  his  testimony  upon  a  subject  of  inquiry  before  them 
without  having  been   summoned  for  that  j)urpose,  is  privileged  from 
arrest  during  such  attendance,  and  in  returning"^.     But  the  court  of 
King's  Bench  would  not  discharge  a  person   in  custody,  by  process 
of  the  sheriff's  court,  in  a  cause  afterwards  removed   into  the  Kin"-'s 
Bench,  because   he  was  arrested  while  attending  commissioners  of 

•  Rex  V.   PriMle,  M.  27  Geo.  III.  K.  B.  «  3  Barn.  &  Aid.  252.   1  Chit.  Rep.  679. 
and  see  1  Smith  R.  35j.                                           S.  C.  But,   in  the  same  case,  a  majdrity  of 

^  Walpole  V.    Alexander,   II.  11  fieo.  III.  the  judges  of  the  court  of  Exchequer  were 

K.  B.   1  H.  Blac.  636.    1  Maule  &  Sel.  633.  of  a  different  opinion.    1   Chit.  Rep.   689. 

S  Rose,  23.  (d).  7  Price,  699. 

c  2  Blac.  Rep.  1110.    8  Durnf.  &  East,  f7Ves.3I2.  1  Rosp,  265.  n. 

536.  3  East,  89.  3  Barn.  &,  Aid.  252.  1  Chit.  %  1   Ves.  &  B.  316.    1   Rose,  45/.  S.  C. 

Rep.  679.  S.  C.  Id,  682.  but  quart  if  protected  eundof  Id. 

*  4  Moore,  34. 
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bankrupt,  <o  prove  u  debt".     Ami  a  capital  burgoss  of  a  borouj^li, 
atteiulin""  i">  election   of  co-burgesses,  under  a  summons  from  the 
mayor,  issued  in  obedience  to  a  mandamus,  directing  the  corporation 
to  proceed  to  such  election,    is  not  j)rivileged   from  arrest,  during 
his  attendance  there  for  that   purj)ose''.     If  a  party  be  arrested,  in 
comin"'   to  attend  the  trial  of  his  cause,   the  judge   at  nisi  prius 
\\\\\  grant  a  habeas  corpus  to  discharge  him  ;  and  will   put  off  the 
trial  until  he  is  released*^.    So  where  a  witness  from  the  country,  on 
his  arrival  in  London,  for  the  purpose  of  giving  evidence  in  a  cause 
which  stands  for  trial  during  the  sittings,  is  arrested  for  debt,  the 
proper  course  for  obtaining   his  discharge,  is   to  bring  him  before 
a  judo-e  at  chambers,  by  writ  of  habeas  corpus'K     If  a  defendant  be 
arrested  by  quo  minus,  while   protected  as  a  suitor,  by  the  privilege 
of  the  Common  Pleas,  he  may  be  discharged   either  by  that  court, 
or  the  court   of  Exchequer^     And  where  a  solicitor  was  arrested  on 
his    way    to    Lincohi's    Inn   Hall,    for    the   i)urpose   of    attending 
a  petition  in  bankruptcy,  he  was  ordered  to  be  discharged  on  motion, 
having  been  first  sworn  by  the  Register,  and  examined  by  the  Lor(i 
Chancellor^.     But  an  arbitrator,  or  commissioner  of  bankrupt,  is  not 
empowered  to   discharge   a  person   arrested   during   his   attendance 
before  thems  ^    nor  the  undersheriff,  on   the  execution  of  a  writ  of 
inquiry''. 

By  the  mutiny  act',  "  all  witnesses  duly  summoned  by  the  judge 
*'  advocate,  or  person  officiating  as  such,  shall  during  their  necessary 
"  attendance  on  courts  martial,  and  in  going  to  and  returning  from 
*'  the  same,  be  privileged  from  arrest,  in  like  manner  as  witnesses 
**  attending  any  of  his  majesty's  courts  of  law  are  privileged  ;  and  if 
"  any  such  witness  shall  be  unduly  arrested,  he  shall  be  discharged 
"  from  such  arrest,  by  the  court  out  of  which  the  writ  or  process 
"  issued,  by  which  such  witness  was  arrested,  or,  if  the  court  be  not 
*'  sitting,  then  by  any  judge  of  the  court  of  King's  Bench,  &c.  as  the 
"  case  shall  require,  upon  its  being  made  appear  to  such  court  or 
**  judge  by  affidavit,  in  a  summary  way,  that  such  witness  was  ar- 
"  rested  in  going  to,  or  returning  from,  or  attending  upon  such  court 
"  martial." 

"  4  Dunif.  &  East,  377.  but  see  7  Ves,  «  3  Anstr.  941.  and  see  4  Moore,  36. 

3l6,    1   Rose,  265.  n.    2   Rose,    24,    semL.  f  16  Ves.  413.  See  also   14  Ves.  183.  S. 

contra,    and    see    1  Atk.   55.   2    Blac.  Rep.  P.  in  which  the  Lord   Chancellor  adminis-. 

Il42.    1   H.  ]31ac.  636.    West  on  Extents,  tered  the  oath,  and  examined  the  party,  "m 

95.  the  absence  of  the  Register. 

b  7  Taunt.  682.   1  Moore,  413.  S.  C.  g  4  Moore,  36.  per  Park,  J. 

g   1  Campb.  229.  h  4  Moore,  34. 
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Seamen  and  Soldiers  arc  also,  under  certain  circumstances,  j)ri- 
viloged  iVoui  arrest.  Thus,  with  regard  to  seamen,  it  is  enacted", 
that  "  no  person  who  shall  serve  as  a  pettif  officer^'  or  seaman,  or 
"  he  esuharked  as  a  non-commissioned  ofjicer  of  marines,  or  marine, 
"  on  hoard  any  of  his  majesty's  ships  or  vessels,  shall  he  liable  to  he 
"  taken  out  of  liis  majesty's  service,  hy  any  process  or  execution 
"  whatsoever,  either  in  Great  Britain,  Ireland,  or  any  other  j)art  of 
"  his  majesty's  dominions,  other  than  for  some  criminal  matter,  unless 
"  such  process  or  execution  be  for  a  real  debt,  which  shall  have  been 
"  contracted  by  such  j)etty  ofHcer  or  seaman,  noii-couuuissioned 
*'  ollicer  of  marines,  or  marine,  when  he  did  not  belong  to  any  ship 
*'  or  vessel  in  his  majesty's  service,  or  other  just  cause  of  action,  and 
**  unless,  before  the  taking  out  of  such  process  or  execution,  not 
"  being  for  a  criminal  matter,  or  for  a  debt  contracted  in  the  service 
"  as  aforesaid,  the  plaintill"  or  jjlaintills  therein,  or  some  other  jierson 
"  or  persons  on  his  or  their  behalf,  shall  make  atfidavit,  before  one 
"  or  more  judge  or  judges  of  the  court  of  record,  or  other  court  out 
"  of  which  such  process  or  execution  shall  issue,  or  before  some  per- 
"  son  authorized  to  take  affidavits  in  such  courts,  that  to  his  or  their 
"  knowledge,  the  sum  justly  due  to  the  plaintifTor  plaintiffs,  from  the 
"  defendant  or  defendants  in  the  action,  or  cause  of  action  on  which 
"  such  process  shall  issue,  or  the  debt  or  damage  and  costs  for  which 
"  such  execution  shall  be  issued  out,  amounts  to  the  value  of  twenty 
"  ])ounds  at  the  least,  and  that  such  debt,  so  amounting  to  twenty 
"  pounds  or  upwards,  was  contracted  by  the  said  defendant,  when  he 
"  did  not  belong  as  aforesaid  to  any  sliij)  in  his  majesty's  service  ;  a 
"  memorandum  of  which  oath  shall  be  marked  on  the  back  of  such 
*'  process  or  writ,  for  which  memorandum  or  oath  no  fee  shall  be 
"  taken." 

A  similar  privilege  is  allowed,  by  the  annual  mutiny  acts',  to  vo- 
lunteer soldiers,  who  are  not  liable  to  be  taken  out  of  his  majesty's 
service,  by  any  process  or  execution  whatsoever,  other  than  for  some 
criminal  matter,  unless  for  a  real  debt,  or  other  just  cause  of  action: 
and  unless,  before  the  taking  out  of  such  process  or  execution,  (not 
being  for  a  criminal  matter,)  an  affidavit  shall  be  made  as  before- 
mentioned,  that  the  original  sum  justly  due  and  owing  to  the  plaintiff 
or  plaintiffs,  from  the  defendant  or  defendants  in  the  action,  or  cause 

a  Stat.    1   Geo.  II.    slat.  '2.  c.   14.    §   J3.  officers,  seamen,  and  non-commissioned  ofli- 

r.arncs,    95.  114.  and  see  the  statutes  3'2  cers  of  marines,  or  marinr',  see  the  stat.  32 

tJeo.  HI.  c.  33.  §  22.  44  Geo.  III.  c.  13.   11  Geo.  III.  c.  34.  §  8. 

Hast,  25.  «=  37  Geo.  III.  c.  33.  §  63.  and  st«  the  last 

For   a  descriiitiuii    of  J:elti/  or  iiifLrior  mutiny  act,  3  Gt.o.  iV.  c.  13.  §  123. 
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of  action  on  which  such  process  shall  issue,  or  the  original  debt  for 
which  such  execution  shall  be  sued  out,  amounts  to  the  value  of 
twenti/  pounds  at  least,  over  and  above  all  costs  of  suit  in  the  same 
action,  or  in  any  otiier  action  on  which  the  same  shall  be  grounded. 

These  acts  have  been  construed  to  extend  not  merely  to  common 
soldiers,  and  troopers"  in  the  life  guards,  &c.  but  also  to  non-com,- 
missioned  or  warrant  officers,  as  gunners'*,  Serjeants,  and  drum- 
mers'' :  For  a  serjeaut  is  a  soldier  with  a  halbert  ;  and  a  drummer  is 
a  soldier  with  a  drum''.  These  acts,  however,  do  not  extend  to  com- 
missioned ofticers  ;  nor  to  the  case  of  soldiers  imprisoned  for  dis- 
obeying orders  of  justices%  or  on  any  other  criminal  account^.  And 
if  a  non  commissioned  officer  has  been  arrested  and  given  bail,  the 
court  of  Common  Pleas  will  not,  after  judgment  recovered  against 
the  bail,  set  aside  the  proceedings,  and  cancel  the  bail  bond?.  It 
should  also  be  observed,  that  volunteer  drill  Serjeants,  &c.  though 
subject  to  the  regulations  of  the  mutiny  act,  so  far  as  relates  to  trial 
and  punishment  by  volunteer  courts  martial,  according  to  the  statute 
44  Geo.  111.  c.  54.  §  21.  are  not  privileged  from  arrest  for  debts 
under  20/.  as  regular  soldiers''. 

By  the  same  acts  of  parliament,  "  if  any  petty  officer  or  seaman, 
"  non-commissioned  officer  of  marines,  or  marine,  or  any  volunteer 
"  soldier,  shall  nevertheless  be  arrested  contrary  thereto,  it  shall  and 
"  may  be  lawful  for  one  or  more  judge  or  judges  of  the  court  out  of 
"  which  the  process  or  execution  shall  issue,  upon  complaint  thereof 
"  made  by  the  party  himself,  or  by  any  of  his  su})erior  officers, 
"  to  examine  into  the  same,  by  the  oath  of  the  parties  or  otherwise, 
"  and  by  warrant  under  his  or  their  hands  and  seals,  to  discharge 
"  such  petty  officer,  &c.  so  arrested,  without  paying  any  fee  or  fees, 
"  upon  due  proof  made  before  him  or  them,  that  such  petty  officer  or 
"  seaman,  non-commissioned  officer  of  marines,  or  marine,  was 
"  actually  belonging  to  one  of  his  majesty's  ships  or  vessels,  or  that 
"  such  soldier  was  legally  inlisted  as  a  soldier  in  his  majesty's 
**  service,  and  arrested  contrary  to  the  intent  of  the  before-mentioned 
"  acts ;  and  also  to  award  the  party  so  complaining,  such  costs  as 
*' such  judge  or  judges  shall  think  reasonable;  for  the  recovery 
*'  whereof,  he  shall  have  the  like  remedy  that  the  person  who  takes 
"  out  the  said  execution  might  have  had  for  his  costs,  or  the  plaintiff 
*'  in  the  like  action  might  have  had  for  the  recovery  of  his  costs,  in 

a  1  Str.  2.  Say.  Rep.  107.  ^2  Durnf.  &  East,  270. 

b  1  Str.  7.  f  5  Durnf.  &  East,  156. 

c  1  Wils.  216.  1  Blac.  Rep.  23.  S.  C.  8  4  Taunt.  557. 

d  1  Blac.  Kep.  30.  h  8  East,  1©5. 
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"  case  judi^ment  had  been  given  for  him  with  costs,  against  the  de- 
"  feiidant  in  the  said  aetion\" 

]?y  other  acMs  of  parhaineiit'",  for  the  speedy  and  effectual  reoruit- 
iiig  of  his  majesty's  laud  forces  and  marines,  "  no  ])ersoM,  listed  by 
"  virtue  of  those  acts,  shall  be  liable  to  be  taken  out  of  his  majesty's 
'*  service,  by  any  process,  other  than  for  some  criminal  matter." 
But  these  latter  acts  were  only  meiiit  to  j)rivilege  such  |)ersons  as 
were  comj)elled  to  serve  against  their  will"" ;  or  rather  to  pr.viMit  their 
being  taken  out  of  the  service,  by  means  o^ feigned  actions. 

liankrupts,  who  arc  not  |)reviously  in  custody,  arc  exempted  by 
statute'',  from  the  arrest  of  their  creditors,  in  coming  to  surrender, 
and  from  their  actual  surrender  for  two  and  forty  days,  or  such 
further  time  as  shall  be  allowed  for  finishing  their  examination  ; 
which  privilege  is  allowed  in  all  cases,  excei)t  that  of  a  surrender  in 
discharge  of  bail'.  The  surrender  of  the  bankrupt  to  the  commis- 
sioners, at  a  private  meeting,  entitles  him  to  the  benefit  of  this  privi- 
legef ;  and  it  extends  to  the  end  of  the  forty  second  day%  and  after- 
wards, if  the  bankrupt  surrender  within  two  and  forty  days,  to  the 
end  of  the  enlarged  time  allowed  by  the  commissioners,  or  tiie  lonl 
chancellor,  in  pursuance  of  the  statute  5  Geo.  II.  c.  30''.  And  where 
a  bankrupt,  whose  last  examination  had  been  adjourned  sine  die, 
gave  his  voluntary  attendance  before  the  commissioners,  in  order  to 
be  examined  at  a  meeting  under  his  commission  for  a  distinct  pur- 
pose, and  was  there  arrested,  the  chancellor  held  him  to  be  entitliMl 
to  his  discharge'.  So  it  has  been  holden,  that  a  bankrupt  attending 
the  hearing  of  a  petition  for  leave  to  surrender,  aft(!r  the  time  has  ex- 
])ired,  is  privileged  from  arrest,  as  a  party  attending  his  own  cause''. 
So  a  bankrupt  attending,  upon  notice  for  that  purpose,  a  meeting  of 
the  commissioners,  to  declare  a  dividend  of  his  estate,  is  protected 
Irom  arrest,  at  the  suit  of  a  creditor,  during  such  attendance,  al- 
though several  years  after  his  last  examination'.  And  where  a  bank- 
rupt was  arrested  on  a  writ  of  extent,  while  actually  attending  to 
give  evidence  before  commissioners  of  bankrupt,  the  chancellor  dis- 
charged him,  as  being  privileged  from  arrest  at  common  law*".  But 
as  the  king  is  not  bound  by  the  statute  5  Geo.  II.  c.  30.,  it  is  holden, 

•  Stat.  1  Geo.  II.  c.  14.  §  15.  32  Geo.  III.  s  7  Ves.  317. 

c.  33.  §  22.  37  Geo.  III.  c.  33.  §  63.  ''  8  Durnf.  &  East,  475.  3  Esp.  R-p.  40, 

■»  29  Geo.  11.  c.  4.  §  14.  30  Geo.  II.  c.  8.  S.  C.   1  Rose,  264.  n. 
§  20.  '1  Rose,  260. 

«:  1  Bur  339.  466.  i*  15  Ves.  117. 

^  5  Geo.  II.  c.  30.  %  5.  '3  Durnf.  &  East,  534.  3  tsp.  Rep.  117. 

e  5  Durnf.  &  East,  209.  S.  C. 

i  1  Rose,  46.  230.  '"  Ex  yuric  Russcl,  1  Rose,  278. 
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that  a  bankrupt  is  not  cnlitled  to  he  (lisch;iri;e(l  hy  virtue  of  that 
statute  when  arrested  on  a  writ  ot"  extent,  during  the  time  of  privi- 
leffe".  It  should  also  he  observed,  that  the  privilec^e  we  are  now 
s])eakin<;  of,  is  a  particular  i)rivilege,  to  enable  bankrupts  to  sur- 
render, and  till  their  actual  surrender,  is  confined  to  the  act  of  going 
with  that  view  ;  not  a  general  privilege,  during  the  whole  time  which 
the  act  of  parliament  allows  them  for  that  purjjose''.  And  they  may 
be  taken,  in  order  lo  be  surrendered  by  their  bail,  at  any  time  ;  even 
dining  their  examination  before  the  commissioners^  So  where  a 
bankrupt,  liaving  escaj)ed  out  of  the  custody  of  the  marshal,  and  being 
at  lar"-e,  surrendered  to  a  commission  subsequently  issued,  and  re- 
ceived the  protection  conferred  by  the  statute ;  the  court  held,  that 
he  might  notwithstanding  be  retaken,  and  detained  in  custody  by 
the  marshal''. 

When  the  time  of  privilege  is  expired,  bankrupts  are  liable  to  be 
arrested,  till  they  have  obtained  their  certificates,  for  debts  contracted 
previous  to  the  date  and  issuing  of  the  commission,  and  not  ])roved 
or  claimed  under  it.  And  the  court  would  not  discharge  a  defendant 
out  of  custody  on  common  bail,  on  the  ground  that  the  plaintiff's,  at 
whose  suit  he  was  arrested,  were  assignees  under  a  commission  of 
bankrupt,  sued  out  above  three  years  before,  against  the  defendant, 
under  which  they  had  received  dividends  ;  though  they  suspended 
the  execution  of  the  rule  on  the  sheriff  to  bring  in  the  body,  to  give 
the  defendant  time  to  make  application  to  the  lord  chancellor  for 
relief*".  So  where  the  plaintiff  had  petitioned  for  a  sequestration  in 
Scotland  against  the  defendant,  this  was  holden  not  to  be  a  sufficient 
cause  for  discharging  him  on  common  baiF.  But,  by  the  statute  49 
Geo.  111.  c.  121.  §14.  '*  the  proving  or  claiming  a  debt  under  a 
"  commission  of  bankrupt,  by  any  creditor,  shall  be  deemed  an  elec- 
"  tion  by  such  creditor,  to  take  the  benefit  of  such  commission,  with 
"  respect  to  the  debt  so  proved  or  claimed  by  him."  This  statute 
however  has  only  a  prospective  operation  :  and  therefore,  where  a 
creditor  had  both  proved  his  debt  under  a  commission  of  bankrupt, 
and  commenced  an  action  against  the*  bankrupt,  before  the  passing 
of  the  statute,  the  court  of  Common  Pleas  held  that  it  did  not  compel 
him  to  relinquish  his  action^.    And  the  words  of  the  statute  must  be 

a  Ex  parte  Temple,  2  Rose,  22.  and  sec  he  may  be  discharged  on    moticn,  or  must 

West  on  Extents,  95.  apply  by  petition,  id.  230. 

b  Cowp.  15^-  ^  ^  Dunif.  &  East,  36-i.  and    see    1   Bos. 

c  1  Atk.  238.  Co.    B.  L.    113.    3  Taunt.  &  Pul.  302.  424.  3  Bos.  &,  Pul.  6. 

•  25  ^  Carruthers  v.    Parkin,  H.  41  Geo.    III. 

d  1  Barn.  &  Aid.  308.     And  for  the  cases  K.  B. 

inwhich  a  bankrupt  isprolectcd  from  arrest,  S  2Taunt.  181. 
see  1  Rose,  2G4,  o.  n. ;  and  lor  those  in  which 
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(akorj  to  relate  to  cases  where  a  party,  who  has  proved  under  a  com- 
mission, arrests  the  same  person  under  whose  commission  he  has 
proved*:  Therefore,  where  separate  commissions  of  bankruptcy 
were  issued  against  three  of  four  irartncrs,  to  which  they  conforuicd 
and  passed  tlieir  examinations,  and  an  order  was  made  for  ailowini; 
the  joint  crethtors  to  prove  their  debts  under  the  commission  of  one 
ol'  the  three  bankrupts,  under  which  commission  the  jdaintills  proved 
their  joint  debt,  and  afterwards  sued  all  the  partners  for  the  same 
debt,  and  arrested  one  of  the  other  two,  imder  whose  commission 
they  had  not  jirovcd  ;  the  court  held,  that  he  was  not  entitled  to  be 
discharged  out  of  custody".  The  election  also  is  confined  to  the  debt 
actually  proved  :  Therefore,  where  two  parcels  of  goods  were  sold 
at  diderent  times,  and  paid  for  by  bills,  and  the  vendee  after- 
wards becoming  bankrupt,  the  vendors  proved  under  the  commission, 
for  the  amount  of  the  first  parcel,  for  which  they  still  held  the  bill  of 
exchange  ;  and  the  bill  for  the  other  parcel  having  been  negotiated 
by  them  j)rior  to  the  baidvrupicy,  and  being  then  outstanding,  was 
afterwards  dishonoured  ;  the  court  held,  that  tlie  vendors  were  not 
precluded  by  the  above  statute,  from  suing  the  bankrupt  for  the 
amount  of  the  last  i)arcel  of  goods'".  And  the  proof  of  a  debt  under 
the  commission,  cannot  be  pleaded  in  bar  to  an  action  brought  for  its 
recovery  ;  though  it  may  be  a  ground  for  the  delendant  to  apply  to  the 
court  in  which  the  action  is  brought,  to  stay  the  proceedings,  or  to  the 
chancellor,  to  expunge  the  debt'.  But  it  seems  that  the  proving  of 
a  debt  under  a  commission,  is  an  election  by  the  creditor,  within 
the  statute  49  Geo.  III.  c.  1'21.  §  14.  which  deprives  him  of  his 
remedy  by  action  against  the  bankrupt,  in  the  cases  excepted  by  the 
statute  5  Goo.  II.  c.  30.  §  9''.  And  where  ihc  plaintiff,  in  an  action 
against  a  bankrupt,  makes  his  election  to  proceed  under  the  commis- 
sion, the  defendant  is  entitled  to  have  some  entry  or  suggestion,  re- 
cording the  election,  put  on  the  record*". 

By  the  statute  5  Geo.  II.  c.  30*^.  a  bankrupt  is  discharged  by  his 
certificate,  from  all  debts  due  or  owing  at  the  time  he  became  bank- 
rupt ;  and,  in  case  he  shall  be  afterwards  arrested,  prosecuted  or  im- 
pleaded for  any  such  debt,  he  shall  be  discharged  upon  common  bail. 
When  bankrupts  therefore  have  duly  obtained  their  certificates,  as 
they  cannot  be  sued,  so  they  are  not  liable  to  be  arrested  for  any  debts 
contracted  prior  to  their  bankruptcy,  or  before  the  date  and  issuing  of 

»  16  East,  252,  «*  3  Maule  &  Sel.  78. 

••  1  Barn.  &  Aid.  121.  :iiid  see  5  Barn.  &  «  6  Taunt.  5i9. 

AM.  95.  ^  §"•  and  see  erf.  §  13.  for  the  manner  of 

*■  5  Barn.  &  Aid.  95,  discharging  him. 
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the  commission%    though  not   payable  till  afterwards'';    nor  for  the 
costs  of  any  proceedhigs  for  the  recovery  of  such  debts%   or  of  any 
intorest  thereon  penduigthe  commission.   But  where  the  commission*^, 
or  certilicatc',   appears  to  be  fraudulent,  or  the  debt  arises  after  the 
bankruptcy,  as  upon  a  recognizance  in  error^,  or  bail  bond^,  or  on  a 
bond  given  by  a   member  of  parliament,   being  a  trader,  under  the 
statute  4  Geo.  III.  c.  33.  §  V\  which  was  not  then  forfeited,  or  upon 
a  promise  of  indemnity'  which  was  then  unbroken,  the  bankrupt  may 
be  arrested,  notwithstanding  his  certificate.     So,  where  the  obligor  in 
a  bastardy  bond,  after  the  bond  had  been  forfeited,  became  bankrupt, 
and  obtained  his  certificate,  the  court  held,  that  the  parish  officers 
were  not  thereby  precluded  from  recovering  upon  the  bond,  further 
expenses  incurred  subsequent  to    the  bankruptcy''.     Where  an  action 
is  brought  for  the  recovery  of  a  debt  due  before  the  bankruptcy,  the 
bankrupt  is   discharged   by  his  certificate  from   the   payment  of  the 
costs,  as  well  as  the  debt  ;  whether  the  action  be  brought  before,  or 
after'  the   issuing  of  the  commission  ;     and   if  before,    whether   the 
bankruptcy  happened  before  verdict'",  or  after  verdict  and  before  final 
judgment".     And  a  certificate  will  discharge  a  cognovit^  given  after  a 
secret  act  of  bankruptcy,  for  a  debt  previously  due,  with  interest  and 
costs".     But  where  an  action  is  brought  for  the  recovery  of  damages 
for  a  tort  or  trespass,  and  the  defendant  becomes  bankrupt  between 
verdict  and  judgment,  he  is  not  discharged  by  his  certificateP.     And 
so,  where  the  plaintiff  is  nonsuited^i,  or  has  a  verdict'  against  him,  and 

a  Stat.  46  Geo.  III.  c.  135.    §  2.  Moore,  196.    2  Moore,  326.  8  Taunt.  3l5. 

b  Stat.  7  Geo.  I.  c.  31.    §  1,2.    Stat.  49  S.  C.  3  Barn.  &  Aid.  o21.    S.  C.   in    Error. 

Geo.  HI.   c.  121.    §  9.    and  see  2  Sir.   949.  2  Burn.  &  Aid.   802. 

Barnes,   101.    3  Wiis.  17.  Cowp.  22.  Doug.  '  2  New  Rep.  C.  P.  190.  and  see  4  Moore, 

669.  350.   2  Brod.  &  Bing.  8.  S.  C. 

•  2  Str.  1196.    I  Wil;;.  41.    S.  C.   Cowp.  «>  1    H.  Blac.    29.    but  see  1 1  Ves.  646. 
]38.  6  Durnf.  &  East,  282.  King  v.  ,  E.  semb.  contra. 

44  Geo.  111.  K.  B.  3  Maule  &  Sel.   326.  2  n  2  Blac.  Rep.  1317. 

Blac.  Rep.  1317.     1  H.  Blac.  29.   1  Bos.  &  °  1  Chit.   Rep.  16.  but  see  2  Taunt.  68. 

Pul.  134.  2  New  Rep.  C.  P.   1  90.  and  see  4  2  Rose,  1 12.  S.  C.  semb.  contra. 

Moore,  350.  2  Brod.  &  Bing.  8.   S.  C.   but  P  Ex  parte  Charles,  14  East,  197.  2  Maule 

gee  1  Str.  477,  8.  Ex  parte  Hill,  1 1  Ves.  646.  &  Sel.    70,    3  Maule  &  Sel.   327.    Wightw. 

2NewRep.  C.  P.  191.  (a.)  16.  but  see  the  case  of /.a7iff/orrf  u.  £//u,  E. 

d  2  Blac.  Rep.  725.  Cowp.  824.  2  Bos.  &  25  Geo.  III.    K.  B.    I  H.   Blac.    29.   n.    14 

Pul.  390.   but  see 5  Moore,  21.  East,  202.   (b.)   which  case  was  overruled, 

*  Doug.  228.  2  H.  Blac.  1.  by  the  case  ex  parte  Charles. 

t  2  Str.  1043.  and  see  2  Blac.  Rep.  811.  i  Ex  parte  Todd,    cited   in  5  Wils.  270' 

2  Taunt.  246,  7.  but  see  5   Durnf.   &    East,   365.    1  Bos.  & 

s  1  Bur.  436.  but  see  Cowp.  25.  Pul.  134.  contra  ;  which  cases  seeni  to  have 

h  5  Barn.  &  Aid.  250.  been  over-ruled,   by  that  ex  parte  Charles, 

>  3  Wils.  13.  2  Blac.  Rep.  794.  839.  14  East,  197.  and  see  11  Ves.  646. 

V  1  Barn.  &  Aid.  491.  2  Stark.  Ni.  Pri.  '  5  Taunt.  778.   1  Marsh.  346.  S.  C. 
188.  S.  C.  and  see  5  Maule  &  Sel.  21,    1 
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afterwards  becomes  bankrupt  before  judj^ment,  the  costs,  not  he'\ng 
i)roveable  under  the  commission,  are  not  barred  by  liis  certificate. 
So  where  a  bankrupt,  sued  as  executor,  pleaded  a  false  j)le;i,  between 
the  issuing  of  the  commission  and  the  obtaining  of  his  certificate,  he 
was  holden  to  be  liable  to  costs  for  such  plea,  de  bonis  propriiH*. 
And  the  costs  of  a  suit  in  Chancery  directed  to  be  paid  by  an  award, 
made  before  the  bankruptcy  of  tl»e  defendant,  but  which  costs  were 
nottaxe<l  till  after  he  became  bankrupt,  caiuiot  be  proved  under  the 
commission;  but  the  bankrupt  remains  liable  to  be  attached  for  the 
non-payment  of  them''. 

The  bankruj)t  laws  do  not  extend  to  debts  contracted  in  foreign 
countries:  And  where  the  plaiutifl'  resided  here,  the  court  would  not 
order  an  exoneretur  to  be  entered  on  the  bail-piece,  on  the  ground 
that  the  debt  was  contracted  while  the  defendant  was  resident  in  a 
foreign  country,  and  before  he  became  a  bankrupt  by  the  laws  of  that 
country,  though  he  might  have  obtained  his  certificate  there"^.  But 
an  insolvent's  certificate,  obtained  in  Netcfoundltnid,  under  the  sta- 
tute 49  (ieo.  III.  c.  *27.  §  8.  may  be  pleaded  in  bar  to  an  action 
brought  ill  thi?  country,  for  a  debt  contracted  here,  prior  to  the  in- 
solvency''. So  a  cerlificate,  obtained  under  an  Irinh  commission  of 
bankruptcy,  has  been  holden  to  be  a  bar  to  an  action  brought  in  this 
country,  for  a  demand  arising  upon  a  bill  of  exchange  drawn  in  /re- 
land,  and  payable  by  the  defendant  who  resided  there*.  But  a  bill  of 
excliange  drawn  by  the  defendant  in  Ireland,  and  accepted  and  paid 
by  the  plaintiffs  in  England,  is  a  debt  contracted  in  England,  and 
cannot  therefore  be  discharged  by  a  certificate  under  an  Irish  com- 
mission*^. In  the  King's  Bench,  a  bankrupt,  who  has  obtained  his 
certificate,  cannot  be  arrested,  upon  a  subsequent  promise,  to  pay 
a  debt  due  before  his  bankruptcy"  ;  though  it  has  been  otherwise  ruled 
in  the  Exchequer''. 

Before  the  making  of  the  statute  49  Geo.  III.  c.  121.  a  surety, 
or  person  liable  for  the  debt  of  another,  could  not  have  come  in  and 

»  3  Bur.  13f.8.    1  IJIac.  Rep.  400.  S.  C.  «  Hallanline  v.  Go.'dnig,  M,  24  Geo.   IH. 

**  Er  parte  SntHps,  Cooke's  baiikruj)t  laws,  K.  B.    Co.  L.  L»  7    EJ.    464.  4    Durnf.    & 

7  Kd   '211,  12.  9  East,  318  but  see  7  Price,  East,  185,  C>.  S.  C.   and  see  2  H.  Biac.  553. 

209.  «■  4  Barn.  &  Aid.  G34. 

«  3  Durnf.  &   East,  G09.    and  see  2    H.  8  6  Barn.  &  Aid.  11(5.  2  Dowi.  &  Ryl.  240. 

Blac.  553.    1   East,  6.  2  Chit.  Rep.  53.  55.  S.  C.  aud  sec  2  Bur.  736.  3   Maule  &  Sel. 

3  Moore,  244.    1   Brod.  &    Bing.  13.   S.  C.  595.  but  see  Z^cetu  u.  J^ene*,  H.  26  Geo.  III. 

\i\x\.  %Ge  Bullnntine  V.    Golding,  M.    24  Geo.  K.  B.    8  Price,  531.  semb.  contra. 

III.  K.  B.  Cooke's  bankrupt  laws,    7  Ed.  •"  8  Price,  526.  and  see  Cowp.  549.  2  H. 

464.  4  Durnf.  &,  East,  185,  6.  5   East,  124.  Blac.  116.  5  Esp.  Rep.  198.   G  Taunt.  563. 

«•  3  Moore,   623.  1    Brod.   &   Bing.   2y4.  9  Price,  19,20.  27. 
S.  C. 
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proved  llio  (lel)t,  under  a  commission  issued  against  the  principal, 
unless  it  luul  been  paid  before  the  issuing  of  the  commission" :  nor 
could  the  grantee  of  an  annuity  have  proved  the  value  of  it  as  a 
debt  under  the  commission  issued  against  the  grantor,  unless  the 
annuity  had  been  secured  by  bond,  which  was  forfeited  by  non-pay- 
ment of  the  arrears,  before  the  bankruptcy*^ :  and  consequently  an 
action  might  have  been  maintained  in  these  cases,  notwithstanding 
the  certificate,  for  the  money  paid,  or  arrears  of  the  annuity,  after 
the  issuing  of  the  commission  ;  in  which  the  defendant  might  have 
been  arrested  and  held  to  special  bail.  But  now,  by  the  above 
statute*^,  "  in  all  cases  of  commissions  of  bankruj)t  thereafter  to  be 
"  issued,  where  at  the  time  of  issuing  the  commission,  any  person 
"  shall  be  surety  for,  or  be  liable  for  any  debt  of  the  bankrupt,  it 
"  shall  be  lawful  for  such  surety  or  person  liable,  if  he  shall  have 
"  })aid  the  debt,  or  any  part  thereof  in  discharge  of  the  whole, 
"  (although  he  may  have  paid  the  same  after  the  commission  shall 
"  have  issued,)  and  the  creditor  shall  have  proved  his  debt  under 
"  the  commission,  to  stand  in  the  place  of  the  creditor,  as  to  the 
"  dividends  upon  such  proof;  and  where  the  creditor  shall  not  have 
"  proved  under  the  commission,  it  shall  be  lawful  for  such  surety,  or 
"  person  liable,  to  prove  his  demand,  in  respect  of  such  payment,  as 
*'  a  debt  under  the  commission,  not  disturbing  the  former  dividends, 
"  and  to  receive  a  dividend  or  dividends,  proportionably  with  the 
"  other  creditors  taking  the  benefit  of  such  commission  :  And  every 
"  person  against  wiiom  any  such  commission  of  bankrupt  shall  be 
"  awarded,  and  who  shall  obtain  his  certificate,  shall  be  discharged 
"  of  all  demands,  at  the  suit  of  every  such  person  having  so  paid, 
"  and  being  enabled  to  prove,  or  to  stand  in  the  ])lace  of  such  cre- 
"  ditor  as  aforesaid,  with  regard  to  his  debt  in  respect  of  such  surety- 
*'  ship  or  liability,  in  like  manner,  to  all  intents  and  purposes,  as  if 
"  such  person  had  been  a  creditor  before  the  bankruptcy,  for  the 
"  whole  of  the  debt  in  respect  of  which  he  was  surety  or  liable  as 
"  aforesaid." 

This  branch  of  the  statute  extends  to  all  cases  of  sureties,  &c. 
where  relief  can  be  had  under  the  commission,  though  the  money  was 
not  paid  till  after  it  issued*^.  And  where,  upon  a  dissolution  of  part- 
nershij)  between  three  partners,  two  of  the  three  assigned  to  the  other 
all  their  shares   in   the  partnership  debts  and  effects,  and  the  latter 

»  3  Wils.  13.  2  Blac.  Rep.  794.  839.  and  Aid.  493,4.  2  Barn.  &  Aid.  802, 

see  Dougf.  160.  •=  §  s, 

>»  2  Blac.  Rep.  1106.  Doug.  97.  393.  519.  ^5  Barn.  &  Aid.  12. 
9Ves.jun.    110.   2  Rose,   416.    1  Barn.  & 
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covenanted  (o  pay  all  debts  then  due  from  the  partnershii),  and  to 
indemnify  the  two  from  the  payment  of  the  same,  and  from  ail 
actions,  &.c.  by  reason  of  the  non-payment  thereof,  and  afterwards 
became  bankrnpt,  and  a  commission  issued  against  him,  nndcT  whii-h 
he  obtained  his  certificate,  and  afterwards  the  holder  of  a  hill  accepted 
by  the  three  partners,  and  due  hiforethe  dissolution  of  the  partnership, 
sued  the  two,  and  they  were  obliged  to  pay  the  bill  ;  the  court  held, 
that  the  certificate  might  be  pleaded  in  discharge  of  an  action 
brought  by  the  two  against  the  other,  upon  his  covenant*.  And  the 
certificate  is  a  bar,  not  only  to  an  action,  at  the  suit  of  a  surety,  for 
the  recovery  of  money  paid  in  discharge  of  the  original  debt,  but  to 
any  action  for  consequential  damages,  accruing  from  the  non-pay- 
ment by  the  bankrupt  of  such  debt  when  due  :  Therefore,  where  the 
acceptor  of  ati  accommodation  bill  brought  an  action  against  the 
drawer,  who  had  become  bankrupt  and  obtained  his  cerlijicate,  for 
not  providing  him  with  funds  to  pay  the  bill  when  due,  whereby  he 
had  incurred  the  costs  of  an  action,  and  was  obliged  to  sell  an  estate 
in  order  to  raise  money  to  pay  the  bill,  the  certificate  was  holden  to 
be  a  good  bar  to  such  action''.  But  the  drawer  of  a  bill  of  exchange, 
who  has  paitl  the  amount  to  the  holder,  after  a  commission  of  bar)k- 
ru|)tcy  issued  against  the  acceptor,  may  sue  the  latter,  before  he  has 
obtained  his  certijicute,  and  arrest  him  upon  the  bill,  notwithstanding 
the  holder  has  proved  it  under  the  commission*".  And  where  a  surety 
in  a  warrant  of  attorney,  in  order  to  discharge  himself  from  personal 
liability,  jiaid  part  of  the  debt  due  to  the  creditor  of  a  bankrupt  who 
had  proved  under  the  commisssion,  and  thereupon  satisfaction  was 
entered  on  the  record,  the  court  held,  that  this  did  not  fall  within 
the  statute  49  Geo.  III.  c.  J"21.  §  8.  as  being  a  payment  of  part  of 
a  debt  in  discharge  of  the  whole,  and  consequently  that  the  bank- 
rupt's certificate  was  no  bar  to  an  action  by  the  surety,  to  recover  the 
money  so  paid  by  him''.  So  a  person  discharged  under  the  insolvent 
act,  (51  Geo.  111.  c.  125.)  is  liable  to  his  surety,  for  the  arrears  of 
an  annuity  due  since  his  discharge,  which  the  surety  has  been  obliged 
to  pay'.  So  a  surety  in  an  annuity  deed,  who  is  compelled  by  the 
annuity  creditor,  after  the  bankruptcy  and  allowance  of  the  certifi- 
cate of  the  ])rincipal,  to  pay  several  sums  for  arrears  due  after  the 
issuing  of  the  commission,  is  not  within  the  statute  49  Geo.  III. 
c.  121.   §  8.  ;  and  therefore  may  have  an  action  against  the  princij)al 

•  2  Maule  &  Sel.  195.  "•  5  Barn.   &   AW,  832.    1  Dowl.  &  Ryl. 

•>  2  Moore,  602.  3  Barn.  &  Aid.  13.S.  C.  521.  S.  C. 

ill  Error.  ^  2  Maiilt-  &  Sel.  551. 
«=  3  Maule  St  Sel.  91. 
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for  such  sums,  and  hold  him  to  bail'\  And  a  surety  under  an  annuity 
deed  is  not  entitled,  by  that  statute,  to  prove  the  value  of  the  annuity 
as  a  debt  under  the  commission  :  and  therefore,  where  such  a  surety 
had  redeemed  the  annuity,  subsequently  to  the  bankruptcy,  it  was 
holdeii,  that  he  was  entitled  to  maintain  an  action  for  the  value  against 
the  bankrupt,  who  had  obtained  his  certificate,  althouj^h  the  grantee 
had  proved  under  the  17th  section''.  Bail  to  the  sheriff,  being  only 
answerable  for  the  defendant's  api)earance%  or  bail  above,  who  may 
discharge  themselves  by  rendering  the  defendanf^,  are  not  considered 
as  sureties  for,  or  liable  for  the  debt  of  a  bankrupt,  within  the  meaning^ 
of  the  above  statute. 

By  the  same  statute,  §  17.  *'  it  shall  be  competent  for  any 
"  annuity  creditor  of  any  person  against  whom  a  commission  of 
"  bankrupt  shall  issue,  Avhether  the  sum  shall  be  secured  by  bond  or 
"  covenant,  or  bond  and  covenant,  or  by  whatever  assurance  or 
"  assurances  the  same  shall  be  secured,  and  whether  there  shall  or 
"  shall  not  be  any  arrears  of  such  annuity,  at  or  before  the  time  of 
"  the  bankruptcy,  to  prove  under  such  commission,  as  a  creditor  for 
"  the  value  of  such  annuity  ;  which  value  the  commissioners  shall 
"  have  power,  and  are  thereby  required  to  ascertain  :  And  the  cer- 
"  tificate  of  every  bankrupt,  under  whose  commission  such  proof 
"  shall  be  or  might  have  been  made,  shall  be  a  discharge  of  such 
"  bankrupt,  against  all  demands  whatever  in  respect  of  such  annuity, 
"  and  the  arrears  and  future  payments  thereof,  in  the  same  manner 
"  as  such  certificate  would  discharge  the  bankrupt,  with  respect  to 
"  any  other  debt  proved,  or  which  might  have  been  proved,  under 
"  the  commission."  In  the  construction  of  this  latter  branch  of  the 
statute  it  has  been  determined,  that  the  bankruptcy  and  certificate  of 
one  of  several  grantors  of  an  annuity,  who  had  jointly  and  severally 
covenanted  for  its  payment,  as  well  as  given  a  warrant  of  attorney  to 
confess  joint  and  several  judgments,  discharges  the  bankrupt* ;  but 
does  not  affect  the  liability  of  the  other  grantors  :  and  it  seems,  there  is 
no  difference  in  this  respect  between  principals  and  sureties*.  So  the 
grantor  of  an  annuity,  who  has  been  discharged  out  of  custody  under 
the  insolvent  act,  (51  Geo.  III.  c.  125.)  is  discharged,  as  to  his  person 
and  property,  against  the  grantee,  from  all  future  payments  of  the 
annuityf :  but  the  act  is  no  discharge  of  his  sureties,  or  of  specific 
securities^ 

a  4  Maule  &  Sel.  333.  and  see  2   Moore,  <i  4  Barn.  &  Aid.  493. 

644.  ^  4  Taunt.  90.  and  see  id.  834.  16  East, 

b  3  Barn.  &  Aid.  186.  252. 

c  6  Taunt.   329,30.    2  Marsh,   37.   192.  f  4  Taunt.  460.  and  see  the  cases  referred 

S,  C.  to  in  note  fk.J  unte,  206. 
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When  the  defendant  is  clearly  entitled  to  (he  benefit  of  his  certifi- 
cate, he  may  he  discharj^ed  hy  the  statute  two  ways;  first,  hy  plead- 
inj;^  his  certificate,  if  in  time;  and  secondly,  hy  ap|)lyini^  to  ajudjfe, 
upon  an  affidavit  of  the  certificate',  when  it  is  ohtuined  after  judj^- 
ment''.  But  where  the  validity  of  the  commission  is  disputed,  the 
court  will  direct  it  to  he  tried,  on  a  fei<jned  issue,  notwithst.indinjj  the 
certificate,  before  they  discharf^e  the  defendant".  'I'he  court  of  Com- 
mon Fleas  would  not  formerly  have  relieved  a  bankrupt,  in  a  summary 
way,  where  his  goods  were  taken  in  execution  under  a  Jietl  faciuHj 
after  he  had  obtained  his  certificate ;  and  therefore  if  he  had  not 
obtained  his  certificate  in  time,  so  as  to  j)lead  it,  he  must  have 
brought  an  audita  qiiarcla'^ :  But  in  a  late  case,  where  •d.Jievi  facias 
issued  against  the  goods  of  a  bankruj)t,  before  he  had  obtained  liis 
certificate,  and  was  not  executed  till  after,  the  court  ordered  the 
goods  to  he  restored  ;  for  it  is  now  the  practice  to  give  that  relief  in 
a  summary  way,  which  might  be  obtained  by  audita  querela". 

Insolcent  debtors  and  Fugitives,  discharged  under  occasional 
insolvent  acts',  are  not  liable  to  be  arrested  for  debts  contracted  prior 
to  the  times  prescribed  by  the  acts  :  And,  in  the  King's  Bench,  it  has 
been  determined,  that  an  insolvent  debtoi-,  who  has  taken  the  benefit 
of  the  51  Geo.  III.  c.  "28,  is  not  liable  to  be  arrested,  uj>on  a  subse- 
quent promise!  to  pay  a  debt  contracted  prior  to  the  day  mentioned  in 
the  act*^ ;  though  it  has  been  otherwise  ruled  in  the  Common  Pleas''. 
Also,  by  the  general  insolvent  act,  (53  Geo.  III.  c.  10-2.  §29.)  "  no 
"  prisoner,  who  shall  have  obtained  his  or  her  discharge  by  virtue  of 
"  that  act,  shall  at  any  time  after  such  discharge,  so  long  as  the 
*'  same  shall  remain  in  force,  he  imprisoned  by  reason  of  any  judg- 
"  ment  or  decree  obtained  for  payment  of  money  only,  or  for  any 
"  debt,  damages,  contempt  for  non-payment  of  money,  costs,  or 
"  sums  of  money,  contracted,  incurred,  occasioned,  owing,  or  grovv- 
"  ing  due,    with   respect   to   which  such  discharge  shall  have  been 

■  Done;.  67fi.  HI.  c.  70.   cannot  be    holdcn    to  bail,  on  a 

^  I  Wils.  41.  Barnes,  C>8C>.  1  11.  Blao.  29.  bill  drawn    and    indorsed  over  by  him  jire- 

*=  leo  c.  Al/cii,   H.  23  Geo.  III.    K.  B.    6  vious  to  the  first  of  March  1803,  though  not 

Taunt.  75.   but  see  I  Barn.  &  Aid.  332.  due  till   after  that  period.     3  Bos.  &  Pul. 

<*  Barnes,  204.   20(?.  and  sec  1  Durnf.  &,  394.  but  see  2  Blac.  Rip.  1217.  2  .Maule  &. 

East,  361.  Sc!.  531. 

•  1  Bos.  ic  Pul.  427.  e  3  Maule  &  Sel.  695.   and  see  2  Str. 

f  Seethe  statutes  37  Geo.  HI.  c.  112.  41  1233.  2  Blac.  Rep.  724.  798.    6  Barn.    & 

Geo.  III.  c.  70.  44  Geo.  III.  c.  108.  45  Geo.  Aid.  116,  17.  accord,  but  see  Best  v.  Barber, 

III.  c.  3.  46  Geo.  III.c.  108.    49  Geo.    III.  or  Barker,  M.  23  Geo.    III.  K.  B.   8  Price, 

c.  115.  51  Geo.  III.  c.  125.    52  Geo.  III.  c.  533.  semb.  contra. 

165.  53  Geo.  III.  c.  6.  54  Geo.  III.  c.  28.  *>  6  Taunt.  563.  and  see  1  New  Rep.  C.  P. 

And  an  insolvent,  discharged  on  the  41  Geo.  134.   8  Price,  526.  531.  Antr,  207. 
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"  obtained;  hut  that  upon  every  arrest  upon  any  such  judgment  or 
"  decree,  or  for  any  such  debt,  damage,  contempt,  costs,  sum  and 
"  suras  of  money,  it  shall  and  may  be  lawful  for  any  judge  of  the 
"  court  from  which  any  such  j)rocess  shall  have  issued,  uj)on  shewing 
"  to  such  judge  the  copy  of  the  order  for  such  discharge  as  afore- 
"  said,  and  upon  affidavit  that  such  discharge  still  reniains  in  force, 
"  to  release  from  custody  such  j)risoner  as  aforesaid  ;  and  at  the 
"  same  time,  if  such  judge  shall  in  his  discretion  think  fit,  to  order 
"  the  plaintifV  or  plaintilis  in  such  suit  or  suits,  or  other  person  or 
"  persons  suing  out  such  j)rocess,  to  pay  such  prisoner  the  costs 
"  which  he  or  she  shall  have  incurred  on  such  occasion,  or  so  much 
"  thereof  as  to  such  judge  shall  seem  just  and  reasonable,  such 
"  prisoner  causing  a  common  appearance  to  be  entered  for  him  or 
"  her,  in  the  action  or  suit  for  any  such  debt  as  aforesaid^."  But 
insolvent  debtors  and  fugitives,  discharged  under  occasional  insolvent 
acts,  may  be  arrested  for  debts  contracted  after  the  times  prescribed 
in  the  acts,  and  before  they  were  actually  discharged''.  And,  by  the 
general  insolvent  act",  "  no  prisoner  shall  be  discharged  by  virtue  of 
*'  that  act,  of  any  debt  or  other  matter  accrued  or  incurred  subse- 
*'  quent  to  the  application  of  such  prisoner  to  be  so  discharged  ;  and 
"  if  it  shall  appear  to  the  court  to  be  established  by  virtue  of  that 
"  act,  that  any  prisoner  applying  to  be  discharged  as  aforesaid, 
"  stands  charged  in  custody  with  any  debt  or  other  matter  accrued 
"  or  incurred  subsequent,  as  well  as  previous  to  such  application, 
"  then  and  in  such  case  it  shall  and  may  be  lawful  to  and  for  such 
"  court  to  discharge  the  person  of  such  prisoner,  only  from  such 
"  debts  or  other  matters  as  had  accrued  or  been  incurred  previous  t» 
"  such  application,  and  to  remand  him  or  her  back  to  the  custody  of 
"  the  keeper  of  the  prison  from  whence  he  or  she  was  brought,  for 
"  all  debts  and  other  matters  for  which  he  or  she  shall  stand 
"  charged,  and  which  shall  have  accrued  or  been  incurred  subse- 
"  quent  to  such  application."  The  clauses  res^ectiug  fugitives,  in 
the  occasional  acts,  do  not  extend  to  persons  who  have  constantly 
resided  abroad" ;  or  who  have  been  abroad  merely  in  the  course  of 
their  trade,  and  not  for  the  purpose  of  avoiding  their  creditors'. 
And  it  has  been  holden,  that  though  certificated  bankrupts,  or 
persons  discharged  under  insolvent  acts,  are  privileged  from  arrest, 
yet  the  sheriff  or  his  officer  is  not  liable  to  an  action  of  false  imprison- 
ment for  arresting  them^ 

*  And  see  Stat.  1  Geo.  IV.  c.  119.  §  26.  <»  1  Wils.  85. 

•»  Cowp.  5'27.  and  see  2  MauleSt  Sel.551 .  •   1  Kenyon,  380.   Say.  Rep.  308.  S.  C. 

«  53  Geo.  III.  c.  102.  §  30.  '  Doug.  671.  and  see  4  Taunt.  G31. 
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Lastly,  with  regard  to  Aliens,  is.c.  it  is  enacted  by  the  statute  38 
"Geo.  III.c.  50.  §  9.  that  "  /J //ens  abiding  in  this  kini^dom,  having 
*'  quitted  their  resj)cctive  countries  by  reason  of  any  revolution  or 
"  troubles  in  France,  or  in  countries  eoiujucred  by  the  arms  of 
"  France,  shall  not  be  liable  to  he  arrested,  imj)risoned,  or  held  to 
**  bail,  or  to  find  any  caution  for  their  forthcoming  or  paying  any 
"  debt,  nor  to  be  taken  in  execution  on  any  judgment,  nor  by  any 
"  caption,  for  or  by  reason  of  any  debt  or  other  causi;  of  action, 
"  contracted  or  arising  in  any  |)arts  beyond  the  seas,  other  than  the 
"  dominions  of  his  majesty,  while  such  aliens  were  not  within  tlie 
"  said  dominions  of  bis  majesty  ;  and  in  case  any  such  alien  shall 
"  be  arrested,  im|)risoned,  or  held  to  bail,  or  taken  in  execution  on  a 
"  judgment,  or  by  any  caption,  contrary  to  the  intent  of  this  act, 
*'  such  alien  sliail  be  discharged  therefrom,  by  order  of  any  of  ids 
*'  majesty's  coin-ts  in  Westminster  Ilall,  or  of  tlie  court  of  Session  in 
"  Scotland,  or  of  any  judge  of  such  courts  in  vacation  time."  This 
statute  seems  to  have  been  occasioned  by  tlie  case  of  Melan  v.  Duke 
ile  Fitz- James'' :  And  it  was  extended  by  the  statute  41  Geo.  HI. 
c.  lOG.  to  all  such  persons  as  were  born  in  any  of  the  countries  sub- 
ject to  the  late  king  of  France,  or  who,  having  been  born  within  this 
kingdom,  ])assed  into  the  dominions  of  the  sai<l  late  king,  under  the 
age  of  fifteen  years,  and  who  had  bond  fide  resided  in  such  countries 
as  subjects  of  the  said  late  king,  although  born  of  parents  subjects  of 
his  majesty,  or  bis  j)redecessors.  And,  by  the  statute  43  Geo.  III.  c. 
155.  §  28.  this  provision  was  extended  to  bis  majesty's  four  courts  in 
Ireland. 

In  some  of  the  preceding  cases,  [the  process  is  declared  to  be  void  ; 
as  against  Ambassadors,  &.c.  In  others,  the  court  is  expressly  re- 
quired to  discharge  the  defendant''.  And  it  may  be  remarked,  in 
general,  that  where  the  defendant  is  clearly  entitled  to  privilege,  as 
the  arrest  is  irregular  and  unlawful,  the  court  will  discharge  him 
upon  motion  ;  and  rjot  put  him  to  the  necessity  of  suing  out  a  writ 
of  privilege^  or  of  filing   common  baiR     And  he  cannot,  when  ar- 

»  1  Bos.  &  Pul.  138.      Ill  t'.iat  case  it  was  borough  expressed   his    dissent  from  the  dc- 

dccided,  by  two  judges  of  the  Common  Pleas,  cision  of  the  court  of  Common  Pleas  in  the 

that  a  defendant  iiould  not  be  held  to  bail  in  above  case.     See  also  Barnes,  73. 

this  coimtry,  on  an  instrument  entered  into  ^  Anic,  202.  205.  212. 

in  France,  by  which  his  property  only,  and  •=  2  Str.  989.  Fort.  159.  Com.  Reii.    444. 

not  his  person,  was,  according  to  the  law  of  S.  C    1    Kenyon,   123.    5   Durnf.  St    East, 

France,  made  liable  to  the  payment  of  the  689.  but  see  1  Wils.  278.  2  B!ac.  Rep.  783. 

debt  sued  for:  But  fl?fl/A,  Justice,  was  of  a  ^  IValpole  v.  Alexander,   11.2.'.  Geo.  III. 

different  opinion  ;  and  it  is  observable,  that  K.  B. 
in  Imlay\.  Ellefsen,  2  East,  4J3.  Lord  Ellen- 
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rested,  be  lawfully  detained  in  custody  by  a  third  person*.  But 
where  the  question  of  privilege  from  arrest  is  doubtful,  the  court  will 
not,  upon  motion,  discharge  the  party  out  of  custody,  but  leave  him 
to  his  writ  of  privileged  And  they  will  not  discharge  a  defendant 
out  of  custody  on  common  bail,  on  the  ground  of  infancy" ,  or  that 
lie  was  insane  at  the  time  of  the  arrest'^,  or  afterwards  became  so^; 
nor  will  they  discharge  his  bail,  on  the  ground  of  the  insanity  of  their 
])rincipal,  ulthougli  a  commission  of  lunacy  may  have  issued  against 
him,  under  which  he  has  been  found  a  lunatic^  The  bail,  however, 
may  have  a  habeas  corpus  to  bring-  up  their  principal,  notwithstand- 
ing his  lunacy,  in  order  to  surrender  him  in  their  discharges.  And 
where  the  return  to  a  writ  oi'  latitat  stated  that  the  defendant  was  in- 
sane, and  could  not  be  removed  without  great  danger,  and  continued 
so  till  the  return  of  the  writ,  the  court  of  King's  Bench  refused  an 
attachment  against  the  sherilV'. 


An  arrest,  when  allowed,  is  made  by  the  sheriff  or  his  oflicers  ; 
or  by  the  baihlf  of  a  liberty  or  franchise.  The  sheriff's  authority  is 
derived  immediately  from  the  court,  except  in  counties  palatine, 
where  he  acts  by  virtue  of  a  mandate  from  the  officer  to  whom  the 
writ  is  directed  :  And  even  there,  if  the  writ  be  directed  immediately 
to  the  sheriff,  he  is  bound  to  execute  it  ;  and  a  bail-bond  taken  on 
the  arrest  is  legal'.  The  officers  of  the  sheriff  are  of  three  kinds, 
first,  bailiffs  in  fee,  or  perpetual  bailiffs,  who  have,  by  charter  or 
prescription,  the  execution  of  writs  within  the  giiildable^ ;  secondly, 
common  bailiffs,  (called  in  the  old  books  bailiffs  errant\)  who  are 
usually  bound  with  sureties  in  an  obligation  for  the  due  execution  of 
their  office,  and  thence  are  called  bound  bailiffs'"  ;  tliirdly,  special 
bailiffs,  nominated  by  the  plaintiff  or  his  attorney,  and  appointed 
by  the  sheriff  pro  hac  vice". 

The  sheriff's  warrant"  to  any  of  these  officers  ought  not  to  be  made 
out,  until  the  sheriff  have  the  writ  in  his  actual  custodyP :     And  there- 

»  3  East,  89.  Dalt.  Slier.  185.  and  for  the  iiatun;  of  tlic 

^  2  Barn.  &  Aid.  234.  office  of  a  bailiff  »t/(re,  s>ee  Dalt.  Slier.  187. 

«^  1  Bus^^.  &  Pul.  480.  Gilb.  C.  P.  30. 

■l  4  Durnf.  &,  East,  121.  '  3  East,  130. 

•=  2  Diiiiif.  &  East,  390.  m  1  Blac.  Com.    346. 

fGDurnf.  &  Elast,   133.  2   Bos.   &  Pul.  "  2  Blac.  Rep.    952.   4   Diiriif.    &    East, 

3G2.   13  East,  355.  2  Chit.  Rcj).  104.  119.  1  Chit.  Rep.  613,  14.  (a.) 

6  3  Bos.   &,   Pul.  550.  and  see  Higliuiore  <>  Append.  Chap.  X.  §  84,5,  6. 

on  Lunacy,  123.  P  R.  M.  1654.  §  2.  R.  E.  1 5  Car.  II.  §  4. 

h4  Barn.  &  Aid.  279.  K.  B.   R.   M.  1654.  §  2.  R.  H.    14  &  15 

'  6  Durnf.  &  East,  71.  Car.  II.  reg.  I.  C.  P.  Slat.  6  Qeo.  I.  c,  21.  § 

•^  For  an  account  of  the  guiUta/ilc,  and  how  53. 
It  dilUrs  fruin  a /»v/«c/(iic,  ste  8  Co.  125.  a. 
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fore,  where  the  defendant  was  arrested    before  the  officer  had  any 
warrant,  and   before  the  writ  was  delivered  to  the  sheriff,  the  bail- 
bond  was  ordered  to  be  delivered  up  to  be  cancelled'.     So,  where  an 
attorney  fdls  up  thesherilV's  warrant  on  a  capias  ad  respondendum, 
after  it  is  signed,  sealed,  and  sent  to  him  with  a  blank,  this  is  bad''. 
And  where  the  sheriff  having  directed  a  warrant  to  A.  and  all   his 
other  officers,  to  arrest  B.,  and  A.  afterwards  inserted  therein    the 
name  of   C. ;    it  was  holden  that  the  warrant  was  illegal,    and  the 
arrest  by  C.  consequently  voids     But  where  the  sheriff  made  a  war- 
rant to  four  jointly,  and  not  severally,  and  one  of  them  arrested  the 
defendant,  the  court  of  Common  Pleas,  though  they  were  of  opinion 
that  the  arrest  was  not  authorized  by  the  warrant,  would  not  interfere 
to  discharge  the  defendant  out  of  the  custody  of  the  sheriff,  on  enter- 
ing a  common  apptnirance''.      And   a  defendant  is  not  entitled  to  be 
discharged  out  of  custody,  on  the  ground  of  his  having  been  arrested 
upon  a  warrant,  in  which  the  names  of  the  plaintiffs  are  not  inserted 
conformable  to  the  writ,  if  the  defendant  be  not   misled  by  the  mis- 
take :  therefore,  where  the  arrest  took  place  on  a  Avarrant  at  the  suit  of 
three  plaintiffs,  which  retpiired  the  defendant  to   answer  A.  B.  and 
two  others,  without  naming  them,  the  court  of  King's  Bench  held, 
that  he  was  not  entitled  to  be  discharged'. 

If  the  defendant  reside  williin  a  liberty,  the  bailiff  of  which  has 
the  execution  and  return  of  writs,  there  should  regularly  be  a  non 
omittas  ,  or  if  there  be  not,  the  sheriiV,  for  having  execution  of  the 
writ,  should  make  out  his  mandate,  directed  to  the  bailiff  of  the 
liberty'.  And  if  there  be  two  liberties  in  a  county,  and  the  sheriff 
make  his  mandate  to  the  bailiff  of  one  of  them,  who  gives  him  no 
answer,  he  may,  upon  a  non  omittas,  arrest  the  defendant  in  either 
liberty' ;  and  even  if  the  sheriff  enter,  and  arrest  the  defendant  in  a 
liberty,  without  anon  omittas,  the  arrest  is  good,  though  the  sheriff 
may  be  liable  to  an  action''. 

The  arrest  may  be  made  at  any  time  (except  on  a  Sunday,)  before, 
or  on  the  day  of  the  return  of  the  writ ;  and  at  any  place  within  the 
county,  except  whore  the  defendant  is  privileged.  But  it  cannot  be 
made,  between  the  day  of  the  return  and  quarto  die  post,  by  origi- 
nal!. And,  by  the  statute  29  Car.  II.  c.  7.  §  6.  "  no  person  or  per- 
"  sons,  upon  the  Lord's  day,  shall  serve  or  execute,  or  cause  to  be 

a  8  Durnf.  &  East,  187.  34C. 

^  '2  Wils.  47.  »>  Gilb.  C.  P.  27 .  Filzpalrich  v.  Kcl/ij,  M. 

^  6  Duriif.  &  East,  \22.  22  Geo.  III.  K.  B.  cited  in  3  Dunif.  &  East, 

<l  2  Taunt.  161.  740.  and  see  5  Durnf.  &.  East,  687.  9  East, 

'  1  Chit.  Rep.  611.  341,  2.  7  Taunt.  311.   1  Chit.  Rep.  :r5.  in 

^  Glib.  C.  r.  23,  &c.  notis.  \}  Barn.  &  Aid.  502. 

8  5  Co.  92.  a.  Glib.  C.  P.  29.  9  liast,  335.  '  1  Sid.  229.   2  E.-p.  Kcp.  38.i. 
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«'  served  or  executed,  any  writ,  process,  warrant,  order,  judgment, 
"  or  decree,  except  in  cases  of  treason,  felony,  or  breach  of  the 
"  peace:  but  the  service  of  every  such  writ,  &c.  shall  be  void,  to  all 
*'  intents  and  purposes'* ;  and  the  person  or  persons  so  serving  or  ex- 
"  cuting  the  same,  shall  be  as  liable  to  the  suit  of  the  party  grieved, 
"  and  to  answer  damages  to  him  for  doing  thereof,  as  if  he  or  they 
"  had  done  the  same,  without  any  writ,  &c." 

In  construing  this  statute,  it  has  been  holden,  that  an  arrest  can- 
not be  made  on  a  Sunday,  upon  a  capias  utlagatum^ ;  or  for  non- 
payment of  a  penalty  upon  conviction^  And  the  statute  extends 
not  only  to  process  properly  so  called,  but  also  to  all  notices  on  which 
rules  are  maile  :  and  hence  it  has  been  holden,  that  service  of  notice 
of  plea  filed  on  a  Sunday  is  void,  by  construction  of  the  statute''. 
Where  A.  was  arrested  at  the  suit  of  B.,  and  discharged,  the  sheriff 
not  knowing  that  there  was  also  a  detainer  in  his  office  at  the  suit  of 
C.  and  on  the  Sunday  following  he  was  arrested  at  C.'s  suit,  the 
court  discharged  him  out  of  custody^  ;  considering  the  arrest  on  the 
Sunday,  as  an  original  taking,  or  as  a  retaking  after  a  voluntary 
escape' ;  and  in  either  ease  it  was  prohibited  by  the  statute.  But 
after  a  negligent  escape,  the  defendant  may  be  retaken  on  a  Sunday  ; 
and  that  either  by  the  officer  upon  fresh  pursuit,  or  by  virtue  of  an 
escape  warrant*^;  for  this  is  not  an  original  taking,  but  the  party  is 
still  in  custody  upon  the  old  commitment.  Also  it  is  holden,  that 
bail  may  take  their  principal  on  a  Sunday,  in  order  to  surrender 
him*' ;  for  this  is  not  by  virtue  of  any  process  at  all.  And  it  should 
seem  that  process  of  contempt,  being  of  a  criminal  nature,  n)ay  be 
served  upon  that  day'.  But  a  rule  nisi  for  an  attachment,  for  non- 
payment of  money  pursuant  to  the  master's  allocatur,  cannot  be  so 
served''. 

The  arrest  must  be  made  in  the  county  into  which  the  process  issues  : 
Therefore,  an  arrest  in  the  city  of  London,  on  a  bill  of  Middle- 
sex, is  irregular,  even  though  it  took  place  on  the  verge  of  the 
county  of  Middlesex,  if  there  be  no  dispute  as  to  the  boundaries'. 
And  it  is  a  rule,  that  no  man  can  be  arrested  in  his  own  house,  pro- 

»  1  Salk.  7S.     The  service   of  process  on  e  5  Durnf.  &  East,  25. 

a  .Su/irfrty,  being  absuhitely  void  by  the   sta-  '^ Barnes,  373. 

tiite,  cannot  be  made  good   by  any   subse-  8  2  Ld.  Rayin.  1028.  2  Salk.  G26.  6  Mod. 

(jiient  waiver  of  the  defendant,  as  by  his  not  95.  S.  C. 

oi)jecting  until  after  a  rule  to  plead  given.  >•  6  Mod.  231.  1  Atk.  239.  but  see  2  Biac. 

3  East,   1J5.  8  East,  347.  (b.)  Rep.  1273. 

»>  Barnes,  319.  i  12  Mod.  348.   1  Atk.  J5.  Willes,  439. 

<:  1  Durnf.  &  East,  26j.  "  g  Durnf.  &  East,  80. 

<*  8  Eabt,  347.  1  3  Barn.  &  Aid.  408. 


OF    THE    MANNER    OF    ARREST.  217 

vidcd  the  outer  door  be  shut' ;  or  in  the  king's  presence'' ;  or  within 
the  vers^e  of  his  royal  palace',  (except  by  an  order  of  the  board  of 
green  cloth,  or  unless  the  process  issue  out  of  the  jialace  court'' ;)  or  in 
any  place  where  tiie  king's  justices  are  actually  sitting'.  So  it  has  been 
decided,  that  process  cannot  he  lawfully  executed  in  Kensington 
|)alace,  which  is  privileged  for  this  purpose  as  a  royal  residencef. 
And  an  arrest  within  the  tower  of  London,  would  it  seems  be  bad, 
without  leave  obtained  from  the  governor*^.  Hut  an  arrest,  within  the 
verge  of  the  king's  jjalace,  his  been  hohlen,  in  the  Conunon  Pleas, 
to  be  no  ground  for  discharging  the  defendant  out  of  custody''.  The 
privilege  of  the  parties  to  a  suit,  and  their  witnesses,  of  which  we  have 
before  sijoken',  may  also  in  some  measure  be  considered  as  of  a  local 
nature:  And  of  the  same  kind  is  that  of  c/ergj/me/i,  who,  by  several 
ancient  statutes'',  are  privileged  from  arrest,  in  going  to  and  return- 
ing IVom  church,  or  j)crlorming  divine  service  ;  but  not  if  they  stay  in 
chinch,  with  a  fraudulent  design  of  eluding  the  process  of  the  law. 
And  it  is  said,  that  the  party  grieved  may  have  an  action  upon  these 
statutes'. 

In  making  the  arrest,  the  sherifl'  or  his  officer,  it  has  been  said» 
must  actually  seize  or  touch  the  defendant's  body"' :  but  this  does  not 
seem  to  be  absolutely  necessary  ;  for  if  a  bailifT  come  into  a  room, 
and  tell  the  defendant  he  arrests  him,  and  lock  the  door,  that  is  held 
to  be  an  arrest ;  for  he  is  in  custody  of  the  oflicer".  And  it  is  not 
necessary  that  the  oflicer  who  has  the  authority,  should  be  the  hand 
that  arrests,  nor  in  the  presence  of  (he  person  arrested,  nor  actually  in 
sight,  nor  is  any  exact  distance  prescribed  :  it  is  sufticient  if  he  be  near, 
and  acting  in  the  arrest".  If  the  defendant  be  wrongfully  taken,  without 
process'',  or  after  it  is  returnable''.  &c.  he  cannot  be  lawfully  detained 

'3  Co.  91.   but   sr.'   Cowp.    1.  2   Muore,  civil  process,  cither  in  goin>c  to  church,  to 

207.   8  Taunt.  250.  S.  C.  perforin  divine  service,    or  in  rtluriiing  from 

''3  Blac.  Com.  289.  thence,    on  any  day,    is  a  false  imprison. 

<^  Slat.  38  Hen.  VIII.  c.   12.    3  Inst.    141.  nunt.     But  from  several    later  decisions  it 

2  Ld.  Kaym.  978.  3  Salk.  91.   234.  6  Mod.  may  be  collected,  tliat  if  any  action  would 

73.  Molt,  590.  S.  C.  lie,  which  is  doubtful,  it  sliould  be  an  action 

d3  Durnf.  &  Hast,  735.  on  the  case,  and   not  an  action   of  trespass, 

■  3  Inst.  140,  41.  2  Mo<l.   ISi.  but  see  1  against  the  sheriff  or  his  officers.     3  Wils. 

Lev.  106.  341.  2  Blac.  Rep.  1087.  1190.  Doug.  671. 

'lOEast,  578.   1  Campb.  475.  •"  1  Salk.  79. 

f  2  Chit.  Rep.  48.  51.  "  Cas.  temp.  Hardw.  301.  and  sec  2  New 

I"  7  Taunt.  311.  and  see  1  Chit,  Rep.  375.  Rep.  C.  P.  21 1,  12. 

in  notis.  3  Barn.  &.  Aid,  j02.  o  Cowp.  65. 

'^Ante,  198,  9,  200.  P  2  Anstr.  461.  and  see  1  New  Ucp.  C.  V- 

^  50  Edw.  III.  c.  5.  1.  R,  II.  c.  15.  and  )35, 

»ec  1  Mar.  sess,  2.  c.  3.  'I  2  H.  Bl.nc.    29.  and  sec  3  East,  S9.    1 

'  12  Co.   100.  In   5   Bac.   Abr,  565.  it  is  Rose,  261,   2, 
said,  liial  ihe  arrest  of  a  clcijiyman  under 
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in  custody  under  subsequent  process,  at  the  suit  of  the  same  plaintiff, 
though  regularly  issued  :  But  third  persons,  who  find  a  defendant  in 
custody,  have  a  right  to  consider  him  as  being  lawfully  in  the  custody 
in  which  he  is  found,  and  to  proceed  against  him  accordingly  ;  for 
otherwise  a  person  under  an  illegal  arrest,  at  the  suit  of  one  party, 
would  be  completely  protected,  during  his  imprisonment,  from  all  other 
jirocess,  which  would  be  productive  of  great  inconvenience  and 
suspension  of  justice'*. 

•  '2  Barn.  &  Aid.  74:3.  1  Chit.  Rep.  579.  S.  C  and  see  id.  519,  80,  81.  in  nolis. 
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Of  Ike  Bail  Bond;  and  Duty  of  Sheriffs,  ^c.  on  the 

AURESJT. 

Y^HKX  the  defendant  is  arrested,  be  is  eitlicr  let  out  of  custody, 
upon  giving  bail  to  the  sheriff,  or  an  attorney's  undertaking, 
for  his  ap[)eurance  ;  or  depositing  in  the  sheriff's  hands,  the  sum  in- 
dorsed oil  the  writ,  with  ten  pounds  in  addition  to  answer  costs,  &c. ; 
or  he  remains  in  custody,  or  escapes,  or  is  rescued,  &c. 

Bail  in  personal  actions   came  in  with  the  capias' :  and  it  is  either 
to  the  sheriff,  for  the  appearance  of  the  defendant  at  the  return  of  the 
writ,  or  to  abide  the  event  of  the  suit :  The  former  is  called  bail  to 
the  aheriffy  or   bail  below  ;  the  latter,  bail  to  the  action,  or,   when 
special,  bail  above.     Before  the  statute  23  Hen.  VI    c,  9.  the  sheriff 
was   not  obliged  to  bail  a  defendant,  arrested  upon  mesne  j)rocess, 
unless  he  sued  out  a   writ  of  mainprize ,    though    he  might  have 
taken  bail  of  his  own  accord"'.     This  arbitrary  power  produced  great 
extortion   and  oppression  of  the  subject :   to  remedy  which,  it  was 
enacted   by  the  above  statute,    (hat  "  sheriffs,    &,c.  shall   let  out   of 
*'  prison  all   manner  of  ])ersous  arrested,  or  being  in  their  custody, 
"  by  force  of  any  writ,  bill  or  warrant,  in  any  action  personal,  or  by 
*'  cause  of  indictment  of  trespass,  uj)on  reasonable  sureties  of  suffi- 
"  cient  persons,  having  sufficient  within  the  counties  where  such  per- 
"  sons  be  so  let  to  bail  or  mainprize,  to  keep  their  days  in  such  place 
"  as  the  said  writs,  bills  or  warrants  shall  require  ;  persons  bein"-  in 
"  their  ward  by  condemnation,  execution,  capias  utlagatum,  or  e.r- 
"  communicatum,  surety  of  the  peace,  or  by  special  commandment 
*'  of  any  justice,  and  vagabonds  refusing  to  serve  according  to  the 
"  statute  of  labourers,  only  excepted." 

And  that  "  no  sheriffs,  &c.  shall  take,  or  cause  to  be  taken,  any 
*'  obligation,  for  any  cause  aforesaid,  or  by  colour  of  their  office,  but 
"  only  to  themselves,  of  any  person,  nor  by  any  person,  which  shall 
"  be  in  their  ward  by  course  of  law,  but  by  the  name  of  their  office  ♦ 

•  Gilb.  C.  P.  33,  Vent.  55.    85.    2  Saund.  CO,    CI./.    I    H. 

fc  Id.  20,  21.  4  Bac.  Abr.  4(51.  F.  N.  B.       Blac.  233.   15  East,  321. 
251.  Plowd.  67.  Dull.  Sher.  i6.  aud  icc  I 
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"  aiul  unon  comlilion  wiittcn,  that  the  prisoners  shall  appear  at  the 
««  day  and  place  contained  in  the  writ,  bill  or  warrant.  And  if  any 
"  sherifls,  &c.  take  any  obligation  in  other  form,  by  colour  of  their 
"  office,  it  shall  be  void." 

This  is  a  public  act,  of  which  the  courts  will  judicially  take  notice, 
without  its  being  specially  pleaded*.  And  it  hath  two  branches  : 
first,  as  to  the  persons  to  be  let  to  bail ;  and,  secondly,  as  to  the  form 
of  the  security''.  Upon  the  first  brancli  of  the  statute,  it  has  been 
determined,  that  the  sheriff  has  no  authority  to  take  a  bond  for  the 
appearance  of  persons  arrested  by  him,  under  process  issuing  upon 
an  indictment  at  the  quarter  sessions,  for  a  misdemeanour  ;  but  can 
only  take  a  recognizance  for  their  appearance*^ :  And  it  has  been 
doubted,  whether  the  sheriff  can  take  bail  on  an  attachment  for  a 
contempt,  issuing  out  of  a  court  of  law''.  But  it  is  holden,  that  bail 
nay  be  taken  on  an  attachment  out  of  Chancery,  on  mesne  process*; 
though  not  after  a  decreed     The  practice  upon  mesne  process  is,  for 


a  '2  Durnf.  &  East,  jG9.    15  East,  323. 

''  For  the  determinations  on  both  these 
branches  of  the  statute,  see  2  Wms  Saund. 
39.  a.  (3),  &c. 

c4  Durnf.  &  East,  305.  2  H.  Blac.  418. 

^  In  an  anonymous  case,  reported  in  1  Str.. 
4'79.  tlie  Chief  Justice,  on  a  motion  for  an 
attachment,  declared,  that  all  the  judges 
on  consideration  had  resolved,  that  the 
sheriff  could  not  take  bail  on  an  attachment, 
but  a  judge  at  his  chamber  might.  And 
accordingly,  in  a  late  case  of  Phelps  v. 
Barrett,  4  Price,  23.  it  was  determined  by 
the  court  of  Exchequer,  that  the  sheriff 
cannot  let  out  of  custody  on  bail,  a  defen- 
dant taken  under  an  attachment,  issuing  out 
of  courts  of  law,  for  non-payment  of  costs ; 
snch  process  being  in  nature  of,  and  in 
effect  an  execution  :  and  see  Com.  Rep. 
264.  Barnes,  64.  Per  Ld.  Mansfield,  M.  23 
Geo.  in.  K.  B.  accord,  but  see  1  Ld.  Raym. 
722.  2  Salk.  608.  S.  C.  contra.  The  case  of 
Morris  v.  Hayzeard  however,  6  Taunt.  569. 
2  Marsh.  230.  S.  C  is  an  authority  to  shew, 
that  although  the  sheriff  is  not  bound  to 
take  bail  upon  an  attachment,  yet  if  he  do, 
he  may  recover  upon  the  bail-bond :  and 
seethe  case  of  Rex  v.  Dawes,  1  Ld.  Raym. 
722.  2  Salk.  603.  S.  C.  accord.  That  indeed 
was  the  case  of  an  attachment  out  of  Chan- 
eery,  to  enforce  an  appearance  j  but  process 
issuing  out  of  courts  of  law  and  equity  it 


said  to  stand  on  the  same  foundation  :  though 
it  is  observable,  that  process  out  of  Chan- 
cery is  not  within  the  statute  23  Hen.  VI. 
e.  9.  as  appears  by  that  case,  and  Studd  v. 
Acton,  1  H.  Blac.  474.  The  case  of  Morris 
V.  Hayward  was  decided  upon  great  con- 
sideration, and  is  at  variance  with  the  sub» 
seqnent  case  of  Phelps  v.  Barrett;  the  foun- 
dation of  which  was,  that  an  attachment  is 
a  process  in  nature  of  an  execution.  Per 
Bayley,  J.  in  the  case  of  Lents  v.  Morland, 
2  Barn.  Sc  Aid.  63.  And  as  it  was  deter- 
mined, in  the  latter  case,  that  an  attach- 
ment issuing  out  of  the  court  of  King's 
Bench,  for  non-payment  of  money,  is  in 
nature  of  mesne  process,  the  principle  on 
which  the  case  of  Phelps  v.  Barrett  was  de- 
cided, cannot  it  seems  be  supported.  In 
the  case  of  Rex  v.  Aylelt,  T.  25  Geo.  III. 
K.  B.  a  distinction  was  taken  by  the  counsel 
in  argument,  which  seems  to  be  reasonable, 
between  an  attachment  for  non-payment  of 
money,  and  for  not  delivering  papers  or 
other  cause ;  and  it  was  said,  that  on  the 
former,  the  sheriff  might  take  bail,  but 
the  latter  was  bailable  only  before  a  judge. 

e  Sty.  Rep.  212.  234.  2  Vent.  237.  Com. 
Rep.  264.  Barnes,  64.  2  Blac.  Rep.  955.  6 
Taunt.  569.  2  Marsh.  280.  S.  C.  but  see  3 
Leon.  208.  contra. 

f  Gilb.  Rep.  84.  Prec.  Chan.  331.  S.  C. 
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the  slierift'  to  take  a  bond  in  the  penally  of  40/.  for  the  defendant  (o 
appear  and  answer" ;  and  an  action  may  he  brought  on  the  bond,  in 
llie  name  of  the  slierilV''.  But  though  the  sherilV  may,  yet  he  is  not 
compelhible  to  take  bail  on  an  attachment  out  of  Chancery  ;  it  having 
been  determined,  that  an  action  will  not  lie  against  him  for  refusing 
to  take  it*" :  and  therefore,  if  he  will  not  take  bail,  the  defendant  must 
remain  in  custody,  and  can  only  be  relieved  by  applying  to  the  chan- 
cellor, or  a  judge  of  the  court  out  of  which  the  process  issued'.  If 
the  sheriff  take  bail,  it  seems  from  the  case  of  the  King  v.  Dawes', 
that  he  may  be  amerced,  if  the  party  do  not  apj)ear  and  answer;  but 
in  a  subsequent  case^,  a  messenger  was  sent,  upon  the  sheriff's  return 
of  cf'pi  corpus,  to  bring  him  in  ;  which  seems  to  be  now  the  practice 
in  Chancery,  instead  of  making  an  order  on  the  sheriff  to  bring  in  the 
body.  So,  in  the  Exchqucr,  if  the  condition  of  the  bond  be  broken, 
the  course  is  said  to  be,  to  get  an  order  on  the  return  by  the  sheriff  of 
cepi  corpits,  for  a  messenger  to  bring  in  the  defendant*^.  But  where 
a  defendant  had  been  arrested  on  an  attachment  for  contempt,  in  not 
appearing  to  a  subpo'iia  ad  respondendum,  the  court  would  not  grant  a 
motion  for  the  messenger  to  bring  up  the  body,  after  the  defendant  had 
given  a  bail  bond  to  the  sheriff,  although  the  penalty  was  inadequate**. 
When  the  defendant  is  arrested,  and  in  actual  custody,  it  is  the 
duty  of  the  sheriff  to  take  bail,  if  required  :  and  therefore  if  a  bail 
bond  be  tendered,  with  suflicient  sureties,  and  the  sheriff  refuse  to 
accept  it,  and  Jiberate  the  defendant,  he  is  liable  to  a  special  action 
on  the  case'.  But  in  order  to  maintain  such  an  action,  it  must  appear 
that  the  parties  who  were  offered  as  bail,  had  sufficient  within  the 
county  where  the  arrest  was  made"'.  A  bond  however,  with  Jive 
sureties,  three  of  whom  are  respectively  worth  more  than  the  penalty 
of  the  bond,  is  sufficient,  though  the  other  two  are  worth  less  than 
the  penalty'.  The  clause  which  requires  reasonable  sureties  was 
introduced  for  the  benefit  of  the  sheriff;  and  therefore,  though  he 
may  insist  upon  two  sureties,  yet  he  may  take  a  bond  with  one 
only"".     And  for  the  same  reason,  the  plaintifl  cannot  maintain   an 

»  1  Eq.  Cas.  Abr.  3j|,  4  flac.  Abr.  tit.  226.  S.  C.  1  Sid.  2'2.  2  Mod.  31.  84.  180.  2 

Sherif,  O.  4  V.  463.  Vent.  96.  6  Durnf.  &  East,  335.  and  see  2 

•>  6  Taunt.  569.  2  Marsh.  280.  S.  C.  and  Wms,  Saun.l.  61.  c.  (5.) 
see  3  Price,  224.  k  15  i;ast,  320. 

<=  1  H.  Blac.  468.    6  Taunt.  571,  &c.  2  '5  Maulc  &  Sel.  223. 

Marsh.  283.  2S6.  S.  C.  m  10  Co.  lOO.  b  Cro.  Eliz.  624.  808.  852. 

d  I  Str.  479.  862.     So,  though  a  replevin  bond  be  cxe- 

•  2  Salk.  608.  J  Ld.  Raym.  722.  S.  C.  cuted  by  one  of  the  sureties  only,  it  is  never- 

'  Prec.  Chan,  33) .  theless  available  by  the  sheriff,  against  such 

6  3  Price,  223.  surety.     7  Taunt.  28.  2  Marsh.  352.  S.  C. 

••  6  Price,  32.  and  see  7  Taunt.  327.  1  Moore,  68.  S.  C. 
'Glib.  C.  P.  20.  Cro.  Car.  IP6,  \Y.  Jou. 
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action  ao-uinst  liim,  for  taking  sureties  that  are  insufficient,  or  do 
not  inhabit  within  his  county\  And  though  the  words  of  the  statute 
seem  to  be  confined  to  persons  arrested  and  in  actual  custody,  yet 
it  has  been  holden,  that  the  arrest  need  not  be  stated  in  an  action 
upon  the  bail  bond"* ;  and  if  stated,  it  is  not  traversable''  :  for  it  would 
be  of  mischievous  consequence,  if  a  bail  bond,  taken  civilly,  without 
exposing  tiie  party  by  an  arrest,  were  not  as  effectual  as  if  he  had 
been  actually  arrested. 

The  second  branch  of  the  statute  requires  a  security  by  bond  or 
obligation'' :  and  therefore  an  agreement  in  writing,  made  by  a  third 
person  with  a  sheriff's  officer,  to  put  in  good  bail  for  the  defendant 
at  the  return  of  the  writ,  or  surrender  his  body  to  the  officer,  or  pay 
the  debt  and  costs* ;  or  an  attorney's  undertaking  to  the  officer,  for 
the  aj)pearance  of  the  defendant^ ,  or  to  give  a  bail  bond  to  the  sheriff 
in  due  time"^,  has  been  holden  to  be  void,  by  the  statute  23  Hen.  VI. 
c.  9.  and  an  action  will  not  lie  upon  such  agreement  or  undertaking"". 
In  these  cases,  if  bail  above  be  not  duly  put  in,  the  sheriff  is  liable  to 
an  action  for  an  escape ;  and  the  court  will  not  relieve  him,  by 
permitting  him  afterwards  to  put  in  and  justify  bail' :  nor,  after  the 
plaintiff  lias  recovered  against  the  sheriff  for  the  escape,  will  the  court 
proceed  summarily  against  the  attorney,  to  make  him  pay  the  debt 
and  costs,  for  his  breach  of  faith"*.  It  is  also  settled,  that  the  sheriff 
or  his  officer  cannot  maintain  an  action  against  the  defendant  for 
money  paid,  when  he  has  discharged  him  out  of  custody  on  mesne 
process,  without  taking  a  bail  bond,  and  has  in  consequence  of  his 
non-appearance,  been  obliged  to  pay  the  debt  and  costs'. 

The  bail  bond  is  required  to  be  on  a  half-crown  stamp"" ;  and  is 
usually  taken  in  a  penalty,  being  double  the  amount  of  the  sura 
sworn  to  and  indorsed  on  the  writ,  notwithstanding  the  statute  12 
Geo.  I.  c.  29.  which  directs  the  sheriff  to  take  bail  for  that  sum,  and 
no  more" ;  and  the  sheriff's  bail  are  liable  thereon  to  the  full  extent 

*  Cro.    Eliz.  808.  So2.    86'2.  Noy,  39.   1  g  4  East,  368, 

Sid.  96.  2  Saund.  59.    1   Mod.  "227.  239.  2  h  1  Durnf.  &  East,  418. 

Mod.  83.   177.  but  see   1   Ld.  Raym.  425.  '7  Durnf.  &  East,  109. 

1  Salk.  99.  S.  C.  6  Mod.  122.  semb.  contra.  k  4  East,  568.  Parker  v.  England,  M.  45 

•>  1  Str.  643.  Geo.  lU.K.  B.  2  Smith  R.52.  S.  C. 

<=  Id.  444.  but  see  Noy,  43.  semi,  contra.  '  8  East,  171.  and  see  Eyles  v.  Faikney, 

See  also  Say.  Rep.  116.  by  which  it  appears,  E.  32  Geo.  III.  K.  B.  Peake's  Cas.  Ni,  Pri. 

that   the   issuing   of  the    process   may    be  143.  1  Esp.  Rep.  383. 

traversed.  m  gtat.  48  Geo.  III.  c.  149.   Sehed.  Part 

d  2  Saund.  59.  (h.)  Append.  Chap.  XI.  II.  §  III.  55  Geo.  III.  c.  184.  Sched.  Part  II. 

§1,2,3.  §111. 

e  1  Durnf.  &  East,  418.  «  Cas.  Pr.  C.  P.  43.  Fort.  363.  Prac.  Reg. 

f  7  Durnf.  &  East,  109.  Parker  v.  England,  C.  P.  67.  but  see  3  Blac,  Com.  290.  lemb. 

M.  43  Geo.  III.  K.  B.  2  Smith  R.  32.  S.  C.  contra. 
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of  the  debt  and  costs,  not  exceeding  the  penalty  of  the  bond*. 
Resj)ecting  the  form  of  the  bond,  there  are  three  things  to  be 
observed;  first,  that  it  be  made  to  the  sheriff  himself ;  secondly,  that 
it  be  made  to  Idm,  by  bis  name  of  ofRce  ;  and  thirdly,  that  it  be  con- 
ditioned for  the  defendant's  appearance  at  the  return  of  the  writ,  and 
for  that  only''.  Therefore,  if  the  bond  be  not  made  to  the  sheriti'%  or 
be  not  made  to  him  by  his  name  of  oHice*^,  or  iC  it  be  single,  Avithout 
any  condition  at  all',  or  with  an  impossible  condition',  or  the  con- 
dition be  not  for  the  defendant's  api)earance%  or  b(?  for  tliat  and  some- 
thing else%  it  is  void  by  the  statute,  80  it  is  void,  if  executed 
before  the  condition  is  filled  uj»'.  And  if  the  objection  to  the  bail 
bond  appear  on  the  face  of  the  declaration,  or  uj)on  oyer^  the 
defendant  may  demur ;  but  otherwise  he  should  plead  it  :  and  when 
by  pleading  or  otherwise,  it  appears  in  any  part  of  the  record  he 
may  move  in  arrest  of  judgement"^. 

If  the  bond  be  substantially  good,  it  cannot  be  avoided  for  any 
trifling  informality,  or  variance  of  the  condition  from  the  writ,  in  the 
description  of  the  jjlea,  or  of  the  time  or  place  of  appearance.  Thus 
where  the  writ  was  to  answer  the  plaintiiH'  in  a  plea  of  debt  /or  ihree 
hundred  and  twenty  pounds,  or  in  a  plea  of  trespass  with  an  ac 
etiam,  and  the  condition  was  to  answer  the  plaintiff  in  a  ])lea  of  debt 
or  trespass  generally,  or  without  mentioning  the  plea  at  all,  the 
variances  were  holden  to  be  immaterial'^ ;  for  the  statute  only 
recpiires  a  bond  conditioned  for  the  defendant's  aj)|)earance,  and  the 
description  of  the  plea  is  merely  surplusage.  And  accordino-Iy 
where  the  sheriff,  upon  an  original  writ  in  a  plea  of  trespass  on  the 
case  on  promises,  took  a  bail  bond  conditioned  for  the  defendant's 
appearance,  to  answer  the  plaintiff  in  a  plea  of  trespass,  the  court 
held  it  to  be  valid*^.  So  where  the  writ,  in  trespass,  was  to  appear 
before  the  lord  the  king  at  Westminster,  and  the  condition  was  to 
ajjpear  before  the  justices  of  the  King's  Bench  at  Westminster', 
tlie  bond  was  holden  good.  And  where  the  writ,  by  original,  was 
returnable  before  the  lord  the  king,  wheresoever  he  shall  then  be  in 
England,  and   the   condition  was  without  the  words  wheresoever, 

»2  Blac.  Rep.  816.    1  H.  Blac.  76.  S  Cro.  Jac.  286.  2  Lev.  ]23.  2  Show.  31. 

•>  Cro.  Eliz.  862.  4  Bac.  Abr.  462.  T.  Jon.  137,  8.    6  Mod.  122.    10  Mod.  327. 

«  Dyer,  1 19,  20.    10  Co.    100.  a.  I).  Cro.  Atkinson  v.  Saunderson,  E.  25  Geo.  III.  K.  B. 

Eliz.  800,  W.  Jon.  138.   Palm.  378.   2  Lev.  but  see  2  Lev.  177.  semh.  contra. 

123.  Fort.  371.  *>  6  Durnf.  &  East,  702.  and  see  2  Brod. 

''  3  Lev.  74.  J  Str.  399.  Fort,  363.  S.  C,  &  Bing.  659. 

2  Durnf.  &  East,  569,  '  2  Lev.  130,  T.  Jon.  46.  S.  C.  2  Vent. 

•3  Cainpb.  131.  237,  8. 
'  2  Durnf.  &  East,  569, 
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&c.  tbe  court  gave  judgment  for  the  plaintiff,  in  an  action  upon  the 
bond  ;  saying,  they  would  understand,  that  by  appearing  before  tlje 
king  was  meant,  before  the  king  in  his  court,  and  not  before  the 
king  in  pe/'Aoii'.  So,  where  the  condition  of  the  bond,  in  an  action 
by  original,  was  to  appear  before  the  king  at  JVestminster,  it  was 
deemed  sufficient''.  And  where  a  declaration  on  a  bail-bond,  in  setting 
out  the  condition,  slated  that  if  the  defendant  should  appear,  &c.  to 
answer  the  plaintiff,  "  according  to  the  custom  of  his  majesty's  court  of 
Common  Bench  here,"  the  obligation  should  be  void  ;  and  on  the  pro- 
duction of  the  bond,  the  latter  words  were  omitted ;  the  court  of 
Common  Pleas  held,  that  this  was  no  variance,  as  it  was  only  neces- 
sary to  set  out  the  condition  according  to  its  legal  effects  But  an 
allegation,  that  an  action  was  depending  in  his  majesty's  court  of  the 
Bench  at  Westminster^  is  not  sustained  by  proof  of  a  pluries  bill 
of  Middlesex ;  for  by  such  allegation  the  Common  Bench  must  be 
intended''.  So,  where  a  capias  ad  respondendum  was  made  return- 
able before  \ns  m^ajestjf^s  justices  of  the  Bench  at  Westminster,  by 
virtue  of  which  the  sheriff  issued  his  mandate  to  the  bailiff  of  a  liberty, 
commanding  him  to  take  the  defendant,  so  that  the  sheriff  might  have 
his  body  before  his  said  majesty  at  Westminster ;  and  the  bailiff 
took  a  bail-bond,  conditioned  for  the  defendant's  appearance  before 
his  said  majesty  at  Westminster ;  the  court  of  Common  Pleas  held 
that  the  variance  between  the  bail-bond  and  the  writ  was  fatal,  and 
therefore  that  the  bond  was  void,  by  the  statute  23  Hen.  VI.  c.  9^.  It 
has  also  been  holden,  that  the  statute  for  preventing  frivolous  and 
vexatious  arrests'^  is  merely  directory  to  the  sheriff;  and  does  not 
avoid  the  bail-bond,  where  there  is  no  affidavit  of  the  cause  of  action^, 
or  the  sum  sworn  to  is  not  indorsed  on  the  writ",  or  even  where  the 
bond  is  taken  in  a  penalty,  being  more  than  double  the  amount  of  the 
sum  sworn  to'\ 

The  defendant  having  given  a  bail  bond,  could  not  formerly  have 
discharged  his  bail  to  the  sheriff,  by  surrendering  himself  before  the 
return  of  the  writ;  for  it  was  considered  as  a  settled  point,  that 
nothing  could  be  a  performance  of  the  condition  of  the  bail  bond,  but 
putting  in  and  perfecting  bail  above'.  But  it  has  since  been  deter- 
mined, that  if  the  defendant  surrender  himself  to  the  sheriff,  before  or 

■2Str.  1155,  6.  f  12  Geo.  I,  c.  29. 

b  9  East,  55.  but  see   1    Chit.  Rep.  323.  8  1  Bur.  330.  but  see  2  New  Rep.  C.    P. 

Anle,  126.  202.  semh.  contra. 

c  3  Moore,  214.  J»  2  Wils.  69.  1  Bur,  331.  1  H.  Blac.  76. 

«*3  Maule  &  Sel.  166,  and  see  7  Taunt.  2  Bos.  &.  Pul.  109. 

371.  1  Moore,  19.  S.  C.  \  5  Bur.  2633.  and  see  Dalt.  Sher.  356. 

«  6  Taunt.  551.  2  Marsh.  258.  S.  C.  1  Price,  262. 
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en  (lie  return-day  of  the  writ,  the  bail-bond  may  be  ijivon  uj*  (o  be 
cancelled  ;  after  wbich,  the  plaintilT cannot  take  an  assignment  of  if*; 
nor  can  he  rule  the  sheriff,  or  maintain  an  action  against  him,  for  not 
assigning  it''.  And  where  the  defendant  surrendered  to  tlu;  gaoler  at 
the  county  gaol,  in  discharge  of  his  bail  (o  the  sherilT,  bifou;  tivelve 
o'clock  on  the  first  day  of  term,  being  the  return  day  of  (he  writ, 
and  (he  under-sherifl',  who  lived  at  a  distance,  signifieil  his  assent  to 
(he  surrender  by  return  of  post  the  next  day,  it  was  held  suHicient  to 
discharge  the  bail  bond,  of  which  the  plaintiff  had  taken  an  assign- 
ment afterwards,  with  notice  of  such  surrender^  Hut  it  is  optional 
in  the  sherilT,  whether  he  will  accej)t  the  surrender  of  the  !>arty,  in 
discharge  of  the  bail  bond  :  and  therefore,  where  notice  of  such 
surrender  was  given  to  the  sheriff,  and  (o  the  gaoler  in  whose  custody 
the  party  then  was,  at  the  suit  of  another,  af(er  which  the  gaoler  let 
the  party  out  of  custody,  the  court  held  that  the  gaoler  was  not  liable 
upon  his  bond  of  indemnity  to  the  sheriff,  as  for  an  esca|)c  in  (he 
former  suit ;  for  the  party  was  not  legally  in  the  custody  of  the 
sheriff  or  his  gaoler,  merely  by  virtue  of  such  surrender"'.  And  it 
seems,  that  rendering  the  defendant  to  (he  King's  Bench  prison, 
before  the  return  of  the  writ,  will  not  discharge  his  bail  to  the  sheriff'. 

The  provisions  of  the  statute  of  Hen.  VI.  are  not  applicable  to 
securities  taken  by,  or  for  the  benefit  of  the  plaintiff  :  And  hence,  an 
attorney's  undertaking  to  appear  for  (he  defendant  is  binding,  if  given 
to  the  plaintiff  in  the  cause,  though  it  be  not  exactly  in  the  form 
prescribed.  By  an  old  rule  of  court^',  "  a  prisoner  taken  upon  a 
capias  shall  not  be  discharged,  till  he  hath  given  bond  to  appear  ; 
unless  the  plaintiff  or  his  attorney  shall  consent  to  take  an  appearance, 
without  bail :"  But  it  is  now  the  common  practice  to  take  an  a((orney's 
under(aking  to  the  plaintiff,  where  special  bail  is  required  ;  and  the 
courts  will  enforce  it  by  attachment''. 

It  sometimes  hapj)cns,  that  persons  arrested  upon  mesne  ])rocess 
may  not  be  able  (o  find  sufficient  sureties  for  their  appearance  at  the 
return  of  (he  wri(,  and  yet  may  be  able  to  make  a  deposit  of  the 
money  for  w  hich  they  are  so  arrested,  together  with  a  competent  sum 

•  Ca/lawny   v.    Seymour,    F,.   42    Geo.  III.  232. 
K.  B.  '^Cro.  Eliz.  190.     1  Sid.   13'3.     I  T.ev.  9?. 

bo  Diirnf.  &  Iv^st,  73^..  7  Durnf.  &  East,  S.  C.  2  Mod.  .SOj.     1  Dmnl".   cV  E;i>t,  4:i. 

122.  8  Durnf.  &  East,  4j(").  305.  and  see  1  4  East,  5G9.  2  .Smith  R.  33. 
Bos.  &  Pul.  325.  ^  ^-  ^I-  1*554.  §  6.  K.  B.  R.  M.  1(154.  § 

<=  10  East,  100.  9.  C.  P. 

«•  1  East,  383.  ''  1  Durnf.  &  East,  422.  4    East,  5(;9.  2 

e  Foster  v.  Hyde,  M.  41  Geo.  III.  K.  B.  Smith  R.  53. 
and  see  1  Price,  2f)2.  but  see  3  Bos.  &  Pnl. 
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for  costs:  and  therefore,  by  the  statute  43  Geo.  III.  c.  46,  §  2. 
rccitini^  that  it  is  expedient  that  persons  arrested  should,  upon 
making;-  such  deposit,  be  permitted  to  go  at  large  until  the  return  of 
the  writ,  without  finding  bail  to  the  sherifFfor  their  a|)pearance  at  the 
return  thereof;  it  is  enacted,  that  "  all  persons  who  sliall  be  arrested 
*'  upon  mesne  process,  within  (hose  parts  of  the  united  kiiigdouj  of 
"  Great  Britain  and  Ireland,  called  England  and  Ireland,  shall 
"  be  allowed,  in  lieu  of  2;iving  bail  to  the  sheriff,  to  deposit  in  the 
*•  hands  of  the  sheriff,  by  delivering  to  him  or  to  his  under-sherift",  or 
"  other  officers  to  be  by  him  appointed  for  tliat  purpose,  the  sum 
**  indorsed  upon  the  writ,  by  virtue  of  the  aflidavit  for  holding  ito 
"  bail  in  that  action,  together  with  ten  i)ounds  in  addition  to  such 
"  sum,  to  answer  the  costs  which  may  accrue  or  be  incurred  in  such 
"  action,  up  to  and  at  the  time  of  the  return  of  the  writ,  and  also 
"  such  further  sum  of  money,  if  any,  as  shall  have  been  paid  for  the 
"  king's  fine  upon  any  original  writ  ;  and  shall  thereuj)on  be  dis- 
"  charged  from  such  arrest,  as  to  the  action  in  which  he,  she,  or  they 
"  shall  so  deposit  the  sum  indorsed  on  the  writ," 

And  that  "  the  sheriff  shall,  in  every  such  case,  at  or  before  tlie 
"  return  of  the  said  writ,  pay  into  the  court  in  which  such  writ  shall 
"  be  returnable,  the  sum  of  money  so  deposited  with  him  as  aforesaid ; 
^*  and  thereupon,  in  case  the  defendant  or  defendants  shall  afterwards 
**  duly  put  in  and  perfect  bail  in  such  action,  according  to  the  course 
*'  and  practice  of  such  court,  the  sum  of  money  so  deposited  and 
"  paid  into  court  as  aforesaid  shall,  by  order  of  the  court,  upon 
"  motion  to  be  made  for  that  purpose,  be  repaid  to  such  defendant  or 
"  defendants  :  But  in  case  the  defendant  or  defendants  shall  not 
"  duly  put  in  and  perfect  bail  in  such  action,  then  and  in  such 
"  case  the  said  sum  of  money  so  deposited  and  paid  into  court  as 
"  aforesaid  shall,  by  order  of  the  court,  upon  a  like  motion  to  be 
"  made  for  that  purpose,  be  paid  out  to  the  plaintiff  or  plaintiffs  in 
*'  such  action",  who  shall  be  thereupon  authorized  to  enter  a  com- 
"  mon  appearance,  or  file  common  bail  for  such  defendant  or  de- 
"  fendants,  if  the  said  plaintiff  or  plaintiffs  shall  so  think  fit;  such 
"  payment  to  the  plaintiff  or  plaintiffs  to  be  made  subject  to  such 
*'  deductions,  if  any,  from  the  sum  of  ten  pounds  deposited  and  paid 
"  to  answer  the  costs  as  aforesaid,  as  upon  tlie  taxation  of  the  plain- 
"  tiff's  costs,  as  well  of  the  suit  as  of  his  application  to  the  court  in 
"  that  behalf,  may  be  found  reasonable." 

In  the  construction  of  the  above  act  of  parliament,  (which  has  been 
sometimes,  though  erroneously,  called  Lord  Ellenborough' s  act'',)  it 
has  been  holden,  that  where  money  is  paid  to  the  sheriff  upon  an   ar- 

a  Append.  Chap.  XI.  §  4,  5.  »  i  smith  R.  1'23. 
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v\t»t,  it  sliull  be  presuiueil  to  have  hoeu  paid  as  a  deposit  in  lieu  of 
bail,  unless  a  disciiaif^c  or  some  aeknowledj^ment  in  writing  be  given 
to  tlie  defendant  for  tlie  debt  and  costs'.  This  act  was  made  in  ease  of 
<lefen(ldiits,  and  not  for  the  benefit  of  jjlaintilFs :  And  therefore, 
where  ihe  defendant  puts  in  bail  al)ove,  who,  on  being  excepted  to, 
render  hiui,  instead  of  jusiilying,  the  plainlillis  not  entitled  to  receive 
the  money  out  of  court ;  but  the  defendant,  if  lie  made  llie  deposit, 
may  in  such  case  receive  it  back'' ;  or  if  the  deposit  was  made  by  any 
other  |)erson  than  the  defenilant,  the  court  will,  upon  bail  above  being 
})utin  and  perfected,  or  the  defendant  surrendered,  order  it  to  be  re- 
paid to  the  bail,  or  other  jjcrson  by  whom  it  was  actually  deposited, 
and  not  to  the  defendant*^.  The  above  act  does  not  controul  the  dis- 
cretion of  the  court,  with  respect  to  the  time  for  putting  in  bail;  there- 
fore, where  money  is  paid  into  court  in  lieu  of  bail,  which  is  nut  put 
in  and  jierl'ecled  in  due  time,  the  court,  on  an  affidavit  of  merits,  will 
grant  further  time  to  the  defendant''.  And  where  the  plaintilF  had 
made  a])plication  for  the  money  to  be  paid  out  of  court  to  him,  and 
that  rule  was  discharged  on  shewing  cause,  and  it  appeared,  on  fully 
iiiscussing  the  merits  of  the  case,  that  the  defendant  was  entitled  to  the 
money,  the  court  of  Common  Pleas  granted  a  rule,  absolute  in  thu 
first  instance,  for  the  money  to  be  paid  over  to  him^  If  a  defendant, 
biing  arrested  by  a  wrong  name,  pay  the  amount  of  the  sum  sworn 
to,  and  10/.  for  costs  to  the  sheritF,  without  prejudice,  the  plaintiflf 
will  not  be  permiknl  to  take  it  out  of  court,  on  the  defendant's 
omitting  to  perfect  bail*^;  And  neither  the  sherilf,  nor  officer  of 
the  court,  is  entitled  to  poundage,  on  (he  money  being  taken  out  of 
court'. 

When  bail  above  is  not  put  in  and  perfected  in  due  time,  the 
plaintiff  is  entitled,  by  the  express  words  of  the  statute,  to  have 
the  money  paid  him,  by  order  of  the  court,  upon  motion  tnade  for  that 
purpose.  AntI,  in  the  King's  Bench,  where  a  defendant  cannot  be 
found,  so  as  to  serve  him  personally  with  a  rule  for  taking  out  the 
money  deposited  in  the  hands  of  the  sherilf,  the  court  will  allow  the 
service  to  be  good,  by  leaving  a  copy  of  the  rule  at  the  defendant's 
last  place  of  abode,  and  sticking  it  up  in  the  office''.  In  the  Common 
Pleas,  where  the  defendant,  on  being  arrested,  paid  the  debt  and  ten 
pounds  in  addition  for  costs,  which  sura  was  more  than  sufficient  to 

•  1  Smith  R.  127.  «  4  Taunt.  670. 
•>  4  Taunt.    G69.  3  Maule  &  Scl,  283.  2  <"  5  Taunt.  623. 

Moore,  610.  1  Chit.  Rep.  143.  S.  P.  2  Chit.  «  2  Barn,  k  Aid.  770.  1  Chit.  Rep.  5'29. 

Rep.  71.  and  see  1  Bing.  103.  S.  C. 

«  1  Smith  R.  13.  but  see  2  Moore,  r.lO.  "  ]  Cliif.  Rep.  «73. 

*  ?  Chit,  lUp.  71. 
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cover  <liom,  and  informed  the  plaintiff's  attorney,  that  he  should  re- 
claim only  the  surplus  which  might  remain  after  payment  of  debt  and 
costs,  and  the  plaintiflf's  attorney,  on  the  sheriff's  omitting  after  re- 
quest to  remit  the  money,  proceeded  in  tlie  action  ;  the  court  held, 
that  the  defendant  was  not  liable  to  pay  the  costs  so  incurred  after 
the  arrest*.  The  cases  in  which  the  plaintiff  may  think  fit  to  enter  a 
common  appearance,  or  file  common  bail  for  the  defendant,  are  where 
he  claims  and  means  to  j)roceed  lor  more  than  the  sura  indorsed  on 
the  writ :  but  in  these  cases,  there  is  no  provision  made  by  the  act, 
with  regard  to  costs,  if  he  should  not  eventually  recover  more  than 
that  sum  ;  nor  for  his  refunding  any  part  of  it,  if  he  should  recover 
less.  In  an  action  for  a  malicious  arrest,  an  allegation  that  the  plain- 
tiff gave  bail  to  the  sheriff  for  his  appearance  at  the  return  of  the  writ, 
is  not  supported  by  evidence  that  he  paid  the  debt  and  10/.  for  costs 
into  the  hands  of  the  sheriff;  but  he  may  still  maintain  the  action, 
although  he  cannot  recover  for  the  consequential  damages'*. 

If  the  defendant,  upon  being  arrested,  remain  in  custody,  he  is 
either  confined  in  a  private  house,  or  carried  to  the  county  gaol.  And 
where  a  person  was  arrested,  by  virtue  of  a  warrant  directed  to  a 
sheriff's  officer,  but  on  account  of  illness  was  permitted  to  remain  a 
few  days  in  his  own  house,  in  the  custody  of  the  ofticer's  follower,  who 
was  not  named  in  the  warrant,  but  who  kept  the  key  of  the  house  in 
his  possession,  and  was  then  removed  to  gaol,  where  he  continued  for 
the  remainder  of  two  months,  the  court  of  Common  Pleas  held,  that 
this  was  a  legal  imprisonment,  so  as  to  constitute  an  act  of  bank- 
ruptcy". For  preventing  the  oppression  of  inferior  officers,  in  the 
execution  of  process  for  debt,  it  is  enacted  by  the  statute  32  Geo* 
II.  c.  28*^.  commonly  called  the  Lords'  Act,  that  "  no  sheriff,  under- 
*'  sheriff,  bailiff,  serjeant  at  mace,  or  other  officer  or  minister,  shall 
"  convey  or  carry,  or  cause  to  be  conveyed  or  carried,  any  person  or 
"  persons,  by  him  or  them  arrested,  or  being  in  his  or  their  custody,  by 
"  virtue  or  colour  of  any  action,  writ,  j)rocess,  or  attachment,  to  any 
"  tavern,  alehouse,  or  other  public  victualling  or  drinking  house,  or  to 
"  the  private  house  of  any  such  officer  or  minister,  or  of  any  tenant  or 
"  relation  of  his,  without  the  free  and  voluntary  consent  of  the  person 
"  or  persons  so  arrested  or  in  custody  ;  nor  charge  any  such  person  or 
"  persons  with  any  sum  of  money,  for  any  wine,  beer,  ale,  victuals,  to- 
"  bacco,  or  any  other  liquor  or  things  whatsoever,  save  what  he,  she,  or 
"  they  shall  call  for,  of  his,  her,  or  their  own  free  accord  ;  nor  shall 
"  cause  or  procure  him,  her,  or  them,  to  call  or  pay  for  any  such  liquor 

•  3  Brod.  &  Bing.  273.  e  g  Taunt.  106.  1  Marsh.  ^X,9.  S.  C. 

*  ;Campl».  1\'^.\  Stark.  K,.  PrI.  48.  S.  C.      ''^  \. 
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*'  or  thini^s,  except  what  lie,  slie,  or  tliey  sliall  particularly  and  freely 
"  ask  for  ;  nor  shall  demand,  take,  or  rocoive,  or  cause  to  be  demanded, 
**  taken,  or  received,  directly  or  indirectly,  any  other  or  f^reater  sum  or 
•*  sums  of  money,  than  is  or  sliali  be  by  law  allowed  to  he  taken  or  de- 
*'  manded  for  any  arrest  or  takini^,  or  for  detainint;-,  or  waitini;  (ill  iho 
"  person  or  persons  so  arrested  or  in  custody  shall  have  j^iven  an  ap- 
"  pearance  or  bail,  as  the  case  shall  recpiire,  or  agreed  with  the  person  or 
"  persons  at  whose  suit  or  prosecution  he,  she,  or  they  shall  be  taken 
"  or  arrested,  or  until  he,  she,  or  they  shall  be  sent  to  the  proper 
"  gaol  belonging  to  the  county,  riding,  division,  city,  town,  or  place, 
"  where  such  arrest  or  taking  shall  be ;  nor  shall  exact  or  take  any 
"  reward,  gratuity  or  money,  for  keeping  the  person  or  persons  so  ar- 
"  rested  or  in  custody,  out  of  gaol  or  prison." 

And  that  "  no  sheriff,  &c.  shall  carry  any  such  j)crson  to  any  gaol 
"  or  prison,  within  four  and  trventy  hours  from  the  time  of  such 
"  arrest,  unless  such  person  or  persons  so  arres(ed  shall  refuse  to  be 
"  carried  to  some  safe  and  convenient  dwelling  house,  of  his,  her,  or 
"  their  own  nomination  or  a})pointment,  within  a  city,  borough,  cor- 
"  poration,  or  market  town,  in  case  such  person  or  persons  shall  be 
"  there  arrested,  or  within  three  miles  from  the  j)lace  where  such 
"  arrest  shall  be  made,  if  the  same  shall  be  made  out  of  any  city, 
"  borough,  corporation  or  market  town,  so  as  such  dwelling  house 
**  be  not  the  house  of  the  person  arrested,  and  be  within  the  county, 
*'  riding,  division,  or  liberty  in  which  the  |)erson  under  arrest  was  ar- 
*'  rested  ;  and  then  and  in  any  such  case,  it  shall  be  lawful  to  and  for 
*'  any  such  sheriff,  or  other  officer  or  minister,  to  convey  or  carry  the 
**  person  or  persons  so  arrested,  and  refusing  to  be  carrieil  to  such 
"  safe  and  convenient  dwelling  house  as  aforesaid,  to  such  gaol  or 
"  prison,  as  be,  she,  or  they  may  be  sent  to,  by  virtue  of  the  action, 
"  writ  or  process  against  him,  her,  or  them  :  And  that  no  sheriff,  &c. 
*'  shall  take  or  receive  any  other  or  greater  sum  or  sums,  for  one  or 
"  more  night's  lodging,  or  for  a  day's  diet,  or  other  cx})ences  of  any 
"  person  or  persons  under  arrest,  on  any  writ,  action,  attachment  or 
"  process,  other  than  what  shall  be  allowed  as  reasonable  in  such 
*'  cases,  by  some  order  or  orders  made  by  justices  of  the  peace,  in 
"  pursuance  of  the  said  act'." 

These  provisions  are  confined  to  persons  arrested  on  mes/ie  process ; 
the  intent  of  them  being,  that  such  persons  may  have  an  o|)i)ortunity 
of  procuring  bail,  or  of  agreeing  with  the  plaintiffs:  and  it  has  ac- 
cordingly been  determined,  that  a  sheriff's  officer  is   not  liable  to  the 
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l)enal(ics  of  the  statute,  for  carryiiiq;  a  defendant  taken  in  execution 
to  prison,  uitliin  twenty  four  hours  after  the  arrest".  Neither  is  tha 
sheriff  liable  to  an  action  of  escape,  for  taking  a  prisoner  in  execution 
to  a  lock-uj)  lionse,  and  keepin*^  him  there  fourteen  days  before  the 
return  of  the  writ**.  No  time  is  limited  by  the  above  act,  within 
wliich  a  defendant,  arrested  on  mesne  process,  should  be  carried  to 
the  county  gaol :  And  where,  to  an  action  for  an  escape  on  mesne 
process,  the  slieri!!'  pleaded  that  the  debtor  was  rescued  out  of  his 
custody,  as  he  u  as  carrying  him  to  Neurgate,  to  which  the  plaintifl" 
replied,  that  the  debtor  ought  to  have  been  carried  to  prison  within  a 
convenient  time  after  the  arrest,  and  that  he  was  rescued,  because  the 
defendant  neglected,  &c.  the  court  thought  the  replication  bad,  and 
gave  judgment  for  the  defendants  But  it  seems  to  be  the  duty  of 
the  aheriff,  if  possible,  to  carry  the  defendant  to  the  county  gaol,  by 
the  return  of  the  writ  on  w  hich  he  was  arrested'^ ;  and  that  afterwards 
the  sheriff  keej)S  him  at  his  jjcril,  in  case  the  creditor  is  delayed. 
Where  the  defendant,  however,  is  arrested  on  the  return  day,  he 
cannot  be  carried  to  the  county  gaol,  till  the  expiration  of  tweiily 
four  hours  after  the  arrests  And  where  the  sheriff,  having  arrested 
a  defendant  on  mesne  process,  keeps  him  in  his  custody,  after  the 
return  of  the  writ,  and  then  carries  him  to  prison,  he  is  not  liable  to 
an  action  on  the  case,  as  for  an  escape,  if  the  jury  find  that  the  plain- 
tiff has  not  been  delayed,  or  prejudiced  in  his  suit^. 

For  the  further  protection  of  persons  arrested,  against  the  op- 
pression of  inferior  officers,  and  the  exaction  of  gaolers,  to  whose 
custody  they  may  be  committed,  it  is  by  the  same  statute^  enacted, 
that  "  every  sheriff,  under-sheriff,  bailiff*  of  any  liberty,  gaoler  and 
"  keeper  of  any  prison  or  gaol,  and  other  person  and  persons,  by 
"  whom,  or  to  whose  custody  or  keeping,  any  one  shall  be  arrested, 
**  taken,  committed,  or  charged  in  execution,  by  virtue  of  any  writ, 
"  process,  action,  or  attachment,  shall  at  all  times  permit  and 
*'  suffer  every  such  person  and  persons,  during  his,  her,  and  their 
"  respective  continuance  under  arrest  or  in  custody,  or  in  execution, 
"  for  any  debt,  damages,  costs,  or  contempt,  at  his,  her,  and  their 
"  free  will  and  pleasure,  to  send  for,  and  have  brought  to  him,  her, 
"  or  them,  at  seasonable  times  in  the  day  time,  any  beer,  ale, 
"  victuals,  or  other  necessary  food,  from  what  place  he,  she,  or  they 
"  shall  think  fit,  or  can  have  the  same ;  and  also  to  have  and  use 
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*'  Kuch  bedding,  linen,  or  other  necessary  ihins^s,  as  he,  she,  or  they 
*'  shall  have  occasion  for,  and  tliink  fit,  or  shall  he  supplied  with, 
*'  diiriii'^  his,  her,  or  their  coiilinuance  under  any  such  arrest  or 
*'  coinuiitnient,  without  purluinini^  or  detainint^  tlie  sam<',  or  any 
*'  part  thereof,  or  enforcin<;  or  requirin^^,  him,  her,  or  tliem  (o  pay 
"  for  the  having  or  usin^  thereof,  or  pulliiiij  any  manner  of  restraint 
"  or  difliculty  uj)on  him,  her,  or  them,  in  th^-  usin;^  thereof,  or  ro- 
"  latin;^  thereto;  and  no  such  |)risoner  or  |)risoners  shall  j).iy  any 
"  thinj^  in  respect  thereof,  to  any  such  sheriff,  &,c.  And  that  no 
"  f^aolcr  or  keeper  of  any  i^aol  or  prison,  or  other  |)ersoii  thereto 
"  helony;in^,  shall  demand,  take,  or  receive,  directly  or  indirectly,  of 
"  any  prisoner  or  prisoners  for  debt,  damages,  costs,  or  ci-ntempt, 
**  any  other  or  greater  fee  or  fees  whatsoever,  lor  his,  her,  or  their 
"  commitment,  or  coming  ioto  gaol,  chamber  rent  there,  release  or 
"  discharge,  than  what  shall  be  mentioned  or  allowed  in  the  list  or 
**  table  of  fees,  settled,  inrolled  and  registered,  according  to  tiie 
"  directions  of  the  said  act'." 

And  for  the  more  speedy  punishing  gcioler>,  baililFs,  and  others 
em|)loye(l  in  the  execution  of  process,  for  extortion,  or  other  abuses 
in  their  respective  offices  and  |)laces,  it  is  further  enacted,  that 
"  Uj)on  the  petition  in  term  time,  of  any  prisoiu-r  or  jierson  being, 
"  or  having  been  under  arrest  or  in  custody,  complaining  of  any 
"  exaction  or  extortion  by  any  gaoler,  baililT,  or  other  officer  or 
*'  person,  in  or  employed  in  the  keeping  or  taking  care  of  any  gaol 
*'  or  prison,  or  other  place,  where  any  such  prison^T  or  person  under, 
"  or  having  been  made  under  arrest  or  in  custody,  by  any  processor 
*'  action,  is  or  shall  have  been  carried,  or  in  respect  of  the  arresting 
'*  or  apprehending  any  person  or  persons,  by  virtue  of  any  jirocess, 
*'  action,  or  warrant,  or  of  any  other  abuse  whatsoever,  committed 
"  or  done  in  their  respective  offices  or  places,  unto  any  of  his  ma- 
"  jesty's  courts  of  record  at  iVentmhtster,  from  whence  the  process 
"  issued,  by  uhieh  any  i)erson  who  shall  so  jjetition  was  arrested, 
"  or  under  whose  power  or  jurisdiction  any  such  gaol,  prison,  or 
**  j)lace  is  ;  or,  in  vacation  i'wne,  to  any  judge  of  any  sueh  courts  at 
*'  fVestminnter,  from  whence  any  sucl)  process  so  issued  ;  or  to  the 
"  judges  of  assize,  &,c.  ;  every  such  court,  judges  of  assize,  &c.  arc 
"  by  the  said  act  authorized  and  required  to  hear  and  determine  the 
"  same,  in  a  summary  way,  and  to  make  such  order  thereupon,  for 
"  redressing  the  abuses  which  shall  by  any  such  petition  be  com- 
"  plained  of,  and  for  punishing  such  officer  or  person  complained 
"  against,  and  for  making  reparation  to  the  party  or  parties  injured, 
"  a8   they  shall    think  just,   together  with   the   costs   of  every  such 
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"  coini)la'mt  ;  iu>d  all  orders  and  determinations  which  shall  he 
*'  (hereui)on  made,  by  any  of  the  said  courts,  &c.  sliall  have  the 
"  same  effect,  torce  and  virtue,  as  other  orders  of  the  same  courts, 
**  &c.  ;  and  obedience  thereto  may  be  enforced  in  like  manner,  by 
*'  attachment  or  otherwise"."  And  that  "  every  sheriff,  under-sheriff, 
*'  bailiff  of  any  liberty,  bailiff,  Serjeant  at  mace,  gaoler,  and  other 
*'  otlicer  and  person  as  aforesaid,  who  shall  in  anywise  offend  ajj^ainst 
*'  the  said  act,  shall,  for  every  such  offence,  (over  and  above  such 
*'  other  penalties  or  jninishments  as  he  may  be  liable  unto,)  forfeit 
"  and  pay  to  the  party  thereby  aggrieved,  the  sum  oi\fiJ'ty  pounds, 
*'  to  be  recovered,  with  treble  costs  of  suit,  by  action  of  debt,  bill, 
"  plaint,  or  information,  in  any  of  his  majesty's  courts  of  record  at 
"    JVestmimter':'' 

At  common  law,  a  sheriff  has  no  right  to  take  fees  for  the  execution 
of  process*^ :  And,  by  the  statute  23  Hen,  VI.  c.  9.  he  is  only  entitled 
to  the  fee  ol'  four  pence,  for  issuing  his  warrant  on  mesne  process,  to 
arrest  th  »  defendant";  although,  when  the  i)laintiff  has  paid  the  sum 
of  one  guinea  to  the  bailiff  for  an  arrest,  he  has  been  allowed  it  by 
the  master  or  prothonotary,  in  the  taxation  of  costs'*.  And  where  a 
sheriff's  officer,  who  had  arrested  a  defendant,  demanded  and  received 
from  him,  a  larger  sum  than  he  was  liable  to  pay  as  a  caption  fee, 
and  for  the  expense  of  a  bail  bond,  &c.  the  court  of  Exchequer,  on 
motion,  ordered  it  to  be  referred  to  the  master,  to  ascertain  what  the 
officer  was  entitled  to  on  that  account,  and  ordered  him  to  restore 
the  surj)lus  to  the  defendant,  and  to  pay  the  costs  of  the  application*. 
But  if,  by  abuse  of  the  process  of  one  of  the  courts  at  JVestminster, 
a  sheriff's  officer  extort  a  promissory  note  from  a  suitor,  and  then 
declare  upon  that  note,  in  another  of  the  courts  at  JVentminster, 
the  latter  court  cannot  interfere  summarily  to  punish  the  officer, 
under  the  statute  3-2  Geo.  II.  c.  28.  §12*".  And  in  order  to  recover 
a  penalty  on  this  statute,  against  a  sheriff's  officer,  for  taking  a 
larger  fee  than  is  allowed  by  law  upon  an  arrest,  the  plaintiff  must 
j)rove  what  sum  is  allowed  by  law,  either  by  a  table  of  fees,  or  some 
regulation  respecting  it,  by  the  officers  of  the  court  out  of  which  the 
process  issued?.  The  justices  in  sessions  have  no  authority  to  fix 
the  bailiiFs  fees  for  an  arrest'' :  And  an  action  will  not  lie  against  the 
sheriff,  where  more  than  the  sum  allowed  has   been  taken  for  a  bail 
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Ih)iu1,  by  oiu;  of  liis  olViccrs,  to  whom  llie  warrant  was  nol  <lirccUMl, 
but  lo  whose  lock-up  house  Ihe  defendant  was  brought,  after  beinc 
arrested". 

When  a  defendant  escapes  out  of  lo^ral  custody,  he  may  either  be 
retaken  by  the  sheriiV  or  other  olhcer  on  fresh  pursuit,  or  by  virtue 
of  an  escape  warrant,  (if  he  escaped  out  of  the  custody  of  the  marshal 
of  the  Kin"-'s  Bench,  or  warden  of  the  Fleet  prison,)  on  the  statute 
1  Ann.  stat.  2.  c.  0.  And  though  in  general  a  defendant  cannot 
be  retaken  on  fresh  pursuit,  after  a  ro/M«^ir»/ escape^  yet  it  has  been 
determined,  that  a  baihif  who  has  arrested  a  prisoner  on  mesne 
process,  may  retake  him  before  the  return  of  the  writ,  though  he 
vohmtarily  permitted  the  prisoner  to  escape  immediately  after  the 
arrest^  By  the  above  statute  it  is  enacted,  that  "  if  any  person  or 
"  persons  committed  or  rendered  to,  or  charged  in  custody  of  the 
"  marshal  of  the  King's  Bench,  or  prison  of  the  Fleet,  either  in 
♦'  execution  or  upon  mesne  process,  or  upon  any  conten)pt  in  not 
"  performing  the  order  or  decree  of  a  Court  of  Equity,  by  any  of 
"  his  majesty's  courts  at  fVestmiinifer,  shall  escape  from  the 
**  custody  of  the  marshal  or  prison  of  the  King's  Bench,  or  from  the 
"  prison  of  the  Fleet,  or  shall  go  at  large,  it  shall  and  may  be  law  ful, 
"  upon  oath  thereof  in  writing,  to  be  made  by  one  or  more  credible 
"  person  or  j)ersons,  before  any  one  of  tlie  judges  of  that  court 
"  where  such  action  was  cntcrL'd,  or  judgment  and  execution  were 
"  obtained,  or  where  the  party  was  so  committed  or  charged  as 
*'  aforesaid,  to  and  for  such  judge,  belbrc  whom  such  oath  shall  be 
*'  made  as  abovesaid,  and  such  judge  is  thereby  authorized  and 
"  required,  from  time  to  lime,  to  grant  unto  any  person  whatsoever, 
**  who  shall  demand  the  same,  one  or  more  warrant  or  warrants 
"  under  his  hand  and  seal,  therein  reciting  the  action  or  actions, 
"  execution  or  executions,  contenipl  or  contemj)ts,  with  which  such 
"  person  or  persons,  so  escaping  or  going  at  large,  stood  charged, 
"  or  were  committed  at  the  suit  of  any  person  or  persons,  on  whose 
"  behalf  such  warrant  or  warrants  shall  be  demanded,  at  the  time 
*'  of  such  escape  or  going  at  large,  (which  said  warrant  or  warrants 
"  shall  be  in  force  in  all  j)laces  whatsoever,  within  the  kingdom  of 
"  England,  dominion  ol  Walen,  and  town  of  liericlck  upon 
*'  Tweed,)  directed  to  all  slioritFs,  mayors,  bailill's,  constables,  head- 
"  boroughs  and  tithingmen,  therein  and  thereby  commanding  then), 
"  and  every  of  them,  in  their  respective  counties,  cities,  towns,  and 
"  precincts,  to   seize  and  retake  such  person  or  persons,  so  escaped 
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*'  or  a;o\\\s;  at  huj^e  ;  and  such  person  or  persons,  so  retaken  upon 
♦*  such  warrant,  forthwith  to  convey  and  commit  to  the  common 
"  fi^aol  of  such  county,  where  such  person  or  persons,  so  escaped  or 
"  go'ins;  at  large,  shall  be  retaken,  there  to  remain  without  hail  or 
"  mainprize,  or  heing  thence  ujion  any  account  whatsoever  delivered 
"  or  removeil,  until  he,  she,  or  they  shall  have  made  full  payment 
*'  or  satisfactirm  to  (he  respective  plaintiff  or  plaintiffs,  creditor  or 
"  creditors,  in  such  action  or  actions,  execution  or  executions  named, 
"  or  until  the  judj^ment  or  judj^ments,  on  which  such  execution  or 
*'  executions  was  or  were  sued  out  aj^ainst  such  person  or  persons, 
*'  shall  be  reversed  or  dischar£^ed  by  due  course  of  law,  or  until 
"  judgment  in  such  action  or  actions  be  given  for  such  person  or 
"  persons  so  committed  as  aforesaid,  or  until  the  said  contempt  or 
*'  contempts,  for  which  such  person  or  persons  were  or  shall  be 
"  committed,  be  cleared  and  discharged."  Upon  this  statute  it 
has  been  determined,  that  if  a  person  charged  in  execution  in  the 
King's  Bench,  be  turned  over  to  the  Fleet  and  escape,  either  a  judge 
of  the  King's  Bench  or  Common  Pleas  may  grant  an  escape  warrant*. 
And,  after  a  negligent  escape,  the  defendant,  we  have  seen'',  may  be 
retaken  on  a  Sunday,  by  virtue  of  such  warrant.  But  if  one  who  is 
110  officer,  by  virtue  of  the  warrant,  seize  a  person  escaping,  and 
bring  him  before  the  sheriff,  he  cannot  detain  him  ;  for,  being  illegally 
executed,  it  is  the  same  thing  as  if  there  had  been  no  warrant  at  all*". 
It  has  also  been  determined,  that  a  person  who  has  a  day  rule,  cannot 
be  taken  by  virtue  of  an  escape  Avarranf' ;  and  if  a  person  be  taken 
thereon  at  eight  in  the  morning,  and  the  same  day  obtain  a  day  rule, 
pursuant  to  a  petition  which  was  hot  read  in  court  till  after  eight,  yet 
lie  shall  be  discharged  ;  for  as  to  this  purpose,  there  shall  be  no 
fraction  of  a  day^ 

The  plaintifTs  remedies,  when  the  defendant  escapes,  are  first,  by 
taking  out  fresh  process  against  him;  secondly,  by  obtainingan  escape 
warrant  for  retaking  him,  if  the  escape  was  from  the  custody  of  the 
marshal  of  the  King's  Bench,  or  warden  of  the  Fleet;  and  thirdly,  by 
action  against  the  sheriff  or  officer,  for  an  escape :  And  these  re- 
medies may  be  pursued,  as  well  where  the  escape  was  voluntary,  as 
where  it  was  only  negligent^.  But  where  the  sheriff,  having  arrested 
the  defendant,  suffers  him  to  go  at  large,  upon  giving  bail  for  his 
appearance  at  the  return  of  the  writ,  he  is  not  liable  to  an  action  of 

»  8  Mod.  240.  f  Id  ibid,  and  ste  2  Bac.  Abr.  tit.  Escape, 

b  Ante,  216.  E.  3. 

'■  6  Mod.  1J4.  and  acc  I  Sfr.  99,  lOO.                  ''  2  Bac.  Abr.  tit.  Escape,  C.  E.  3.  and  see 

d  8  Mod.  80.  Mat.  3  &  9  \V.  III.  c.  26. 
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escape  .  for  ho  was  ohlia;cil  to  take  bail,  by  the  statute  23  lien.  VI. 
c.  9".  Ami  even  where  he  siillors  him  to  i^o  at  hirj^e  without  bail,  he 
is  not,  it  seems,  liable  to  an  action,  provided  he  have  him  at  the  return 
of  the  writ''.  But  if  he  have  him  not  then,  or  afterwards  siitftr  him  to 
go  at  large,  without  lawful  authority,  he  is,  in  either  ease,  liable  to  an 
action'.  And  where  un  action  is  brou«;ht  against  the  shei ifV,  alter  he 
has  taken  bail,  he  must  plead  the  statute;  and  caiusot  lake  advantnge 
of  it  on  demurrer  to  the  declaration,  or  in  arrest  ol^^judgmenl'. 

An  action  airainst  tlie  slieriir  for  an   escape  may  it  seems    be  de- 
feated,  by    putting   in   bail    in     the    original    action,  of    the  term    in 
whieh   the   writ    was    returnable,    though   after    the   expiration  of  the 
time  allowed  for  putting  it  in  ;  and  even  after  the  action  for  an  escape 
isbroughf:     To   prevent  this,    the   plaintiff  should  oppose  the  jus- 
tification of  bail,   if  put  in  :  and  in  a  late  casef,  where  bail  had  been 
permitted   to  justify  without   op])Osition,  the  court    of  King's   Bench 
set  aside  the  rule  for  the  allowance  of  bail,  on  payment  of  the   costs 
of  justification.     And,    in   th.vt  coui  t,  bail  i)ut  in   after   the   term  in 
which    the    writ  is  returnable,  is    not   an  answer  to  an  action  against 
the  sheriff'  for  an  escape,  brought  before   it    was  put  in*=.     So,  in  the 
Common    Pleas,   if  the  sherilf  omit    to    take  a   bail   bond  upon   the 
arrest,    and  afterwards,  upon  an  action  being  commenced  against  him 
for  an  escape,  he  causes  bail  to   be  perfected,   the  court  will  order  the 
allowance  of  bail  to  be  set  aside,  that  the  action  may  |)roceed''.     But 
the  court  of  Exchequer    would    not  set  asitle   an   ortler   for   the  al- 
lowance of    bail,  obtained    after  an   action   commenced    against  the 
sheriff'  for  an  escape,    though  no   bail  bond  had  been   taken,    nor  bail 
ahove  ])ul  in  in  due  time,  where  the  defendant   had  been  rendered   on 
the  day  of  the  expiration  of  the  ride  to  bring  in  the   body'.     And   in 
an  action  against  the  sheriff',   for  not  assigning  a  bail  bond,  that  court 
would    not  grant  a  motion,  to   enter    the  recognizance  of  bail  on  the 
record,  as  taken  on  the  true  day,  (it  being  always  entered  generally 
as  of  the  term,)    to    enable    the  plaintiff'  to  proceed  with  his  actioii*-. 

•  Cro.    FJiz.   (".24.    8,52.    Noy,   .'9.   S.  C.       22.439.    1  Vent.  85.    1  Mo;l.  33.  67.  S.  C. 

1  Sid.  23.  1  Wnt.  35.  3  Salk.  314,  15.  Gilb.       2Srinnd.  154,  5. 

C.  P.  22,    2  Wins.  Saund.  61.  d    (6.)  «   1  Esp.  Rep.  87.  2  Bos.  &  Pul.  35.   246. 

•»  2  Diiruf.  &  East,    172.    2  Bos.    &  Pul.  1  Taunt.  25.    1  Chit.  Rep.  575.   (a.) 

35.   and   see    2    Wins.  Saund.    61.   c.    (4.)  ^  Bosanquet  v.  Simpson,  E.    42    Geo.    111. 

2  Barn.  &  Aid.  56.  K.  B. 

*=  Noy,  39.    1  Mod.   228,  9.  2  Mod.  178.  e  4  Maule&Sei.  397.  and  see  2  Cliit.  Rc|'. 

S.  C.  Gilb.  C.  P.  22.  2  Diirnf.  &  East,  174,  93. 

&.C.    7  Duinf,  &  East,    109.    1  Bos.  &  Piil.  >•   1  Taunt.  119.   and  see  (V/.  23.    6  Taunt. 

225.  3  Anstr.  675.  and  sec  2  Whis.  Saund.  167.  1  Marsh.  520.  S.  C. 

>JI.    r.    f4).  '   1  Price,  103. 

••  Cro.  Eliz.   4'iO.  Moor,  428.  S.  C.  1  Sid.  '  J  Tricf,  36. 


2.3(5  OF     J  HE    DUTY    OF    SHERIFFS,    k.C, 

If  u  bail  build  bas  been  taken  by  tbe  sberiff,  tboujj^b  bis  clerk,  on 
enquiry  at  tbe  office,  deny  ibat  lie  bas  taken  one,  tbe  plainti(f  cannot 
maintain  an  action  against  biin  for  an  escape":  It  is  tberefore  usual, 
in  declariii;^  against  tbe  sberiflf,  to  insert  tbree  counts;  1st,  for  an 
escape ;  -dly,  for  not  taking  tbe  defendant  wben  be  bad  an  oppor- 
tunity ;  and  3dly,  lor  not  assigning  tbe  bail  bond  on  request.  And 
in  an  action  for  i\n  escape  upon  mesne  process,  it  is  enougb,  witbout 
producing  tbe  warrant,  or  giving  direct  evidence  of  tbe  arrest  or 
escape,  to  prove  tbe  sberiff's  return  of  cepi  corpus,  and  to  sbevv 
tbat  tbe  party  did  not  put  in  bail,  and  was  not  in  tbe  sberiff's  custody 
at  tbe  return  of  tbe  writ''. 

Wlien  tbe  <lefendant  is  rescued  upon  mesne  process,  as  be  is 
going  to  prison,  tbe  slieriff  may  return  tbe  rescue'  ;  but  not,  wberc 
tbe  defendant  is  rescued  after  be  is  put  in  prison,  except  by  tbe 
king's  (Miemies**.  And  it  seems  tbat  a  return  by  tbe  sberiff,  to  a  bill 
of  Middlesex,  stating  tbat  be  took  and  detaineil  tbe  defendant,  until 
he  rescued  bimself,  and  tbat  be  was  not  afterwards  found,  &c.  is 
hufficient,  witbout  naming  tbe  rescuers,  or  stating  tbem  to  be  people 
of  tbe  county* ;  but  tbe  return,  not  stating  tbe  arrest  to  have  been 
made  in  tbe  proper  county,  was  bolden  to  be  bad* :  And  if  tbe  defendant 
escape,  owing  to  tbe  negligence  of  tbe  officer,  tbis  will  not  justify  tbe 
return  of  a  rescue'.  Upon  tbe  sberiff's  return  of  a  rescue,  the  plain- 
tiff bas  a  triple  remedy  against  the  rescuers  ;  by  attachment,  action 
on  tbe  case,  or  indictment^.  Tbe  return  of  a  rescue  is  of  itself  a 
conviction'';  and  the  courts  will  grant  an  affac/imenf  upon  it  in  the 
first  instance',  which  should  be  made  returnable  at  a  general  return, 
though  the  original  process  was  at  a  day  certain^.  But,  witbout  the 
sheriff's  return,  the  courts  will  not  grant  an  attachment,  upon  a  mere 
affidavit  of  tbe  fact'.  It  was  formerly  tbe  constant  course,  upon  the 
return  of  a  rescue,   to   set  a  certain   fine  of  four  nobles  on   each  of- 

»  5  Taunt.  3'25.  «  1  Barn.  &  Aid.  190.   Holt  M.  Pri.   539. 

•>  3  Cami>i>.   397.     And    for   the  evidence  n.S.  C. 

necessary  to  charge  the   dcfeiidant  witli  the  ^  Holt    A7.    I'ri.    53"!.    and  see   2   Stark- 

act    of  his   bailiff,  see    Holt   Ni.  Pri.    '217.  Ni.  P,i.  189. 

1  Stark.  Ni.  Pri.  413.   '2  Stark.  Av.  Pri.  189.  8  Com.  Dig.  tit.  Relcom;    D.      An  indict- 

202.  314.  7  Taunt.  8.  3  Moore,  163.  3  Bred.  meiit    for  preventing    an  arrest,  on  process 

&  Bing.  26.  5  iVIoore,  184.  (b.)  5  Brod.  &  i»suing  out  of  an    inferior  court,  must  stale 

Bing.  27.  fa. J  S.  C.  that  the  process  was  directed  to  the  officer 

c  Cro.  Jac.  419.  3  Buist.  198.  1  Rol.  Rep.  ol  the  court.     5  East,  304. 

388.  440.  S.  C.  3  Lev.  46.  1  Str.  435.  Glib.  h  Cas.  temp.  Hard.  1 12. 

C.  P.  23.   butseeCro.  Lliz.  863.  Moor,852.  '  2  Salk.  586.  Say.  Rep.  121.  4Bur.  2129. 

co'ttra.  ^  1  Str.  624. 

"<  Cro.   Jac.  419.   \  Rol.  lUii,  441.    1   ytr-  '  2  Salk.    586.  6  .Mod.    141.   1   Sir.  531. 

435.  3  Bur.  2814.  and  sec  1  Kenyon,  13S.  Say.  Uep.  !53. 
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fender" :  but  of  late  years,  ibe  courts  have  fined  accordinij  to  tlieir  dis- 
cretion, upon  considering^  the  cireuaistaaccs  of  the  case**.  And  as  the 
sheriff's  return  of  a  rescue  is  not  traversable,  the  court  of  King's 
Hencli  will  proceed  to  punish  the  rescuers,  without  goine  throui^h  the 
oi-dinary  course  of  examining  (hem  upon  interrogatories'-.  But  where 
a  defendant  in  that  court,  was  brought  up  on  an  attachment,  for  res- 
cuing a  j)erson  arrested  on  a  warrant  for  obstructing  excise  officers, 
it  was  said  to  be  the  invariable  practice  of  the  court,  in  such  a  case, 
to  put  the  defendant  to  answer  interrogatories,  though  he  did  not 
deny  the  charge  in  the  affidavits,  unless  the  prosecutor  waived  putting 
thern*^. 

■  T.  Jon.  J98.   2  Salk.  iSG.  e  4  Bur.  9l«9.  but  seeQ  Salk.  58d, 

"   1  Str.  64«.  <>  5  Durnf.  St  East,  362. 
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CHAP.  Xll. 


Of  Appearance,  and  Bail  to  the  Action. 

T"!  ERETOFORE,  \\hen  a  writ  issued  out  of  the  King's  Bench, 
it  was  entered  upon  a  roll  ;  so  that  though  the  officer  had  not 
returned  the  writ,  yet  the  defendant  nught  have  appeared  at  the 
day  given  by  the  roll ;  and  that  either  to  save  himself  frona  corporal 
pain  by  imprisonment,  or  to  prevent  the  loss  of  issues,  or  to  save  his 
freehold  or  inheritance".  And  so  it  was  in  the  Common  Pleas  ; 
where  they  entered  the  writ  upon  a  roll,  by  way  of  recital,  viz. 
Dominas  rex  misit  breve  suum  clausum,  in  hsec  verba,  &c." 

Appearance  is  the  first  act  of  the  defendant  in  court'' ;  and  differs 
from  putting  in  bail,  which  is  the  act  of  the  court  itself^  as  is  evident 
from  the  language  of  the  bail-piece  in  the  King's  Bench,  wherein 
the  defendant  is  stated  to  be  delivered  to  bail"^,  &c.  :  and  it  is  either 
voluntary  or  compulsive.  A  voluntary  appearance  is  of  no  effect, 
in  the  King's  Bench,  unless  the  plaintiff's  attorney,  within  yburfeeH 
days  after  such  appearance,  sue  out  a  writ  of  latitat,  or  bill  of 
Middlesex,  where  llie  defendant  abides  in  thatcounty^  But  this  rule 
cannot  be  taken  advantage  of  by  any  but  the  defendant,  unless  some 
particular  fraud  be  alleged'.  In  the  Common  Pleas  it  is  a  rule,  that 
no  bail  be  put  in  for  any  party  against  whom  no  writ  or  process  is 
sued  out,  without  leave  of  the  courts.  And  no  bail  is  required  in 
that  court,  but  a  common  appearance  only,  if  the  defendant  appear 
upon  a  summons,  attachment  or  distress,  or  by  supersedeas  quia  im" 
provide,  &C.'' 

In  actions  by  original,  in  the  King's  Bench,  the  appearance  is 
entered,  on  a  half  crown  stamp',  with  the  filacer  of  the  county 
where  the  action  is  brought'' ;  and  upon  a  summons,  attachment  or 
distringas,  it  should  be  entered  on  or  before  the  quarto  die  post  of 

*  Co.  Lit.  135.  a.   1  Salk.  64.  ^  R.  M.  1654.  §  12.  C.  P. 

''Com.  Dig.  tit.  Pleader,  B.  1,  •  Stat.  48  Geo.  111.  c.   149.  Scked.  Pait 

c  1  Salk.  8.  II.    §  III.    55  Geo.  III.  Sched.  Part  II.  § 

d  1  Atk.  239.  III. 

*  R.  T.  4  W.  &  M.  reg.  1.  K.  B.  ''  Trye,  in  pre/,  and  see  Append.  Chap, 
f  1  Maiile  &  Sel.  408.  fa).  XII.  §  1,2. 

s  R.  H.  14  Jjf.  I.  reg.  2.  §  4. 
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the  return  of  the  writ".  So,  in  the  Coniraon  Pleas,  the  appearance  by 
original  is  entered  with  the  proper  Jilacer^ :  and  the  defendant  in 
tl»at  court,  must  apjiear  upon  a  suuimons,  attachment,  or  diKtringus, 
within  Jour  days  after  the  return,  which  are  reckoned  inclusire  both 
of  the  return  day  and  quarto  die  pout'.  And  at  the  tin)e  of  entcr- 
in-i^  the  appearance,  in  both  courts,  the  defendant's  attorney  must 
deliver  to  the  filacer,  a  memorandum  or  minute  of  his  warrant,  duly 
stamped'. 

The  appearance  of  the  defendant  is  triable  by  the  record'^  :  and  in 
the  Common  Pleas  it  is  a  rule'',  that  "  all  appearances  for  defendants, 
upon  writs  of  capias,  alias  and  pluries,  issuing;  out  of  that  court, 
ouifht  to  be  entered  of  record,  or  otherwise  they  are  not  warranted 
by  the  course  of  the  court  ;  neither  can  the  defendant,  if  he  have  been 
arrested,  plead  comperuit  ad  diem  in  discharge  of  the  sheriflf's 
bond  taken  for  his  appearance."  13y  that  rule,  the  appearance  is 
required  to  be  entered  with  the  proper  ^/acer*  ,  but  there  does  not 
seem  to  be  any  appearance  roll,  or  entry  of  the  defendant's  appear- 
ance, except  the  statement  of  it  on  the  recognizance  roll,  or  on  the 
imparlance,  plea,  or  issue  roll,  and  the  entries  in  the  filacer's  books  ; 
which  entries  however  cannot  be  considered  as  records. 

Bail  to  the  action  are  common  or  special.  In  the  Kinj^'s  Bench 
by  bill,  common  bail  must  be  filed  in  all  cases  where  special  bail  is 
not  necessary,  or  has  been  dispensed  with  by  the  court  ;  and  they 
are  particularly  required  in  ejectment,  for  the  casual  ejector^,  and  to 
authorize  judi^ments  by  warrant  of  attorney,  default,  or  nan  sum  in- 
formalus'^\  These  bail  are  merely  nominal'.  In  the ,  Common 
Pleas,  there  is  no  common  bail ;  but  in  that  court,  and  also  in  the 
King's  Bench  by  original,  a  common  appearance  is  entered  for  the 
defendant,  in  cases  where  sj)ecidl  bail  is  not  necessary. 

Before  the  makini>-  of  the  statute  12  Geo.  1.  c.  29.  the  defendant 
lieinj;  always  arrested  upon  |)rocess  ngainst  his  person,  it  was  dis- 
cretionary in  the  courts  to  discharije  him  upon  common  bail,  or  a 
common  aj)pearance,  or  hold  him  to  sj)ecial  bail''.     Anciently,  it"  the 

•  Trye,  67,  8,  '  For  the  origin  of  common  bail,  see  Gilb. 

•>  R.  M,  U  Jac.  I.  rfg.  I,  2.   R.  M.  1654.       K.  B.  309;  for  ths  difference  between  com- 

§  13.   R.  E,  '24  Car.  II.  reg.  '2.  C.  P.  mon  and  special  bail,  see  Gilb.  C.  P.   34,  5. 

ci  H.  Rlac.  9.  Cromp.  Iiitrod.   I.XIII.  ;  and  for  the  man- 

**  Anle,  92.  ni  r  in  which  tlie  courts  formerly  exercised 

•Cro.  Eliz.  466,  7.  their  discretion  of  allowing  common,  or  re- 

'  R.  M.  14  Jac.  I.  reg.  2.  C.  P.  quiring  special  bail,  see  Gilb.  C.  P.  35,  6. 
g  R.    T.   14  C<n:   II.    R.   M.  33    Car.   II.       Cromp.  Introd.  LXXXV. 

K.  B.  k  R.  M.  1C34.§  9.  K.  B.  Gilb.  K.  B.  309. 

h  R.  H.   1  W.   &  M     R.  T.  4  \y.  &  M.       '2  Keb.  101. 

reg.  2.  K.  B 


2^0  OF    COMMON    BAIL. 

cause  of  action  were  for  a  sum  unHer  Iwenixf  pounds,  or  for  uncertain 
t!amaj;;^os*,  the  courts  let  tlie  defendant  out  of  custody  upon  common 
bail ;  but  if  it  were  for  a  sum  certain  above  twenty  pounds,   they 
niiide  him  find  special  bail'' :   Afterwards,  the  sum   was  reduced  to 
ten  pounds'^  :   And  now,  by  the  .statute  51  Geo.  III.  c.  124.  §  1.  (con- 
tinued  by  the  57  Geo.   III.  c.   101.)  "no  person   shall   be   held   to 
*'  special  bail,  upon  any  j)rocess  issuing  out  of  any  court,  where  the 
*'  cause  of  action  shall  not  have  originally  amounted  to  tlie  sum  of 
"  J\f^^^'^  pounds  or  uj)wards,  over  and  above  and  exclusive  of  any 
*'  costs,  charges  and    expences,    that   may  have  been  incurred,  re- 
*'  covered,  or  become  chargeable,  in  or  about  the  suing  for  or  re- 
*'  covering  the  same,  or  any  part  thereof,  except  where  the  cause  of 
"  such  action  shall  arise  or  be  maintainable  upon  or  by  virtue  of  any 
*'  bill  or  bills  of  exchange,  promissory  note  or  promissory  notes,  in 
*'  which  cases  the  parties  liable  thereupon  may  be  held  to  special  bail, 
"  in  such  manner  as  if  this  act  had  not  been  made"     So  that  special 
or  common  bail  is  no  longer  discretionary  in  the  court,  but  is  governed 
by  the  arrest ;  it  being  a   general  rule,  that  whenever  the  defendant 
may  be  arrested,  he   may  be  holden  to  special  bail  ;  and  e  converso, 
that  whenever  the  defendant  cannot  be  arrested,  common  bail  is  suf- 
ficient. 

Common  bail  may  be  filed,  or  a  common  appearance  entered,  by 
the  defendant  or  his  attorney,  or  by  the  plaintiff  according  to  the 
statute*^ ;  and  it  may  be  filed  or  entered  by  the  defendant  originally, 
or  in  consequence  of  a  rule  of  court^,  or  judge's  order,  for  discharg- 
ing him  out  of  custody,  on  filing  or  entering  it.  In  the  King's 
Bench,  where  the  defendant  has  been  served  with  the  copy  of  a  bill 
of  Middlesex,  or  other  process  thereon,  he  should  file  common  bail 
at  the  return  of  it,  or  within  eight  days  after  such  return^,  which  are 
reckoned  exclusively  ;  and  Sunday  is  not  accounted  as  one  of  them, 
if  it  happen  to  be  the  last^.  These  bail  are  entered  on  a  piece  of 
parchment,  called  a  bail-piece'',  which  is  stamped  with  a  half  crown 

»  Gilb.  C.  P.  36,  1.  the    penalty  of  Jive  pounds,  to  be  paid  to 

l»  Id.  33.  R.  T.  24  Eliz.   §  1.  R.  M.  1654.  the  plaintiff.     Stat.  5  W.  &  M.   c  21.  §  3. 

§  12.  C.  P.  9  &  10  W.  III.  c.  25.  §  33.  5  Mod.  392.   1 

<:  fd.  36.  and  see  the  statutes  12  Geo.  I.  CI.  Inst.  57.     The  rule  for  payment  of  this 

c.  29.  &  19  Geo.  III.  c.  70.  penalty  was  absolute  in   the  first  instance  ; 

d  12  Geo.  I.  c.  19.  the  words  of  the    statute    being,  that  the 

e  1  Chit.  Rep.  262.  court    shall    immediately    award    judgment, 

f  Stat.  5  Geo.  II.  c.  27.  §  1.     This  is  the  whereupon  the  plaintiff  may  take  out  exe- 

same  time  as  was  allowed  to  file  common  cation.  2  Str.  737.  Gilb.  K.  B.  369. 

bail  upon   an  arrest,  before  the  statute  12  Si  Bur.  56. 

Geo.    I.  c.  29,     And  if  the  defendant  did  ^  Append.  Ch.ip.  XII.  §3. 

not  file  it  within  that  iia\f,  he  was  liable  ta 
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Stamp*,  and  filed  ivilli  the  clerk  ol  the  common  biiils  ;  who  is  required 
to  mark  (he  bail-pieces  numerically,  as  they  are  received''.     The  de- 
fendant, liavinfT  been   served  with  a  co[)y  of  a  capias,  or  other  pro- 
cess by  oi'ii^inal,  in  the  Kind's  IJench,  shouhl  enter  a  common  a|)poar- 
ance  with  lUc  Jilacer  oi'  (lie  county  where   the  action   is    Iiiid,  within 
eight  days  after  the  appearance  day,  or  (juurto  die  pout  of  the  return 
of  the  process'.     In  the  Common  Phas,  the  eii^ht  days  are  reckonetl 
irom  the  return   day,  and  not  IVom  the  quarto  die  pout  of  the  reluru 
of  the  writ'  j  and   the  apjiearancc  is  entered  with  the  filacer  of  the 
county  to  which  tlie  writ  is  directed,  upon  a  praecipe  or  note  of  ap- 
j)earatico  being"  made  out  and  delivered  to  him,  on  unstamped  paper, 
wliich  he  enters  in  a  book  kept  for  that  purj)ose'.     And  at  the  time  of 
filing  common  bail,  or  entering  an  appearance,  the  defendant's  attor- 
ney should  deliver  to  the  officer  with  whom   it  is   filed  or  entered,  a 
memorandutn  or  minute  of  his  warrant,  duly  stamped^     In  an  action 
against  husband  and  wife,  when  the  husband  alone  has  been  arrested, 
sj)ecial  bail  may  justify  for  him  only,  on  his  filing  common  bail  for  his 
wife';  but  wlu'u  the  hushaiul  alone  has  been  served  with  process,  he 
ought  regularly  to  file  common  bail,  or  enter  an  apj)earancc,  for  him- 
self and  his  wile''.     Yet,  where  he  entered  an  appearance  for  himself 
only,  (he  court  of  Common  Pleas  hehl  it  to  be  so  far  regular,  as  that 
the  phdntilT  could   not  sign  judgment,    without  demanding  a  plea'. 
And  where,  in  a  similar  case,  an  aj)j)earance  was  entered  for  the  hus- 
band only,  by  his  attorney,  who  expressly  disclaimed  any  interference 
for  the  wife,  and  the  latter  not  apj)earing,  an  appearance  was  entered 
for  her  by   the   plaintiff  according    to    (he   statute,  upon  which  the 
jdainiiiV  declared    against    the    husband    and   wife  jointly,  and    the 
former  pleaded  for  himself  oidy  ;  the  court  of  Exchequer  held,  that 
an  interlocutory  judgment  signed   against   both,  for  want  of  a  joint 
plea,  was  regular''. 

When  an  attorney  of  either  court  has  accepted  a  warrant,  or  sub- 
scribed a  process,  declaration,  or  warrant  (o  appear,  the  rule  in  the 
King's  Bench  is,  that  "  he  shall  be  comjjelled  (o  cause  an  appear- 
ance, or  liable  to  an  attachment,  or  put  out  of  the  roll,  as  tlie  case 
requires ;  and  the  party  is  not  to  be  received  to  countermand  such 

•Stat.   48   Geo.   III.  c.  149.   .<>c//«/.  Part  243,  6. 

H.  §    in.  bo  Geo.  in.  c.  184.  Sched.  Part  e  Imp.  C.  P.  216. 

IF.  §  III.  f  Ante,  1)2. 

k  R.  E.  30  Geo.   III.  K.  B.  3  Durnf.  &  8  1  ChiU  Rep.  75. 

East,  G60.  ''  Barnes,  412. 

=  Imp.   K.  B.  9   Ed.  61 S.  2  Cliit.  Rep.  '  1  H.  Blac.  233.  and  see  1  Salk.  114. 

3.}.  ''  Russelt  V,  Buchannn  and  wife,  Man.  Ej. 

•*  Imp.  C.  P.  lib,  17.  Pr,  Reg.  21.  Barnes,  AMend,  C23,  &c.  6  Piice,  139.  S.  C. 
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appearance,  after  his   retainer'*."     And  in  the  Conniinn  Pleas  it  is  a 
rule    that  "  every  attorney  accepting  or  suhscril)ini^  any  warrant  to 
appear  lor  any  defendaiit,  to  any  writ  issuing  o>it  oi"  (hut  cuiut,  shall 
within  four  days   alter   the   appearance  day  to   the   return    of  every 
such  writ  in  London  or  Middlesex,  and  within  eight  days  after  the 
appearance  day  in  any  other  county,  enter  the  aj)pearance  of  such 
defendant  with  the  jjroper  officer  ;  and  if  he  do  not,  he  shall  he  liable 
to  an  attachment,  and  not  discharged  therefrom  till  he  hath  paid  full 
costs  to  the  plaintiiV;  and  the  defendant,   when   he  appears,  shall  be 
compelled  to   jjlead   as   of  the  time  when  he  should  have  pleaded,  if 
his  appearance  had  been   duly  entered*'."     The   usual   mode   of  pro- 
ceeding against  an  attorney,  for  not  fding  common  bail,  or  entering 
an  appearance,  pursuant  to  his  undertaking,  is  by  attachraenf^ ;  and 
if  an    attorney  undertake   to    appear,  the  courts  will  oblige  him  to 
do  it  in  a  proj)er  manner  :  therefore,  if  he  undertake  to  appear  for  an 
infant,   he   must   ajjpear  by  guardian'^.     And   though  he  may  have 
been  imposed  upon  by  the  sheriflf's  officer,  yet  they  will  oblige  him  to 
fulfil  his  undertaking". 

Before  the  statute  12  Geo.  I.  c.  29.  common  bail  could  only  have 
been  filed,  or   a  common   appearance  entered,  by  the  defendant,  or 
his  attorney.     But  now,  by  that  statute,  as  altered  by  the  5  Geo.  II. 
c.  27.  "  if  the  defendant,   having  been  served  with  process,  shall  not 
"  appear  at  the  return  thereof,  or  within  eight  days  after  such  return, 
**  the  plaintiff,  upon   affidavit  of  the  service  of  such  processf,  made 
"  before  a  judge,  or  commissioner  of  the  court  for  taking  affidavits,  or 
"  before  the  proper  officer  for  entering  common  appearances,  or  his 
*'  deputy,  (and  which  affidavit  shall  be  filed   gratis,)    may  enter   a 
"  common  appearance,  or  file  common  bail,  for  the  defendant,  and 
"  proceed  thereon,  as  if  such  defendant  had  entered  his  appearance, 
"  or  filed  common   bail."     The   affidavit  required  by  these  statutes 
cannot  be  dispensed  with^;  nor  can  it  he  taken,  in  the  King's  Bench, 
before  a  commissioner  who  is  concerned  as  attorney  for  the  plaintiff : 
but  in  the  Common  Pleas  it   is  otherwise''.    And  common  bail  cannot 
be  filed,  or  a  common  appearance  entered,  by  the  plaintiff,  till  the 
ninth  day  after  the  return  of  the  writ ;  the  defendant  having  all  the 
eighth  to  file  or  enter  it'.     Common  bail  however  should  be  filed,  or  a 

aR.  M.  1634.    §  10.    K.  B.  R.  M.  1654.  e  1  Str.  693.   and  see  1   Chit,  Rep.    129. 

§  13.  C.  P.  and  see  Lofft,  192,  3.  by  which  faj. 

it  appears  that  the  undertaking   must  be  '  Append.  Chap.  XII.  §  4. 

signed  :  but  see  2  Chit.  Rep.  36.  e  2  Moore,  462. 

b  R.  H.  6  Geo.  I.  reg.  2.  C.  P.  h  r.  e.  13  Geo.  II.  C.  P. 

c  6  Mod.  42.  86.  i  Imp.  K.  B.  9    Ed.  217.   Pr.  Reg.   32. 

<!  1  .Str.  1 14.  445.  Imp.  C.  P.  6  Ed.  l^T. 
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common  appoarance  enteied,  by  the  plaintiQ"  for  iho  derciulant,  of  the 
t(>rin  in  which  the  writ  is   returnahle^ :   but  it  may  lie  filed  or  entered 
as  of  that  term,  in    the  term    next  after  the   return  of  the  writ'',  or 
before  the  fjuarto  die  post  of  the  first  return  of  the  follo\^ini^  term  ; 
it  Ijciiii^  holden  that  till  then,  common  bail  may  be  filed,  or  an  apjjear- 
anc(!  entered,  as   of  the   precedini^  term".     In  practice,  it  is  usual  for 
the   plaintill'  to    fde    common  bail,  or  enter   a  common    appearance, 
for  the  defendant,  according-  to  the  statute,  at  any  time  before  judi^- 
ment  is  sif^ned  ;  though,  if  filed  or  entered  in  a  subsequent  term,  it 
must  be  filed  or  entered   as  of  the  term  in  which  the  writ  was  return- 
able.    And  though  judgment  has   been    irregularly  signed,   without 
filing  common  bail  for  the  defendant  according  to  the  statute,  till  after 
the  term  succeeding  that   in  which   the  writ  was  returnable,  and  after 
the  judgment  itself  has  been  entered  up,  yet  the  defendant,  having 
given  a  co>^novif,  is  estopped  from  objecting  to  the  irregularity,  if  the 
j)li\inti(f  has  filed  common   bail  nunc  pro  tunc,  before  the  time  of 
making  the  objection''.     If  the   defendant  be  sued  by  a  wrong  name, 
and  do  not  appear,  the  plaintiff  cannot  rectify  the  naistake  by  appear- 
ing for  him  in  his  r/g/i/  name,  according  to  the  statute"" ;  nor  can  he 
appear  for  him  in  the  name  by  which   he  is  sued,  and  afterwards  de- 
clare against  him  in  his  r is  fit  name'.     Hut,  in  the  Common  Pleas,  if 
the  writ  and  declaration  be  against  the  defendant  in  his  right  name, 
an  ai)pearance  entered  for  him  by  the  plaintiff  according  to  the  statute, 
in  a  tcrong  name,  may  be  amended'-'.      Where  the  plaintiff*,  having  sued 
out  a  writ  against ybitr  defendants,  for  separate  causes  of  action,  and 
filed  sejjarate  declarations  against  ^Areeof  them  conditionally,  and  given 
three  separate  rides  to  plead,  afterwards  entered  a  common  appear- 
ance, according  to  the  statute,  for  all  the  three  defendants,  and  signed 
three  separate  interlocutory  judgments  for  want  of  a  jjlea,  the  court 
of  King's  Bench  held  this   to  be  irregular :  For,  by  declaring  sepa- 
rately against  the   three   defendants,  the  plaintiff*  had  made  three  se- 
parate causes,  and  had  thereby  elected  to  proceed  separately  ;  and  by 
the  practice  of  the  court,  he  ought  to  have  entered  a  separate  ap- 
pearance for  each  of  them''. 

^Cas.  temp.  Hardw.  138.  Ilolmrsw  entile,  C.  P.  132.    11  East,    2'25.  accord.   1  Bos.    & 

Imp.  K.  B.  9  Ed.  533.  I'lil    \0b.  contra. 

'>  2  Dumf.  &   East,  719,  20,  7  Dnriif.  &  ^  10  East,  328.   11  East,  22,7,   and  see  3 

East,  206.  Maulo  &  Sel.  450. 

c  5  Dumf.  &  Enst,   ()5.   and  see  6  East,  e  3  Wiis.  49. 

3U.  2  Chit.  Rep.  37.  i"  5  Barn.  &  Aid.  892.  1    Dowi.   &   Ryl. 

d  7  Dumf.  &  East,  206.  545.  S.  C. 
«3    Dnrnf.    &    East,   611.    2   New  Rfp- 

K  2 
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For  preveiitincf  inconveniences  \vhicli  happened  to  plaintifTs,  by  the 
cierer.iiani's  omittini^  to  file  common  bail,  according  to  the  ancient 
usage  and  course  of  the  court,  there  is  an  old  rule  in  the  King's 
13ench,  that  "  all  clerks,  kc.  do  within  ten  days  alter  the  end  of 
"  every  term,  deliver  to  the  secondary,  a  note  of  all  such  appearances 
*'  as  have  been  made  unto  them  the  term  before,  and  by  whom  they 
"  were  made,  so  that  the  person  appointed  to  enter  the  bails  may  see 
"  whether  (hey  are  filed  for  every  such  appearance  or  not'."  And 
for  the  better  distinguishing  by  whom  common  bail  shall  have  been 
filed,  it  is  ordered,  that  *'  in  all  cases  where  common  bail  shall  be 
"  filed  by  the  plaintiff  for  the  defendant,  by  virtue  of  the  act,  these 
"  words  shall  be  written  on  the  bail-piece,  viz.  *  Jiled  according  to 
'*  the  utatute,'  or  words  to  the  like  effect*"."  And  where  the  plaintiff 
files  common  bail  for  the  defendant,  on  any  day  bet-ween  ihe  second 
and  sixth  of  November,  and  he  is  in  other  respects  entitled  to  sign 
judgment,  it  is  signed  as  on  the  day  preceding  the  essoin  day  of 
Michaelmas  term'^.  It  should  also  be  remembered,  that  by  the  statute 
51  Geo.  III.  c.  124,  §  2.  (continued  by  the  57  Geo.  III.  c.  101  )  if 
the  defendant,  on  being  personally  served  with  the  summons  or 
attachment  by  original,  do  not  appear  at  the  return  of  such  writ,  or 
of  the  distringao,  as  the  case  may  be,  or  within  eight  days  after  the 
return  thereof,  the  plaintiff,  upon  affidavit  being  made  'and  filed  in 
the  })roper  court,  of  the  personal  service  of  such  summons  or  attach- 
ment, or  of  the  due  execution  of  such  distringas,  &.c.  may  enter  a 
common  appearance  for  the  defendant^  and  proceed  thereon,  as  if  he 
had  himself  entered  his  appearance'^.  And,  by  the  mutiny  acts,  a 
common  appearance  may  be  entered  by  the  plaintiff,  in  actions  against 
volunteer  soldiers*. 

The  plaintiff's  attorney,  in  either  court,  may  enter  a  common  ap- 
pearance, or  file  common  bail  for  the  defendant,  according  to  the 
statute,  without  entering  or  filing  of  record  any  memorandum  or 
minute  of  the  defendant's  warrant,  pursuant  to  the  25  Geo.  III. 
c.  80^  But  the  defendant's  attorney  must  not  plead,  or  carry  on 
any  further  proceedings  in  the  action,  until  such  memorandum  or 
minute  shall  have  been  delivered  to  the  proper  officer,  to  be  entered  or 
filed  of  record,  according  to  the  directions  of  the  act^. 

R.  E,  1657.  reg^.  2,  K.  I>.  entering    an    appearance    for    a  defendant 

•>  R.  M.  10  Geo.  II.   K.  B.  2  Str.    1027.  having  privilege  of  parliament.     Ante,  116. 

Cas.  temp.  Ilardw.  207.  S.  C.  118. 

«:5  Durnf.   &   East,  65.  and  see   6   East,  e  See  the  statute  3  Geo.  IV.  c.  13.  §  124. 

314.  f  §  22. 

^  Ante,    in.     And    see    the  statute    45  8  §  23. 

Geo.  111.  c.  124.  §  3.  as  to  the  plaintiff's 
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When  the  tld'endant  has  been  arrested,  and  diseharj^ed  out  of 
custody,  uj)t)n  ij;ivii)i^  hail  to  (lie  slierilV  tor  his  appearance  at  the 
return  of  (lie  \vril,  he  should  rei^ulariy  appear,  if  not  surrendered  to 
the  sherill"",  an<l  j)ut  in  and  perfect  special  hail  to  (he  action,  or 
bail  above  :  so  called,  in  contradistinction  to  (he  shciilV's  bail,  or  bail 
below  :  Or,  instead  of  i^iviiii;  hail,  the  court  of  Common  Pleas  will 
|>crmit  a  defendant  to  pay  into  court,  a  sum  sidlicient  to  cover  the 
debt  and  costs,  in  order  to  al)id(;  the  evont  of  the  cause''.  Special 
bail  may  also  be  put  in  by  (he  deli'n(lan('s  aKorney,  in  pursuance  of 
his  undcrtakini^  ;  or  by  the  sherilV',  or  his  bail',  for  their  own  in- 
demnity :  And  the  sheriil",  or  bis  bail,  nuiy  put  in  or  justify  bail  above, 
by  (heir  own  attorney"  :  it  is  no  objection  to  hail,  that  they  were  put 
in  by  an  uncertificated  attorney*^ :  Nor  docs  it  seem  to  be  aground 
for  an  attachment  a<rainst  the  sheritF,  that  bail  had  been  ])ut  in  by 
a  new  attorney,  without  an  order  for  the  former  attorney  bcint;- 
chanjjed^.  Hut  where  two  notices  are  given  by  diderent  atloiiiies, 
one  on  behalf  of  the  defendant,  and  the  other  for  the  sherilf,  of  two 
different  sets  of  bail,  and  (he  hail  put  in  for  the  sherifl'  have  already 
justified,  the  defendant  is  en(i(led  (o  have  his  bail  jusdfy  and  allowed''. 
If  a  defendant  be  arrested  by  process  of  the  King's  Bench,  and 
removed  by  habeas  corpus  to  the  Common  Pleas,  he  may  put  in  and 
justify  bail  in  either  court'. 

Special  bail  are  two  or  more  real  and  responsible  j)ersons,  who 
undertake  generally,  or  in  a  sum  certain,  that  if  the  defendant  bo 
convicted,  he  shall  satisfy  the  ])laintirt*,  or  render  himself  to  the  custody 
of  the  marshal  oi'  the  King's  Hench,  or  warden  of  the  Fleet  prison. 
One  bail  is  not  deemed  sudicient,  even  for  the  purj)ose  of  rendering 
the  defendant''  ;  but  (here  must  be  two  bail  at  least,  and  in  general 
there  are  two  only:  though,  in  (he  King's  Bench'  and  Exchequer"', 
where  tljc  debt  is  large,  the  court  will  allow  three  ov  four  persons  to 

■6    Dtirnf.    &    East,    TjS.    7    Ounif.    &,  1  Kciiyon,  37G, 

Kast,  122,  .-inle,  224,  &c.  '  2  Cliit.  Rep.  9B, 

b  ]  Taunt.  425.  *  Id-  '?6.  but  see  id.  87.  93. 

«  Peake's  Cas.  Ni.  Pri.  16H.   1  Cliit,  Rep.  h  J  Chit.  Rep.  81. 

81.  329.  5  I'ricp,  538.  '  1  Bos.  &  Pul,  31 1, 

<*  2  Sir.  876.  7  Taunt.  47.  2  .Marsh.  36.5.  •*  Darnts,  GO.   1  Chit.  Rep.  602.  in  notis. 

S.  C.   1  Chit.  Rep.  81.   2  Barn.  3c  Aid.  604-  '  Lotft,  26.  232.  Smith  v.   Trindcr,   'A.   7 

IChit.  Rep.  329.  S.  C.  And  see  1  Staik.  Ni.  Geo.  III.  K.   B.  1  Sel.  Pr.   169.  Per  Cur. 

Pri.  190.  as  to  the  liability  of  the  bail  in  such  M.  29  Geo,  III.  K,  B.  Miller  v.  Jtnkiii,ched 

case,  to  the  defendant's  attorney,  for  the  gc-  in  Forrest,  138.    1  Chit.  Rep.  601 .  yl/ilrr  iu 

ueral  expenses  of  the  suit.  C.  P.  2  Blac.  Rep.  1 122.  1  Chit.  Kep.  601, 

•7  Taunt.  48.    2  Marsh.  365,    6.    S.  C.  2.  (a). 

1  Chit.  Rep.  81.2  Barn.  &  Aid,  604,  1  Chit,  >"  Forrest,  138.  Wightv.  1 10, 
Bep.  329.   S.  C.    5    Price,    558.    and   sec 
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I)('C(!!iic  bail,  ill  ilillcient  sums,  amounting  altof;-etlicr  to  tlie  rtujnisite 
sum.  The  general  qualification  oi"  bail  above  is,  (liat  they  should  be 
freeholders'y  or  housekeepers  ,  and,  except  where  there  are  more 
(ban  irvo  bail,  that  they  are  resi)ectively  worth  double  the  aniount  of 
the  sum  sworn  to,  or  one  thousand  j)ounds  beyot»d  that  sum,  if  it 
exceed  one  ihousund  pounds'",  alter  payment  of  all  their  debts. 
A  jierson  resident  in  England  has  been  admitted  to  he  bail,  in 
respect  of  moi  ti^at^e  money  secured  on  an  estate  in  Ireland'^ :  and, 
in  the  Common  Pleas,  it  seems  that  the  court  will  permit  the  bail  to 
justify  as  tenant  by  the  curtesy  of  lands  in  the  Isle  of  Man,  without 
an  affidavit  or  other  evidence  tliat  the  law  of  tenancy  by  the  curtesy 
prevails  there''.  liut  a  copyhold  estate  of  the  bail,  in  right  of  his 
wife,  is  nut  sufficient  to  qualify  him  to  become  bail*^.  And  though  it 
has  been  ruled  in  the  bail  court,  that  long  beneficial  leases,  at  small 
rents,  are  sufficient  to  entitle  bail  to  justifyi^,  yet  this  point  docs  not 
seem  to  be  settled". 

It  is  a  rule  in  both  courts,  that  "  no  attorney  shall  be 
bail,  in  any  action  or  suit  depending  therein.''"  This  rule,  which 
was  calculated  for  the  benefit  of  aitornies,  and  intended  to 
protect  them  against  the  importunity  of  their  clients,  has  been 
extended  to  their  clerks'.  And,  in  the  King's  Bench,  a  conveyancer, 
engaged  in  partnership  with  an  attorney  of  this  court,  and  sharing 
the  general  profits  of  the  business  of  the  office,  though  he  did  not 
himself  practise  as  an  attorney,  was  not  allowed  to  justify  as  bail'*. 
But  the  sixty  sworn  clerks,  of  the  six  clerks  in  Chancery,  do  not 
come  within  the  operation  of  the  rule,  which  prohibits  attornies 
from  being  bail'.  And  an  attorney,  or  his  clerk,  may  be  put  in  as  bail, 
though  he  cannot  justify"' ;  and  if  not  excepted  to,  he  is  liable  to  be 
sued  on  his  recognizance".  So,  he  has  been  allowed  to  become  bail, 
in  order  to  surrender  the  defendant  immediately,  without  justification". 

a  8  Taiuit.  148.  i  Cowp.  828.  Doug-.  466.  Mason  v.  Caswell, 

»>  Post,  251.  T.  26  Geo.  Hi.  K.  B.  2  East,  182.  and  see 

e  Per  Cur.   M.  42  Geo.  III.  K.  B.  but  sec  1  H.  Blac.  76.  2  H.  Blac.  349.  1  Bos.  &  Pol. 

1  Sel.Pr.  161.  where  it  is  said,  that  property  356.  2  Bos.  &  Pul.  49.  564.    1  Tannt.   102. 

in  Scotland  is  not  sufficient,  because  it  is  not  164.  C.  P.  3  Price,  263.  in  Scac. 
liable  to  the  process  of  our  courts.  ''  1  Dowl.  &  Ryl.  9. 

d  8  Taunt.  148.  1  2  ChiU  Rep.  77. 

e  2  Chit.  Rep.  97.  "»  1  Chit.  Rep.  714.  (a). 

f  Id.  96,  ]ier  Dayleij,  J.  »  Id.  714,  15. 

%  Id.  ibid.  o  Per  Cur.  M.  42  Geo.  HI.  K.  B.  «  Blac. 

'■  R.M.  1654.  §1.R.  M.  UGeo.II.re^.  1.  Rep.  1180.  C.  P.  and  see  1  Chit.  Rep.  714. 

K.   B.    R.  T.  24   Eliz.    §   8.    R.  M.   1654.  (a),  where  an  attorney  who  had  not  prac- 

§  1.  )?.  M.  6  Geo.  II.  n^.b,  C.  V.   1  Chit.  tiscd  lor  fw-  year'^,  was  allowed  to  justify  as 

K<|'.  S.  bail. 
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It  is  also  a  rule,  founded  on  principles  of  prudent  jealousy,  that  "  no 
sheriff's  officer,  bailiff,  or  other  jxMson  concerned  in  the  executioa 
of  process,  shall,  in  eith(;r  court,  be  per(nitted  to  be  bail,  in  any  action 
or  suit  depeiidiii!^  tluMcin*  •."  which  latter  rule  has  been  »]^i)lie(l  to 
the  kfojicr  of  the  poultvy  coinpler'',  a  turnkctf  of  the  Kinij's  Bench 
prison',  and  marshabea  court  officers'".  A  peer  of  the  realm*,  or 
member  of  the  house  of  commons',  is  not  allowed  to  be  bail,  as  not 
beini^  liable  to  the  ordinary  process  of  the  court.  And  a  servant  in 
the  Kini^'s  household,  liable  to  be  called  upon  to  attend  the  person  of 
his  majesty,  cannot  justify  as  bail  ;  for  his  person  cannot  he  taken  in 
execution-'.  ii(tnkrupts,  who  have  not  obtained  their  certificates,  are 
not  allowed  to  be  bail,  for  want  of  proj)erty''  ;  or  such  as  have  been 
twice  bankrupts,  and  not  j)aid  Jifteen  shillings  in  the  pound  under 
the  second  coiiiinission'  :  And  for  the  same  reason,  insolvent  debtors, 
discharfi^ed  under  the  statute  53  G<  o.  III.  c.  152.  are  disqualified 
from  beini^  bail ;  as  their  future  effects  are  liable  under  that  act"*. 
Though  if  a  person  who,  by  the  rules  of  the  court,  is  not  permitted 
to  becone  bail,  be  j)ut  into  the  bail-piece,  and  not  exccjjled  to,  the 
plaintilV,  in  ihi;  Ivini>'s  Bcncli,  cannot  take  an  assignment  of  the  bail 
bond,  and  proceed  upon  it,  as  if  no  bail  had  been  put  in'.  But, 
in  the  Common  Pleas,  if  an  attorney  be  put  in  as  bail,  even  though 
another  person  be  aitervvards  added  in  his  stead'",  the  plaintiff  may 
treat  the  bail  as  a  nullity,  and  take  an  assignment  of  the  bail  bond, 
or  proceed  against  the  sheriff"  :  If  the  plaintiff,  however,  except  to 
the  added  bail,  who  thereupon  justifies  without  opposition,  the  court 
will  not  set  aside  thti  rule  of  allowance".  And  if  added  bail  be 
excepted  to,  on  the  ground  that  the  original  bail  were  attornies' 
clerks,  the  court  will  give  time  to  put  in  and  justify  fresh  bail"'. 
The  husband  of  a  defendant,  who  had  married  after  the  arrest,  and 
before  the  return  of  the  writ,  has  been  allowed  to  become  bail''. 

•  R.  M.   14  Geo.  H.  reg.  2.   K.  B.  2  Str.  K.  B.   1  Chit.  Rep.  293. 

890.  1  Barnard.  K.  B.417.  Lofft,  l.i3.  R.  M.  ^  i  chit.  Rep.  9.  and  see  /(/.  143. 

6  Geo.  11.  reg.  7.  C.  P.   2  Blac.    Rep.  199.  '  Thomson  v.    Roubell,    E.    22    Geo.  III. 

2  Bos.  &  Pill.  ]50.J(l.faJ.  K.  B.    cited    in    Doug.  466.    2   East,    181. 

b  Dong.  466.  1    Chit.  Rep.  713.  accord,   and  see /d.  714, 

e  5  Moore,  12.  2  Brod.  &  Ding,  359.  S.  C  faj. 

J  Per  Cur.  T.  18  Geo.  III.  K.  B.  ">  Jackson  v.  Hillas,  E.  45  Geo.  III.  C.  P. 

e  2  Marsh.  232.  and  see  I   Dowl.  &,  Ilyl.  1  Taunt.  1C2. 

126.  "  1  Bos.  &  Pul.  356.  2  Bos.  &.  Pul.  564. 

f  4  Tauut.  249.  1  Dowl.  &  Ryl.  126.  1  Taunt,  162.  164. 

g  1  Dowl.  &  Ryl.  127.  n.  o  1  Taunt.  162. 

•>  1  Chit.  Rep.  9.  P  3  Moore,  240. 

'  Mountain  v.  IVUIiins,  M.  21   Geo.  III.  q  2  Chit.  Rop.  94. 
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Bail  above  are  in  i^onoral  put  in,   at  or  within  a  certain  uunibtr 
of  (lays  afttr  the  return  of  the  writ  ;  but  they  niay  be  put  in  before, 
for  the  pinpose  of  surrenderin;;  the  defendant:  and,  after  (he  return 
of  the  writ,  they  may  be  put  in   at  any  time  pending-  the  action,  and 
even   after  verdict''  or  final  judgment,    and   before  the  defendant  is 
charijed   in  execuliouc.     Where   a  verdict   has  been  found    for  the 
plaintiflT,  in  a  larger  sum  than  the  judge's  order  to  hold  to  bail,  the 
defendant,    in   order  to  obtain  his  discharge  out  of  custody,   must 
justify  bail  in  such  larger  sum  ;  unless  a  rule  has  been  made  absolute 
for  a  new  trial,  in  which  case  it  is  sufficient  for  the  bail  to  justify  in 
the  smaller  sum''.     And,  after  final  judgment  has  been  signed,  the 
defendant's  bail   may  put  in  fresh  bail,  for  the  purpose  of  rendering 
llim^     In  the  King's  Bench,  if  the  defendant  be  arrested  in  London 
or  Jliddlesc.v,  special  bail  should  be  put  in  within  four  days  ex- 
clusive, or,  if  in  any  other  county,  within  six  days  after  the  return 
of  the  process*^,  or  quarto  die  post  by  original?.     And  if  either  the 
fourth   or   sixth    day  fall   on    a  iSunday,  the  defendant  has  all  the 
Monday  following    to    put  in    bail'\     But,   exceptirig  Sunday,   bail 
above  may   be  j)ut  in  on   a  dies  non  juridicus,    as  on  the  second 
of  February,  which  is  considered  as  a  day  for  such  business  as  is 
transacted  at  a  judge's  chambers'.     In  the  Common  Pleas,  on  process 
returnable  the  Jirst  return  of  the  term,  special  bail  should  be  put 
in  within  four  days,  in  London  or  3Iiddlesex,  or  in  any  other  city 
or  county,  within  eight  days  after  the  appearance  day,  or  quarto 
die  post  of  the   return   of   the  process*^,  exclusive  of  the   day  on 
which  it  is  returnable  :  but  on  ])rocess  returnable  the  second,  or  any 
other  subsequent  return  of  the  term,  s])ecial  bail  should  be  put  in 
within  four  days,  in    London  or  3iiddlesex\  or  iii   any  other  city 
or  county,    within    eight   days    exclusive   after   the   return   of    the 
process,  or  day  on   which  it  is  actually  made  returnable"".     And  in 
either  court,    if  any  further  time  be   required   for   putting   in   bail, 
it  may  be  obtained  by  taking  out  a  summons  for  that  purpose  ;  and 
the  judge  will  make  an  order,  upon  the  terms  of  putting  the  plaintiff' 
in  the  same  state  as  he  would  have  been  in,  if  bail  had  been  put  in  in 

•  8  Durnf.  &  East,  456.  Barnes,  81 ,  83.  s  4  Dmiif.  &  East,  377. 

b  2  Chit.  Rep.  72.  i>  R.  M.  S  Ann.  1.  (b).  K.  B.  2  Str.  782, 

«i/;//  V.  Slanton,  H.  bb  Geu.  III.    K.  B.  914. 

2    Chit.  Rep.  73.    2   Maisli.  374.  but    sec  '3  Durnf.  &.  East,  170. 

Barnes,  92.  ^  2  H.  Blac.  276. 

<1  2  Chit.  Rep.  72.  '  White  v.  Gtnller,  T.  26  Geo.  III.  Imp. 

«  M.  74.  C.  P.  4  Ed.  p.  196,  7. 

f  R.  M.  8  Ann.  I.  K.  B.   Foiaici  rule,  E.  '"  R.  T.  50  Geo.  III.  C.  1'.    Imp,  C.  l\ 

11  W.  III.  v-.'l.  K.  B.  170,  7l'.  187.  194. 
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r]{ui  (iiuo.     Ill  the  Exchequer,  it  seems,  the  defendant  is  allowed  only 
Ihree  days  alter  the  retiiin  day  ot"  the  writ,  to  piii  in  hail". 

Uefore  the  statute  4  tk  5  W.  &,  M.  c,  4.  §  1.  special  hail  could  only 
Jiave  been  put  in  before  a  judi^e  in  town.  But  this  practice  h('in|>^ 
founil  productive  of  great  expense  and  inconvenience,  it  was  enacted 
by  the  above  statute,  that  "  tlu;  chirf  justice,  and  other  the  justices 
"  oi'  the  court  of  Kini;''s  Bench  lor  the  lime  hein;^,  or  any  two  of 
"  then),  whereof  (he  chief  justice  for  the  liuie  beinij;'  to  be  one,  and 
"  the  chief  justice  of  the  court  of  Couiuion  Pleas  and  other  the  justices 
"  there  for  the  time  being,  or  any  two  of  (hem,  whereof  the  chief  justice 
"  of  the  same  court  to  be  one,  shall  or  may,  by  one  or  more  commission'' 
*'  or  commissions,  under  the  several  seals  of  the  said  resj)ective 
"  courts,  from  time  to  time,  as  need  shall  require,  empower  such 
"  and  so  many  persons,  other  than  common  attornies  and  solicitors, 
"  as  (hey  shall  think  fit  and  necessary,  in  all  and  every  the  several 
"  shires  and  counties  within  the  kingdom  of  England,  dominion  of 
"  IVales,  and  town  of  lienvick  upon  Tweed,  to  take  and  receive  all 
"  and  every  such  recognizance  or  recognizances  of  bail  or  bails, 
*'  as  any  person  or  persons  shall  be  willing  or  desirous  to  ac- 
"  knowledge  or  make  before  any  of  the  j)ersons  so  empowered, 
•*  in  any  action  or  suit  depending  in  the  said  resjjcctive  courts,  in 
"  such  manner  and  form,  and  by  such  recognizance  or  hail-piece, 
"  as  the  justices  of  the  said  respective  courts  have  used  to  take  the 
"  same :  which  said  recognizance  or  recognizances  of  bail  or  bail- 
"  piece,  so  taken  as  aforesaid,  shall  be  transa;itted  to  some  or  one  of 
"  the  justices  of  the  said  respective  courts;  who,  upon  affidavit 
"  made  of  the  due  taking  of  (he  recognizance  of  such  bail  or  bail- 
"  piece,  by  some  credible  person  present  at  (he  taking  thereof,  shall 
"  receive  the  same,  uj)on  payment  of  the  usual  fees  ;  which  recogni- 
"  zance  of  bail  or  bail -piece,  so  taken  and  transmitted,  shall  be  of 
"  the  like  eflfect,  as  if  the  same  were  taken  de  bene  esse,  before  any 
*'  of  the  said  justices :  for  (he  taking  of  which  recognizance,  the 
"  j)erson  empowered  shall  receive  only  the  sum  or  fee  of  two  shil- 
"  lings,  and  no  more."  But  in  the  Exchequer  it  has  been  holden, 
that  a  commissioner  is  not  confined  to  that  sum,  if  he  have  been  put 
to  expense  by  travelling,  or  have  taken  extraordinary  trouble,  at  the 
instance  of  the  parties,  to  ellect  the  taking  of  the  recognizance,  or 
Avhere  there  arc  other  circumstances  in  the  case  which  afford  reason- 
able ground  for  a  further  chargec. 

■  1  Price,  104.  (aj.  Sched.  Part  H.  §  III. 

*•  This  coininissiou  is  siil)ject  to  tlic  staiini  ^  j  Price,  'J. 

duly  of  IUj.  by  blal.  55  Glo.  HI.  c.  13i. 
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Bv  the  same  btiitute',  "  the  justices  of  (ho  said  courts  shall  iii;Uie 
*'  sneli  rules  and  orders,  for  the  justifying  of  such  bails,  and  making 
*<  of  the  same  absolute,  as  to  them  shall  seem  meet;  so  as  the 
*'  con-nizor  or  cognizors  of  such  bail  or  bails  be  not  compelled  to 
"  aj)|)car  in  person  in  the  said  courts,  to  justify  him  or  themselves  ; 
"  but  the  same  may,  and  is  thereby  directed  to  be  determined  by 
"  aflidavit  or  affidavits,  duly  taken  before  the  said  commissioners,  ^vho 
"  arc  thereby  emj)0\vered  and  required  to  take  the  same,  and  also  to 
«*  examine  the  sureties  upon  oath,  touching  the  value  of  their  re- 
"  spective  estates;  unless  the  cognizor  or  cognizors  of  such  bail  do 
"  live  within  the  cities  of  London  and  JVestmmster,  or  within  ten 
"  miles  thereof.  And  any  judge  of  assize,  in  his  circuit,  shall  and 
*'  may  take  and  receive  all  and  every  such  recognizance  and  recog- 
"  nizances  of  bail  or  bails,  as  any  person  shall  be  willing  and  desirous 
"  to  make  and  acknowledge  before  him  ;  which  being  transmitted  in 
"  like  manner,  shall,  without  oath,  be  received  in  manner  as  aforesaid, 
"  upon  payment  of  the  usual  fees''." 

Since  the  making  of  the  above  statute,  special  bail  may  be  put  in 
before  a  judge  in  town,  a  commissioner  in  the  country,  or  a  judge  of 
assize  in  his  circuit.  And  one  of  the  bail  may  be  taken  by  affidavit, 
before  a  commissioner  in  the  country,  and  the  other  before  a 
judge  in  town''.  In  the  King's  Bencii,  they  are  put  in,  before  a 
judge  in  town,  at  his  chambers :  and  in  actions  by  bill,  their  recogni- 
zance is  taken  by  the  judge's  clerk,  on  a  bail-piece'\  made  out  by  (he 
defendant's  attorney,  and  stamped  vfith  a  half  crown  stamp*" ;  stating 
the  term,  the  county  into  which  the  writ  issued^,  and  the  names  of  the 
parties,  together  with  the  names  and  additions  of  the  bail,  and  the 
sum  sworn  to.  In  actions  by  original,  in  the  King's  Bench,  special 
bail  are  put  in  before  a  judge  in  town,  with  the  filacer  or  his  clerk, 
who  enters  it  of  the  county  into  which  the  capias  issued^;  the 
defendant's  attorney  first  making  out  and  delivering  to  him  a  note 
in  writing,  answering  to  the  bail-piece  by  bill'':  And  bail  must  like- 
wise be  put  in  in  that  county,  on  a  testatum  capias\  But  where  the 
defendant  had  been  arrested  on  a  testatum  capias  from  Middlesex 
to  Kent,  and  bail  was  put  in  in  the  latter  county,  Kent  being  inserted 
in  the  bail.i)iece,  but  in  the  margin   these  words,    "  Testatum  from 

a  §  2.  <  7  Durnf.  &  East,  96. 

i-  §  3.  SI  Chit.  Rep.  237. 

c  2  Chit.  Rep.  90.  »>  Trye,  67,  8.  Append.  Chap.  XII.  §  6. 

«■>  Append.  Chap.  XII.  §  5.  *  1  East,  6032.  Bos.  &  Piil.  516.  3  Moore, 

e  Stat.  48  Geo.  III.  c.  149.  Sdml.  Pail  11.       76.  and  see  Barnes,  63.  R.  H.  22  Geo.  III. 

§111.  55  Geo.   HI.  c.  184.  Schcd,  Part  II.       C.  P. 
§  111. 
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Middlesc'.v,'"  the  court  held,  tliat  the  notice  in  the  ni;ir«;in  made 
it  rcifiilar.'  And  uIkto  the  ilelendant,  by  mistake,  put  in  bail  in  the 
Common  Pleas,  lo  an  action  in  the  Kinjj's  Bench,  and  thereby  mis-led 
the  pLiintiir,  who  declared  vviihout  discoveriiii^  the  misiake,  the  court 
ordered  the  delLiidant  to  rrctil'y  tlie  n)is(ake,  by  puttiiij;-  in  and  ])er- 
fectinj?  bail  in  the  Kinej's  Bench,  of  the  proper  term'*.  The  recojj- 
nizance  of  bail  by  bill,  in  the  King's  Bench,  ii"  tuKcn  he/ore 
judfjment,  is  i^cncral',  (hat  if  the  derendant  !)e  ('(Midriniud  in  ihe 
action,  he  shall  satisfy  the  costs  and  condemnation  money,  or 
render  himself  to  the  custody  of  the  marshal  ;  or  that  the  bail  will  j)ay 
tlie  costs  and  condemnation  money  lor  him''  :  And  the  bail-piece  is  hft 
at  the  judge's  chambers,  until  the  bail  are  perfected.  By  or/;(jna/, 
the  recognizance  is  taken  in  a  ])enalty  or  sum  certain,  being  double 
(he  amount  of  the  sum  sworn  to',  or  one  thousand  pounds  beyond 
that  sum,  if  it  exceed  one  thousand  jiounds'^ :  And  where  bail  is 
put  in  cf/(fer  judgment,  the  recognizance  is  taken  in  double  the  amount 
of  the  sum  recovered?. 

In  the  Common  Pleas,  bail  should  be  put  in  with  l\\e  filacer  of  (lie 
county  into  which  the  capias  issued'',  who  attentls  to  take  tlieni  at  the 
judge's  chambers  ;  and,  on  being  furnished  with  an  abstract  of  the 
writ,  ar»d  the  names  and  adilitions  of  the  bail,  he  will  make  an  en(ry 
thereof  in  a  book  kept  for  that  j)urpose'  :  or  bail  may  be  (aken,  in  the 
absence  of  the  filacer,  on  stamped  parclnuent,  ujjon  bringing  a  true 
abstract  of  the  writ".  The  entry  of  bail  in  the  filacer's  book  is  of 
the  term  generally,  which  of  course  relates  to  the  first  day  of  it ;  and 
therefore,  in  an  action  on  a  bail  bond,  if  the  issue  depend  on  the  date 
of  the  appearance,  the  court,  upon  an  application  by  the  plaintiITi  will 
order  the  day  of  appearance  to  be  entered  in  the  filacer's  book  ; 
although  issue  has  been  already  joined  on  the  plea  of  comperuit  ad 
diem\  Formerly,  the  defendant,  in  the  Common  Pleas,  might  have 
entered  into  the  recognizance  of  bail  himself;  and  in  that  case  he  was 
bound  in  double  the  sum  sworn  to,  and  each  of  the  bail  in  the  single 
sum  only"' ;  but  now,  by  a  late  rule",  "  in  all  actions  requiring  bail, 
the  defendant  shall  not  be  permitted  to  enter  into  the  recognizance  ; 

"  3  Maule  &  Sel.  532.  ''  R.T.    1  W.  &,  M.  w;'.  '2.  C.  P.  2  Blac. 

*•  Boijce  V.  Rust,  T.  22  Geo.  HI.  K.  I!.  Kei).  lOGl.  2  IJos.  &  Pu!.  jlG.  3  Moore,  70. 

c  2  Bulst.  232.  Cro.   Jac.  449,  64j.  Cio,  i  ApiKiul.  Cli.>i).  XH   §  7. 

Car.  481.  2  Salk.  564.  k  Nuticr,  H.  8  Ge...  II.  §  3.  C,  P. 

••  Api)enil.  Chap.  XII.  §  3.  1 1  Taunt.  23. 

e  Trye,  121,2.  m  R.  10  Mar.  5  \V.  &,  M.  §  1  C.  P.  1  Bos. 

♦  H.  M.  51  Gl-o.  MI.  K.  B.  13  East,  02.  k  pul.  206,  7. 

5  Hill  V.  Slnilun,   H.  55  Geo.  HI.   K.  B.  »  R.  E.  36  Geo.  III.  C.  P.    1  Bos.  5c  Pul. 

2 Chit.  R.ii.  73.   .■Vpi«;iiil.  Chap.  XII.  §  33.  J30.   I  Broil.  &  Biiig.  4'.H1. 
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but  the  bail  shall  eacU  of  them  enter  into  a  recoi>-rii/ancc,  in  double 
the  sum  sworn  to,  or,  by  a  subsequent  rule',  one  thousand  pounds 
beyond  that  sum,  if  it  exceed  one  thousand  i)ounds  :  And  at  the 
time  of  puttini?  in  special  bail,  in  all  the  courts,  the  plaintiff's  attor- 
ney should  deliver  to  the  officer  with  whom  it  is  put  in,  a  memoran- 
dum or  minute  of  his  warrant,  duly  stamped''. 

Belbre  a  commissioner  in  the  country,  a  bail-piece  is  made  out  in 
the  King's  Bencb'^,  whether  the  action  be  by  bill  or  original,  and 
the  recognizance  taken  thereon,  in  the  same  manner  as  in  town, 
where  the  action  is  by  biW.  In  the  Common  Pleas,  the  recognizance 
is  taken  on  a  bail-piece%  in  a  sum  certain^:  And  where  the  defendant 
l)ad  been  arrested  in  the  county  palatine  of  Lancaster,  upon  a 
testatum  capias  from  London,  and  it  appeared  on  the  face  of  the 
bail-piece,  that  they  had  been  j)ut  in  at  Lancaster,  the  court 
held  that  the  bail-piece  was  wrong,  and  that  it  should  have  been 
taken  as  upon  a  testatum  from  London  into  the  county  palatine^. 
In  both  courts,  an  affidavit  of  the  due  taking  of  the  bail  should 
be  made,  either  before  the  judge  to  whom  the  bail-piece  is  trans- 
mitted, or  before  a  commissioner  for  taking  affidavits'" ;  which  affi- 
davit is  in  general  made  before  a  commissioner,  (not  being  the 
person  who  took  the  bail,)  and  annexed  to  the  bail-piece' :  but  no 
such  affidavit  is  necessary  upon  the  transmission,  when  the  bail  is 
taken  by  a  judge  of  assize  in  his  circuit.  The  rules  of  court  require 
the  bail-piece  to  be  transmitted  to  the  chief  justice,  or  other  judge 
of  the  court  of  King's  Bench,  in  eight  days,  if  taken  within  forty 
miles  of  London  or  JVestminstcr,  or,  if  taken  above  that  dis- 
tance, in Jif teen  days  af(er  the  taking  thereof;  and  in  the  Com- 
mon Pleas,  the  bail,  if  taken  within  forty  miles  of  London,  should 
be  transmitted  within  ten  days,  or  if  taken  above  that  distance, 
vuthin  twenty  days  after  the  taking  thereof" ;  unless  all  the  judges  are 
on  their  circuits,  and  then  as  soon  as  any  one  of  them  is  returned'. 
But  it  is  said  that,  notwithstanding  these  rules,  the  bail-piece 
must  actually  be  filed  with  one  of  the  judges,  on  the  sixth  day 
after  the  return  of  the  writ  in  the  King's  Bench,  or  the  eighth  day 
in  the  Common  Pleas,  or  the  bail  bond  may  be  assigned"".    And  where 

a  R.  M.  51  Geo.  III.  C.V.  3  Taunt.  341.  ^  Append.  Chap.  XII.  §  14. 

And  there  is  a  similar  rule  in  the  Exche-  S3  Mooie,  T6. 

qucr.  Wightw.  115.  Man.  Ex.  Append.  226.  >•  r,  t.  g  W.  III.  §  2.  K.  B.  R.  10  March, 

8  Price,  508.  5  W.   &    M.    §  2.  C.  P.    and  see  Append. 

*>  Jnle,  02.  Chap.  XII.  §15. 

c  Append.  Chap.  XII.  §  1 1.  i  R.  T.  8.  W.  III.  reg.  3.  §  2.  {a.J  K.  B. 

d  R.  T.  8  W.  III.  r<g.  3.  §  1 .  K.  B.  k  R.  10  3/flr.  5  W.  &  M.  §  3.  C.  P. 

«  R.  10  uMarck,  5  W.  &  M.  §  1.  C.  P.  Ap-  '  R.  T.  8  W.  III.  reg.  3.  §  3.  K.  B. 

peiid.  Chap.  XI,  §  12.  »"  Imp.  K.  B.  106;  7.  Imp.  C.  P.  187,  8, 
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the  action  is  by  oritriiml^  in  the  Kino;'s  Bench  or  Common  Pleas,  the 
bail-piece  bein»  transmitted  and  allowed  by  the  judije,  should  be  tiled 
with  the  Jilacer  of  the  county  where  the  action  is  laid'. 

In  j)uttini:!^  in  sjieoial  bail,  (Ik?  parties  to  the  suit  should  be  named 
as  in  the  process,  unless  the  di't'cndant  be  called  therein  by  a  wron;^ 
name,  and  mean  to  avail  hiinself  of  the  misnomer;  in  which  case  he 
should  put  in  bail  in  his  rinht  name,  stating-  that  he  was  arrested  or 
sued  by  tlu;  name  in  the  writ:  For  if  a  defendant,  sued  by  a  wronijf 
name,  appear  and  perfect  bail  by  his  riijht  name,  without  identil'yini;;' 
himself  as  the  person  sued  by  the  other  name,  the  jjlaintifl'mny  treat 
the  bail  as  a  nullity,  and  attach  the  sheritr'.  And  if  the  detc-nfLuit, 
after  beini;;  arrested,  were  to  |)ut  in  bail  above  in  a  wrong-  name,  it 
woulil  estop  hini  from  pleadinc^  the  misnomer  in  abatement'';  even 
though  he  were  himself  no  party  to  the  recognizance''.  But  where 
the  plaintiff  sued  out  an  oriffiiud  writ  against  the  defendant  in  his 
wrong  name,  the  pneripe  being  right,  and  the  defendant  put  in  bail 
in  his  right  name,  the  court  set  aside  an  attachment  obtained  against 
the  sherifT,  for  not  bringing  in  the  body,  but  without  costs  on  either 
side*" :  And  where  the  defendant  was  named  in  the  notice  of  bail  by 
his  right  name,  as  having  been  sued  by  a  wrong  one,  but  in  the  bail- 
piece  he  was  called  by  the  wrong  name  only,  this  was  deemed  sutli- 
cient^  If  the  parties  be  rightly  named  in  the  recognizance  of  bail,  it 
is  sufficient,  where  there  is  no  exception,  though  they  are  misnamed  in 
the  affidavits  of  sufficiency,  and  acknowledgment  of  the  bails. 

Special  bail  are  absolute  or  de  bene  ewe''.  In  criminal  cases,  no 
justification  being  requisite,  the  bail  are  absolute  in  the  first  instance'. 
But  in  civil  cases,  tliey  cannot  be  taken  absulufelu,  uithoiit  the  con- 
sent of  the  plaintift',  or  his  attorney'' :  and  when  they  are  taken  de 
bene  esse,  the   defendant's  attorney    should    give  notice  thereof  in 


a  1  F.ast,  003.  Imp.  K.  B.  594.  I  Cromp. 
34.  K.  H.  6  Geo.  I.  reg.  2.  K.  .M.  13  Geo.  I. 
R.  M.6  Geo.  II.  reg.  1.  C.  P. 

''4  Taunt.   813. 

=  Willes,  461.  names,  94.  S.  C-  and  see 
1  Salk.  8.  3  Duinf.  &  East,  611. 

«"  2  New  Rep.  C.  P.  453. 

e  2  Chit.  Rep.  56. 

^  Id.  81. 

8  5  Taunt.  663.  and  see  1  Price,  5S3. 

•"  The  origin  of  bail  debenc  esse  is  thus  re- 
lated by  Ghjn,  Ch.  J.  "  A  bishop,  (says  he,) 
liaving  arrested  a  man  for  a  large  debt, 
he  tendered  bail  to  chief  justice  Richardson, 
who  took  it  in  his  chamber;   and  the  bail 


hctiv^  insufficient,  tiie  bishop  represented 
the  matter  to  parliament,  and  prayed  tlieir 
remedy  for  it:  upon  whieli  it  was  enacted, 
that  no  bail,  taken  before  a  judge  in  iiis 
ciiamber,  should  bind  the  plaintiff,  without 
his  assent  thereto,  or  the  confirmation  of 
such  bail  taken  by  all  the  court."  2  Sid.  91. 
For  the  proceedings  in  this  case,  see  Man. 
Ex.  Append.  243. 

'  2  Biao.  Rep.  1  IK).  And  for  the  rules 
respecting  bailing  prisoners,  on  the  return 
of  a  habeas  corpus,  in  criminal  cases,  see 
1  Chit.  C.  L.  129.  2  Chit.  Rep.  109,  10. 

'' R.  M.  1654.  §  8.  K.  B.  R.  M.  1654. 
§  11.  C.  P. 
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writiii'^  without  delay,  to  the  plaintilf's  attorney"-  Formerly,  the 
dcfeiulanl's  attorney  was  required  to  give  notice  of  bail,  in  the  King's 
lionch,  to  tlie  plaintiff's  attorney,  before  it  was  put  in'' ;  and  the 
])lainliff's  attorney,  on  such  notice  being  given  to  him,  was  obliged  to 
attend  before  a  judge,  to  accept  of,  or  except  to  the  bail*^ :  But  notice 
of  bail  is  not  now  given,  until  after  it  is  put  in  ;  and  though  it  should 
rcularly  be  given  before  the  time  for  putting  in  bail  is  exj)ired,  yet 
if  it  be  not  given  in  time,  the  jjlaintiff  cannot,  after  notice,  regularly 
take  an  assignment  of  the  bail  bund''.  In  the  Common  Pleas,  where 
bail  was  put  in  in  due  time,  the  defendant  was  not  formerly  bound  to 
give  notice  thereof,  but  the  j)laintiff  must  have  searched  in  the  filacer's 
book ;  though  it  was  otherwise,  if  they  had  not  been  put  in  in  due 
time^  But  now,  by  a  late  rule  of  court*^,  "  when  special  bail  is  put 
in  for  the  defendant,  a  notice  in  writing  of  such  bail  being  so  put  in, 
must  be  forthwith  given  to  the  plaintiff's  attorney  or  agent ;  and 
special  bail  shall  not  be  considered  as  put  in,  until  such  notice  shall 
be  given." 

The  notice  of  bail  in  town  is,  that  they  are  put  in" ;  or,  if  taken 
before  a  commissioner,  that  the  bail-piece  \sjiled^\  with  an  affidavit 
of  the  due  taking  thereof,  at  a  judge's  chambers  ;  or,  in  actions  by 
orioinal,  in  the  King's  Bench  or  Common  Pleas,  that  the  bail  has 
been  allowed  by  a  judge,  and  the  bail-piece  and  affidavit  are  filed 
with  the  filacer.  The  notice,  in  either  case,  should  be  properly  en- 
titled'^;  and,  where  it  is  of  bail  put  in,  should  set  forth  with  truth 
and  certainty,  their  names",  places  of  abode',  and  degrees  or  mys- 
teries™, in  order  that  the  plaintiff  may  have  an  opj)ortuiiity  of  enquiring 
after  them" :  And  if  the  bail  above  are  the  same  persons  as  were  bail  to 
the  sheriff,  it  is  usually  so  expressed  in  the  notice.  This  notice  should 
regularly  be  served,  either  upon  the  plaintiff's  attorney /;e/sona//i/,  or 
upon  some  clerk  or  servant  in  his  office:  but  when  the  attorney  can- 
not be  met  with,  and  his  office  is  not  open,  it  is  sufficient  to  stick  up 
a  copy  of  the  notice  in  the  King's  Bench  office,  and  put  another  under 
the  attorney's  door".   And  service  of  notice  of  bail,  by  leaving  the  same 

aR.  M.  16  Car.  U.  K.  R.  Append.  Chap.  >  Lofl't,  237.  and  see  2  Chit,  Rep.  77.  81. 

XIL  §  9,  10.  k  Loffr,  187.  5  Taunt.  854.  1  Marsh.  386. 

b  R.  M.  7  Jac.  I.  K.  B.  S.  C.  1  Moore,  126. 

«=  R.  M.  21  Car.  I.  K.  B.  '  Lofft,  72.  194.  1  Bos.  &  Pul.  325.  335, 

^  Per  Cur.  M.  44  Geo.  III.  K.  I!.  5  Taunt.  173. 554. 

•  1  H.  Blac.  529.  m  Lofft,  187.  281.  2  Taunt.  173.  5  Taunt, 

f  R.  E.  49  Geo.  III.  C.  P.  1  Taunt.  616.  554. 

tt  Append.  Chap.  XII.   §  9,  10.  »  6  Mod.  24. 

h/rf.  §16,  17.  °  2  Chit.  Rep.  81. 
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at  a  stationer's,  whore  the  plaiiUilV's  attorney's  papers  arc  usually  left 
for  liiin,  has  been  deemed  suilicient'. 

The  plaintiff  or  his   attorney,   upon   beini^  served  with  this   notice, 
t'itlier   accei)ts   of,  or   excepts  to  the  bail.     If  he  acce/^f  of  them,  the 
<U'feii(lant's   atlorney,   in    the    Kini;'s    l?(MKh,  siionld   cause    the  bail- 
piece  to  he  filed  \vith  the  master,    within  ttrcnttf  days   after  such  ac- 
ceptance'':   or  if  the  plaintifl'do  not  except  to  flic  bail  for  insnllieiency, 
within  twenty  days  next  after  notice  thereof  i^iven  to  him  or  his  attor- 
ney, (hen,  upoei  an  aflidavit  in  writing;  of  such  notice  on  the  back  of  the 
bail -|)iece, for  which  aflidavit  no  fee  shall  betaken,  the  bail-piece  sludl 
be  filed  by  the  defendant's  attorney,  within/oj/rdays  next  after  the  end 
of  the  twenty  days*^.    But  if  the  plaintilT  be  not  satisfied  with  the  bail, 
he  may  except  to  them  in  either  court,  and  thereby  compel  a  justifica- 
tion.    If  the  bail  to  the  sheriff  become  bail  above,  the  j)laintiff,  in  the 
Kini;''s  Bench,  is  not  at  liberty  to  except  to  them,  after  he  has  taken 
an   assignment  of  the  bail  bond'  ;  for  by  so  doini^,  he  has  admitted 
them  to  be  sufficient :  but  if  exception  be  taken  to  the  bail,  before  the 
bond  is   assiejned,  they  are   bound   to  justify,  notwithstanding  such 
assis^nnienf  :  and  in  the  Common  Pleas  it  is  a  rule,  tliat  "  in  all  cases 
wherein  bail  bonds  shall  be  taken,  and  the  same  bail  is  put  in  above 
the  plaintiff  may  except  ai^ainst  such  bail'."     The  delivery  of  a  decla- 
ration in  chief  before  special  bail  put  in,  is  holden,  in  both  courts    to 
be  a  waiver  of  the  bail;  and,   before  justification,   it  is  an  acceptance 
ofthem'^:    But  the  plaintiff  may  declare  de  bene  esse,  or  condition- 
ally, provided  £^ood  bail  be  put  in,  or  the  bail  already  put  in  do  jus- 
tify'' ;  thoui^h  the  demand  or  acceptance  of  a  ])Iea  will,  even  then,  be 
deemed  a  waiver  of  the  bail,  or  justification'.     When  bail  above  is 
l)ut  in  in  due  time,  and  notice  thereof  given  to  the  plaintiff's  altorney, 
the  bail  should  be  excepted  to,  and   notice  of  the  exception   "•ivoi  to 
the  defendant's  attorney,  before  the  sheriff  is  ruled'' :  And  there  is  no 
difference   in  this  respect,  between   the  original  and  added  bail;  it 
being  holden,  that  the  adding  bail  afterwards,  does  not  supersede  the 
necessity  of  such  exception,  before  an  attachment  can  issue  against 

*  1  Chit.  Rep.  B2.  63.  2  Wil=.  6. 

b  R.  T.  13  Car.  II.  K.  R.   Former  rule,  H.  S  R.  M.  8  Ann.  Reg.  1.  fcj  K.  B.  R.  E.  5 

an  Car.  I.  K.  B.  Gpo.  II,   R^-g.  1.   fa. J  K.  B.   Cas.  Pr.  C.  P. 

c  R.  M.  16  Car.  II.  K.  B.  81.  IJ5. 

«>  1  Salk.  97.  7  Mod.  62.  1 17.  6  Mod.  122.  h  r.  ^j.   8  Ann.   AV^^    1.  fc.J    K.  B.  Cas. 

R.  M.  8  Ann.  Reg.  1.  (c).  R.  E.  5  Geo.  II.  Pr.  C.  P.  81. 

Reg.i.  (a.)  K.n.  'Barnes,  P2.  but  soe  1  Dawl.  &  Ryl.  163. 

'  1 1  East,  321.  k  Lofft,  159.  8  Duriif.  &  E.ist,  2.58.    1  New 

^R  M.  GGeo.  II.    R^c^.  2.  C.  P.    Barnes,  Rep.  C.  P.  139. 
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the  slieriiT,  on  account  of  the  added  bail  not  having  justified  in  time*. 
But  where  hail  above  is  not  put  in  at  the  time  of  ruling  the  sheriff 
to  return  tlie  writ,  or  bring  in  the  body,  he  nuist  put  in  and  perfect 
bail  at  his  peril,  or  render  the  defendant,  within  four  days  in  a  town 
cause,  or  nix  days  in  a  country  cause,  without  any  exception  ;  for 
otherwise,  if  the  plaintiHT  excepted,  the  sheriff  would  have/owr  days 
after  exception  to  perfect  bail,  and  by  that  means  would  have  more 
than  the  time  allowed  him,  by  the  practice  of  the  court,  to  return  the 
writ  and  bring  in  the  body''. 

In  the  King's  Bench,  the  exception  to  bail,  if  put  in  in  due  time, 
should  be  entered  in  the  bail  book  at  the  judge's  chambers  by  hiXty 
or  in  the  filacer's  book  by  original'^  within  twenty  days  after  notice 
of  bail  put  in  or  filed*,  and  not  afterwards^.  If  it  be  not  entered 
within  that  time,  the  bail  becomes  absolute' ;  and  the  bail-piece 
should  be  filed  by  the  defendant's  attorney,  within  four  days  after 
the  end  of  the  twenty  days'".  But  if  bail  above  be  not  put  in  in  due 
time,  they  must  be  justified,  though  not  excepted  to  by  the  plaintifl'. 
The  exception  being  entered,  notice  thereof  should  be  given  in 
writing,  without  delay,  to  the  defendant's  attorney'' :  and  "  if  the 
"  notice  be  given  in  term-time,  the  defendant  shall  procure  his  bail 
"  to  justify  in  four  days  exclusive  after  such  notice;  or  shall  add 
"  other  bail,  who  shall  justify  within  the  said  four  days;  but  if  such 
"  exception  be  entered  in  vacation,  and  notice  thereof  given  in  like 
"  manner,  the  bail  put  in,  or  other  additional  bail,  shall  justify  upon 
"  ihefrst  day  of  the  subsequent  term'."  The  notice  of  exception  to 
bail  should  be  entitled  in  the  cause;  and  if  not  so  entitled,  it  is  a 
nullity,  although  served  upon  the  defendant's  attorney,  at  the  same 
time  as  the  declaration"'.  And  notice  of  exception  to  bail,  entitled  by 
mistake  "  In  the  Lord  Mayor's  court,"  instead  of  "  In  the  King's 
Bench,"  is  a  nullity  ;  and  an  attachment  against  the  sheriff  was  in 
consequence  set  aside". 

a  8  Durnf.  &  East,  238.  7  Durnf.  &  East,  ''  R.  M.  16  Car.  II.  K.  B. 

109.  7  East,  607.  >  7  Durnf.   &   East, 109.    7   East,  607.   2 

b  Per  Cur.  E.  24  Geo.  III.  K.  B.   2  Blac.  Chit.  Rep.  108,  9, 

Kep.    1206.  C.  P.  and  see  2  Chit,  Rep.  82.  *"  R.  M.   8  Ann.  reg.  2.  faj.  R.  E.  2  Geo. 

108,  9.  H.  R.  E.  3  Geo.  II.  reg.  1 .  7  Durnf.  &  East, 

c  R.  M.  8  Ann.  Reg.  2.  fa.)  K.  B.  1  Chit.  26.  K.  B.   1  H.  Blac.  80.  106.  C.P.  and  sec 

Rep.  174.  and  sec  Ai)prnd.  Chap.XIl.  §  18.  Append.  Chap.  XII.  §  19. 

d  R.  E.  2  Geo.  II.  K.  B.  '  R.  E.  5  Geo.  II.  reg.  1.   K.  B.  R.  T.   3 

e  R,  M.  16  Car.  II.    K.  B.    1  Salk.  98.   6  &  4,  Geo.  II.  C.  P. 

Mod.  24.  2  East,  406,  7.  «  i  Chit.  Rep.  741. 

f  R.  M.  8  Ann.  Reg.  2.  K.  B.  n  /^/^  374. 

g  1  Chit.  Rei>,  174. 
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In  thn  Common  Pleas,  it  is  a  nilc,  tliiit  in  all  cast  s  of  oxco]ition 
to  buil,  such  exception  should  he  made,  cither  in  the  filacer's  book, 
or  on  the  hail -piece,  if  taken  hy  a  commissioner,  hefore  it  is  trans- 
mitted, and  afterwards  above,  in  the  filacer's  i)ook,  or  on  the  bail- 
j>iece"  ;  and  notice  of  the  exception  must  also  be  tjiven  in  writin^^  to 
the  defendant's  attorney''.  But  notice  of  juslilication  of  bail  is  in 
that  court  a  waiver,  as  between  the  parties,  of  a  ne<;lect  to  j^ive  notice 
of  exception  ;  thoui;h  it  is  not  a  waiver,  with  respect  to  the  siierid; 
sous  to  support  a  rule  to  brini,^  in  the  budy^  If  special  bail  put  in 
by  the  defendant  be  excepted  to,  the  defendaiii  in  that  court  shall 
perfect  his  bail,  within  /our  days  after  exception  taken  ;  in  delauit 
whereof  the  plaintill"  shall  be  at  liberty  to  proceed  upon  (he  bail  bond': 
and  of  these  four  days,  the  first  is  reckoned  exclusively,  and  the  last 
inclusirely ;  so  th.it  where  the  exception  is  on  Wednesdaij,  an 
attachment  cannot  rei^ulaily  issue  aj^ainst  the  shcrilVtill  the  Tuesday 
followiuf^,  Sunday  beiuf;  considered  as  a  dies  non'^ :  and  if  an  attach- 
ment issue  on  ihc  fourth  day,  the  court  will  set  it  aside,  without 
first  calliuii^  on  the  deJendanl  to  Justify  bail'. 

In  the  Exchequer,  it  is  a  rule',  that  "  in  every  action    where  s|)e- 
cial  bail  is  put    in   before  the  barons  of  this  court,  the  plaintiff  may 
exce])t  (hereto  within  tn-ciili;  days  next  after  the  puttin<;'  in  of  such 
bail,    and  notice   (hereor  i;iven  in  wri(inij  to  the  j)laiutillj  his  attorney 
or  clerk  in  court;   but   no  exception  to  bail  sliall   be  admitted,  after 
the  time  hereinbefore  limited  :   And  in  case  exception    shall   be  takeri 
to  the  bail,  within  the  time  aforesaitl,  and  notice  of  such  exception 
given    in    writin:;'  to  the  defemlant's  attorney  or  clerk  in  court,  (he 
defendant  shall  perfect  his  bail,  and  justify  the  same,   (if  (he  no(ice 
be  triven  in  term-time,)   widiin  /b»r  days  after  such  notice;    but  if 
exception  be  taken  in  vacation  time,   and    notice  thereof  given  in  like 
maimer,  the   defendant  shall   perfect  his   bail,  and  justify  the  same, 
upon  the  Jir.st  day  of  the  subsequent  term,  unless  the   plaintiHT,   his 
attorney  or  cleik  in  court,  shall  consent  to  a  justification  before  one 
of  the  barons  of  this  court,  in   which   case  the  bail  shall  justifv  them- 
selves before  one  of  the  barons,  within  Jour  days  after  notice  of  such 
exception  in  writini^  given  to  the  defendant,  his  attorney  or  clerk  in 
court :  aiul  in  default  of  the  defendanl's  justifying^  his  bail,  in  either 
of  the  said  cases,  the  jjlaintiff  shall  be  at  liberty  to  proceed  on  the 
bail  bonil."     Notice  of  exception  is  not  entered,  in  this  court,  on  the 

«  Cas.  Pr.  C.  P.  33.  55.  Barnes,  101.  c   1    New  Rep.  C.  P.  139.    2  H.   T>lar.  .03. 

*»  Barnes,  88.  semb,  contra. 

^  1  II.  Blac.  80.    lOG.   !  Chit.  Kep.    174-.  f  R.  T.  '2o  &  27  Geo.   11.  i't  Scir.  Ma.n. 

("■)  F.K.  Apprnfl.  209. 
^  2  U.  Blac.  3b. 


258  OF    iPECrAI.    BAIL. 

bail- piece,  l»ut  is  given  on  a  separate  paper,  to  the  defendant's  attor- 
ney or  clerk  in  court,  within  the  trventy  days ;  except  when  the 
iwentieth  day  falls  on  a  Sunda]j,  in  which  case  the  exception  may  be 
made  on  the  following  day". 

By  the  rides  of  all  the  courts,  "  every  commissioner  is  required  to 
have  a  book,  kept  purposely  for  entering  exactly  the  names  of  the 
defendant  and  his  bail,  and  of  (he  plaintiff,  as  it  is  in  the  bail-piece, 
and  the  time  of  the  taking  thereof,  and  the  name  of  him  by  whom 
sucli  bail  shall  be  transmitted  ;  and  also,  in  the  King's  Bench  and 
Exchequer,  the  name  of  the  attorney  for  the  defendant:  And  the 
plaintiff's  attorney  shall  be  at  liberty  to  repair  to  the  commissioner's 
book,  for  the  names  of  the  bail,  to  the  end  that  he  may  inquire  of  the 
sufficiency  of  them  ;  and  if  they  are  found  insufficient,  he  may  ex- 
cept against  them,  within  ticenfif  days  after  the  said  bail  is  trans- 
mitted, and  notice  to  the  plaintiff  or  his  attorney  of  the  taking  there- 
of: And  in  that  case,  the  defendant  roust  either  put  in  belter  bail, 
or  the  cognizors  of  such  bail  must  justify  themselves  in  open  court, 
either  by  affidavit  taken  before  such  commissioner  that  took  the  said 
bail,  or  by  oath  made  in  court,  or  before  one  of  the  judges  of  the 
said  courts  respectively''. 

When  the  bail  already  put  in  do  not  mean  to  justify,  others  should 
be  added,  before  a  judge,  on  the  bail-piece  by  bill,  or  in  the  filacer's 
book  by  original,  in  the  King's  Bench  ;  or,  in  the  Common  Pleas, 
with  the  filacer  or  his  clerk,  within  the  time  allowed  for  their  justi- 
fication :  and  if  there  be  not  time  enough,  the  defendant's  attorney 
may  take  out  a  summons,  and  obtain  an  order  for  further  timeS 
The  summons  in  such  case,  if  made  returnable  before  the  time 
allowed  for  justifying  bail  has  expired,  will  operate  as  a  stay  of 
proceedings'^.  It  seems  that,  generally  speaking,  bail  are  not  in  a 
condition  to  make  any  motion  to  the  court,  until  they  have  justified*. 
And  when  bail  are  excepted  to,  they  are  considered  as  no  bail,  unless 
they  justify';  and  if  they  do  not  justify,  the  court  will  order  their 
names  to  be  struck  out  of  the  bail-piece^  :  But  until  this  be  done, 
they  are  liable  io  be  proceeded  against*" :  and  if  it  be  not  done,  until 
after  proceedings  have  been  had  against  them,  they  must  pay  the 
costs  of  such   proceedings".     It  should  also  be  observed,  that  one 

*  7  Durnf.  &  East,  26.  f  7  East,  580. 

b  R.T.  8  W.  111.  reg.  3.  §  4,  5.  K.  B.  R,  s  Say.  Rep.  58.  1  Wilg.  337.  S.  C.  1  Ken- 

10  March,  5  W.  &  M.  §  4, 5.  C.  P.  1 .  1  Burt,      yon,  382. 

128,  0.  Man.  Ex.  Pr.  106,  7.  in  Scac.  »>  1  Kenyon,  3S2.  Say.  Rep.  308,  9.  S.  C. 

c  1  Cromp.  64,  5.  88,  &c.  1  Taunt.  4'27, 

•J  6  Taunt.  240.  *  1  Blac.  Rep.  462.    4  Rnr.  2107.  7  East, 

«  7  Durnf.  &  East,  326.  iSl. 
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who  is  bail,  being  interested,  cannut  be  a  rvilness  in  the  cause  for  his 
j)rincipal  :  and  therefore,  if  tlic  defendant  be  likely  to  have  occasion 
to  examine  one  of  his  bail  as  a  witness,  he  must  make  an  affidavit 
tliut  such  bail  wilt  be  a  material  witness  for  him  in  the  cause';  and 
thereupon  move  the  court  for  a  rule  to  shew  cause,  why  his  name 
should  not  be  struck  out  of  the  bail-piece,  on  a(ldi(i(>-  and  justifying; 
another  in  his  stea<l ;  which  the  courts  will  order,  on  an  aflidavit  of 
service,  if  no  sulUcicnt  cause  be  shewn  (o  the  contrary''.  And  \\ljere 
one  of  the  sureties  in  a  replevin  bond  uas  a  material  witmss  in  the 
cause,  the  court  g^ranted  a  rule  lor  substitutini^  another  surely  in  his 
place,  u|)on  e^iviui^  the  defendant's  attorney  notice  of  such  rule*^. 

Previous  to  the  justification  of  bail,  there  should  be  a  notice,  set- 
ting forth  that  the  bail  already  put  in  will,  on  a  certain  day,  justify 
themselves  in  ojjcn  courf"  ;  or  that  one  or  more  persons  will  be 
added,  and  justify  themselves  as  good  bail  for  the  defendant'.  This 
notice  should  be  properly  entitled ;  and  if,  in  an  action  at  the  suit  of 
^ifo,  the  notice  of  justification  and  recognizance  of  bail  are  at  the 
suit  of  one  only,  the  bail  may  be  treated  as  a  nullity^.  But  it  is  no 
objection  to  the  notice  of  justification,  that  it  states  that  two  were 
added  bail,  when  in  ])oint  of  fact  one  only  was  added'^.  If  the  bail 
were  put  in  before  a  conuuissioner,  tlie  notice  should  express  that 
they  will  justify  themselves  bif  nffirlacit^:  And,  except  where  the  de- 
fendant is  a  prisoner',  it  cannot  be  given  by  a  new  attorney,  without 
an  order  for  changing  the  attorney  before  employed''.  In  the  King's 
Bench,  when  the  bail  already  put  in  intend  to  justify,  one  day's 
previous  notice  of  justification,  or  notice  for  the  next  day,  is  deemed 
sufficient' ;  unless  Sunday  intervene,  and  then  notice  must  be  given 
on  Saturddjf  for  Monday.  But  where  other  bail  are  added  to 
those  already  put  in,  there  must  be  tn-o  days  previous  notice  of 
justification,  one  inclusive  and  the  other  exclusive,  as  Monday  for 
Wednesday"",  ^c.  In  the  Common  Pleas,  <n;o  days  notice  of  jus- 
tification must  be  given,  as  well  where  the  bail  already  l>ut  in  intend 
to  justify,  as  in  the  case  of  added  bail".  And  Sunday  is  not 
reckoned  a  day  for  this  purpose  :  therefore,  notice  of  added  bail  on 

•  Barnes,  69.  ''  Append.  Chap.  XII.  §  '20. 

»»2  Chit.  Rep.    103.    H'/intlcy  v.  Fcarnlcy,  '  1  Chit.  Rep. '291.   and  see  vl.  SS.  .•>:9. 

F..  .13  Geo.  III.  C.  P.  Imp.  C.   P.  135.  and  2  Chit.  Rep.  93. 
see  1  Phil.  Evid.  4  Ed.  58.  ''  Per  Cur.  M.  24  Geo.  III.  K.  B. 

•  1  Bing.  92.  '  Wri-IU  v.  Ley,  II.  15  Geo.  III.  K.  B. 

<1  Append.  Chap.  XII.  §  20.  ">  Per  Cur.  M.  21  Geo.  III.  K.  B.  9  Ka«f, 

«  W.  §  21,  2.  435.   1  Chit.  Rep.  308. 

'  2  Chit.  Rep.  Ti.  "  Bamps,   82.   88.   2   Bos.    .(^   P.il.  :">().    1 

t  /f/.  8(».  MarOi.  Mt. 
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Saturday  for  Monday  is  not  sufliclent\  If  (he  time  allowed  fof 
justifying  expire  on  a  day  in  terra,  which  happens  to  he  Midsummer 
day,  or  any  other  holyday  when  the  court  does  not  sit,  the  notice  of 
justification  sjjouhl  be  for  the  day  they  ought  to  justify,  to  prevent 
an  assignment  of  the  bail  bond ;  and  the  bail  may  justify  the  next 
day,  as  a  matter  of  coursed  In  the  Exchequer,  the  clerk  in  court 
must  sign  all  the  proceedings :  It  is  not  sufficient  that  it  be  done  by 
the  attorney  or  agent*" :  Therefore,  bail  in  that  court  were  not  allowed 
to  justify,  when  the  notice  of  justification  was  signed  by  a  person 
describing  liiinself  as  the  defendant's  agent,  not  being  an  attorney  of 
(he  Exchequer,  or  clerk  in  court''.  And  a  notice  to  justify  bail  on  a 
day  on  which  the  court  sits  in  equity,  is  holden  to  be  a  bad  notice^. 

When  bail  above  is  put  in,  and  excej)tion  entered  in  vacation,  the 
defendant's  attorney,  in  the  King's  Bench,  must,  within  four  days 
after  the  exception,  give  notice  of  justification  of  the  same  bail  for 
the  first  day  of  the  next  term  ;  or  the  plaintill"  may  take  an  assign- 
ment of  the  bail  bond*^:  It  is  not  necessary,  however,  that  the  same 
bail  should  justify  ;  the  rule  of  courts  requiring,  that  if  the  exception 
be  entered  in  vacation,  and  notice  thereof  given,  the  bail  ])ut  in,  or 
other  additional  bail,  shall  justify  on  the  first  day  of  the  subsequent 
term  :  and  therefore,  where  bail  were  excepted  to  in  vacation,  and  the 
defendant  gave  four  days  notice  of  justification  for  the  first  day  of 
the  next  term,  but  two  days  before  that  time  gave  notice  of  added 
bail,  the  court  of  King's  Bench  held,  that  the  latter  bail  were  entitled 
to  justify''.  In  the  Common  Pleas,  notice  of  justification  may  be 
given  at  any  time  in  vacation,  so  as  there  be  two  days  notice  before 
the  first  day  of  the  next  termi  :  And,  in  that  court,  two  days  notice  of 
bail  is  not  required  on  an  attachment,  but  reasonable  notice  is  suffi- 
cient''. In  the  Exchequer,  when  an  exception  is  entered  in  vacation, 
notice  of  justification  for  i\\e  first  day  of  the  ensuing  term,  must  be 
given  within  ybwr  days  after  such  exception';  and  the  bail  cannot 
regularly  justify  at  chambers  in  vacation,  without  consent,  except  in 
the  case  of  a  prisoner™. 

The  notice  of  justification  of  bail,  like  the  notice  of  putting  it  in", 
must  be  personally  served,   either  upon  the  plaintiff's  attorney,  or 

a  Case  of  Overton's  bail,  M.  26  Geo.  III.  '>  1  Chit.    Rep.   4.    2  Chit.    Rep.  S4.   1 

K.  B.  Imp.  K.  B.  199,  200.  Barnes,  303.  Dowl.  &  Ryl.  7. 

^  Per  Mr.  Forster,  T.  43  Geo.  III.  K.  B.  '  Barnes,  101. 

«=  2  Chit.  Rep.  84.  k  2  Biac.  Rep.  11 10. 

*9  Price,  148.  l  Man.  Ex.  103. 

e  2  Chit.  Rep.  84.  m  1  Price,  2. 

f  9  East,  434.   1  Sel.  Pr.  164.  accord.  »  Ante,  234,  3. 
"  Jl.  E.  3  Geo.  II.  K.  B. 
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»i|)on  some  clerk  or  servant  in  his  office*.     And  service  ot"  the  notice  of 
justificatiun  on  the  master    of  a  house,  in  which  the  attorney  had  an 
office,  is  not  snfficient,  unless  some  |)iivity  he  shewn  to  exist  between 
them^    Btit   it'  an  attorney  he  not  at  cluinilieis  in  ollice  hours,  service 
on  a  person  with  whom  his  papers  are  ilirected   to  he  left,  is  deemed 
sufficient"^  :  and   notice   of  justification  may  he  stuck  u|>  in  the  Kinji^'s 
Bench  olHci;,  for  the  plaintilV's  attorney,  who  had   no  known  place  of 
residence  or  business*'.     This  notice  must  have  been  formerly  served 
before  ten  o'clock  at  nij^ht,  in  the  King's  Bench*';  or  nine  o'clock  at 
ni^ht,   in   the  Common   l*leas'.     And,   in    the   former   court,    it  was 
holden,  th;it  an  allidavit  tliat  the  office  door  was  shut,  and  the  notice 
loft  there,  before  ten  o'clock  at  night,   would   not  suffice'^,  unless  the 
])laintitr's  attorney  hati  afterwards   acknowledged   the  recei|)t  of  it"; 
and  that  service  of  the   notice  of  justification  after  ten  o'clock,  was 
bad,  though  the  person  on  whom  it  was  served  read,  or  even  retained 
it*".      But  where  notice  of  bail  was  served  in  due  time,  by  leaving  it  at 
the  office  of  the  plainlifl"s  attorney,  who  returned  it  the  next  day  iu 
a  letter,  saying  that  he    shoultl  not    acccj)t    the    notice,    because    he 
had  taken  an  assignment   of  the    hail    bond,   but  the  letter  did  not 
state  the  time  when    the    notice  was    received,   this  was   deemed    a 
sufficient  acknowledgjnent  to  render  the  service  of  the  notice  cdec- 
tual'.     And  now  it  is  a  rule  iu  all  the  courts*',  that  "  every  notice  for 
justifying  bail  in  person,  shall  be  served  before  eleven  o'clock  in  the 
lorenoon    of   the    day  on  which,    according  to  the  present    ])ractice, 
such  notice  ought  to  be  served  ;  except   in  case  of  an  order  of  the 
court  for  further  time,  in  which  case  it  shall  be  sufficient  to  serve 
the  notice  before  three  o'clock  in  the  afternoon   of  the  day  on  which 
such  order  shall  be  granted  :  and  in  all   the  cases  aforesaid,  the  affi- 
davit of  service  shall  specify  the  lime  of  day  at  which  such   notice 
shall  be  served." 

The  court  in  which  bail  arc  adiled  and  justified  in  the  King's 
Bench,  (commonly  called  the  bail  court,)  is  now  usually  holden 
before  one  of  the  judges  of  that  court,  in  the  duchy  chamber,  in  pur- 
suance of  the  statute  57  Goo.  HI.  c.  11.  by  which  "  any  one  of  the 
judges   of    the    King's    Bench    is    authorized,    when   occasion    shall 

>»  1  Chit.  Rtp,  7S.  h  '2  Chit.  Rep.  88. 

^  2  Chit.  R.p.  88.  *    1  Chit.  Rep.  77.  (b).per  IIolrotjd,J.  but 

«  Id,  87.  see  3  Taunt.  234. 

«•  Id.  89.  ''  R.  T.  59  Geo.  III.  K.  B.  2  Barn.  &  Aid. 

«  1  Chit.  Rep.  77.  (a).  R.  K.  10  Geo.  II.       818.   1  Chit.  Rep.  756.  R.  M.  60  Geo.  III. 

C.  P.  C.  P.  +  Moore,   2.   1   Brod.  &   Bing.  469. 

•  1  Ciiit.  Rep.  78.  and   sec   hU  76.  (u).       K.  T.  J9  Geo.   111.  Excheq.  8  Price,  509. 

79.  100.  294.  and  see  5  Moore,  472,  3. 

K  Id.  77.  100.  294. 
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i-cMjiiirc,  (t)  -iit  aparl  iVoiii  the  ollior  jiulges  of  the  same  couit,  in  some 
pliicr  in  or  near  to  fVestminster  hall,  ibr  the  business  of  adding  an(i 
justifyinii^  special  bail,  in  causes  tiepending  in  tlie  same  court,  whilst 
others  of  the  judges  are  at  the  same  time  proceeding  in  (he  dispatch 
of  the  other  imsiness  of  the  same  court  in  bank,  in  its  usual  place  of 
sitting  for  that  purpose  in  If  estminster  hall ;  and  the  proceedings 
HO  had  by  .uxl  before  such  one  of  the  judges,  so  sitting  a])art  for 
those  puri)o;ics,  are  made  as  good  and  effectual  in  the  law,  to  all 
intents  and  })urposes,  as  if  the  same  were  had  before  (he  court  as- 
sembled and  sitting  as  usual,  in  its  ordinary  place  of  sitting  in  West- 
minster /ta//." 

It  was  formerly  a  rule",  made  in  consequence  of  (he  ohstruc(ion  of 
access  to  Weatminster  hall  during  Mr.  Hastings''s  (rial,  that  the 
court  of  king's  Bench  should  sit  in  SerjeanVs  Inn  hull,  every  morn- 
ing during  term,  from  half  past  eight  o'clock  till  ten,  for  the  purpose 
of  taking  justifications  of  bail,  and  hearing  motions  of  course,  and  dis- 
charging insolvent  debtors  ;  and  that  it  should  adjourn  on  Jloiidciys, 
Fridarjs  and  Saturdays,  from  SerjeanVs  Inn  (o  Westminster  hall, 
to  (ransact  the  usual  business,  except  (he  jusdlying  of  bail  and  dis- 
charging insolvent  debtors,  which  busisiess  was  directed  to  be  trans- 
acted entirely  at  *Se;yea»it'« //jh  hall;  and  it  was  ordered,  that  the 
bail  should  attend  before  half  i)ast  nine,  and  that  if  (hey  did  not, 
they  should  not  be  permitted  to  justify.  This  rule  was  repealed  by 
a  subsequent  one*",  ordering,  that  (he  sitdngs  of  the  court  in  Ser- 
jeanVs Inn  hall,  should  be  discontiimed  ;  and  (hat  (he  business  there 
transacted,  should  be  done  in  (he  cour(  of  King's  Bench  a(  West- 
minster, where  one  of  (he  judges  would  sit,  duiing  (erm-(ime,  every 
morning  at  half  past  nine  o'clock,  for  the  purpose  of  taking  the  jus- 
tification of  bail,  and  discharging  insolvent  debtors  ;  and  it  was 
directed,  that  no  bail  should  be  permitted  to  justify  after  ten  o'clock  : 
And  accordingly,  when  the  bail  court  was  established,  Mr.  Justice 
Bayley,  sitting  in  that  court,  directed  it  to  be  understood  in  future, 
that  bail  intended  for  justification,  must  be  in  Westminster  hall, 
by  half  past  nine  o'clock  in  the  morning  ;  and  that  if  (he  bail  were 
not  ready,  and  the  papers  delivered  to  counsel  by  ten  o'clock,  no  bail 
would  be  taken  after  (hat  hour"^.  When  there  are  but  few  bail,  it  is 
necessary  that  they  should  be  very  punctual  in  (he  time  of  their  at- 
tendance ;  for  if  they  are  not  ready  when  the  judge  takes  his  seat,  he 
will  not  wait  for  them  till  ten  o'clock  ;  but  when  the  bail  are  numer- 
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ous,  the  exact  lime  of  their  attendance  is  not  so  material :  And,  on 
tlie  last  day  of  term,  bail  are  still  allowed  to  justify,  as  formerly,  in 
full  court,  at  its  rising,  whether  hy  atlidavit  or  otherwise.  In  the 
(.'omnioii  Pleus  it  is  a  rule%  that  "  bail  shall  justify  at  the  sitting  of 
the  court  only,  and  at  no  other  time,  except  on  the  last  day  of  term, 
when  bail,  who  may  have  been  prevented  honi  allendini;  at  the  sittin;? 
of  the  court,  shall  be  permitted  to  justify  at  the  ruing  of  the  court.'* 
And,  in  the  Exchequer,  the  Jumor  baron  attends  in  court  alone,  a  few 
minutes  before  ten  o'clock,  every  morninjj  during  term,  for  the  pur- 
pose of  takinij  the  justification  of  bail,  and  such  motions  as  arc  merely  of 
course;  and  it  is  expected  that  all  such  matters  should  be  then  brought 
on,  in  order  that  they  may  be  disposed  of  before  the  court  is  full, 
that  they  may  not  interfere  with  the  more  important  business''.  This 
however  does  not  extend  to  the  justification  of  bail  by  affidavit'.  But 
no  bail  will  be  permitted  to  justify  in  person,  unless  they  are  in 
attendance,  and  counsel  instructed,  by  half  past  ten  o'clock  at  the 
latest'. 

The  justification  of  bail  is  either  in  person  or  by  affidacit.  When 
the  bail  are  put  in  before  a  judge  in  town,  whether  by  bill  or  original, 
they  must  pemonally  aj)pear  in  court ;  or,  by  consenl%  before  a 
judge  at  his  chambers  :  and  in  order  to  justify  themselves,  must  swear 
that  they  are  housekeepers,  or  freeholders,  and,  if  more  than  two, 
that  they  are  respectively  worth  double  the  sum  sworn  to,  or  1000/. 
beyond  that  sum,  if  it  exceed  1000/'.,  after  all  their  debts  are  paid,  or 
over  and  above  all  debts  or  demands  due  from  them  to  any  person  or 
persons  whatsoever^ ;  it  not  being  sufficient  for  bail  to  swear  they  are 
worth  a  certain  sum,  exclusive  of  their  debts'".  Bail  put  in  before  a 
commissioner  must  justify  themselves  in  the  same  manner,  where  they 
live  in  London  or  W^estminsier,  or  within  ten  miles  thereof  :  But 
where  they  live  at  a  greater  distance,  they  may  be  justified,  without 
their  personal  attendance,  by  affidavit,  duly  taken  before  the  com- 
missioner, of  their   being  housekeepers,   &C.'' ;  and  they  may  be  so 
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justifu'dj  (lioui^li  tli<;  ileiciKlant  l.as  been  arrested  in  London^  in  a 
town  cause";  nor  is  it  necessary  that,  in  bail  by  adidavitj  both  ihe 
bail  should  justify  before  the  same  commissioners''.  The  affidavit  of 
justilication  must  state  the  addition  of  the  degree  or  mystery,  as  well 
as  the  names  and  places  of  residence  of  the  bail* ;  and  it  is  usually 
annexed  to  the  hail-piece,  and  a  copy  of  it  delivered  to  the  plaintiff's 
attorney,  lit  the  time  of  givinjj  liira  notice  of  the  bail-piece  beiufj 
filed  ;  after  which,  if  an  exception  be  entered,  which  seldom  happens, 
the  afHdavit  must  be  produced  and  read  in  court  as  a  justification, 
upon  notice  i^iveu  thereof,  and  an  affidavit  of  the  service  of  such 
notice.  An  affidavit  that  A.  and  B.  and  each  of  them,  were  worth 
double  the  sum  sworn  to  in  the  affidavit  to  hold  to  bail,  exclusive  of 
all  debts  due  to  any  other  person,  is  sufficient''.  And  the  affidavit  of 
justification  need  not  be  sworn  before  the  same  commissioner,  as  the 
affidavit  of  taking*  the  bail". 

When  the  bail  are  to  be  justified  in  court,  an  a§idavit  must  be 
made  of  the  service  of  notice  of  justification' ;  which  should  state 
the  manner  in  which  the  notice  of  justification  was  served^.  And 
whore  the  notice  of  justification  was  served,  and  affidavit  of  the 
service  thereof  made,  by  different  uttornies,  without  a  rule  to  change 
the  former  attorney,  the  bail  were  rejected''.  This  affidavit  should  be 
j)roj)erly  entitled' :  and  is  delivered  to  counsel  in  the  King's  Bench,  or 
a  Serjeant  in  the  Common  Pleas,  with  a  brief  or  motion  paper,  in- 
dorsed "  to  move  to  justify  the  within  bail  :"  and  at  the  time  ap- 
])ointed  by  the  notice  of  justification,  they  are  allowed  to  justify,  if 
j)resent,  as  a  matter  of  course ;  unless  they  are  opposed  by  counsel 
vwd  voce,  or,  if  taken  before  a  commissioner,  uj)on  cross  affidavits'*. 
If  bail  are  to  be  added,  they  ought  to  attend  lor  the  purpose,  in  the 
King's  Bench,  before  the  judge  goes  into  the  bail  court,  otherwise 
they  are  themselves  delayed,  and  the  business  is  impeded  :  and  care 
should  be  taken,  in  actions  by  bill,  to  have  the  bail-piece  in  court, 
otherwise  the  bail  cannot  justify' :  In  actions  by  original,  the  filacer 
attends  with  his  book.  And  when  bail  are  opposed  in  two  actions, 
they  must  be  opposed  in  each  separately".  In  the  King's  Bench, 
opposition  to  bail  must  be  before  justification  ;  and  a  mistake  of 
counsel,  in    not  oj)posing  in  time,   will  not  be  a  ground  for  being 
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nliiTuards  ix-nuittcd  to  examine  tlleln^  So,  in  the  Common  Pleas, 
il  hail  juslily,  wiiliout  the  observation  of  counsel  instructed  to  oppose 
them,  the  court  will  not  require  them  to  come  up  aj^ain,  and  justify 

The  common  grounds  of  opposina^  hail  are  first,  that  tliere  is  some 
(lefect  in  the  buil-piecej  or  affidaoitof  cajxion.  But  where  (he  bail- 
piece  was  not  entitled  of  the  court,  or  in  the  cause%  or  it  diil  not 
a|)pear  thereby,  that  the  person  before  whom  the  bail  was  taken  was 
a  commissioner'*,  or  lUe  jurat  of  the  aflidavit  of  caption  did  not 
stale  the  place  at  which  it  was  sworn',  time  was  iJ^iven,  in  the 
kind's  licnch,  to  amend  the  defect.  And  when  bail  has  been  put  in 
by  a  wront^name,  a  misnomer  in  the  bail-piece  may  be  amended,  if  the 
bail  be  ri^^htly  named  in  the  noticed 

Secondly,  It  is  a  good  ground  of  opposition,  that  there  is  some 
detect  in  the  notice  of  bail ;  which  should  truly  and  accurately  de- 
scribe the  persons  intended  to  justify,  so  that  the  plaintiff  may  not  be 
mis-led  :  and  therefore,  where  one  of  the  bail  was  described  as  the 
housekeeper,  and  it  turned  out  that  his  father  was  really  the  occuj)ier 
of  the  house,  the  bail  court  would  not  permit  him  to  justify,  nor 
grant  time  to  add  and  justify  another,  without  an  affidavit  repelling 
all  intention  to  mislead'.  So,  notice  given  of  bail  as  j)ut  in  before 
one  judge,  when  in  fact  they  were  put  in  before  another,  is  irregular'' : 
And,  in  the  King's  Bench,  any  material  defect  in  the  notice  of  bail,  as 
that  it  is  not  proj)erly  entitled",  or  that  it  does  not  set  forth  with  truth 
and  certainty,  the  names'",  places  of  abode',  and  degrees  or  mys- 
teries'" of  the  bail,  will  be  a  good  ground  for  opposing  them  ;  pro- 
vided it  be  verified  by  atlidavit,  that  the  defendant's  attorney  has  not 
from  that  cause  been  able  to  find  them,  and  make  the  requisite  en- 
(juiries  into  their  suHiciency  :  But  where  that  is  not  the  case,  and  there 
is  no  ground  to  suspect  fraud,  objections  of  this  sort  are  in  general 
overruled.  In  the  Common  Pleas,  a  misnomer  in  the  recognizance 
and  notice  of  bail,  by  calling  one  of  the  bail  Frances  instead  of 
Francis,  is  a  ground  of  rejection" ;  and,  on  a  justification  by  affidavit, 
bail  have  been  rejected  in  that  court,  on  the  ground  that  one  of 
them  was  described  in  the  notice  of  justification  as  James  Mellun 
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generally,  when  he  stylctl   himself,  in  the  affidavit   of  justiBcalion, 
James  Mellon  the  younger^.     As  to  their  j)laces  of  abode,  it  seems 
sullicient  to  describe  bail  in   tlie  notice,  by  their  place  of  business'' : 
But  the  parish  wherein  they  live,  without  the  street,  or  other  cer- 
tain place  of  their  residence,  is  too  vague  a  description*^:  And  a  mis- 
take in  the  number  of  the  house  in  which  the  bail  resides,  is  a  ground 
of  rejection'.     So,  it  is  not  sufficient  to  describe  the  bail  generally  as 
of  a  large  town,  such  as  Liverpool'',  Lancaster^,  Leeds^,  Leicester^, 
Birmini^hani^,  or  the  town  and  county  of  the  town  of  Nottingham', 
without  any  further  description,  to  direct  the  plaintiff"  in  his  enquiries 
as  to  their  sufficiency  :  In  all  large  towns,  the  street  ought  to  be  men- 
tioned in  the  notice''.     And  a  description  of  bail  as  of  one  of  the  large 
villages  near  London,  such  as  Clapham},  or  Walworth'",  or  Battle 
Bridge",  is  too  general,  if  there  be  a  known  and  particular  designa- 
tion of  the  place  where  the  bail  resides.     But  when  the  plaintiff*  has 
had  a  long  time  to  inquire  after  the  bail",  or   has  in  fact  found  themP, 
the  court  will  not  reject  the  bail,  on  account   of  a  generality  of  de- 
scription, which  would  otherwise  have  been  fatal  :  And,  in  the  Com- 
mon Pleas,  the  court  will  not  take  judicial  notice  of  the  size  of  the 
place,  where  the  bail  are  described  as  residing ;  and  if  it  be  too  large, 
that  fact  must  be  shevVn  by  affidaviti.     As  to  the   degree  or  mystery 
of  the  bail,  a  schoolmaster^  or  clerk  in  the  custom-house%  is  holden 
to  be  well  described  as  a  gentleman :     But  the  description  of  bail 
as  a  gentleman,  when  it  appears  he  is  a  servant^  or  has  recently  been 
a  butcher,  and  is  about  to  set  up  again  in  that  trade',  is  insufficient ; 
and  though  the  bail  has  been   found,  yet  the  objection  is  not  aided'. 
So,  where  a  baker  was  described  in  the  notice  as  a  gentleman,  the 
court  of  Common  Pleas  rejected  him  ;  and  desired   it   might  be  un- 
derstood in  future,  as  a  general  rule,  that  a  false  addition  to  the  name 
of  the  bail,  should  be  considered  as  a  ground  of  rejection".     But  it  is 
not  a  sufficient  ground  for  rejecting  a  person  as  bail,  in  that  court,  tl>at 
he  is  described  in  the  notice,  to  be  of  A.  in  the  county  of  B.  gaol- 

»  5  Taunt.  854.   1  Marsh.  386.  S.  C.  >5  Taunt.  173. 

b  1  Price,  400.  *"  1  Chit.  Rep.  493.  in  notis. 

c  Lofft,  72.  1 94.  n  2  Chit.  Rep.  81. 

d  Per  Cur.  H.  bb  Geo.  III.  K.  B.    1  Chit.  "  1  Chit. Rep.  493.  in  nolis. 

Rep.  493.  in  notis.  P  Id.  503. 

e  1  Chit.  Rep.  492.  Id.  492,  3.  (aj.  q  5  Taunt.  554. 

fJd.^92.  (a).  T/A759. 

e  Id.  ibid.  *  1  Cliit.  Rep.  494.  in  notit. 

h  Per  Cur.  E.  22  Geo.  III.  K.  B.  »  Id.  76.  (aj.  per  AbhoU,J, 

'  Per  Cur.  E.  59  Geo.  III.  C.  P.  "2  Taunt.  173,  4. 

k  Per  Cur.  E.  22  Geo.  HI.  K.  B.  Aidr,  2?. 


OF    SPECIAL    BAIL,  2G7 

kePfM'r\  It  «H('('nis  that  shopkeeper  is  in  general  a  siiftkient  descrip- 
tion ol  hail'';  though  hail  so  doserihed  have,  under  particular  cir- 
cunislances,  been  rejc-cted''. 

Thirdly,   Hail  nmy  he  oj>posed,  on  account  of  some   defect    in   the 
form,  or    irregularity    in    the  service,  of  notice  of  justification  ;    or 
in  the  affidavit  of  such  service'^.     In  tlit;  King's  Hencli,  (he  christian 
names  of  the  hail   must  be  inserted  in  the  nctliie  of  justification,  as 
well  as  in  the  notice  of  their  being  put  in':   And   it  is  a  good   ground 
of  rejection,  that  one  of  the  bail  referred  to  in  the   notice,  as  the  bail 
put   ill   before,   is  described    by  a   dillereiit  christian   name  from    that 
which  was  before  given  him*.     liut  it  is  no  ground  for  rejecting  bail, 
(hat  the  pluintitf'and  defendant's  names  are  transposed  in  the  notice  of 
justification*^.     It  is  said,  that  the  notice  of  justification  ought  to  con- 
tain the  addition  of  the  bail"^ :   Hut  this,  it   is  conceived,   only  applies 
to  added  bail  ;  for  it  seems  that  in  the  King's  Bench,  as  well  as  in 
the  Common  Pleas'",  when  the  same  bail  are  reguhirly  put  in  and  ex- 
cepted to,  the  ilefenilant  need  not  describe  them  in  his  notice  of  jus- 
tification :   In  the  latter  court,  the  want  of  a  description,  in  the  notice 
of  justification  of  bail  already  put  in,  is  waived  by  the  phiintilf 's 
having  excepted  to  them  ;  as  he  must  have  seen,  when  he  entered  his 
excejjtion  in  tlie  filacer's  book,  where  the  bail  lived,  so  as  to  give  him 
an  oj)porlunity  of  eiupiiring  after  them'.     And,  in  the  King's  Bench, 
where  the  notice  of  justification  did  not  state  the  addition  of  the   bail, 
but  tlescribed  him,  contrary  to  the  fact,  as  bail   of  whom   notice  had 
before  been  given,  time  was  allowed  to  justify,  on  condition  that   the 
defendant  should  produce  an  aflTidavit  that  the  error  was  accidental''. 
When  there  is  a  wrong  christian  name  in   the  notice  of  justification, 
the  bail  court  will  allow  time  to  amend  and  justify':    And  where,  in 
the  case  of  bail  by  afiidavit,  the  names  of  the  bail  were  omitted  in  the 
notice  of  justification,  through    the    neglect  of    the  attorney    in   the 
country,  the  court  gave  ticu  days'  time  to  serve  fresh  notice,  there 
being  no  suggestion   that  the  omission  was  for  the  purpose  of  delay"*. 
But  the    bail  court    will  not    allow  time  to   correct    a  misnomer,  in 
the  notice  of  justification  of  bail  by  habeas  corpus".     In  the  King's 
Bench,  notice  of  justification  by  three   bail,  has  been  holden  good" ; 
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»>  1  Chit.  Rep.  41*4.  in  nolis.  '  1  Taunt.  17,  18. 

«=  Ante,  264,  ''  2  Cliit.  Rep,  86. 

<>  Tayhr  v.  Halliburton,  M.  bb  Geo.   lit.            '  1  Chit.  lUp.  3ol.  (a). 

K.  B.  1   Cliil.  Kv\->.3b\.(a).  494.  in  notu,  ""  ld.3bl. 

•  1  Chit.  Rep.  494,  in  nolis.  "  /</,  76. 

•  2  Ciiit.  Rpp.  80,  «  Loflt,  26,   Forrest,  138.  An(c,  2ij,  6. 
«  U3b\.(uJ. 
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thou"h  it  is  otherwise  in  the  Common  Picas":  but  notice  that  A.  B. 
and  C,  or  two  of  them,  will  justify,  is  irregular''.  And,  in  the  latter 
court,  special  bail  are  allowed  to  justify,  although  they  did  not  actually 
become  bail,  before  the  notice  of  their  justification  was  delivered  to 
the  plaintiff's  attorney  or  agenf^.  It  has  been  already  shewn,  in  what 
manner  (he  notice  of  justification  should  be  served'' :  and  if  the  affi- 
davit of  service  be  defective,  the  bail  will  be  rejected  ;  unless  time  be 
asked  by  counsel  to  rectify  the  mistake,  which  is  in  general  granted, 
on  condition  of  putting  the  plaintiff  in  the  same  situation  as  he  would 
have  been  in,  if  the  mistake  had  not  haj)pened.  Indeed,  this  is  quite 
a  matter  of  course,  if  the  bail  be  not  opposed,  and  the  objection  arise 
from  a  mere  mistake  or  clerical  error,  as  where  the  affidavit  of  service 
is  not  properly  entitled*.  And  where  there  were  two  different  notices 
of  justification,  one  being  of  added  bail,  and  the  affidavit  of  ser- 
vice did  not  designate  which  of  the  notices  had  been  served  on 
the  plaintiff's  attorney,  it  was  holden,  that  the  affidavit  was  de- 
fective, and  must  be  amended  and  re-sworn,  before  the  bail  could 
justify^  An  affidavit  however,  of  the  service  of  notice  of  justification, 
wherein  the  deponent  was  described  by  mistake  as  agent  for  the 
plaintiff,  instead  of  the  defendant,  was  allowed  to  pass  con- 
ditionally, provided,  before  the  rule  for  allowance  should  be  drawn 
up,  a  fresh  affidavit  was  filed,  in  which  the  mistake  should  be  cor- 
recteds. 

Fourthly,  When  bail  are  taken  before  a  commissioner,  they  may  be 
opposed,  on  account  of  a  defect  in  the  ajjidamt  of  justification  :  And 
an  affidavit,  stating  the  names  and  places  of  residence  of  the  bail, 
without  the  addition  of  their  degree,  has  been  deemed  insufficient*" ; 
but  time  was  allowed  to  amend  the  affidavit'' :  And  the  like  indulgence 
was  given,  where  one  of  the  bail  was  named  Lloyd,  with  a  double  LI 
in  the  notice  of  bail,  and  Loyd  with  a  single  L  in  the  affidavit  of  jus- 
tification'. In  the  King's  Bench,  where  the  same  persons  are  bail  in 
more  actions  than  one,  it  is  sufficient  for  them  to  swear,  in  the  affidavit 
of  justification  in  each  action,  that  they  are  worth  double  the  amount 
of  the  sum  sworn  to  in  that  action,  after  payment  of  all  their  just 
debts'' ;  but,  in  the  Common  Pleas,  each  affidavit  ought  to  state,  that 

^  2  Blac.  Rep.  1  ]  22.  f  l  Chit.  Rep.  43. 

■•Lofft,  26.  E  7<f.  496. /'a;. 

=  R.  M.  37  Geo.  III.  C.  P.  1  Bos,  &  Pul.  *>  Id.  292. 

t560.  R.  M.  18  Geo.  III.  C.  P.  1    H.  Blac.           ' /f/.  495,  6. 

291.  co«/ra.  ^  Per    Grose,    J.    after    icfcriiii';    to   the 

^  Ante,  260,  61.  Master,  M.  42  Geo.  III.  K.  B.  1  Chit.  Rep. 

«  1  Chit.  Rep.  1 .  305. 
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they  are  vvorlh  double  the  aiuount  of  the  debts  in  all  the  aclions, 
wliereiii  they  offer  to  become  bail';  unless  where  actions  are  brought 
a<^ainsl  different  parties,  on  the  same  bill  of  exchange  or  promissory 
note'':  And,  in  the  Exchequer,  wiiere  one  indorser  had  become  bail 
for  another,  on  the  same  bill,  and  both  of  them  were  also  bail  in  other 
actions,  the  court  held,  that  they  ought  to  swear  themselves  worth 
double  the  sum  sworn  to,  over  and  above  all  their  just  debts,  and  the 
sums  for  which  they  had  justified  in  the  other  actions  ;  and  the  bail, 
who  was  an  indorser,  should  also  have  included  in  his  aflidavit,  the 
amount  of  the  bill  on  which  the  action  was  brought'.  An  atlidavit 
ui'  justidcation  of  country  hail  must  state,  in  the  Jurat,  the  j)lace 
at  which  it  was  sworn''  :  but  time  will  be  allowed  to  amend  the 
defect''. 

Fifthly,  It    is    a    good    ground    for    opposing    bail,    that    he    is 
an    attorney,  or  attorney's   clerk" ;    or    a  sherilf's  officer,  or  bailiff', 
or  other  person   concerned  in  the    execution    of    |)rocess' ;    or   that 
he   is   a    peer  of    the   realm,    or    member   of    the    house    of    Com- 
mons'.    And  where  one  of  the  bail  was  an  attorney,  the  bail   (ourt 
refused  time  to  add  and  justify  another  ;   holding,   that  the  defendant 
ought  to  have  known  that  circumstance,   before  notice  was  given". 
But  an  attorney  or  his  clerk,  we  have  seen**,   may  be  put  in  as  bail, 
though  he  is  not  in  general  allowed  to  justify  :  and  an  attorney  who 
had  not  practised  for  six  years,  has  been  permitted  to  justify  as  bail'. 
Sixthly,   It  is  a  rule  in   the  Common  Pleas'",  and  has  become  the 
settled  practice  of  the  King's  Hench',  that  "  no  person  shall  be  per- 
mitted to  justify  himself  as  good  and  sufficient  bail,  if  he  shall  have 
been  indemnified  for  so  doing,  by  the  attorney  concerned  for  the  de- 
fendant."    Under   this  rule,    the   court   of  Common    Pleas  rejected 
bail,   who  had  received  a  verbal  promise  of  indemnity  from  the  de- 
fendant's   attorney  ;  though  they  allowed  the  defendant  time  to  put 
in  fresh  bail"' :     And  where  it  appeared,  after  bail  had  justified,  that 
money  had  been  given  to  one  of  them  for  his  trouble  and  loss  of  time 
in   coming  up  to  justify,  the  court,  though   they  did  not  set  aside 
the  allowance  of  bail,  imposed  terms  upon  the  defendant,  of  producing 
an  affidavit  of  merits,  bringing  the  sum  sworn   to  into   court,  and 

»3  Dos.  &  Pul.  39.  '  Anle,  247. 

^  7  Taunt.  324.   I  Moore,  29.  S.  C.  and           E  1  Chit.  R.  p.  8. 

see  I  Chit.  Rep.  306.  (n).  '>  Ante,  246. 

•=3  Price,  261.  and  sec  1  Chit.  Rep.  306.            '  I  Chit.  Rep.  7)4.  faj.  Ante,2i6  foj. 

(a).  k  R.  H.  37  Geo.  HI.  C.  P. 

"*  I   Chit  Rep.    495.    and    sec    id.    (a).  ^  Preslon  v.  Bindle;/,  M.  2i  Geo.  III.  K.B. 

7  Price,  662.  "»  1  Bos.  &  Pul.  103. 

<  Ante,  246. 
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takin''  short  notice  of  trial'.     But  it  is  no  objection  to  bail,  that  they 
are  indemnified  by  the  sheriff's  officer^,  or  a  third  person'^. 

Seventhly,  One  of  the  principal  objections  to  bail  is,  that  they  are 
not  housekeepers,  or  freeholders^.  And  ",bail  cannot  justify  as  a 
housekeeper,  in  respect  of  a  house  which  he  has  taken,  if  prevented 
from  obtaining  possession,  by  a  death  in  the  family  of  the  former 
tenant* ;  or  who  has  ceased  to  be  a  housekeej)er,  since  he  agreed  to 
become  bail' ;  nor  the  oceui)ier  of  a  tap  connected  with  a  tavern,  the 
licence  being  taken  out  in  the  name  of  the  tavern  keeper"  ;  nor  the 
occupier,  under  a  lease  of  every  room  in  a  house  except  one,  which  is 
reserved  for  his  landlord,  who  pays  the  taxes'':  Also,  bail  was  rejected, 
who  had  rented  a  house,  and  underlet  the  same  to  another,  who  paid 
the  taxes,  and  let  the  first  floor  to  the  bail ;  but  the  landlord  refusing 
to  accept  the  undertenant,  the  rent  for  the  whole  house  was  paid  by 
the  latter  to  the  bail,  who  paid  it  over  to  the  landlord'.  If  the  bail 
however  are  housekeepers,  the  rent  of  their  houses  is  immaterial, 
though  it  be  under  ten  pounds'';  nor  is  it  necessary  that  they  should 
have  been  assessed  to  the  poor^s  rate'  :  though  bail  have  been  re- 
jected, for  not  paying  arrears  of  king^s  taxes'".  In  the  Common  Pleas, 
the  court  allowed  a  person  to  justify  as  bail,  in  respect  of  a  house 
kept  by  him  and  his  partner,  who  carried  on  business  therein,  where 
the  rent  and  taxes  were  paid  by  them  jointly,  and  his  partner  resided 
in  the  house,  though  he  lodged  himself  at  a  considerable  distance 
therefrom"  :  And  in  that  court,  the  plaintiff  may  waive  the  qualifica- 
tion of  the  bail  being  housekeepers,  &c.  in  which  case  they  only 
swear,  in  justifying,  to  the  amount  of  their  property".  In  the  Exche- 
quer, a  person  employed  by  the  commissioners  in  the  repair  of  water- 
works, who  was  allowed  a  house  to  live  in  during  the  period  of  his 
employment,  for  which  he  paid  no  rent  or  taxes,  was  permitted  to 
justify  as  bail''.  Where  a  bail  has  ceased  to  be  a  housekeeper,  at  the 
time  he  comes  up  to  justify,  the  bail  court  will  give  time  to  add 
and  justify  another  in  his  stead'' :  but  where  notice  had  been 
given  of  bail,  one  of  whom  was  notoriously  not  a  housekeeper,  and 
had  refused  to  become  bail  on  that  ground,  after  he  had  agreed  to  do 
so,  the  bail  court  refused  time  to  add  and  justify  another'. 

»  2  Dowl.  &  Ryl.  253.  ''  Lofft,   148. 

•>  1  Chit.  Rep.  714.  (aj.  i  Id.  323. 

c  1  Bos.  &  Pul.  21.  m  1  Chit.  Rep,  309. 

^  1  Chit.  Rep.  7.  88.  144.  ^nte,  246.  «  1  Moore,  529. 

e  Id.  288.  °  5  Taunt.  174. 

{  Id.  6.  P  2  Price,  8.  and  see  1  Chit.  Rep.  502. 

6  /(f.  316.  11  Chit.  Rep.  6.  and  see  »rf.  288.  316, 

I-  Id.  502.  '  Id.  7.  and  see  id.  144. 

i  Ia\  (a). 
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Flighthly,  It  is  a  t^ood  objection  to  bail,  that  tliey  are  not  re- 
spectively worth  double  the  amount  of  the  sum  sworn  to,  or  one  thou- 
snnd  pounds  beyond  that  sum,  if  it  exceed  une  thouxand  pounds, 
after  payment  of  all  their  debts.  To  this  bead  may  be  referred  bank- 
rupts, who  have  not  obtained  tlieir  certificates',  or  such  as  have  been 
tn^ice  bankrupts,  and  not  paid  fifteen  shillini^s  in  the  pound  under 
the  second  commission'',  and  insolvent  debtors,  discbart^eil  under  the 
statute  o3  (ieo.  III.  o.  152'.  And  a  bail  who  hud  been  recently 
a  bankrupt,  was  not  permitted  to  justify,  althou<^h  he  swore,  that  Ik? 
had  since  ac(juired  projxTty,  by  the  bounty  of  his  friends,  to  the 
requisite  amount'.  So,  where  one  of  the  bail  admitted  on  examination 
that  he  was  a  certificated  bankrupt,  but  had  since  been  arrested,  and 
could  not  remember  how  often,  but  admitted  that  it  was  at  least 
six  times,  the  court  rejected  both,  and  would  not  i^rant  further 
time  to  add  and  justify  other  bail'  :  And  a  bail  was  not  permitted 
to  justify,  who  had  recently  been  bankrupt,  and  obtained  his  cer- 
tificate, but  did  not  know  whether  his  estate  had  paid  any  dividend*  • 
or  who  could  not  say  whether,  durini?  the  interval  between  his 
bankruptcy  and  certificate,  he  had  or  had  not  justified  as  bails. 
But  bankruptcy  is  not  of  itself  an  objection,  when  the  party  has  ob- 
tained his  certificate''  ;  and  an  insolvent  debtor,  discharged  under  the 
above  act,  may  be  bail,  after  he  has  paid  all  his  debts'.  A  bail 
has  also  been  rejected,  on  the  ground  of  insufticiency,  who  admitted 
that  he  had  been  bail  before,  but  did  not  know  in  how  many  actions,  or 
for  what  sums'" ;  or  swore,  that  he  did  not  know  whether  he  had  been 
arrested  or  not,  during  the  space  of  two  years' ;  or  who  had  suflTered 
his  father  to  receive  parochial  relief",  or  his  children  to  be  in  the 
workhouse,  without  assigning  a  sufticent  reason"  ;  or  because  his 
name  was  on  the  books  of  the  King's  Bench  prison,  as  a  prisoner, 
and  the  action,  though  supersedcable,  was  not  actually  superseded". 
And  it  seems,  that  when  the  court  orders  the  bail  to  submit  their 
property  to  inspection,  in  order  to  ascertain  its  suHiciency  to  enable 
them  to  justify,  the  plaintiff  may  cause  it  to  be  appraised  by  a  broker''. 
But  it  is   no  objection  to  bail,  that  he  had  been  transported  thirty 

«  1  Chit.  Rep.  9.  Ante,  247.  i'  2  Chit.  U»i>.  9.  but  see  id  3. 

^  Mountnin  t.    HVkins,   M.  21   Geo.  IIF.           '  Id.  1  ifi. 

K.  B.  .4n(e,  247.   1  Chit.  Rep.  293.  ^  Lofft,  72.  194. 

'  1  Chit.  Rep.  9.  and  see  id.  143.  /Int>-,  '  2  Chit.  Rep.  9.5. 

247.  "»  Id.  78. 

<>  2  Chit.  Rep.  78.  "  Id.  77. 

*  Id.  3.  o  Per  Cur.  M.  21  Geo,  III.  K.  B. 

'  Id.  28R.  P  1  Chit.  Rep.  80. 
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years  before".  And  it  seems,  that  the  circumstance  of  not  knowing'  the 
defendant,  being  only  a  mark  of  suspicion,  may  be  explained  away''. 
So,  it  is  no  objection  to  bail,  that  they  are  liable  as  indorsers  of  the 
bill  of  exchange  on  which  the  action  is  bronghf^.  But  it  is  said 
to  be  a  general  rule,  that  so  long  as  there  are  outstanding  dishonoured 
bills,  which  are  not  renewed,  nor  the  right  of  proceeding  upon  them 
suspended,  a  person  liable  thereon  cannot  justify  as  bail"^.  And 
a  bail  was  rejected,  who  had  been  bail  to  the  sheriff  in  a  former  action, 
and  not  excepted  to,  it  appearing  that  his  property  was  not  sufficient 
for  both  actions'" ;  though  time  was  allowed  to  add  and  justify  another 
bail''.  It  has  been  doubted,  in  the  Common  Pleas,  whether  it  is 
a  sufficient  objection  to  bail,  that  he  lives  within  the  verge  of  the 
court^;  but  it  seems  that  this,  without  other  suspicious  circumstances, 
such  as  his  being  much  in  debt  and  the  like,  is  not  sufficient".  In 
the  case  of  bail  by  affidavit,  they  will  not  be  allowed  to  justify,  if  an 
affidavit  be  produced  on  the  part  of  the  plaintiff,  that  they  have 
declared  themselves  to  be  insufficient''. 

Ninthly,  Foreigners,  it  seems,  are  not  admitted  to  be  bail,  merely 
in  respect  of  property  abroad,  which  is  not  liable  to  the  process 
of  the  court';  though  it  has  been  said,  that  merely  having  no  property 
in  England,  is  not  of  itself  a  sufficient  objection,  without  other 
auxiliary  circumstances'^  :  .'Vnd  where  one  of  the  bail  was  a  Portu- 
guese, and  owned  a  ship,  which  had  for  two  years  before  traded 
between  London  and  Portugal,  and  was  then  gone  to  Cadiz,  from 
whence  she  was  exi>ected  to  return,  and  was  insured  in  London  ;  the 
court  of  King's  Bench  permitted  the  bail  to  justify,  although  he  did 
not  swear  to  any  effects  in  England^.  So,  bail  have  been  allowed  to 
justify,  in  respect  of  property  consisting  partly  of  cash,  and  partly 
of  a  freehold  house  at  Gibraltar"\  And  the  distinction  seems  to  be 
between  foreigners,  and  British  subjects  resident  in  this  country  : 
The  former  are  not  allowed  to  justify,  in  respect  of  property  abroad  ; 

a  2  Chit.  Rep.  98.  was  allowed   to  justify  as  bail  for  another 

^  Id.  97,  8.  foreigner. 

c  2  Bos.  and  Pul.  526.  1  Chit.  Rep.  287.  1  Cohort  v.  Carhordy,  T.  22  Geo,  III.  K.  B, 

305.  and  see  the  case  of  H-'elsford's  bail,  M.  37 

<1  2  Chit.  Rep.  79.  Geo.  III.  K.  B.  1  Chit.  Rep.  286.  in  nolis. 

e  Id.  287.  ■"  4  Maule  &  Sel.  \~3.per  Damjtkr,  J.  on 

f  2  Blac.  Rep.  956,  7.  the  authority  of  Christie  v.  Filleul,  2  Blac. 

B  1  Sel.Pr.  171.  Rep.  1323.  4  Maule  &  Sel.  371.  S.  P.  per 

h  \  Chit.  Rep.  373.  fa/.  Bayley,}.  But  the  cases  upon  this  subject 

i  4  Bur.  2526,  7.  Lofft,  34,  147.   Forrest,  being  contradictory,  it  must  not  (he  observ- 

138.   1  Chit.  Rep.  285.  ed,)  betaken  for  granted,  that  a  party  can 

''  I  Blac.  Rep.  444.  and  see  2  Blac.  Rep.  justify  in   respect  of  property  abroad,  when 

1323,  4.  where,  a  foreigner,  long  domiciled  he  has  no  other  propeity.  Id.  ibid. 
in   Endand,   and   having  property   abroad, 
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but  uiiU  regard  to  the  lattc,  it  is  said  that  the  circumstance  of  their 
not  haviijfj  property  in  this  country,  subject  to  the  process  of  the 
court,  constitutes  no  objection  to  their  becominj^  bail".  , 

Lastly,  it  is  a  ride,  in  the  King's  Bench,  that"  whenever  two  or 
more  notices  of  justification  of  hail  shall  have  been  ijiveii,  belore  the 
notice  on  which  bail  shall  appear  to  justify,  no  bail  shall  be  permitted 
to  justify,  without  first  payini;',  or  securin*;  to  tlie  satisfaction  of  the 
j)laintilV,  his  attorney  or  aijent,  the  reasonable  costs  incurred  by  such 
prior  notices,  althoui^h  the  names  of  the  persons  intended  to  justify, 
or  any  of  them,  may  not  have  been  changed,  and  whether  the  hail 
mentioned  in  any  such  prior  notices  shall  not  have  appeared,  or  shall 
have  been  rejected''."  IJut,  j)rior  to  the  above  rule,  the  costs  of  former 
oppositions  were  not  allowed,  although  there  had  been  three  notices 
of  justification,  where  one  of  the  notices  was  merely  of  bail  put  in 
for  the  purpose  of  a  render^  And  where,  upon  the  removal  of  a  cause 
by  habeas  corpus  from  an  inferior  court,  three  notices  were  given  of 
the  same  bail,  to  justify  in  vacation,  before  diirerent  judges,  and  the 
plaintiir  had  incurred  the  expense  of //jree  oppositions,  the  bail  court 
held  that,  on  their  appearing  to  justify  upon  ayburf/i  notice,  they  had 
no  authority  to  compel  the  payment  of  the  costs  incurred  in  conse- 
quence of  the  former  notices  ;  though  it  might  he  the  subject  of  an 
application  to  the  court,  against  the  attorney,  for  vexatious  proceed- 
ings'. In  the  Common  Pleas,  bail  were  not  permitted  to  justify,  till 
the  costs  of  a  former  opposition  were  paid  to  the  plaintift",  though  the 
defendant  was  in  custody'.  But  if  bail  are  opposed  and  rejected,  and 
the  defendant  is  surrendered  on  the  next  day,  he  may  in  that  court 
justify  new  hail,  without  paying  the  costs  of  the  former  opposition^: 
And  where  the  defendant  refused  to  move  that  his  bail  might  justify, 
till  they  h.nl  paid  certain  costs,  the  court  permitted  them  to  juslily  on 
their  own  motion^. 

If  the  bail  do  not  attend  to  justify  at  the  time  appointed,  and  no 
further  time  be  given,  they  are  said  to  be  out  of  court^  But  further 
time  is  sometimes  given,  on  the  motion  or  suggestion  of  counsel:  And 
it  is  a  rule,  in  the  King's  Bench',   that  "  when  a   motion   is   made 

'  1  Cl.it.  Rep.  285,  6.  fa  J.  altornej',   the  matter  was   vererrcd  to  tlie 

•»  R.  H.  2    &,  3   Geo.  IV.    K.  B.  5  Barn.  Master.     See  also  2  Chit.  Rep.  89. 

&  Aid.  339.   1  Dowi.  &   Ryl.   195.  and  see  e   1  Taunt.  37. 

1  Chit.  Rep.  658.   3  Barn.    &  Aid.   739.   5  ^  I  Bos.  &  Pul.  32. 

Barn.  &  Aid.  533.   1    Dowl.  &   Ryl.    142.  B  7  Taunt.  47.  2  Marsh.  365.  S.  C. 

S.  C.  h  7  Mod.  30.    I  Cromp.  66.  and    see    7 

•^   I  Chit.  Rep.  658.  f„J.  Diirnf.  &  East,  297.    1  Chit.  Rep.  446,  (a). 

'^  1(1.  44.  and  see  id.  80.  where,  on  an  ap-  *  W.  M.  30  Geo.  HI.  K.  B. 
plication  to  the  court  for  costs,  against  the 
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for  further  time  io  justify  bail,  it  must  be  suj^ported  by  an  affi- 
davit, of  the  -special  facts  alleg-ed  in  excuse  of  the  bail  not  attendin<>^ 
at  the  time  mentioned  in  the  notice  of  justification  ;  or  in  case 
further  time  be  given,  upon  suggestion  of  counsel,  then  the  bail  shall 
not  be  i)ermitted  afterwards  to  justify,  unless,  at  the  given  time,  such 
an  aflidavit  be  produced  as  before  described."  The  alTidavit  in  sijch 
case  should  state,  that  the  persons  not  attending  had  consented  to 
become  bail,  and  were  believed  to  be  comj)etent  to  justify";  but  that 
for  some  rc^ason  they  have  not  been  able  to  attend,  or  that  the  reason 
of  their  non-attendance  is  unknown :  And,  in  the  latter  case,  it  is  not 
unusual  for  the  judge  in  the  bail  court  to  suspend  giving  time,  till  an 
affidavit,  satisfactorily  explaining  the  non-attendance,  has  been  laid 
before  him''.  In  the  Common  Pleas,  where  bail  were  put  in  in  time, 
but  did  not  come  to  justify  pursuant  to  notice,  and  the  defendant's 
attorney  gave  a  new  notice  for  the  next  day,  the  court  jiermitted  the 
bail  tojustify,  on  payment  of  the  costs  of  the  first  attendance*^.  But 
in  the  King's  Bench,  when  the  court  grant  indulgence  for  a  particular 
day,  io  add  and  justify  bail,  and  the  party  do  not  attend  on  that  day, 
he  cannot  justify  on  a  subsequent  one,  so  as  to  prevent  proceedings 
on  the  bail  bond,  or  against  the  sherilF,  for  any  previous  default,  with- 
out a  fresh  rule  for  that  purpose*^. 

Time  is  not  allowed,  in  the  King's  Bench,  for  amending  errors  iq 
the  notice  of  bail,  unless  an  affidavit  of  merits  be  produced*.  But 
when  an  error  is  discovered  in  the  bail-piece,  or  affidavit  of  caption  or 
justification  of  bail,  or  in  the  service  of  notice  of  justification,  the  bail 
court,  we  have  seen^,  will  give  time  to  amend  .  And  time  is  frequently 
granted  for  rectifying  other  mistakes  in  country  affidavits  ;  as  where 
the  Jurat  omits  to  name  all  the  deponents^,  or  contains  any  interline- 
ation or  erasure^,  or,  in  the  case  of  an  illiterate  person,  does  not  notice 
that  the  affidavit  was  read  to  the  deponent,  and  that  he  seemed  perfectly 
to  understand  its  contents,  and  wrote  his  signature  in  the  presence  of 
the  commissioners.  The  court  will  also  in  general  allow  further  time 
tojustify,  when  there  is  any  defect  in  the  notice  of  justification^  So, 
when  bail  are  prevented  from  justifying,  by  circumstances  happening 
a/fer  they  were  put  in,  as  by  their  subsequent  bankruptcy',  or  in- 
solvency'', or  by  their  having  given  up   housekeeping',  &c.  the  court 

a  1  Chit.  Rep.  292.  2  Chit.  Rep.  82.  Rep.  92. 

"  1  Chit.  Rep.  292.  h  Lofft,  72.  187.  Per  Cur.  M.  25  Geo.  III. 

<:  M'Cormick  v.  Foulger,  M.  33  Geo.  III.  K.  B.  and  see  1    Chit.  Rep.  2.   (bj.  492,  3. 

C.P.  Imp.  C.  P.  124.  55,.  ^„te,  267. 

d  1  Chit.  Rep.  42.  i  i  Chit.  Rep.  ]  1. 

e  2  Chit.  Rep.  83.  k  jj.  3. 

1    Ante,1Q,l.  *  Id.  6.  and    see    iil.    SB.  288.  316.  i4r,/#, 

g  1  Chit.  Rep.  495.  faj.  and  see   2   Chit.  270. 
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Nvill  ii)  f^(Mioral  allow  further  time  to  add  and  justify  other  hail^  And, 
in  the  Couinion  Pleas,  wlien  the  court  give  titnc;  to  one  of  tlie  hail  to 
justify  before  a  judge  at  chambers  in  vacation,  a  judi;^e's  summons  for 
further  time,  returnable  before  the  oriijinal  time  has  expired,  operates 
as  a  stay  of  proceedini^s''.  But  when  bail  olfer  themselves,  and  are 
ri'jected  on  account  of  some  personal  insufliciency,  existing  at  the 
time  they  were  |)iit  in,  as  by  their  being  then  a(tornies%  bankrupts'*, 
or  insolvent  debtors,  or  by  their  imt  heiuL^-  t!ien  housekeepers'',  ^c. 
the  court  will  seldom  allow  time  to  add  and  justify  others*^:  And  it 
!s  a  rule  never  to  allow  time  to  justify  bail  in  error'^,  or  on  a  habeas 
corpus^,  on  account  of  the  delay,  except  in  case  of  unavoidable 
accident,  such  as  the  unexpected  illness  of  the  bail'.  If  the  plaintill", 
on  the  t)iher  hand,  has  been  taken  by  surj)rise,  not  expecting  that  the 
bail  intended  to  come  uj)  to  justify'',  or  the  bail  on  examination  give 
evasive  answers',  or  the  account  given  by  them  of  their  sufficicficy  is 
suspicions'",  the  bail  court  will  in  general  give  the  plaintift'  further 
time  to  enquire  into  their  character  and  circumstances  :  And  when 
tlie  plaintiff  has  been  allowed  time  for  that  purpose,  the  defendaint  is 
at  liberty  to  put  in  fresh  bail".  But,  in  the  case  of  bail  by  affidavit, 
where  time  was  given  to  answer  an  affidavit  on  the  j)art  of  the 
})laintin*,  that  the  bail  was  a  ])risoner  for  di  bt ;  the  court  held,  that 
the  defendant  could  not  give  notice  of  and  justify  fresh  bail,  before 
the  affidavit  was  answered".  A  judge  will  not  interfere  with  another 
judge's  order  for  time^ :  And  a  mistake  in  drawing  up  a  rule  for 
iurlher  time  to  justify  bail,  on  a  wrong  day,  is  immateriah. 

In  oj>poying  bail,  they  may  be  asked  any  cpiestiony  respecting 
their  qualification  as  housekeei)ers,  &c.  and  the  nature  and  amount 
of  their  property,  to  the  extent  of  the  sum  for  which  they  are  re- 
(piired  to  be  answerable,  but  no  further  ;  and  questions  are  not  al- 
lowed to  be  asked,  which  will  unnecessarily  expose  the  circumstances 
of  the  bail,  or  of  other  persons  :  So,  affidavits  containing  general 
statements  of  slanderous  matter,  injurious  to  the  character  of  the  bail, 

•   1  Chit.  Rep.  *2.  f//).  Ante,  238.  h  1  Chit.  Rep.  1G.    (a),  but  sec  3  Taunt. 

''  6  Taunt. '240.  126.  Ante, '261. 

c  1  Chit.  Rep.  8.  Ante,  24G.  2G9.  ■  'J  Chit.  Rep.  107. 

'1  /(/.  3.    Ante,  247.  2T1.  "^   1  Chit.  Rep.  289.  and  see  2  Chit.  Rep. 

«  lei.  7.    and  see  irf.  88.    144.  J/?/e,  270.  98.   /Jn/e,  254,  5. 

but  see  1  Chit.  Rep.  288.  316.  '1  Chit.  Rep.  354.  (a). 

f  Per  Cur.  T.  24  Geo.  III.  K.  B.   1    Chit.  "  Jd.  309.  (n). 

Rep.  2.  (b).  "  Id.  354.  («).  2  Chit.  Rep.  84.  S.  C. 

«  Per  Boyleif,  J.  E.  55  Geo.  III.  K.  B.   1  *  Id.  354. 

Chit.  Rep.  76.  (aj,  but  see  1  Dowl.  &  Ryl.  f  2  Chit.  Rep.  83. 


1  /(.'.  ibid. 
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cannot  he  received*.  And  an  afTulavit  of  the  insufficiency  of  the  bail 
cannot  be  read,  after  questions  have  been  put  to  them''.  Foreigners 
may  be  sworn  and  examined  by  an  interpreter'^ :  And  where  one  of  the 
bail  was  asked,  whether  he  had  not  stood  in  the  pillory  for  perjury, 
which  (juestlon  was  objected  to  as  tending  to  criminate  him,  the  court 
overruled  the  objection,  sayinj^  there  was  no  im|)ropriety  in  the  ques- 
tion, as  the  answer  could  not  subject  him  to  any  punishment ;  and  the 
bail  adinittinj^  the  fact,  he  was  of  course  rejected".  When  the  bail, 
on  cross  examination,  are  i^uilty  of  gross  prevarication,  they  may  be 
committed  to  the  custody  of  the  marshal,  for  a  contempt  of  the  court* ; 
and  if  they  forswear  themselves,  they  may  be  indicted  for  perjuryS 
But  the  court  of  Common  Pleas  will  not  set  aside  the  justification  of 
bail,  on  account  of  perjury  subsequently  discovered,  but  will  leave 
the  party  to  his  indictment  for  perjury^  Where  a  man  who  had  offered 
himself  as  bail  confessed,  on  being  examined  by  the  court,  that  he  had 
forsworn  himself,  he  was  presently  adjudged  to  be  committed  to  prison, 
and  to  stand  upon  the  pillory,  with  a  paper  mentioning  the  cause,  viz. 
"  for  false  bail,"  and  to  be  brought  into  the  courts  of  King's  Bench, 
Common  Pleas  and  Exchequer ;  and  this,  upon  his  confession,  was 
recorded  in  court,  without  other  proceedings  against  hims.  And,  where 
bail  had  assumed  jTeigweci  names,  the  court  of  Common  Pleas  ordered 
them  and  the  attorney  to  be  set  in  the  pillory''.  Also,  by  the  statute 
2]  Jac.  I.  c.  26.  §  2.  "  if  any  person  shall  acknowledge  or  procure  to 
"  be  acknowledged,  any  recognizance  or  bail,  in  the  name  of  another 
"  person,  not  privy  or  consenting  to  the  same  ;  or  (by  the  statute  4  & 
*'  5  W.  &  M.  c.  4.  §  4.)  before  a  commissioner,  shall  represent  or 
"  -personate  another  person,  whereby  he  may  be  liable  to  the  payment 
"  of  any  debt  or  damages  ;  he  shall,  on  conviction,  suffer  death  as  a 
*'  felon,  without  benefit  of  clergy."  And,  where  bail  had  been  per- 
sonated, the  court  of  King's  Bench  made  the  attorney  pay  costs  to  the 
plaintiff,  and  to  the  personated  bail,  and  procure  good  bail,  besides 
(Setting  aside  the  execution  that  had  issued  against  the  personated  bail'. 
But  the  courts  will  not  vacate  the  proceedings  against  the  party 
personated,  until  the  offender  be  convicted*^ ;  nor  can  a  conviction  take 
place,  until  the  bail-piece  be  filed'. 

a  1  Chit.  Rep.  676.  pillory  is  now  abolished,  except  for  perjury 

•»  Id.  373.  («).  and  subornation  of  perjury,  by  the  statute 

c  2  Blac.  Rep.  957.  1324.  55  Geo.  III.  c.  138. 

d  4  Duriif.  &  East,  440.  i  KMev.  Markkam,  E.  20  Geo.  III.  K.  B. 

c  1  Chit.  Rep.  lie.  and  see  5  Taunt.  776.  ^  T.  Jon.   64.  1  Vent.  301.  3  Keb.  694. 

f5  Moore,  321.2  Brod.  &  Bing.  619.  S.C.  1  Ld.  Raym.  445. 

B  Cro.  Car.  146.  '  2  Sid.  90. 
b  1  Str.  384.     But  the  punishment  of  the 
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When  bail  are  opposed,  they  arc  either  rejected,  or  allorved  by  the 
court,  unless  further  time  be  given   to    justify,  or  enquire  into  their 
circumstances" :    And  bail    may   be  rejected,   after  having   been  per- 
mitted to  pass,    before  the  rule  of  allowance  is  drawn  np,  if  sufficient 
cause   be   shewn,    as    that  they  were   afterwards   rejected  in  another 
action''.     Tin;  rejection  of  one  bail  is  a   rtjcciiou  of  both  :  therefore 
where  one  bail  only  had  been  rejected,  and  notice  was  given  of  adding 
and  justifying  another,  the  court  held,  that  the  original  notice  was  a 
nullity,  and   that  there  should  have  been  a  fresh  notice  of  puttin"-  in 
and  justifying  de  novo".     And,  when  bail  arc  rejected,   the  j)laintifr  is 
at  liberty  to  take  an  assignment  of  the  bail  bond,  or  proceed  a"-ainst 
the  sheriir  by  attachment  for  not  bringing  in  the  body  ;  uidess  further 
time  be  given  to  add  and  justify  other  bail.     But  bail  who  have  been 
rejected  are  still    competent  to   render  the  defendant,  in   the   Kin"-*s 
Bench,  so  long  as  they  remain  on  the  bail-piece';  though  it  is  other- 
wise in  the   Common  Pleas,  where  they  must  enter  into  a  fresh   re- 
cognizance, belore  they  can  render  the  defendant^     To  detect  frauds 
by  hired  bail  oiVering  themselves  to  justify,  after  they  have  been  rejected 
in  other  actions,  a  book  is  kept  by  the  master  in  the  King's  Bench  ;  in 
which  the  names  and  descrijjtions  of  rejected  bail  are  entered  :    And 
it  is  an  established   rule,  that  if   bail  has   been  once  rejected,  and  en- 
tered in  the  master's  book,  the  circumstances  under  which  the  rejec- 
tion took  place,  cannot,  on  a  subseciuent  occasion,  be  enquired  into  ; 
and  conse<iuently,  the  party  afterwards  continues  incompetent  to  be- 
come baiK:  So,  bail  were  rejected  in  the  King's  Bench,  it  aj)pearing 
that  one  of  them  had   been  before  rejected  in  the  Palace  court-.     And 
where  bail,  of  whom  notice  had  been    given,  having  been  rejected  in 
another  cause  on  the  day  in  which  they  were  intended  to  justify,  were 
not  ofTfred  for  justification,  according  to  the  notice  ;  and  on  the   next 
day,  the  defendant  applied  for  time  to  add  and  justify,  and  to  stay  pro- 
ceedings against  the  bail  below  ;  the  bail  court  held,  that  this  could  not 
be  done,  in  the  absence  of  the  plaintilT,  who  was  unaj)prized   of  the 
motion''.    The  general  rule,  however,  that  bail  once  rejecteil  are  always 
rejected,  must  be  understood  to  apply  only  to  cases  where  they  have 
been   rejected  for  insufliciency  of  property,  or  other  good  cause;  and 
therefore,  where  bail  had   been  rejected  on  a  former  occasion,  merely 

«  Ante,  274,  5.  and  see  I  Chit.  Rep.  '287,  Re)).  C.  P.  138.  (u).    1  Cliit.  Rep.  44(i.  (n). 

8.  292,  3.  316.  354.  (o).  «    I  Taunt.   163,  4.  per  Heath,  J.  and  sec 

^  I  Chit,  Rep.  307.  3  Moore,  240.  (")•  1  Chit.  Rep.  44o.  («). 

*  5  Barn.    &   Aid.  704.   1   Dowl.  &    Ryl.  '  Per  Bay  ley,  J.   1  Chit.  Rep.  82. 

330.  S.  C.  «  1  Chit.  Rep.  676. 

<"  PerCr.  E,  40  Geo.  HI.    K.  R.    1   N>w  *>  Id.  290.  per  Re>t,  J. 
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oil  llio  ^lound  of  llicir  having-  been  indemnified  by  (he  del'endanl's  at- 
torney, th(!y  u'cre  allowed  to  justify*. 

Wlicn  bail  arc  alluivecl,  a  rule  or  order  of  allowance''  should  be 
drawn  up,  with  the  clerk  of  the  rules  in  the  King's  Bench,  or  secon- 
daries in  the  Common  Pleas,  and  a  copy  of  it  served  on  the  plaintiff's 
attorney,  or  on  (he  plaintilT  himself,  if  he  has  not  appointed  an  at- 
torney :  And  wIkic  a  plaintiff  sued  in  person,  and  his  residence  was 
unknown  to  the  defendant,  and  his  servant  refused  to  disclosi-  it,  the 
court  of  Common  Pleas  ordered,  that  the  affixing  a  copy  of  the  rule 
of  allowance,  and  of  that  order,  in  the  prothonotaries'  office,  should  be 
deemed  good  service'.  The  rule  of  allowance,  in  the  King's  Bench, 
must  be  served  on  the  plaintiff's  attorney,  even  though  he  has  opposed 
the  justification  of  bail'^ ;  or  though  the  bail  justified  after  oi)j)ositron 
of  counsel,  in  the  jjresence  of  the  plaintiff's  attorney*:  and  if  h  be 
not  served,  he  may  take  an  assignment  of  the  bail  bond^,  or  proceed  by 
attachment  against  the  sheriff'.  After  service  of  (he  rule,  the  bail- 
])iece,  in  the  King's  Bench,  should  be  obtained  from  the  judge's 
chambers,  and  filed  with  the  master ;  which  should  regularly  be  done 
(he  same  term  in  which  they  were  allowed''  :  And  in  filing'  the  bail  in 
(hat  court,  it  shoidd  be  observed,  that  every  bail  taken  on  or  before 
the  continuance  day,  is  a  bail,  and  to  he  filed  of  the  preceding  terai  ; 
and  every  bail  taken  after  the  continuance  day,  is  a  bail,  and  to  be 
filed  of  the  subsequent  term' :  and  it  is  said,  that  where  new  bail  are 
added  to  other  bail  taken  on  or  before  the  continuance  day,  the  new 
bail  shall  he  taken  and  filed  as  of  that  term  in  which  (he  first  bail  was 
put  in''.  But  allhough  bail,  when  added  and  justified  in  vacation,  are 
filed  as  of  the  preceding  term,  yet  bail  acknowledged  and  justified  in 
a  subsequent  term  are  not  so  filed,  even  when  substituted  for  othec 
bail  put  in  of  the  preceding  term'.  And  where  a  bail  described  him- 
self as  having  property  to  a  great  amount,  and  the  court  directed- 
an  enquiry,  which  the  bail  eluded  by  running  away,  they  would  not 
permit  the  rule  of  allowance  to  be  entitled  of  the  term  he  came  up 
to  justify,  but  discharged  the  application  with  costs'".  If  bail  has 
been  improperly  allowed,  the  court,  we  have  seen",  will  set  aside  tlie 

a]  Do'*l.  &  Ryl.  48S.  »  R.    E.  5   Geo.  II.   rvg.    1.   ff').   K.   B. 

**  Append.  Chap.  Xll.  §  27.  And  as  to  the  continuance  day,  see  R.  E.  1 1 

c  7  Taiint.  145.  and  see  1  Chit.  Rt-p.  61b.  W.  III.  reg.  2.  K,  B.  2  Str.  1215.  1  East, 
(a).  4(J(). 

d  4   Dunif,   &  East,  49!3.  2    Dos.  &  Pul.  ^  R.  E.  5  Geo.  II.   reg.    1.  (b).  K.   B.   \ 

341.  and  see  3  Maiilt;  &  Sel.  145.  Salk.  100.  semb.  contra. 

«  2  Chit.  Rtp.  P9.  '  3  Barn.  &  Aid,  515. 

f  2  Dos.  &  Pul.  341.  ml  Chit.  Rtp.  13!. 

%  4  Diiriif.  &.  Kast,  4«3.  ^^  Ante,  235. 

5»  R.  II.  105U.  n-J.  3.  Iv.  li. 
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rule  of  allowance  :  And,  in  the  Kind's  Rencli,  it  is  a  good  ground 
for  setting  aside  the  allowance  of  Ijuil,  iliat  tliey  were  afterwards  re- 
jected in  other  causes'.  And  a  rule  for  the  allowance  of  bail  was 
discharged  with  costs,  to  he  paid  hy  the  defendant,  on  an  allidavit 
that  the  hail  had  jjerjured  himself  on  his  justification,  in  swearing 
that  an  action  in  which  he  had  been  bail,  had  been  couipronused''.  It 
also  seems,  that  the  justification  of  bail  may  be  set  aside  in  that 
court,  under  eireumstances  of  gross  imi)osition  and  fraud,  on  the 
part  of  the  bail^  ;  and  where  the  defendant's  attorney  is  privy  to  their 
misconduet,  the  court  will  make  him  pay  the  costs  of  the  apidication''. 
Hut  if  the  bail  have  sworn  to  a  false  account  of  their  property,  with- 
out the  privity  of  the  defendant  or  his  attorney,  the  plaintilF  it  seems 
has  no  other  remedy  than  by  indictment  for  perjury^;  though  if  the 
l)laintifFcan  by  any  means  connect  the  defendant,  or  his  attorney,  with 
the  false  swearing  of  the  bail,  the  court  will  punish  them  ;  and  tliey 
have  the  means  to  do  so,  for  the  one  is  a  suitor,  and  the  other  the 
ofllcer  of  the  coiu't*'. 

The  bail -piece  being  filed  in  the  King's  Bench,  or  bail  perfected  in 
the  Common  Pleas,  an  entry  should  be  made  of  the  recognizance  on 
a  roll,  called  the  recognizance  roll ;  which  should  be  docketed'^,  and 
carried  into  the  treasury  chamber  :  And  this  should  regularly  be 
done,  before  any  proceedings  are  had  against  the  bail^ ;  or  at  least 
before  they  are  called  upon  to  plead  ;  for  otherwise  they  may  plead 
iml  tiel  record :  and  if  the  recognizance  roll  be  not  carried  in  till 
afterwards,  it  seems  that  they  may  withdraw  their  plea,  and  the 
j)laiM(iirmust  pay  the  costs  of  it''.  In  the  King's  Bench,  the  recog- 
nizance of  bail  by  bill  is  entered  by  the  plaintiff's  attorney,  after  the 
dcciaration,  with  n  me muruiidum  oi'  the  term  it  is  of ' ;  but  by  oWgi- 
nal,  it  is  entered  by  the//cuer,  after  a  recital  of  the  proccss^  And 
in  this  court,  the  course  is  always  to  enter  it  as  taken  in  court,  though 
it  be  actually  taken  by  a  juiigo  in  his  chamber',  or  by  a  commis- 
sioner in  the  country  ;  neither  is  it  a  record  till  entered'  :  And  if,  in  a 
joint  action  against  two  defendants,  the  recognizance  of  hail  be  en- 
tered by  mistake  as  in  an  action  against  one  only,  and  the  plaintiff, 
after  two  writs  of  scire  facias  against  the  bail,  and  nihil  returned  to 

*  1  Chit.  Rep.  144.  (bj.  and  see  uf.  307.  «  R.  E.  5  Geo.  II.  reg.  3.  (n).  K.  B. 

^  IiL  372.  and  see  2   Barn.  &  Aid.  763.  '>  1  Moore,  431. 

but  see  2  Bred.  &  Biug.  619.  '  R.  E.  3  Geo.  11.  rez-  3.  {n).  K.  n.  Ap- 

c  1  Chit.  Rep.  143.  I'end.  Cliap.   XII.  §  16. 

d  /,/.  144.  k  Append.  Chap.  XII.  §  29. 

«  Per  Cut.  T.  22  Geo.  III.  K.  B.  5  Taunt.  I  2  Salk.  564.  600.  639.  6  Mod.  42.  132. 

776.  5  Moore,  321.    2  Brod.  «c  Bing.   6l9.  7  Mod.  120,  21.  and  see  5  East,  461.    2 

S.  C.  Ante,  276.  ^»^''H>  '^-  '•^-  -'^'  ^'• 

^  Append.  Chap.  XII.  §-30. 
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them,  siijn  Judgiiicnt  against  (he  bail,  and  take  out  execution,  tho 
court  will  set  aside  the  judgment  and  execution  for  irregularity". 
In  the  Common  Pleas,  the  filacer  enters  the  recognizance  on  the 
roll'',  and  dockets  it :  And  in  that  court,  when  it  is  taken  by  a  judge 
in  his  chamber,  or  by  a  commissioner  in  the  country,  it  may  be  entered 
sj)ccially  ;  it  being  a  record  immediately  upon  the  first  caption,  and 
binds  the  lands,  before  it  is  filed  at  IVestminster'^.  Where  the  plain- 
till'  was  called  by  a  wrong  name  in  the  recognizance  roll,  the  court 
would  not  rectify  the  mistake,  but  gave  judgment  for  the  defendants, 
on  an  issue  of  nul  tiel records  So  they  would  not  amend  a  clerical 
error,  in  the  spelling  of  the  plaintiff's  name  in  the  recognizance,  with- 
out the  consent  of  the  bail^ :  And  where  an  original  capias  was 
issued  into  a  county  palatine,  and  the  defendant  was  arrested  and 
put  in  bail  as  upon  a  testatum,  which  was  entered  in  Middlesex, 
and  a  declaration  was  afterwards  delivered,  in  which  the  venue  was 
laid  in  Lincolnshire,  the  court  refused  to  interfere,  after  a  consider- 
able length  of  time,  at  the  instance  of  the  bail,  by  ordering  the  entry 
of  the  recognizance  to  be  made  conformable  to  the  facts  of  the 
case^  But,  in  scire  facias  against  bail,  if  there  be  a  failure  of 
record,  through  a  misprision  of  the  officer,  the  court  will  permit  the 
entry  of  the  recognizance  to  be  amended^'.  And  in  a  subsequent  case, 
the  entry  was  amended,  at  the  instance  of  the  bail,  where  the  plain- 
tiff's name  had  been  mis-stated''. 

Such  are  the  means  of  putting  in  and  perfecting  bail  above,  when 
the  defendant  is  at  large,  in  order  to  prevent  an  assignment  of  the 
bail  bond,  or  proceedings  against  the  sheriff.  Bail  above  may  also 
be  put  in  and  perfected,  at  any  time  pending  the  action,  where  the 
defendant  is  in  custody  of  the  sheriff,  or  of  the  marshal  of  the  King's 
Bench,  or  warden  of  the  Fleet  prison.  And  it  may  even  be  put  in, 
for  liberating  the  defendant,  after  final  judgment  against  him,  and 
before  he  is  charged  in  execution^ ;  otherwise,  on  a  writ  of  error 
being  brought,  which  is  a  supersedeas  of  execution,  he  must  lie  in 
custody,  until  it  be  determined.  But  a  doubt  having  arisen,  whether 
a  prisoner  could  be  bailed  in  vacation,  it  was  enacted  by  the  statute 

a  1  Maule  &  Sel.  199.  2  Chit,    Rep.   73.  d  3  Taunt.  263. 

(")■  e  5  Taunt.  814.  and  see  1  Chit.  Hep.  323. 

^  For  the  form  of  the  entry  of  a  recogni-  faj.  4  Moore,  65. 

zauce  of  hail  in  C.  P.  see  Append.  Chap.  f  1  Moore,  31-i. 

XII.  §  31,2,3.  and  for  the  entry  of  arecog-  g  i  Taunt.  221.  and  sec  Cas.   Pr.    C.  P. 

iiizance  of  bail  in  the    Excliequer,  see  id.  74,5.  Barnes,  59.  S.  C.  Id.  415.  but  see  X 

§34,  5.  Uos.  &  Pul.  481. 

«:  2  Salk.  564.  600.  639.  6  Mod.  42.  132.  h  4  Taunt.  875. 

7    Mod.    120,  21.  and  see  5  East,  461.  2  >  HUlv.  Slmion,  H.  55  Geo.  III.  K.  B.  3 

Smith  K.  14.  S.  C.  Chit.  Rep.  73,  4.  Ante,  243. 
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43  Geo.  III.  c.  46.  5)  6.  tliat  "  if  any  defendant  shall  be  taken, 
*'  detained  or  charged  in  custody,  at  the  suit  of  any  person  or  persons, 
''  upon  mesne  process  issuin:!^  out  of  any  of  his  majesty's  courts  of 
"  record  at  tVestniinster  or  JJuhlin.  and  t^hall  be  imprisoned  or  de- 
"  tained  thereon,  after  the  return  of  such  process,  it  shall  and  may  be 
"  lawful  for  such  defendant,  in  vacation  time  only,  and  upon  due 
"  notice  thereof  given  to  the  attorney  for  the  plaintill"  or  plaintilFs  in 
*'  sucii  process,  to  put  in  and  justify  bail,  before  any  one  of  the  jus- 
"  tices  or  barons  of  the  court  out  of  which  such  process  shall  have 
"  issued  ;  who  may,  if  he  shall  thiidv  fit,  tiiercupon  order  a  rule  to 
*'  issue  for  the  allowance  of  such  bail,  and  may  further  order  such 
"  defendant  to  be  discharged  out  of  custody,  by  writ  of  Hupersedean 
"  or  otherwise,  according  to  the  practice  of  such  court,  in  like  manner 
"  as  the  same  is  and  may  be  done  by  an  order  of  court  in  term  time." 
This  statute  only  applies  to  arrests  on  mesne  process,  issuing  out  of 
the  superior  courts  ;  but  it  seems  that  an  habeas  corpus^  for  the  re- 
moval of  a  cause  from  an  inferior  court,  is  considered  as  mesne  pro- 
cess'. To  discharge  a  defendant  out  of  custody  on  this  statute,  bail 
above  must  be  put  in  before  a  judge,  and  notice  thereof  given  to  the 
plaintift's  attorney,  in  the  usual  way  ;  after  which  another  notice 
should  be  given,  that  tiie  bail  will  justify  themselves  on  a  certain  day, 
at  a  judge's  chambers,  and  an  affidavit  made  of  the  service  of  such 
notice  :  and  when  the  bail  have  justified,  the  judge  will  order  a  rule 
to  be  drawn  up  for  their  allowance,  and  for  the  discharge  of  the  de- 
fendant, if  in  custody  of  the  marshal,  or  for  a  writ  of  supersedeas  to 
issue,  if  in  custody  of  the  sheriff,  or  warden  of  the  Fleet  prison  ;  and 
thereupon,  a  rule  being  drawn  uj)  by  the  clerk  of  the  rules  in  the 
King's  Bench,  or  secondaries  in  the  Common  Pleas,  and  a  writ  of 
supersedeas  issued  when  necessary,  and  delivered  to  the  sheriff  or 
warden,  the  defendant  will  be  discharged  out  of  custody*".  But  bail 
who  have  rendered  the  defendant  in  their  discharge,  cannot  afterwards 
justify,  so  as  to  release  him  from  imprisonment,  without  entering  into 
a  fresh  bail-i)iece^. 


Before  we  dismiss  the  subject  of  bail,  it  will  be  proper  to  notice 
how  far  they  are  liable  ;  and  when,  and  in  what  manner,  they  may 
be  discharged,  by  the  render  of  their  principal,  &c. 

»  Per //o/royrf,  J.  and,  on  conference  with  zance  of  bail  on   the  above   slatntp,  when 

Alibot,  Cli.  J.  lie  discharged  a  defendant  on  taken  before  a  commissioner, after  final  judg- 

justifying   bail  thereon,    in   vacation  :    bnt  ment,  sic  Append.  Chap.  XII.  §  G3. 

»ec  I  Chit.  Rep.  44.  semh.rontra.  c  2  Chit.  Ut-p.  76. 

''  For  the  form  ot  the  cninj  of  a  rccosni- 
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Ill  the  kin"''s  Bencli,  the  ancient  course  of  tlie  cour(  was,  thixt  if  a' 
man  l)ecaine  bail  for  another  upon  a  latitat,  &,c.  in  any  sum  of  money, 
however  triflint::,  he  was  bail  for  him  in  all  actions  brought  by  the 
same  plaintiff,  during  the  same  term,  were  the  sums  ever  so  great*. 
I'o  rectify  this  extraordinary  practice,  a  rule  was  made,  that  if  the 
jilaintiflfs  should  declare  against  the  defendant,  upon  any  bail  by  him 
i)ut  in,  for  a  greater  sum  than  was  expressed  in  the  process  upon 
whicii  the  defendant  was  arrested,  then  the  bail  so  put  in  should  not 
be  chargeable  in  that  action''.  Still,  however,  the  bail  were  liable  to 
all  actions,  wiierein  the  i)laintifF  declared  for  and  recovered  a  less 
sum  than  was  expressed  in  the  process*^ ;  and  where  he  declared  for 
and  recovered  'd  greater  sum,  the  bail  were  totally  discharged'*.  At 
fength  it  was  resolved,  that  as  on  the  one  hand,  there  was  no  colour 
to  subject  the  bail  to  more  than  they  were  bound  in,  let  the  plaintiff's 
demand  be  ever  so  much  more  ;  so,  on  the  other  hand,  there  was  no 
reason  why  the  plaintiff  should  suffer  by  his  moderation  in  taking  bail ; 
but  the  recognizance  should  be  considered  as  an  agreement  to  pay  to 
the  extent  of  the  sum  sworn  to  and  costs,  or  render  the  defendants 
And  accordingly  it  is  now  settled,  in  the  King's  Bench,  that  vf  here  the 
[:flaintiff  declares  for  or  recovers  a  greater  sum  than  is  expressed  in  the 
pfocess  upon  which  he  declares,  the  bail  shall  not  be  discharged ;  but 
be  liable  for  so  much  as  is  sworn  to,  and  indorsed  on  the  process,  or 
for  any  less  sum,  which  the  plaintiff  in  such  action  shall  recover^,  to- 
gether with  the  costs  of  the  original  action^.  And  there  is  no  distinc- 
tion in  practice,  between  actions  commenced  by  bill  and  by  original 
writ ;  but  the  court,  in  either  case,  will  enter  an  exoneretur  on  the 
bail-piece,  on  payment  of  the  sura  sworn  to  and  costs,  though  less  than 
the  sum  acknowledged  to  be  due''.  The  bail  however  are  not  liable 
to  pay  the  costs  of  a  writ  of  error';  nor  is  the  plaintiff  entitled  to 
levy  equitable  costs,  out  of  the  penalty  of  the  recognizance''.  In  the 
Common  Pleas,  each  of  the  bail  is  separately  liable  for  the  sum  re- 
covered, to  the  full  extent  of  the  penalty  of  the  recognizance,  being 
double  the  amount  of  the  sum  sworn  to,  or  indorsed  on  the  writ  under 
a  judge's  order'.     But  the  bail  are  not  liable,  in  that  court,  to  the 

*  Cro.  Jac.  449.  2  Sid.  163.  1  Mod.  16.  K.  B.  it  was  determined  by  the  court,  that 

''  R.  T.  22  Car.  II.  E.  B.  6  Mod.  2G7.  the  bail  are  liable  to  pay  them,  as  well  as 

*^  3  Keb.  16.  the  sum  sworn   to:    and  see  6  Durnf,  & 

«J  6  Mod.  266.    1  Salk.  102.  S.  C.  East,  313. 

e  2  Str.  922.  h  6  East,  312.    2  Smith   R.  402.  S.  C.    5 

fR.  E.   5  Geo.  II.  reg.   2.   K.    B.    Lofltt,  Maule  &  Sel.511. 

545.    Doug.  330.  8  Durnf.  and  East,  28,  9.  >  6  Durnf.  &  East,  238. 

1  East,  90.  5  Manle  and  Sel.  511.  t  2  Str.  826.   1  Barnard.  K-  E.  125.  S;  t. 

S  The  rule  of  E.  5  Geo.  II.  K.  B.  is  silent  '  Barnes,  76.    1  Bos.  &  Pnl.  205.  and  see 

as  to  the  costs ;  But,  in  the  case  of  Pc/er/ce/(  5  Maule  and  Sel.  511.  4  Moor(5^167.  IBtOd. 

V.  Sampson  and  another,  M.  2b  Geo.  III.  &  Bing.  490.  S.  C. 
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jMiyinriil  of 'mlcrost  oh  the  sum  recovereil,  suljsc([nont  to  ihejudg- 
iiiciii'.  And  alilioiigh  bail,  liiiviii^'  roiidcMi-d  the  defendant,  instigate 
liim  to  vexcitious  attempts  to  ohtuin  hi:;  dischaii^c  uijiUt  an  iiiSoWent 
act,  that  court  will  not  compel  them  to  j)ay  the  costs  of  the  plaintilF's 
resistiriij  those  attempts''.  In  the  Exchecjuer,  it  is  a  rule*",  that  "  uj)on 
a  recognizance  of  bail,  in  any  action  brought  in  that  court,  the  bail 
therein  are  not  jointly  or  severally  liable  in  such  aetion,  for  more  in 
the  whole  than  the  amount  of  the  sum  sworn  to  in  (he  allidavit  ai'  the* 
Cause  of  action,  together  with  tin;  costs  of  sueh  action,  unless  any 
|)roeeeding  be  had  upon  their  recogni/unce,  in  whieh  case  they  wili 
also  he.  subject  to  such  other  costs  as  they  are  by  law  liable  to." 

The  defendant  having  put  in  bail,  may  render  himself,  or  be  render- 
ed, in  their  discharge,  at  any  time  before,  or  even  after  judgment : 
And  the  render  may  be  made  not  only  by  the  bail  put  in  by  the  de- 
fendant himself,  but  also  by  such  as  are  put  in  by  the  sherilf,  or  his 
bail,  i'or  (heir  own  indemnity''  :  And  after  final  judgment,  we  have 
seen%  the  defendant's  bail  may  put  in  fresh  bail,  for  the  pur])ose  of 
rendering  him.  When  bail  above  are  put  in,  the  principal  is  supposed 
to  be  delivered  into  their  custody  by  the  court^;  as  is  evident  from 
the  language  of  the  bail-piece,  which  states  him  to  be  delivered  to 
bail,  &c. :  and  it  is  said,  that  they  have  their  principal  always  in  a 
rstring,  which  they  may  pull  whenever  they  please,  and  render  him.  iu' 
their  discharge".  The  bail  may  also  take  their  principal  on  a  Sundui/y 
in  order  to  render  him'' ;  and  they  may  even  take  him  during  his 
examination  before  commissioners  of  bankrupt' ;  or  going  to  a  court 
of  justicc^  So,  they  may  justify  entering  the  house  of  a  third  person, 
in  which  the  principal  resides,  the  outer  door  being  open,  in  order  to 
tseek  after,  for  the  purpose  of  rendering  him,  although  the  principal 
was  not  in  the  house  at  the  time'.  When  the  principal  is  taken,  one 
of  the  bail,  it  is  said,  must  always  remain  with  him  ;  for  they  cannot 
depute  their  right  of  custody  to  another,  without  the  defendant's  con- 
sent in  writing,  till  he  be  rendered'^^ ;  but  it  has  been  determined,  that 
a  third  juTson  may  assist  the  bail  in  taking  their  principal,  and  may 
JawfuUy  detain  him,  although  the  bail  do  not  continue  present". 

Hail  above,  we  have  seen",  may  be  i)ut  in   before  the  return  of  the' 
writ,  for  the  purpose  of  rendering  the  defendant ;  and    it  is  not  nc- 

•  3  Taunt.  303.  h  ^,,1^^  2 16. 

''  4Tiiiint.  19'2.  i^«/e,  'i04. 

c  R.  H.    33  Gxio.  III.    in  Scac.  Mm.   Ex.  ^  1  Sel.Pr.  180. 

Append.  '2'23.  8  Price,  j()'2.  '  o  [J.  Blac.  l.'O. 

«»  Anle,  <ii5.  in    j  Scl.  Pr.  180. 

«  ^Inle,  '248.  "  3  Taunt.  4'23. 

'  4  lust.  178.  '2  ll;wL.  P.  C.  bb.                         "  Ante,  248. 
3  6.M0H.  23 1. 
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cessary,  in  cillier  court,  for  the  bail  to  justify,  in  order  to  render,  even 
after  they  are  excepted  to,  or  though  the  sheriff' has  been  ruled  to  bring 
in  the  body%  or  tlie  plaintiff'has  taken  an  assignment  of  the  bail  bond'': 
And,  on  an  exception  to  bail,  if  notice  be  given  of  other  bail,  only  one 
of  whom  justifies,  and  the  names  of  the  former  still  remain  on  the  bail- 
piece,  the  first  bail  may  render  the  principal,  in  the  King's  Bench% 
Even  bail  who  have  been  rejected  have  in  that  court  been  holden,  so 
long  as  they  remain  on  the  bail-piece,  competent  to  make  a  surren- 
der'' :  And  where  one  bail  only  had  justified,  and  time  had  been  re- 
fused by  the  court  to  justify  another,  the  court  held  the  render 
sufficient*.  In  the  Common  Pleas,  when  bail  above  were  excepted 
to,  and  could  not  justify  themselves,  they  were  formerly  considered 
as  no  bail,  and  therefore  could  not  have  rendered  the  defendant 
to  prison ;  but  other  f>!-esh  bail  might  have  been  put  in,  and  before 
any  exception  taken  to  them,  they  might  have  surrendered  him  to 
prison  in  discliarge  of  theraselves*^:  And  it  is  now  holden,  that  bail 
who  have  been  rejected  may  enter  into  a  new  recognizance,  for  the 
purpose  of  rendering  the  defendants  :  But  bail  surreptitiously  put  in 
are  not  allowed  to  render  him''. 

The  render  of  the  defendant  is  deemed  equivalent  to  perfecting 
bail' ;  and,  in  the  King's  Bench,  the  sheriff"  is  not  liable  to  an  attach- 
ment, when  the  defendant  is  rendered  at  any  time  before  the  expira- 
tion of  the  day  allowed  for  bringing  in  the  body'' :  And  the  bail  to  the 
sheriff"  are  entitled,  in  that  court,  to  the  benefit  of  a  render  made  with- 
out justifying,  after  the  regular  time  of  justification  is  expired,  so  as 
to  stay  the  proceedings  against  them  on  the  bail  bond,  upon  payment 
of  costs'.  But  where  the  defendant  was  rendered  after  the  lime  for 
putting  in  bail  had  expired,  but  within  the  further  time  allowed  hiua 
for  that  purpose  by  the  indulgence  of  the  court,  it  was  holden  that  the 
render  was  out  of  time,  and  that  an  attachment  issued  after  notice 
thereof  was  regular,  and  could  not  be  set  aside,  without  an  affidavit 

*  Ashhlon  V.    King  and   another,  M.   21       6  Ed.  131. 

Geo.  III.  R.  T.  33  Geo.  III.  K.  B.  5  Durnf.  >>  2  Blac.  Eep.  1 1 79. 

&  East,  36S.    Barnes,  111.  117.    2  Blac.  >  4  Taunt.  669.  2  Maule  &  Sel.  562.    3 

Rep.  758.  1179,  80.  1  H.  Blac.  638.  Wardle  Maule  &  Sel.  283.    1  Chit.  Rep.   446.  (a). 

one,  S^c.  V.  Bowland,  M.  24  Geo.  III.  C.  P.  498. 

Imp.  C.  P.  6  Ed.  122.  k  7  Durnf.  &  East,  527.  8  Durnf.  &  East, 

b  5  Durnf.  &  East,  401.  464.  and  see  1  Price,  103. 

c  Id.  633.  and  see  2  Blac.  Rep.  1179.  l  5  Durnf.    &.   East,  534.    2  New  Rep.  C. 

d  Per  Car.  E.  40  Geo.  III.  K.  B.   1  New  P.  85.  in  which  latter  case,  the  proceedings 

Rep.  C.  P.    138.  (a.)      1  Chit.   Rep.  445.  were  set  aside,  without    payment   of  any 

Ante,  277.  costs,  except  those  of  the  assignment :     but 

e  1  Chit.  Rep.  44(5.  (a).  see  7  Durnf.  &  East,  297.  semb.  contra.   This 

•  3  Wils.  59.  and  see  1  H.  Blac.  63S.   1  latter  case,  however,  appears  to  have  been 
Bos.  &  Pul.  32.  1  New  Rep.  C,  P.  137.  overruled.  Id.  529. 

I  1  Taunt.  163.  per  Heath,  J.  Imp.  C.  P. 
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of  merits*:  And  where  the  rule  for  the  allowance  of  bail  was  dis- 
charged, on  account  of  perjury  in  one  of  the  bail,  and,  pendintj  the 
motion  for  seltini^  aside  the  allowance,  the  ilefcndant  was  rendered, 
the  court  of  Kin'j;'s  Bench  held,  that  the  |)laintilV  might  notwithstand- 
iuij  proceed  on  the  bail  bond''.  In  theConuiion  Pleas,  where  the  sherift' 
had  suderetl  a  person  who  liad  been  arrested  to  j^o  at  larj^e,  without 
taking  a  hail  l)ond,  the  court  would  not  allow  him  to  render  the  de- 
fendant, after  an  action  commenced  ajj^ainst  him  for  an  esc^ape,  though 
he  had  not  been  ruled  to  return  the  writ,  or  bring  in  the  body,  before 
the  action  commenced'. 

It  was  anciently  tlie  course  of  the  courts  not  to  allow  a  render, 
after  the  return  of  wow  est  inventus  to  a  capias  ad  satisfaciendum'^ 
But  great  mischief  resulted  from  this  practice ;  for  the  pluintiiV 
would  sue  out  a  capias  returnable  the  next  day,  so  that  the  bail  had 
little  or  no  time  to  bring  in  the  body*^ :  To  remedy  which,  the  judges 
indulged  the  bail  so  far,  as  to  permit  them  to  render  the  body,  upon 
the  return  of  the  first  scire  facias,  if  the  capias  were  returnable  de 
die  in  die m^ ;  but  if  it  were  returnable  the  next  term,  the  bail  were 
strictly  holden  to  render  the  principal  by  the  return  of  if^.  Pophani 
Ch.  J.  extended  this  indulgence  still  farther;  and  permitted  the 
bail  to  render  any  time  before  the  return  of  the  second  scire  facias, 
or  ujion  the  return  sedente  curi(P\  This  j)ractico,  however,  aj)pears 
to  have  been  disallowed  by  lord  Coke' :  but  it  was  soon  after  re- 
vived, in  tlie  time  of  Croke  Ch.  J.'':  and  accordingly,  it  is  now 
fully  settled,  that  in  the  King's  Bench,  the  render  may  be  made  at 
any  time  before  the  rising  of  the  court,  on  the  return  day  of  the 
second  scire  facias,  or  of  the  first,  when  scire  feci  is  returned,  by 
hill '  ;  or  by  original  in  that  court,  as  well  as  in  the  Common  Pleas, 
at  any  time  before  the  rising  of  the  court  on  the  appearance  day, 
or  quarto  die  post  of  the  return,  of  the  second  scire  facias"",  or  of 
the  first,  where  scire  feci    is  returned",  and    not  after" :    And  the 

•  1  Chit.   Rep.  567.  and  see  S  Durnf.  &  g  Id.  738. 
East,  29.    0  Kaxt,  4G8.  S.  C.  cited.    1  Chit.          h  Cro.  J.nc.  109. 

Rep.  356.  496.  (a),  but  see  2  Manic  &  Sel.  «  Moor,  850.  3  Bulst.  182.  S.  C. 

562.  semb.  conha:  and  see   1  H.  Blac.  9.    1  k  W.  Jon.  139.  Sfy.  Rep.  134.  8  Mod.  32. 

Bos.  &  Pul.323.  2  Bos.  8e  Pul.  38,  by  which  I    1  Ld.  Raym.  i57.   6  Mod.  238.  8  Mod. 

it  seems,  that  the  practice  is  different  in  tlie  340.  R.  T.  1  Ann.  II.  (a).  R.  E.   5  Geo.  II. 

Common  Pleas.  reg.3-(a).  K.  B. 

^  2  Barn.  &  Aid.  768.    I    Chit.  Rep.  496.  in   i  Wils.  270. 

.S.  C.  4  Bnr.  2134. 

«  6  Taunt.  554.  2  Marsh.  261.  S.  C.  but  o  Per  Cur.  T.  21  Geo.  III.  K.  B.  3  Bur. 

tee  1  Price,  103.  contra.  1360.   1  Blac.  Rep.  393.  S.  C.  K.  B.  R.  M. 

d  Cro.  Eliz.  733.  1654.  §  12.  faj.  Cas.  Pr.  C,  P.  53.  B.irnts, 

e  1  Ld.  Raym.  157.  82.  2  II.  Blac.  593.  C»P. 

•  Cio.  Eliz.  618. 
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court  of  King's  Bench  refused  to  enlarge  the  time  for  the  bail  to 
surrender  their  principal,  on  an  affKlavit  that  he  could  not  be  re- 
moved, \vithout  endangering  his  life" ;  or  on  the  ground  of  the  un- 
warrantable arrest  and  detention  of  the  principal  by  a  foreign  enemy''. 
So  they  refused  to  enlarge  the  time  for  the  bail  to  render  their  j)rin- 
cipal,  on  an  affidavit  that  he  was  a  lunatic  ;  it  not  appearing  that  he 
was  in  such  a  state  as  to  occasion  any  immediate  peril  of  life,  either 
to  himself  or  those  about  him''.  But  time  was  allowed  to  the  bail 
to  surrender  their  principal,  where,  the  latter  being  in  custody  under 
the  process  of  another  court,  it  appeared  on  the  return  made  to  a 
habeas  corpus  issued  by  the  bail,  in  order  to  render  him,  that  he 
could  not  be  removed  out  of  such  custody  without  danger  to  his  life, 
and  that  such  impossibility  still  continued''.  And  when  the  principal 
has  become  bankrupt,  the  courts  will  enlarge  the  time  for  surrendering 
him,  till  after  he  has  finished  his  last  examination*.  The  court  of 
Kinf^'s  Bench,  however,  will  not  grant  a  rule  for  that  purpose,  unless 
it  be  sworn  ihat  the  application  is  made  by  the  hxxV. 

In  the  King's  Bench,  if  the  plaintiff  proceed  by  action  of  debt  ot> 
the  recognizance,  the  render  may  be  made  by  the  space  of  eight 
intire  days,  in  full  term,  next  after  the  return  of  the  latitat^  or  other 
process  against  the  bail":  And  an  intervening  Sunday  is  to  be 
reckoned  as  one  of  the  eight  days  allowed  for  rendering  the  de- 
fendant'^. If  there  be  not  the  full  number  of  days  in  the  same  term, 
they  must  be  made  up  in  the  following  one:  And  if  an  action  be 
brought  here  against  bail,  on  a  recognizance  taken  in  the  Commoa 
JPleas,  they  have  the  same  time  allowed  them  for  rendering  the  prin-» 
cipal,  as  if  the  recognizance  had  been  taken  in  this  court'.  Where 
an  action  was  commenced,  and  afterwards  discoDtinued,  and  then  the 
bail  rendered  the  principal,  before  the  bringiag  of  a  new  action,  the 
court  held  the  render  to  be  good,  it  being  before  the  return  of  the 
process  in  this  suit ;  and  it  was  the  fault  of  the  plaintiff  not  to  begia 
right  at  first"^.  So,  where  the  plaintiff  sued  the  bail  on  their  re- 
cognizance, who  did  not  render  the  principal  within  eight  days,  and 
then  the  plaintiff  died,  and  his  executors  brought  another  action 
against  the  bail,  it  was  ruled  that  the  bail  had  eight  days  from 
the  return  of  the  process  in  the  second  action,  to  render  the  prin- 
cipal'.    In  the  Common  Pleas,  the  render  must  be  made  before  the 

a  4  East,  102.  but  see  4  Rain.  &  Aid.  279.  f  2  Chit.  Rep.  101. 

b  4  East,  4S9.  g  R.  T.   1  Ann.  reg.  1  K.  B.  1  Salk.  101, 

c  13  East,  355.  and  see  2  Chit.  Rep.  104.       1  Ld.  Raym.721.  6  Mod.  132, 

4  Barn.  &  Aid.  279.  h  14  East,  537. 

d  16East,  389.  and  see  4  Barn.  &Aid.  279.  »  7  Durnf.  &  East,  553. 

e  3  East,   145.  K.  B.   1  Taunt.  32Q.  C,  P.  >*  2  Sir.  915. 

1  Price,  74.  E:?cheq.  '  8  Durnf.  &  East^^  423. 


OF   SPECIAL    RAIL.  2s7 

risitii^'  of  llic  coiiU',  on  the  quarto  (fie  jjo^t  oi  t!io  return  of  (lie 
process'';  which  must  he  served  on  the  hail  four  clays  at  least  before 
the  return^  And  in  (hat  court,  they  are  allowed  the  same  time  fo^ 
rendering  the  defendant  on  an  attachment  of  privilei^e,  as  on  a 
common  capias'.  And  if  a  h.iil  he  served  with  proeees  on  his  re- 
cofj^nizance,  and  die  before  the  quarto  die  post,  and  fresh  j)rocess 
issue  against  his  executors,  they  have  until  the  quarto  die  post  ot" 
the  return  of  the  soc-ond  writ,  to  surrender  the  principal".  In  the 
Exche(pier,  only  y<tur  days  are  allowed  the  hail  to  surrender  tluir 
principal,  when  the  plainliflT  j)roceeds  by  suhpopiia^ ;  thouirh  ci'j;/it 
days  are  allowed,  when  the  proccediui;  is  by  quo  minus" :  And,  iu 
calculating-  the  four  days,  one  is  reckoned  inclusive,  and  the  other 
exclusicc^'. 

Before  the  return  of  the  capias  ad  satisfaciendum,  the  render  is 
a  matter  of  right,  and  may  be  pleaded'.  But  afterwards  it  is  allowed 
by  the  grace  and  favour  of  the  courts'',  and  not  ex  debito  justitiie  ; 
for  the  condition  of  the  recognizance  is  broken,  upon  the  return 
of  non  est  inventus  to  the  capias :  and  therefore  a  suhseciuent 
render  cannot  be  pleaded' ;  though,  if  made  in  lime,  the  bail  may  be 
relieved  by  motion'.  If  the  bail,  at  any  time  after  the  return  of  the 
capias,  render  the  j)rincii)al  at  a  judge's  chambers,  and  he  be  com- 
mitted to  the  tipstalT,  from  whom  he  escapes  or  is  rescued,  that  will 
not  be  a  good  render'" ;  for  the  courts  will  not  sulTer  the  plaintiflT  to  be 
j>rcjudiced,  by  their  indulgence  to  the  bail. 

When  the  defendant  is  at  targe",  he  may  come  and  render  himself 
or  be  taken  and  rendered  by  his  bail,  either  in  courts  if  sittiii"-,  or 
before  a.  judge  at  his  chambers  ;  and  the  court  or  judge  will  make  out 
a  committitur,  or  minute  of  the  render"  and  commitment'',  and  cause 
tl)e  defendant  to  be  sent  therewith,  in  custody  of  a  tip-staf}',  to  the 
King's  Bench  or  Fleet  prison^.  A  render  may  be  made  by  the  party 
himself,  without  an  attorney"^ :    and  it  is  not  necessary  that  the  de- 

•  Cn..    Pr.    C.  P.   bX     n.rncs.   8'2.   2  H.  ,  j  l,1.    Rnym.  l^G,  7.   Ileuley  ..  Medley, 
'^'"^■-  •^^•'^-                                                              M.  24  0eo.  III.  K.  B. 

b  Fi.  M.    1054.    §  1-2.    C.   P.    2  H.  lilac.  k  ,..  ^,..    ,  a„„.  ,,g.   o.  ^,y.  k.  B. 

'  '^'  '  llealeij  v.  Medley,  M,  '24  Geo,  IH.  K  B 

c  Cas.  Pr.  C.  P.   18.  Pr.  Reg.  83.  names,       ,jar„es,  106,  7. 
62.  6  Taunt.  286.  ,n  ^  ^^j^,,    o^.g.  R.  T.    1  Ann.  reg.  2.  fa). 

d  2  H.  I'lac.  117.  K    B. 

*  1  Bos.  &  Pul.  61.  n  6  Mod.  231. 

f  2  Price,  296.  o  r.  j.  3  Ann.  K.  B. 

B  W'iglitw.  7'.i.  5  Price,  170.  and  see  Fur-  p  Append.  Cliap.  XII.  §36. 

■■"''   26.  q  1  ci.lt.  Kcp.  364. 

"  2  Price,  298.  ^'^y.  r  2  Chit.  Rep.  99. 
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fendant  should  be  taken  to  a  judge's  chambers,  for  the  purpose  of 
rendering-  him  in  discharge  of  his  bail,  unless  he  desire  il";  nor  that 
a  committitur  should    be  entered,  when    a  principal  is  rendered  in 
discharge  of  his  bail,  but  the  bail  may  enter  an  exoneretur,  and  be 
discharged''.     When  the  defendant  is  already  a  prisoner,  he  must  be 
brought  up  by  writ  of  habeas   corpus  cum  causa  ;  which   may  be 
made  returnable  immediaU'^ ;    and   upon  this  writ,   which  may  be 
granted   as   well  where  the  defendant    is   in  custody  on  a  criminal 
charge,  as  under  civil  process*^,  the  court  will  either  commit  the  defen- 
dant to  the  custody  of  the   marshal  or  warden,  or   remand   him  to 
his    former   custody.     In  general,    they  will    commit    him    to  the 
custody  of  the  marshal  or  warden  :    But  where  the   defendant  is  in 
custody  on  a  criminal  account,  the  court  will  remand  him  to  his  for- 
mer custody^.      And  where  an  impressed  man,  not  being  liable  to  be 
taken  out  of  the  king's  service  by  any  process,  other  than   for  some 
criminal  matter,  was  brought  up  by  the  keeper  of  the  Savoy,  to  be 
surrendered  in  discharge  of  his  bail,  the  court  of  King's  Bench  first 
committed  him  to  the  custody  of  the  marshal,  and   then  ordered  him 
to  be  delivered   instanter  to  the  keeper  of  the  Savoy ;  which  was 
done,    and  an  exoneretur  entered  on  the  bail-piecef.     So,  where  a 
bankrupt  had  been  committed,  by  commissioners  of  bankrupt,  to  the 
gaol  at  Bristol,  he  was  remanded  thither  ;   for   the  commissioners 
could  not  come  to  the  prison  of  the  court  to  examine  him^.     And  in  a 
similar  case  it  was  holden,  that  the  habeas  corpus  should  be  issued 
on  the  crown  side  of  the  court  of  King's  Bench  ;  on  which  side  also 
must   be    taken    out    the  subsequent  rule   for  his   surrender  in   the 
action,  his  commitment  pro  forma  to  the  marshal,  and  his  recom- 
mitment to  his   former  custody,  charged  with  the  several   matters 
against  him**.     If  a  defendant  be  in  the  criminal  custody  of  the  court 
of  King's  Bench,  the  court  of  Common  Pleas  will  not  take  him  ou4 
of  such  custody,  in  order  to  surrender  him  in  discharge  of  his  hail'. 
And  a  certiorari  will  not  lie,  to  remove  the  record  of  a  judgment  ob- 
tained against  a  defendant  in  the  county  palatine  of  Durham,  for 
the  purpose  of  enabling  his  bail  to  render  him  in  the  King's  Bench,, 
though  he  be  a  prisoner  for  debt  in  the  custody  of  the  marshal''. 

a  2  Chit.  Rep.  74.  '  1  Bur.  339. 

b  Humphreys  v.  Ditcher,  E.   21  Geo.  III.  g  Ex  parte  Pedley,  T.  23  Geo.  III.  K.  B. 

K.  B.  Ji  3  East,  232. 

c  3  Bur.  1S75.  '  3  Moore,  239.  1  Brod.  &  Bing.  23,  S.  C. 

"1  n  Durnf,  &  East,  226.   15  East,  75.  and  see  13  East,  457. 

e  2  Str.    1217.  but  see  4  Bur.   2034.  8  ''2  Dowl.  &  Ryl.  177. 

Durnf.  Si  East,  227. 
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In  the  King's  Bench,  it  is  a  rule,  that  "  under  every  commitment 
shoukl  be  entered  the  state  ol  the  cause,  at  the  time  of  the  render  :  Ifhe- 
fore  declaration,  Me  sum  sworn  to  on  the  arrest;  hut  if  after  declaration, 
these  words  shouhi  be  adde*!,  declaration  Jilcd  or  delirorcd,  issue, 
or  interlocutory  judgment  signed,  as  the  case  is :  If  after  final 
judgment  in  debt,  the  deht  and  damages ;  in  other  cases,  the 
quantum  of  the  damages''.'*  In  the  Common  Pleas,  the  filacer 
attends  with  his  book,  at  the  judije's  chambers,  and  takes  tlic  render  : 
And  wiicre  it  was  made  on  the  last  day,  the  court  ordered  the  hour 
of  the  day,  or  true  time  of  the  defendant's  surrender,  to  be  entered  by 
the  filacer,  in  order  tliat  it  might  appear  whether  the  surrender  was 
made  before  or  after  the  rising  of  the  court''. 

When   the  crown  is  concerned,    the  courts  will  not,  in  general, 
change  the  custody,    without  the   express  consent  of    its   officers'^ : 
Though  where  a  defendant,  being  charged  in  custody  upon  an  extent 
or  information,  or  for  a  contempt  in  not  paying  the  king's   debt,  is 
brought  up  to  the  court  of  King's  Bench,  on   a  habeas  corpus,  to  he 
surrendered  in   discharge  of  his  hail,  and   it  appears   that  tlie   civil 
action  in  which  he  was    bailed,  was  commenced  before  the  other  pro- 
ceedings, and  the  court  are  satisfied  that  it  is  for  a  just  debt,  and   the 
application  really  made  by  the  bail,  they  will  commit  him,  as  their 
prisoner,  to  the  custody  of  the  marshal :  For,  by  tjie  25  Edw.  III.  stat. 
5.  c.  JO.  "  the  king's  debtors  shall   not  be   protected   from   the   pro- 
"  ceedings  of  their  other  creditors   against  them''."     The  attorney 
general,  however,  may  have  a  habeas  corpus,  to  remand  the  defen- 
dants    In  the  Common  Pleas,  where  A.   was  arrested  and  held  to 
bail  in  a  civil  action,  after  which  an  extent  issued  against  him  at  the 
suit  of  the  crown,  and  he  was  thereupon  committed  to  the  custody  of 
the  sherifis  of  London ;  on  an  application  to  the  court  by  the  bail  for 
relief,  it  washolden,  1st,  that  the  bail  were  not  entitleil   to   enter  an 
cxoneretur  on   the  bail-piece  ;  2ndly,  the  crown  havmg    refused  its 
consent  to  the  defendant's  being  surrendered,  unless  he  should  be  im- 
mediately remanded  to  the  custody  of  the  marshal,   that  this   court 
would  have  no  authority  so  to  remand  him,  after  he  had  been  sur- 
rendered to  the  warden  of  the  Fleet;  and  3dly,   that   the    hail  could 
not  surrender  the    defendant   by  habeas    corpus,    as    a    matter    of 
right,  without  the  consent  of  the  crown  :  But  the  court  expressed 

■  R.  E.  8  Geo.  III.  K.  n.  23.  S.  C.  and  see  Weston  Extents,  90,  &c. 

■*  Barnes,  69.  95. 

c7i«  V.  Pedlei/,  T.  23  Geo.  III.  K.   B.  ^  Hob.  115.  1  Salk.  353.   1    Str.   641.     1 

Barnes,    385.     383.     5    Tauiif,     503.       1  Wils.  '248.   I    Hur.  339.    anii  see  West  on 

Marsh.  166.  S.  C.  8  Taunt.    148.  2  Moore,  Extcn(y,  91,  Sec. 

33.  S.  C.  3  Moore,  259.     1   Brod.    5c   Uin-.  *  1  Wils.  243.   Barnes,  388. 
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their  readiness    to   give   the  bail  time  lor  surrendering    the    defen- 
dant". 

Formerly,  if  the  defendant  had  become  bankrupt,  and  obtained  his 
certificate,  before  the  bail  were  fixed,  the  method  was,  for  the  bail  to 
surrender  him  ;  and  then  for  the  defendant  to  apply  to  be  discharged, 
upon  an  affidavit,  stating  his  having  become  bankrupt,  since  tbe  cause 
of  action  arose,  and  obtained  a  certificate  of  his  conformity  under  the 
commission'".  But  of  late,  when  a  bankrupt  is  clearly  entitled  to  his 
discharge,  the  court  on  motion,  or  a  judge  on  summons,  to  avoid 
circuity,  have  ordered  an  exoneretur  to  be  entered  on  the  bail-piece, 
without  the  form  of  a  regular  surrender  by  his  bail*^  :  And  this  was 
allowed  on  motion,  in  the  King's  Bench,  where  the  certificate  was  not 
obtained  till  after  the  return-day  of  the  capias  ad  satisfaciendum'^. 
But  the  court  of  Common  Pleas  would  not  relieve  the  bail  of  a 
bankrupt,  who  were  fixed  after  the  appearance  day  or  quarto  die 
post  of  the  return  of  the  second  scire  facias,  which  happened  be- 
tween the  signature  of  the  bankrupt's  certificate  by  his  creditors  and 
the  commissioners,  and  the  time  of  its  allowance  by  the  Lord  Chan- 
cellor^  The  court  of  King's  Bench  will  relieve  the  bail  on  motion, 
without  directing  an  issue  to  try  the  fact  of  the  bankrupt's  being  a 
trader  ;  the  certificate,  by  the  statute  5  Geo.  II.  c.  30.  ^  7.  &  13, 
being  made  sufficient  evidence  of  the  trading,  &c^ :  But  if  the  bail 
do  not  apply  to  enter  an  exoneretur  on  the  bail-piece,  till  after  the 
money  levied  upon  them,  they  can  only  be  relieved  on  payment  of 
costss.  The  bail  cannot  plead  the  bankruptcy  and  certificate  of  their 
principal,  in  their  own  discharge  :  but  must  apply  to  the  court  on 
that  ground,  to  be  relieved  on  motion'* :  And  if  an  action  be  com- 
menced, and  the  defendant  become  bankrupt  and  obtain  his  certificate, 
and  afterwards  permit  judgment  to  be  signed  for  want  of  a  plea,  after 
which  the  plaintiffs  proceed  against  the  bail,  the  court  of  Common 
Pleas  will  not  relieve  the  bail  on  motion  :  And  it  seems  that  in  such 
case,  they  could  in  no  way  take  advantage  of  the  bankruptcy  and 
certificate". 

a  5  Taunt.  503.   1  Marsh.  IGfi.  S.  C.  E.  22  Geo.  IH.  K.  B.  upon  the  authority  of 

^  Cowp.  824.  another  case,  which  had  been  determined  on 

c/(/.  ibid.  Barnes,  104.  2  New  Rep.  C.  P.  the  construction  of  the  statute,  after  great 

180.  190.  8  Taunt,  28.   1  Moore,  457.  S.  C.  argument,    contra:    and    see  6  Taunt.  75. 

5  Moore,  21.  but  see  8  Durnf.  &  East,  609.  8  Taunt.  28.   1   Moore,  457.  S.  C.  5  Moore, 

d  Cleveland  v.  Dickenson  and  another,  bail  331.  Ante,  211. 

of  Tomkins,  E.  41  Geo.  III.  K.  B.  and  see  8  14   East,  599.    1    Barn.   &  Aid.  332.  8 

14  East,  599.  1  Barn,  &  Aid.  332.  2  Chit.  Taunt.  28.  1  Moore,  457.  S.  C. 

Rep.  104.  h  ]  Bos.    &  Pul.   448.  450.   (b).    2  Bos. 

e  7  Taunt.  589,  &  Pul.  45. 

f  1  Barn.  &  Aid.  332.  Wilinon  v.  Smith,  '3  Taunt.  4G, 


OP  SPECIAL    liAlL.  291 

Tho  defendant  being  rendered,  notice  thereof  sliould  bo  given, 
Vvithout  dehy,  to  the  ])luintitr's  attorney';  to  thcend  tliat  the  j)hiin- 
fifT",  if  be  tliink  proper,  may  cbarge  tlie  defendant  in  execution,  or  at 
least  that  be  may  not  be  at  any  further  trouble  or  expense  in  proceed- 
ing against  the  bail.  If  the  plaintiff  therefore,  tbr«n«i:;b  want  of 
notice,  continue  to  proceed  ag.iinst  the  l)ail,  though  (Ills  will  not 
vitiate  the  render,  yet  they  i>ball  not  be  relieved  until  they  have  paid 
the  charges''.  13ut  the  notice  need  not  be  given  before  the  rising  of 
the  court,  on  the  day  of  render' :  And  if  the  principal  be  surrendered 
in  time,  but  the  bail  omit  to  give  regular  notice  of  it  to  (he  plaintiff, 
in  consequence  of  which  he  proceeds  upon  the  bail  bond,  or  against 
the  sheriff,  the  bail  may  apply  to  set  aside  the  ))roccedings,  on  l)ay- 
ment  of  costs,  even  after  the  execution  levied,  and  t!ie  money  is  in  the 
sherin''s  hands''.  After  due  notice  of  the  render  of  the  principal,  the 
plaintifl' still  proceeded  against  one  of  the  bail,  in  an  action  of  debt 
on  the  recognizance,  because  no  offer  was  made  to  pay  the  costs  in 
the  suit  against  him,  nor  any  rule  obtained  to  stay  proceedings  on 
payment  of  costs  ;  and  the  court  of  King's  Bench  held  the  subsequent 
j)roeeedings  to  be  irregular,  being  contrary  to  the  rubi  of  Tvin.  1 
Ann^  which  declares  tint  on  such  notice  of  render,  all  further  pro- 
ceedings against  the  bail  shall  ceased  In  the  King's  Bench,  an  affi- 
davit is  required  to  be  made  of  the  service  of  notice  of  render''  ; 
but  this  seems  to  he  oidy  for  the  purpose  of  getting  the  bail-j)iece 
from  the  judge's  chambers,  and  not  necessary  in  order  to  make  the 
render  complete,  so  as  to  discharge  the  bail  below,  and  prevent  an 
attachment  against  the  sherifl^'':  Therefore,  an  attachment  issued 
after  notice  of  render,  but  before  aflidavit  thereof,  is  irregular,  in 
the  King's  Bench= ;  and,  in  the  Common  Pleas,  an  affidavit  of  the 
service  of  notice  offender  is  altogether  unnecessary''. 

The  next  step  to  be  taken,  in  order  to  discharge  the  bail,  in  the 
King's  Bench,  is  to  enter  an  cwuneretiir  on  the  bail-piece  ;  to  etlect 
which,  the  bail-piece,  if  not  already  got,  should  be  obtained  from  the 
judge's  chambers,  and  a  certificate'  from  (jie  prison,  that  the  defen- 

»  7  Durnf.  &,  East,  528.  8  Duriif.  &.  East,  d  8  Dmnf.  &  East,  '2'22.  and  see  1  Price, 

223.  3  Bos.  &  Pill.  232.   I  Price,  358.  Ap-  338.   2  Chit.  Rep.  103.  (aj. 

pend.  Chap.  XII.  §  37.  «  3  East,  306.  and  see  R.  M.  1634.  §  12. 

»»  R.  T.  1  Ann.  rcg.  2.  K.  B.  6  Mod.  238.  C.  P.  Humphries  v.  Ditcher,   E.  21  Geo.  III. 

8  Mod.  281.  4  liac.  Ahv.  420,  21.     5  Duiiif.  K.  B.  16  East,  168,  9.  1  Maule  &  Sel.  742. 

&  East,  368.  8  Durnf.  &  East,  222.  and  see  2  Chit.  Rep.  100. 

Append.  Chap.  XII.  §  33.  ^1  Chit.  Rep.  360. 

*=  Per  Cur.  H.  26  Geo.  III.  K.  R.  b  East,  8  Id.  3J9. 

533.  and  see  2  Smith  R.  242.  2  Chit.  Rep.  ''  Imp.  C.P.  6  Ed.  502. 

103.  '  R.T.  3  Ann.  (rtj.K.  B. 
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tlant  is  in  cuslody.  These  being;  carried  to  tlie  master,  lie  will  enter 
an  e.voneretur  on  the  bail-piece,  which  should  then  he  filed  with 
the  signer  of  the  writs  ;  for  if  the  bail-piece  be  filed  without  an  exone- 
refur,  the  bail  remain  liable,  thougli  the  defendant  be  actually  in 
prison'.  Yet,  where  the  bail-piece  has  been  previously  delivered  out 
to  be  filed,  to  the  plaintiff's  attorney,  who  neglects  to  file  it,  he  can- 
not proceed  against  the  bail,  for  want  of  an  exoneretur^ :  And  where 
the  render  is  in  other  respects  regular,  the  court  will  not  order  an 
exoneretur  to  be  entered  on  the  bail-piece,  upon  paying  the  costs 
that  have  accrued  subsequent  to  the  render^  In  the  Common  Pleas, 
the  exoneretur  is  entered  in  the  filacer's  book,  on  making  the  render 
at  the  judge's  chambers'*.  It  was  formerly  usual  to  make  an  entry 
of  the  render  in  the  marshal's  book,  kept  in  the  King's  Bench  office^; 
but  this  is  now  holden  to  be  unnecessary^ :  the  practice  being,  when 
the  bail  bring  the  defendant  to  the  judge's  chambers  to  be  rendered, 
for  the  judge  to  make  out  a  committitur,  which  is  delivered,  together 
with  the  prisoner,  to  the  tipstaff,  who  carries  him  to  the  King's 
Bench  prison,  and  there  delivers  the  prisoner,  with  the  committitur^ 
to  the  marshal  or  his  officers;  and  it  is  the  duty  of  the  clerk  of  the 
papers  there,  to  make  an  entry  in  the  marshal's  books. 

If  the  plaintiff  do  not  declare  against  the  defendant  in  due  time, 
so  that  the  cause  is  out  of  court''  ;  or  if  he  declare  against  him  for  a 
different  cause  of  action  from  what  is  expressed  in  the  process',^  or 
affidavit  to  hold  to  bail"" ;  or,  by  original  in  the  King's  Bench,  in  a 
different  county  from  that  where  the  action  is  brought'  ;  or  if  the 
sum  recovered  be  under  a  bailable  amount"  ;  his  bail  are  discharged. 
And,  in  the  Common  Pleas,  they  are  not  liable,  where  the  declara- 
tion consists  of  several  counts,  unless  the  plaintiff  recover  for  the 
cause  of  action  specified  in  the  affidavit".     The   affidavit   to  hold  to 

^  R.  E.  1  Ann.  reg.  2.  (a),  K.  B.  1   Salk.  relieved  on  their  own  application,    tliough 

93.  8  Mod.  232.  tiie  court  will  not  discharge  Ihem  at  the  in- 

b  3  Mod.  280.  Barnes,  68.  S.  P.  stance  of  the  defendant. 

c  Say.  Rep.  7,  8.  1  Bur.  409.  '  Per  Cur.  M.  43  Geo.  HI.  K.  B.  3  Wiis. 

J  Imp.  C.  P.  6  Ed.  502.  61.   2   H.  Blac.    278.  2   Bos.  &  Pul.  338. 

«  R.  T.  3  .Ann.  (a).  K.  B.  and  see  1  Salk.  and  see  2  East,  305.  but  see  2   Moore,  301. 

272,3.  12   Mod.   583.  S.   C.  2  Str.    1215.  8  Taunt.  304.   S.  C.    1  Bing.  68. 

1226.  2  Bur,  1049.  2  Snaith  R.  243.   1  Chit.  ^  6  Dnrnf.  &  East,  363.  7  Durnf.  &  East, 

Rep.  361.  80.8  Durnf.  &  East,  27.  1  Chit.  Rep.  659. 

f  2  Barn.  &  Aid.  607.  1  Chit.  Rep.  359.  5   Moore,  209.    but  see   2    Dowl.   &  Ryl. 

S.C.  148. 

S  1  Chit.  Rep.  364.  •  3  Lev.  235.  R.  E.  2  Geo.  II,  (a).  K.  B. 

•>  2  New  Rep.  C.  P.  404.  and  see  1   Chit.  Earnes,  116. 

Rep.  281.  by  which  it  seems,  that  where  ">  Per  Ld.  Kenyan,  in  Lavender  \.  Kilner, 

there  has  been  a  great  and  unnecessary  de.  at  Lancaster,  May,  1797. 

by  in  proceeding  to  trial,  the  bail  may  be  "2  Taunt.  107. 
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bail  must  also  correspond  in  suhstaiicc  with  tlic  j)rocess' ;  but  a  trinint; 
variance  in   the  names  of  tiie  parlies  will   not  be    material,  provided 
lliere  be  no  doubt  as  to  tbeir  identity".     So,  where  the  aOidavit  was 
for  a  certain  sum,  on   a   bill  of  exchaniXe  only,  and   the   |iliiintiir  re- 
covered a  i^ieater  sum,  as  well  on   the  hill  as  lor  i;oods  sold,   the  bail 
were   hoiden   to  be  liable  ordy  for  so   much  as  was  recovered  on  the 
bill  of  exchanc^e''.     Hut  it  is  too  late  to  move  to  enter  an  c.roueretur 
on  the  bail-piece  on  that  ground,  after  bail  put  in  and  justified,  decla- 
ration delivered,   plea   demanded,  and   time   allowed   for   pleading*" : 
And  in  that  court,   the  declaring  in   a  diirerent  county  from    that  in 
wbicli  the  writ  issued,  is  not  deemed  a  waiver  of  the  bail*".     The  bail 
are  also  discharged,  where  the  defendant  dies',  is  made  a  poer  of  the 
realmf,  or  member  of  the  house  of  commons^',  or  becomes  a  bankrupt 
and  obtains  bis  certificate'',  or  is  discliarged  under  an  insolvent  debtors 
act',   &c.  at  any  time  pending  the  action  :  And  in  any  of  ihcse  cases, 
the  courts,  on  motion,  will  order  an  exoneretur  to    be  entered  on  the 
l)ail-i)iece,  or  in  the  filacer's  book.     But,  in  the  Common    Pleas,  a 
variance  between  the  writ  and  count,   (ihe  ac  e/ta/«  being  in  case  on 
promises,  but  the  declaration  in  debt,)   is  noi  a    ground    for  enteriii"- 
an  exoneretur  on  the  bail-piece,  where    the  sum  sworn   to  is   under 
40/''  :    And  in  that  court,  where  the  plainlilf  having  filed  a  bill   ia 
equity,  and  arrested  the  defendant  for  the  saaie  cause  of  action,   had 
in  consequence  of  an  order  out  of  Chancery  for  that  purpose,   elected 
to  proceed  in  equity,  the  court  refused  to  discharge  the  bail,  but  left 
them  to   move   to  set  aside  any  proceedings  which    might    be   taken 
against  them'.     The  courts,  we  have  seen'",  will   not  discharge  the 
bail,  on  the  ground  of  the  insanity  of  their  principal :    And,  where  the 
defendant  was  in  custody  of  the  sheriff,  under  an  extent  of  the  crown 
the  court  of  Common  Pleas  refused  to  grant  his  bail  a  writ  of  habeas 
corpus,  to  bring  him  up,  and  surrender  him  in  their  discharge,  witliout 
the  consent  of  the  attorney  general". 

It  was  formerly  liolden,  that  a  cotfnovit   by  the  principal,  without 
notice  to  the  bail,  did  not  discharge  them ";  And  accordingly,  where 

•  1  Chit.  Rt'p.  659.  (a).  III.  K.  B.  4  East,  190.  S.  C.  cited. 

^  7  Tamit.  304.  1  Moorc,  51.   S.  C.  •"  1  Kenyon.504.   1  Bur.  244,  5.  S.  C.  Id. 

<=  3  .Moore,  305.    1    Brod.    So    Bing.  48.  436.  Cowp.  824.    Ante,  289. 

S.  C.  '2  Chit.  Rep.  105. 

<•  R.  H.  22  Gpo.  III.  C.  P.  ^  \  n.  Blac.  310.   Ante,  148. 

«  Rut  if  thtMlefendaiit  ilic,  aPicr  th<>  rctiiiii  '  7T.m:it.  235.   2  Marsh.  548.  S.  C. 

of  the  ca.  sa.  and   before  it  is  filed,  the  bail  m  Ante,  214. 

are  fixed.     6  D.iriif.  &  I'.ast,  284.  "  5  Taunt.  503.    1  Marsh.  166,  S.  C. 

'  Doug.  45.  "  5  Dunif.  &  East,  277. 

8  Langrid^e  one,  &c.  t.  Flood,  II.  26  Geo. 
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the  (Icteiidant  in  the  action   gave  a  cognovit  for  the  deht  ami  costs, 
payable  by  seven  instalments,  and  afterwards  the  principal  was  dis- 
char"-oil  under  an  insolvent  debtors'  act,  which  related  to  a  certain 
day,  when  three  only  of  the  instalments  were  payable  ;  it  was  holden, 
that  the  bail,  who  had  been  fixed  before  the  passing  of  the  act,  though 
after  the  day  to  which  it  related,  were  liable  for  the  whole  condem- 
nation money,  the  entire  debt,  qua  debt,  being  due  instanter ;  with 
a.  stay  of  execution  only  for  certain  portions,  at  certain  tiines^     But 
where  the  plaintiff  had  taken  a  cognovit  from  the  defendant,  with  an 
agreement  to  receive  the  debt  by  instalments,  of  which  no  notice  was 
given  to  the  bail,  the  court  of  King's  Bench  set  aside  an  execution 
against  them,  sued  out  above  a  year  after  the  judgment,  without  a 
scire  facias  to  revive  it*" :  And  in  general,  although  the  bail  are  not 
discharged,  by  the  plaintiff's  taking  a  cognovit  from  the  principal 
without  their  consent,  where  judgment  is  to  be  entered  up  thereon 
instanter',  or  the  debt  is  payable  by  instalments,  within  the  time  in 
which  the  plaintiff  would  have  been  entitled  to  judgment  and  execu- 
tion, had   he  gone  to  trial  in   the  original  cause''  ;   yet  where  that  is 
not  the  case,  as  where  one  or  more  of  the  instalments  are  not  payable 
till  after  the  expiration  of  that  time,  it  is  now  settled,  in  both  courts, 
that  the  bail  are  discharged''.     This  doctrine  was  first  introduced  in 
courts  of  equity ;  and  is  founded  on  this  principle,  that  every  surety 
has  a  right  to  come  into  a  court  of  equity,  and  require  to  be  j)ermitted 
to  sue  in  the  name  of  the  original  creditor  :  But  if  tiie  creditor  give 
timtf  to  the  original    debtor,   he   thereby  ])revents   the   surety   from 
using  his  name  with  effect.     So  the  courts  of  law   have  held,   that 
the  bail  are  entitled  to  surrender  the  principal  at  any  time,  whenever 
the  plaintiff  himself  would  not  be  precluded  from  taking  a  proceeding 
against  him :   But  if  the  creditor  give  time  to  the  principal,  he  can- 
not during  that  time  take  or  proceed  against  him  :   neither  during 
the  same  period  can  the  bail,  who  are  therefore  discharged*" :    And  this 
doctrine  applies  to  bail  to  the  sheriff,  as  well  as  bail  above".     It  is 
no  ground  however,  for  setting   aside  a  judgment  which  has  been 
signed  against  bail,  that  the  plaintiff  has  accepted  a  composition  from 
the  defendant,  and  suspended  the  execution  of  a  capias  ad  satisfa- 
ciendum which  had  been  issued  against  him,  though  it  were  without 

a  8  East,  433.  2  Blac.  Rep.  1317.   1  Taunt.  159. 

^  \5  East,  617.  ^  Holt,  84.  7  Taunt.  126.  and  see  2  Bos. 

c  1  Taunt.  161.  &  Pul.  61.   1  Taunt.   159.    15   East,   617. 

d  5  Taunt.  319.    1  Maisii.  59-  S.  C.  8  Taunt.  28.  1  Moore,  457.  S.  C.  18  Ves. 

'•  15  East,  617.  4  Taunt.  456.  5  Taunt.  -20.  3  Price,  216,  17.  1  Mad.  Chan.  234,  5. 

319.   1  .Marsh  59.  S.  C.  2  Marsh.  83.  S.  P.  c4Bavn.  &.  Ald.yi. 
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tlie  knowledge  or  consent  of  (he  bail  ;  as  they  arc  not  prevented 
thereby  from  surrendering  their  principal*.  So,  where  a  ])lainliff  re- 
ceives bills  of  exchange  from  a  defendant,  with  an  agreement  that  he 
shall  not  be  precluded  from  proceeding  while  the  bills  are  running, 
the  bail  are  not  tiiercby  discharged''.  It  is  not  any  defence  at  law, 
to  an  aclion  on  a  bond  against  u  surety,  that  by  a  parol  agreement, 
time  has  been  given  to  the  principal'  :  And  the  sureties  on  a  replevin 
bond  are  not  dischargetl,  by  time  being  given  to  the  j)laintiiV  in  re- 
plemn'\ 

In  cases  of  bankruptcy,  it  is  holden  that  the  court  will  not  relieve 
the  bail,  on  the  ground  that  the  debt  was  contracted  while  the  de- 
fendant was  resident  in  a  foreign  country,  and  before  he  became  a 
bankrupt  by  the  laws  of  that  country,  though  he  may  have  obtained 
his  certificate  there'.  And  where  the  defendant  became  baMkrui)t, 
before  the  statute  49  Geo.  III.  c.  121.  §  1  i.,  and  the  plaintilV  proved 
his  debt  under  the  commission,  but  did  not  otherwise  proceed  under 
it,  the  court  held  that  the  bail  were  liable;  though  the  plaintilV  had 
lain  by  two  years,  before  he  brought  his  scire  facias  against  them^ 
But  now,  since  the  making  of  the  above  statute,  if  a  j)lain(iir,  after 
judgment  obtained,  prove  his  debt  under  a  commission  of  bankrupt 
sued  out  against  the  del'endant,  and  also  proceed  against  the  bail, 
the  latter  are  thereby  entitled  to  their  discharge  ;  and  the  court  on 
motion  will  order  an  e.voneretiir  to  be  entered  on  the  bail-piece". 
Hail  to  the  sherilT  however,  we  have  seen'',  arc  not  considered  as 
sureties,  or  liable  for  the  debt  of  a  bankru|)t,  within  the  meaning  of 
the  statute  49  Geo,  111.  c.  12 1.  §  8.  And  therefore,  where  such 
bail,  being  fixed  with  the  debt  and  having  paid  it,  sued  the  prin- 
cipal and  obtained  judgment,  after  a  commission  of  bankruj)t  had 
issued  against  him,  but  before  he  hail  obtained  his  certificate,  and 
after  he  had  obtained  it  the  bail  in  the  second  action  applied  to  be 
exonerated,  on  the  ground  that  the  plaintiffs,  the  bail  in  the  original 
action,  might  j)rove  their  debt  under  the  commission,  by  virtue 
of  the  last  mentioned  statute,  the  court  of  Common  Pleas  refused  to 
interfere  in  a  summary  way,  but  left  the  bail  to  their  writ  of  audita 
querelii} ;  upon  which  the  bail  rendered  the  defendant,  and  the  court, 
on  a  subsequent  application,  refused  to  discharge  him''. 

•  5  Taunt.  614.   1  Marsh.  IJO.  S.  C.  331.  but  vide  ante,  207. 

b  7  Taunt.  l^G.  ^  Hill  v.  Simpson,  bail  of  Jackson,  TI.  '26 
c  5  Bam.  &  Aid.  187.  2  Cliit.  Rep,  32ik       Geo.  lU.  K.  B.  but  see  2  Biac.  Rep.  1317. 

S.  C.  8  2  Taunt.  246.  Anle,  204,  5. 

<1  r.  Taunt,  379.    2  Marsh.   81.  S.  C.    7  ^Anlc,2\0. 

Taunt.  97.  2  Mar>li.  392.  S.  C.  and  see  3  i  6  Taunt.  329.  2  Marsh.  37.  S.  C. 

Price,  214.  but  se.;  7  Price,  223.  ''  6  Taunt.  330.  2  Mar»li.  192.  S.  C. 
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J  (a  (lerL'iidant  be  sent  out  of  tlic  kingdom,  under  tl»e  alien  act",  the 
court  of  King's  Bench  will  order  the  bail  bond  to  be  delivered  up  to 
be  cancelled'",  or  permit  the  bail  above  to  enter  an  exoneretur ;  unless 
they  are  indemnified,  or  have  money  in  their  hands  belonging  to  the 
tlefondant,    sufficient  to  answer  the  plaintiflF's  demand*^  :  And  they 
will  also  permit  an  exoneretur  to  be  entered,  where  the  defendant  is 
under  sentence  of  transportation   for  a  felony'^;  or  being  a  seaman, 
and  having  been  holden  to  bail  on  mesne  process,  for  a  debt  under 
20^.  is  impressed  into  the  king's  service*.   But  where  the  defendant  was 
in  custody,  under  a  charge  of  murder  committed  in  Jreland,  where 
a  bill  was  found  by  the  grand  jury  against  him,  and  application  had 
been  made  to  the  secretary  of  slate,  to  send  him  over  there,  in  order 
to  take  his  trial  ;  the  court  of  King's  Bench,  though  they  granted  a 
habeas  corpus  to  bring  him   up,   in   order  that  he  might  be  sur- 
rendered by  his  bail,  would  not,  without  an  actual  surrender,  allow 
an  exoneretur  to  be  entered  on  the  bail-piece^:  And  in  a  late  case^, 
the  defendant  being  in  custody  of  a  messenger,  under  an  order  of  the 
secretary  of  state,  for  the  purpose  of  being  sent  out  of  the  kingdom 
by  virtue  of  the  alien  act*',  the  court  of  King's  Bench  refused  to 
issue  a  habeas  corpus,  on  the  application  of  his   bail,  to  bring  him 
up,  that  they  might  render  him  in  their  own  discharge,  on  account 
of  the  public  inconvenience,  and  of  the  probable  risk  of  his  passage, 
which  had  been  taken  in  a  ship  immediately  about  to  sail  to  his  des- 
tined port :  And  they  also  refused,  while  he  was  still  in  the  kingdom, 
and  might  possibly  be  set  at  large  again,  to  enter  an  exoneretur  on 
the  bail-piece  ;  but  they  said  they  would  remember  that  the  situation 
of  the  bail  was  without  any  fault  of  theirs,  if  any  proceedings  were 
taken  against  them  in  the  mean  time'. 


a  33  Geo.  III.  c.  4. 

*>  7Durnf.  &  East,  517. 

•:  6  Diirnf.  &  East,  50. 52.  246. 

«i  Id.  247. 

«  7  East,  405. 


f  7  Durnf.  &,  East,  226.  15  East,  78. 
S  13  East,  457.  Anle,28S. 
^  43  Geo.  III.  c.  155. 
>  J  3  East,  457.  ^«/«,  288. 
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Of  Pkoceedings  against  Bail  lo  the  Sheriff,  upon 
the  Bail  Bond;  and  against  the  Sheriff,  to  compel 
him  to  return  the  Writ,  and  bring  in  the  Body. 

I  F  bail  above,  when  necessary,  be  not  put  in  and  perfected  in  due 
time,  (lie  bail  bond  is  forfeited  ;  and  the  plaintiir  may  either  take 
an  asuii^Hment  of  it",  and  proceed  thereon  aj^ainst  the  defendant  and 
his  bail  to  the  shcrilT,  or  he  may  proceed  ajjainst  the  sheriff  himself, 
to  compel  him  to  return  the  writ,  and  bring  in  the  body  of  the  de- 
fendant^. 

If  the  bail  below  be  sufficient,  it  is  usual  for  the  plaintiff  to  take  an 
assignment  of  the  bail  bond  ;  which  it  seems  he  may  do,  even  after 
service  of  the  rule  to  bring  in  the  body%  or  moving  for  an  attachment ; 
but  after  he  has  sued  out  an  attachment  against  the  sheriff,  he  has 
made  his  election,  and  cannot  afterwards,  whilst  the  attachment  re- 
mains in  force,  take  an  assignment  of  the  bail  bond'^ :  And,  in  (he 
Common  Pleas,  if  bail  above  be  put  in  and  justified  in  due  time 
after  the  sheriff  is  ruled  to  bring  in  the  body,  the  court  will  set  aside 
the  proceedings  in  an  action  upon  the  bail  bond,  commenced  previous 
to  the  time  of  justification' :  So  that  the  plaintiff,  in  that  court,  is 
not  at  liberty  to  proceed  on  the  bail  bond,  pending  the  rule  to  bring  in 
the  body.  But  wiiere  the  sheriff's  officer,  on  the  attachment  being 
lodged,  prevailed  on  the  plaintiffs  to  withdraw  it,  and  take  an  assign- 
ment of  the  bail  bond,  which  the  j)laintiffs,  in  order  to  relieve  the 
sheriff,  accordingly  took,  and  commenced  an  action  thereon,  the  court 
of  King's  Bench  held,  that  the  plaintiffs  might  abandon  their  attach- 
ment in  this  case,  and  then  take  an  assignment,  and  proceed  on 
the  bail  bond'.  And,  in  the  Exchequer,  where  the  attachment  against 
the  sheriff  has  been  set  aside  for  irregularity,  it  is  no  bar  to  an  assign- 
ment of  the  bail  bond^ 

•  Append.  Chap.  XIII.  §  J.  Pr.  121.  Kxcheq.  but  sec  Imp.  K.  B.  203. 

*  Gilb.  C.  P.  20.  and  see  2  .Saund.  60.  b.       214.  contra. 

r.  61.0.6.  c.  '^  Cunnin^hiimw  Ckambcrs,Y..  ^5  Geo.  HI. 

^  Robinson,  assignee,  &Cc.  v.   Owen,  bait  of  K.  B.  and  see  1  Chit.  Rep.  394. ««  »o<a. 
Dunkin,  M.  36  Geo.  III.  IVidexiin  v.  Ifanei/,  *  3  Bos.  &  Pul.  564. 

bailo/M.rldli,  M.  51  Geo.  HI.  K.  I).  3  Bo^.  f  1  j  East  215. 

&  Pul.  J64.  C.  P.  UiijIiUv.  406.   Man.  Ex.  i  Wi^htw.  4U6. 
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Before  the  statute  for  the  ameiulment  of  the  law',  the  sherilT  was 
not  compeUahle  to  assiiijn  the  hailbonrl^;  though   if  lie  had  not  as- 
signed it,  the  court  would  have  amerced  him'' :  and  the  old  way  was, 
first  to  give  a  rule  for  the  sheriff  to  bring  in  the  body,  before  the 
j)laintiff  could  take  an  assignment  of  the  bail  bond''.     Another  mis- 
chief at  common  law  was,  that  after  an  assignment  of  the  bail  bond, 
the  action   thereupon  must  have  been   brought   in   the  name  of  the 
sheriff,  who  might  have  released  it,  and  thereby  driven  the  plaintiff 
into  a  court   of  equity"*.      To   remedy  these  inconveniences,  it  was 
enacted  by  the  above  statute,  that  "  if  any  person  or  persons  shall  be 
"  arrested,  liy  any  writ,  bill  or  process,  issuing  out  of  any  of  the 
"  courts  of  record  at  IVestminster,  at  the  suit  of  any  common  per- 
"  son,  and  the  sheriff  or  other  officer  take  bail  from  such  person, 
"  against  whom  such  writ  bill  or  process  is  taken  out,  the  sheriff  or 
*'  other  ofHcer,  at  the  request  and  costs  of  the  plaintiff  in  such  action 
"  or  suit,  or  his  lawful  attorney,  shall  assign  to  the  plaintiff  in  such 
"  action,  the  bail  bond  or  other  security  taken  from  such  bail,  by  in- 
"  dorsing  the  same,  and  attesting  it  under  his  hand  and  seal,  in  the 
"  presence  of  two  or  more  credible  witnesses,  which  may  be  done 
"  without  any  stamp  ;  provided   the   assignment  so  indorsed  be  duly 
"  stamped,  before  any  action  be  brought  thereupon  :  and  if  the  said 
"  bail  bond  or  assignment,  or  other  security  taken  for  bail,  be  for- 
"  felted,  the  plaintiff  in    such    action,  after  such  assignment  made, 
"  may  bring  an  action  and  suit  thereupon  in  his  own  name  ;  and  the 
"  court  where  the  action  is  brought  may,  by  rule  or  rules  of  the  same 
"  court,  give  such  relief  to  the  plaintiff  and  defendant  in  the  original 
"  action,  and  to  the  bail,  upon  the  said  bond  or  other  security  taken 
"  from  such  bail,  as  is  agreeable  to  justice  and  reason  ;  and  that  such 
"  rule  or  rules  of  the  said  court  shall  have  the  nature  and  effect  of  a 
"  defeazance  to  such  bail  bond,  or  other  security  for  bail."     This  act, 
and  all  the  statutes  of  jeofails,  are  extended  by  the  24th  section,  to  all 
courts  of  record  in  the  counties  palatine  of  Lancaster^  Chester,  and 
Durham,  and  the  principality  of  fVales,  and  to   all  other  courts  of 
record  within  this  kingdom^ 

Upon  this  statute,  it  has  been  said,  the  bail  bond  may  be  assigned 
before  it  is  forfeited,  though  it  cannot  be  put  in  suit  till  afterwards^. 
And  it  is  a  rule  in  the  Common  Pleas,  that  "  no  bail  bond  taken  in 

a  4  &  5  Ann.  c.  16.  §  20.  §  35.  for  the  assignment  of  bail  bonds,  on 

•>  1  Mod.  228.  process  issuing  out  of  the  court  of  session 

<=  I  Sid.  23.  2  Mod.  84.  of  Chester,  and  the  court  of  Common  Pleas 

•J  1  Salk.  99.  at  Lancaster,  and  the  proceedings  thereon, 

e  Gilb.  C.  P.  2.  s  Barnes,  77. 

f  And  see  the  statute  22  Geo.  II.  c.  46. 
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L<nid(in  or  Middlesex,  by  virtue  of  any  process  issuing  out  ol'  tliut 
court,  returnable  on  \\\c  Jirnt  return  of  any  term,  slinll  be  put  in  suit 
until  after  the  Ji fill  day  in  full  term  ;  and  tliat  no  bail  bond  taken  in 
any  otber  city  or  county,  by  virtue  of  sucli  process,  sball  be  j)ut  in 
suit  until  after  the  niitth  day  in  full  term  :  and  that  no  bail  boiul 
taken  in  L(juduii  or  liUddlcHex,  by  virtue  of  any  process  issuing  out 
of  that  court,  returnable  on  the  necond  or  any  other  subsecjuent  re- 
turn, shall  be  |)ut  in  suit  until  alter  the  end  o\  four  days  exclusive  of 
(hi;  day  on  which  such  process  sliall  be  ex))ressed  to  be  returnable  ; 
and  that  no  bail  bond  taken  in  any  other  city  or  county,  by  virtue  of 
such  last  mentioned  ])rocess,  shall  be  put  in  suit  until  after  the  end  of 
eii>ht  days  exclusive  of  the  day  on  which  such  last-mentioned  process 
shall  be  expressed  to  be  returnable  ;  upon  pain  of  having  all  proceed' 
ings  u|)on  such  bail  bonds  to  the  contrary,  set  aside  with  costs'."  But 
in  the  King's  Bench  it  has  been  holdcn,  that  if  the  fourth  day  for 
j)erfccting  bail  be  the  last  day  of  term,  and  the  bail  be  not  perfected 
before  the  rising  of  the  court  on  that  day,  an  assignment  of  the  bail 
bond  (o  the  i)laiiUi(r,  in  the  evening  of  that  day,  is  regular^.  After 
defaidt  made  in  jMitling  in  special  bail  in  time,  it  is  not  enough  that 
bail  are  afterwards  put  in  :  but  the  plaintiff  may  take  an  assignment 
of  the  bail  bond,  and  proceed  thereon,  unless  the  bail  be  also  justified, 
(hough  not  before  excepted  to".  And  where  the  defendant  had  neg- 
lected to  put  in  and  perfect  bail  above,  the  court  of  King's  Bench  held 
that  the  plaintiff  was  not  out  of  court,  by  omitting  to  declare  in  the 
original  action,  within  two  terms  after  the  return  of  the  writ ;  but  he 
might  still  take  an  assignment  of  the  bail  bond''  :  for  he  was  not 
boun<l  to  declare  de  bene  ease,  within  the  time  limited  for  the 
tlefendant's  appearance,  and  after  that  time  he  could  not  declare, 
until  the  defendant  had  actually  apjieared.  But,  where  the  plaintiff 
is  completely  out  of  court,  by  not  declaring  in  the  original  action, 
within  a  year  after  the  return  of  the  writ,  or,  in  the  Common  Pleas, 
before  the  end  of  the  vacation  of  the  second  terra  after  it  is  returnable, 
it  seems  that  he  cannot  afterwards  regularly  take  an  assignment  of 
the  bail  bond'" :  And  in  the  latter  court,  though  the  assignment  of 
the  bail  bond  be  regular,  as  being  taken  while  the  action  was  pending, 
yet  if  the  plaintiff  be  afterwards  guilty  of  laches,  to  the  prejudice  of 
the  bail,  the  court  will  stay  the  proceedings  thereon''.     The  plaintiff, 

«  R.   T.  30  Geo.  III.  C.  P.   1    II.  Dlac.  24  Geo.  III.  K.  B.  Imp.  K.  B.  9  Ed.   194. 

525,  6.  .Tiul  see  a  former  rule  of  II.  9  Ann.  and  see    2    East,   442.    Prac.    Reg.    It.    3 

res-  4-  C.  P.  2  Blac.  Rep.  1009.  Price,  259. 

•■  8  Dtirnf.  &,  E.ist,  4.  e  o  i}|.,c.  Ucp.  876.  4  Taunt.  715. 

«=  7  East,  «)7.  '  3  Bos.  &.  Pul.  221.  4  Taunt.  715. 

'^2  Str.    120.'.   Cnimidiaclw  Uiarulkr,  T. 
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however,  may  proceed  aj^iiinst  the  bail,  althoui^li  the  action  be  out  of 
court,  if  it  i\o  not  appear  that  it  was  out  of  court  before  the  plaintitF 
took  an  assii^nment  of  the  bail  bond''.  In  the  Exchequer,  the  court 
on  motion  will  stay  proceedings  against  bail,  on  payment  of  costs, 
although  the  plaintiff  has  neglected  to  proceed  against  them  on  the 
bond,  as  early  as  he  might  have  done,  if  the  bail  had  any  reason  to 
think  that  the  plaintiff  did  not  mean  to  proceed  in  the  action,  such  as 
the  bankruptcy  of  the  defendant.  But  when  a  trial  has  been  lost,  the 
bail  bond  will  be  ordered  to  stand  as  a  security,  if  the  bail  have  not 
applied  to  stay  proceedings  on  the  earliest  opportunity'^. 

The  assignment  may  be  made  by  the  high  sheriff,  or  by  the  under- 
slieriffin  his  name,  and  even  by  the  under-sheriff's  clerk  in  his  office'^; 
and  must  be  stamped  with  a  half  crown  stamp'',  before  the  bringing  of 
the  action  on  the  bail  bond* :  And  as  the  assignment  may  be  made, 
so  the  action  may  be    brought,    in    any  county^      It  was   formerly 
usual  for  the  plaintiff  to  bring  several  actions,  against  the  principal 
and  his  bail,  upon  the  bail  bond ;  but  this  practice  being  considered 
unnecessary  and    oppressive,  was   discountenanced    by  the  court  of 
King's  Bench    in    a    late    case*?,  where  the  assignee  of  a  bail  bond 
brought  separate  actions  thereon,  without  suggesting  any  sufficient 
reason  for  so  doing ;  and  the  court,  under  the  discretionary  power 
vested  in  them  by  the  statute  4  &  5  Ann.  c.   16.  §  20.  stayed  the 
proceedings  in  all  the  actions,  upon  payment  of  the  costs  of  one  of 
them.     The  action  upon  the  bail  bond  must  necessarily  be  brought 
in  the  same  court  from  whence  the  process    issued,   on  which    the 
bond  was   taken'' ;   otherwise   the   parties   could  not  have  the  relief 
intended  by  the  statute.     This  rule  applies,  in  the  King's  Bench,  to 
actions  brought  on  the  bail  bond  by  the  sheriff  himself,  as  well  as 
his  assignee'  ;  but  it  is  otherwise  in  the  Common  Pleas'',  and  Exche- 
quer' :  and  although  it  be  irregular  to  bring  an  action  on   the  bail 
bond,  in  a  different  court  from  that  in  which  the  original  action  was 
commenced,  yet  the  defendant  cannot  lake  advantage  of  this,  under 


a  4  Taunt.  715.  ^  Ante,  298. 

^  3  Price,  237.  f  2  Str.  727.  2  Ld.  Raym.  U35.  S.  C. 

c  Per  Ld.  Mansfield,  in  Harris  v.  Ashley,  6  2  Barn.  &  Aid.  398.   1   Chit.  Rep.  387. 

Sit.  Mid.  M.  30  Geo.  1[.  French  v.  Arnold,  S.  C. 

T.  3  Geo.  III.   1  Str.  CO.  (I).  4  Campb.  36.  ''  1  Bur.  642.  3   Bur,   1923.  Bariie?,  92. 

and  see  3  Barn.  &  Aid.  243.  but  see  Kilson  117.  3  Wils.  348.  2  Blac,  Rep.  838.  S.  C. 
and  Fif^g,  1    Str.  60.  10   Mod.   288.  S.  C.  >  8  Durnf.  &  East,  132.  but  the  action  in 

contra.  this  case  had  been  removed  from  an  inferior 

•f  Stat.  48  Geo.  III.  c.  149.  Sched.  Part  II.  court. 
§  Ml.  35  Geo.  III.   c.    184.  Scked.  Part  II.  •<  1  H.  Blac.  631. 

§111.  '8  Price,  174. 
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the  plea  of  7ion  est  fact  nni\  When  the  plaintiil'  lias  taken  an  assign- 
ment of  the  bail  bond,  he  cannot  proceed  in  the  oiiginal  action,  so 
long  as  he  retains  his  right  to  sue  upon  it"'. 

The  proceedings  on  the  hail  bond  maybe  set  aside,  if  irregular ; 
or  stayed,  if  ngular,  upon  terms,  at  the  instance  of  the  «lefendant% 
or  of  the  sherilf  or  his  bail,  in  order  that  there  may  be  a  trial  in  the 
original  action.  And  the  rule  for  staying  (he  proceedings,  maybe 
obtained  on  the  same  day  that  the  bail  justilied '.  The  causes  of  irre- 
gularity are  as  various  as  the  different  proceedings  out  of  which  tlicy 
arise.  In  general,  the  irregularity  is  in  the  writ,  as  that  it  was  return- 
able on  a  day  out  of  term'",  &.c.  -,  or  in  the  allidavit  to  hold  to  bail, 
arrest,  bail  bond,  or  excei)tion  to  bail;  or  (hat  the  bond  was  put  in 
suit  before  it  was  forfeited.  When  a  bail  bond  has  been  improjjerly 
taken,  the  court  will  order  it  to  be  delivered  up  to  be  cancelled  :  And 
the  assignment  of  a  bail  bond  was  set  aside,  as  having  been  made 
pending  a  rule  to  set  aside  proceedings  for  irregularity,  and  to  stay 
proceedings  in  the  mean  time ;  the  proceedings  being  suspended 
thereby  for  all  purposes,  till  the  rule  was  discharged^  So,  the  pro- 
ceedings on  (he  bail  bond  were  set  aside,  where  the  assignment  was 
taken  after  the  defendant  had  given  a  cognovit,  without  the  know- 
ledge of  the  bail,  for  payment  of  the  debt  and  costs".  Where  the 
plaintifi  took  an  assignujcnt  of  the  bail  bond,  and  afterwards  gave 
notice  of  exception  to  the  bail,  without  entering  it,  the  court  of  King's 
Bench  held  that  the  plaintill's  irregularity,  in  not  entering  an  excep- 
tion, was  not  waived  by  the  defendant's  having  given  two  notices  of 
justification,  under  one  of  which  the  bail  had  justified,  and  therefore 
held  that  the  proceedings  should  be  stayed'' ;  but  they  would  not 
order  the  bail  bond  to  be  delivered  up  to  be  cancelled''.  The  courts 
would  not  formerly  have  ordered  a  bail  bond  to  be  delivered  up,  on 
the  ground  of  a  misnomer' :  nor  can  it  be  cancelled,  in  the  King's 
Bench,  on  (he  ground  of  the  plaintilFs  attorney  having  neglected  to 
take  out  his  certificate^  ;  nor,  in  the  Common  Pleas,  because  a  de- 
fendant has  been  arrested  on  a  special  capias,  in  which,  as  well  as  in 
the  atiidavit  to  hold  to  bail,  the  initials  only  of  his  christian  name 
were  inserted',  though  it  is  otherwise  in  the  King's  Bench™  ;  or  be- 

»  '2  Campl>.  396.  h  1  Chit.  Rep.  114. 

•>  Eaton  V.  Beaitie,  E.  45  Geo.  III.  K.  B.  '3  Durnf.  &  East,  372.  2  Bos.  5c  P(il. 
2  Smith  R.  489.  S.  C.  4Tauiit.  715.   1  Cliit.       109.  but  see  4  Maule  &  Sel.  361.  1  Chit. 

Rep.  3y4.  in  nnlii.  Rep.  232.  2  Chit.  Rep.  357.  contra. 

<^  Barnes,  74.  k  1  Dowl.  &,  Ryl.  215.  Ante,  73. 

•*  2  Chit.  Rep.  103.  '2  Bos.  &  Pul.  466. 

«  1  Sir.  399.  "»4  Barn.  Sc   Aid.  53(3.  2  Dowl.  &   Ryl. 

*  4  Diirnf.  &  East,  176.  73.  237.  Ante,  146.  160. 

6  4  Barn.  &  Aid.  91. 
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cause  the  place  where  the  affidavit  to  hold  to  bail  was  sworn,  is  not 
mentioned  in  the  jurat^.  So,  if  a  non-commissioned  officer  has  been 
arrested  and  given  bail,  the  court  of  Common  Pleas  will  not,  alter 
judgment  recovered  against  the  bail,  set  aside  the  proceedings,  and 
cancel  the  bail  bond'' :  And  in  that  court,  if  the  plaintilF  sue  out  writs 
into  two  counties,  and  arrest  the  defendant,  who  gives  bail  to  the 
sheriff  in  both,  the  plaintiff  may  regularly  proceed  on  the  first  bail 
bond^  In  the  Exchequer,  when  the  bail  do  not  appear  to  justify  on 
the  day  mentioned  in  the  notice,  but  on  a  subsequent  day,  according 
to  further  notice,  and  the  plaintiff,  on  the  morning  of  the  latter  day, 
take  an  assignment  of  the  bail  bond,  and  sue  out  process  thereon, 
the  proceedings  are  regular,  although  ihe  rule  for  the  allowance  of 
bail  be  served  on  the  same  day ;  nor  is  it  a  waiver  of  the  assignment, 
that  the  plaintiff  attended  to  oppose  the  justification  of  bail**. 

In  the  King's  Bench,  by  a  late  rule  of  court' ,  "  no  rule  can  be  drawn 
up  for  staying  proceedings  regularly  commenced  on  the  assignment  ' 
of  a  bail  bond,  unless  the  application  for  such  rule,  if  made  on  the  part 
of  the  original  defendant,  be  grounded  upon  an  affidavit  of  merits  ;  or, 
if  made  on  the  part  of  the  sheriff  or  bail,  or  any  officer  of  the  sheriff, 
be  grounded  upon  an  affidavit,  shewing  that  such  application  is  really 
and  truly  made  on  the  part  of  the  sheriff  or  bail,  or  officer  of  the 
sheriff,  (as  the  case  may  be,)  at  his  or  their  own  expense,  and  for  his 
or  their  only  indemnity,  and  without  collusion  with  the  original  de- 
fendant." This  rule,  it  will  be  observed,  only  applies  to  staying  pro- 
ceedings regulai'ly  commenced  on  the  assignment  or  a  bail  bond  : 
And  they  cannot  be  stayed,  where  the  motion  is  made  on  behalf  of 
the  defendant,  without  an  affidavit  of  merits,  although  the  plaintiff 
has  opposed  the  justification  of  bail,  and  received  the  costs  of  oppo- 
sition'". The  affidavit,  if  made  on  behalf  of  the  defendant,  must 
expressly  state,  that  he  has  a  good  defence  to  the  action  upon  the 
merits  ;  an  affidavit  that  he  has  a  good  defence  to  the  action  merely, 
not  being  sufficient" :  And  if  the  application  be  made  by  the  bail, 
after  notice  of  render  has  been  given,  the  affidavit  must  state  that 
the  application  is  made  bond  Jide,  on  their  behalf'  :  But  when  an 
affidavit  of  merits  is  produced,  it  is  not  necessary  to  state  on  whose 
behalf  the  motion  is  made".  In  the  Common  Pleas,  on  motion  by  the 
bail  to  stay  proceedings  on  the  bail  bond,  or  against  the  sheriff,  on 

»  ]  Bos.  &  Pul.  105.  fnj. 
«•  4  Taunt.  537.  f  1  Chit.  Rep.  G77. 

c  2  Taunt.  67.  and  see  1  Chit.  Rep.  392.  g  5  Barn.  &  Aid.  703. 

•*  9  Price,  5.  9.  i.  i  chit.  Rep.  i27. 

e  R.  M.  59  Geo.   III.   K.  B.  2  Barn.   &  *  Id.  572. 

Aid.  240.    1   Qiit.   Rep.  348.   faj.  572,  3. 
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ijaymciit  of  costs,  the  court  do  not  require  the  bail  to  swear  to  merits; 
nor  is  there  any  distinction  in  this  respect,  whether  a  trial  has  been 
lost  or  not".  In  the  Exchequer,  when  a  trial  has  not  been  lost,  the 
court  on  motion  will  stay  procecdint^s  on  an  assigninerjt  of  a  bail  bond, 
the  defendant  huviui;  since  put  in  and  pcrlected  bail,  without  jniynierU 
of  costs,  or  any  allidavit  of  merits,  or  that  the  aj)plication  is  made  in 
ease  of  the  sherill"  or  bail ;  nor  will  (hey  order  tlie  ituil  bond  in  such 
case  to  stand  as  a  security,  but  only  require  that  the  plainlill"  shall  be 
put  in  the  same  situation,  as  if  the  bail  had  justified  in  due  time''. 
And  they  refused  to  order  a  bail  bond  to  stand  as  a  security,  where 
the  plaintiir  had  lost  a  trial  by  his  own  conduct,  in  not  accepting  rea- 
sonable terms  ollered  him  by  the  defendant'. 

When  the  proceedin«^s  on  a  bail  bond  are  irregular,  or  af^ainst 
good  faith,  it  is  not  necessary  to  put  in  ami  perfect  bail  in  the  ori|;inal 
action,  in  order  to  set  them  aside'' :  And  if  the  defendant  be  surren- 
dered by  his  bail  above,  though  without  justifying,  after  the  time  al- 
lowed them  for  justification  has  expired,  the  court  of  King's  Bench, 
we  have  seen,  will  stay  the  proceedings  on  the  bail  bond,  upon  pay- 
ment of  costs*.  But  when  the  proceedings  are  regular,  and  the  de- 
fendant, not  having  been  surrendered  by  his  bail  above,  applies  to  stay 
them  upon  terms,  he  must  in  general  put  in  and  perfect  bail  above, 
before  the  apjdication  is  made'  :  Yet,  upon  particular  occasions,  the 
rule  to  stay  the  proceedings  may  be,  upon  condition  that  the  defendant 
shall  put  in  and  perfect  bail?.  And,  whenever  the  defendant  is  guilty 
of  a  neglect,  in  not  putting  in  bail  in  due  time,  by  which  the  bail 
bond  becomes  forfeited,  the  notice,  in  case  the  party  mean  to  put  in 
bail,  (in  order  to  stay  the  proceedings  upon  the  bail  bond,)  should  be, 
that  he  will  put  in  and  perfect  bail  on  such  a  day  ;  when  the  plaintiff 
may  o|)pose  them  in  court,  without  its  being  a  waiver  of  the  bail 
bond''.  Bail  above,  when  necessary,  being  put  in  and  perfected,  the 
court  should  be  moved  in  term  time,  or  an  application  made  to  a  judge 
in  vacation',  for  a  rule  or  summons  to  stay  the  proceedings  on  the 
bail  bond,  on  payment  of  costs,  and  that  in  the  mean -time  all  j)ro- 
ceedings  be  stayed  ;  and  it  is  usual  to  draw  up  the  rule  for  the  allow- 
ance of  the  bail,  with  the  rule  or  summons  for  staying  the  proceedings, 
and  serve  them  both  together.  lu  the  Common  Pleas,  notice  of  the 
intended  motion  should  be  given  to  the  plaintiff's  attorney,  and  "  why 

»   I  New  Uep.  C.  P.  123.  a2<2.  AnU,  284. 
»>  3  Price,  52.  f  4  Moore,  149. 

«  8  Price.  610.  g  Per  Duller,  J.   H.  20  fieo.  III.  K.  B. 

*  4  Moore,  149.  ''  Cowp.  7G9. 

e  5  Durnf.  &,  East,  401.  634.  7  Duinf.  &  '    1  Scl.  Pr.  200. 

East,   297.  529.  and  see  8  Duriif.   &,  East, 
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in  the  mean-time  all  proceedings  should  not  be  stayed ;"  otherwise 
the  court  will  not  add  these  words  to  the  rule*.  When  the  plaintiff 
has  not  lost  a  trial,  the  court  in  term  time,  or  a  judge  in  vacation,  will 
stay  (he  proceedings  on  the  bail  bond,  upon  putting  in  and  perfecting 
bail  above,  and  paying  the  costs  incurred  by  the  assignment  of  the 
bail  bond,  to  be  taxed  by  the  master  in  the  King's  Bench,  or  protho- 
notaries  in  the  Common  Pleas  ;  and  also,  if  necessary,  or  the  state  of 
the  cause  require  it**,  upon  receiving  a  declaration  in  the  original 
action,  pleading  issuably,  and  taking  short  notice  of  trial,  so  that  the 
cause  may  be  tried  the  same  term*^.  But  if  the  plaintiff  has  lost  a 
trial,  the  court  or  a  judge  will  further  require  the  bail  to  consent,  that 
the  bail  bond  shall  stand  as  a  security,  even  when  the  defendant  has 
been  surrendered  by  his  bail''.  By  losing  a  trial  is  meant,  that  the 
plaintiff  has  been  prevented,  by  the  neglect  of  the  deTendant  to  put  in 
or  perfect  bail  in  due  time,  from  trying  his  cause  in,  and  obtaining 
judgment  of  the  same  term  in  which  the  writ  was  returnable*.  This 
of  course  can  only  happen  in  town  causes,  or  where  the  venue  is  laid 
in  London  or  Middlesex^ ;  and  depends  on  the  state  of  the  proceed- 
ings, as  when  the  writ  was  returnable,  and  declaration  delivered,  and 
whether  the  defendant  lives  more  ihdi\\  forty  miles  from  London  ;  for 
if  he  do,  he  is  entitled  \o  fourteen  days  notice  of  trials.  The  plain- 
tiff therefore,  in  opposing  the  rule  for  setting  aside  the  proceedings 
on  the  bail  bond,  or  for  an  attachment  against  the  sheriff,  must  shew 
distinctly  in  his  affidavit,  the  time  when  his  writ  was  returnable,  and 
declaration  delivered'',  &c.  And  it  is  observable,  that  there  is  a  dif- 
ference in  this  respect,  between  actions  by  bill,  and  by  original  writ : 
In  the  former,  the  jury  process  being  returnable  on  a  day  certain^  the 
plaintiff  may  obtain  judgment  of  the  term,  when  the  cause  is  tried  at 
the  last  sitting  ;  but  in  the  latter,  the  jury  process  can  only  be  made 
returnable  on  a  general  return  ;  and  therefore,  when  the  cause  is 
tried  at  the  last  sitting,  which  happens  after  the  last  general  return, 
the  plaintiff  cannot  have  judgment  till  the  following  term'. 

When  the  application   is  to   set  aside  the  proceedings  upon  the 
bail  bond  for  irregularity,  or  if  regular,  to  stay  them  upon  terms,  the 

*  Imp.  C.  P.  197,8.  on  staying   proceedings  on  the  bail  bond, 

b  2  Smith  R.  13.  when  a  trial  has  been  Jost,  to  require  the 

c  R.  M.  8  Ann.  reg.  1.  (c).  K.  B.   Cowp.  bail  to  consent  that  the  bond  shall  stand  as 

71.   1  Bos.  &  Pui.  33i-.  a  security;  though  there  seems  to  be  the 

••  2  Barn.  &  Aid.  585.   1  Chit.  Rep.  270.  same  reason  for  it,  as  in  town  causesr  and 
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fule  or  summons  and  affidavit  should  be  entillcd  in  the  original  cause" : 
IJiit  when  the  application  is  to  stay  the  proccedini^s,  upon  some  irre- 
gularity ill  the  process  in  the  action  upon  the  hail  bond,  the  ride  or 
Kunimons  and  atKdavit  oui;lit  to  he  entitled  in  that  action,  and  not  in 
the  original  cause''.  And  when  the  rule  is  made  absolute,  or  a  judj^e's 
order  obtained  upon  the  summons,  it  is  incumbent  on  tlie  tlcrendaiit 
immediately  to  f^et  an  appointment  thereon  from  the  master  in  the 
Kini;'s  IJench,  or  prothonot  uies  in  the  Common  Pleas,  to  tax  the  costs, 
aiul  to  serve  a  copy  of  it  ujton  the  i)laintifl''s  attorney  ;  and  when  the 
costs  are  taxed,  to  pay  the  same  without  delay',  otherwise  the  rule  or 
order  will  not  operate  as  a  stay  of  proceedinj^s.  After  the  i)rocecd  - 
ings  have  been  stayed  on  the  bail  bond,  the  defendant  cannot  plead 
in  abatement  in  the  orif^inal  action''  ;  nor  a  plea  of  bankruptcy  puia 
darrien  continuance".  But,  in  the  Common  Pleas,  though  it  was 
formerly  usual  to  give  judgment,  on  staying  proceedings  in  an  action 
on  the  bail  bond,  when  the  bail  consented  that  it  should  stand  as  a 
security,  and  execution  only  was  stayed*^,  yet  it  is  nowholden,  that 
the  liail  in  such  case  are  at  liberty  to  plead  to  the  action  on  the  bail 
bond;  and  consequently  are  entitled  to  a  rule  to  plead,  and  demand 
of  a  plea,  before  judgment  can  be  signed  against  them'-'. 

The  slierin''s  bail  are  liable  to  pay  what  is  really  due  to  the  plain- 
ti(V,  though  beyond  the  sum  sworn  to  and  costs,  (o  the  full  extent  of 
the  penalty  of  the  bond'' :  and  they  are  liable  for  their  own  costs,  as 
well  as  those  of  the  original  action.  And  where  several  actions  are 
brought  u|)on  the  bail  bond,  it  is  usual,  in  suing  out  execution,  to  ap- 
portion the  debt  and  costs  in  the  original  action,  amongst  the  dilTerent 
defendants,  so  as  to  levy  a  part  on  each,  together  with  his  own  costs'. 
But  the  bail,  it  seems,  are  not  liable  beyond  the  penalty  of  the  bond, 
where  they  are  let  in  upon  terms  to  try  the  cause,  the  bail  bond  stand- 
ing as  a  security;   although  the  debt  and  costs  exceed  the  penalty 


a  fVebby.  Mitchell,  M.  43  Geo.  III.  K.  B. 
and  see  4  Durnf.  &.  Kast,  689.  8  Durnf.  k 
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'  It  is  not  ill  general  necessary,  howeviT, 
to  bring  several  actions  on  the  bail  bond  ; 
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300. 
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after  the  trial'.     If  the  plaintiff  die  after  the  arrest,  and  before  the 
return  of  tlje  writ,  llie  court  will  set  aside  proceedings  on  the  bail 
bond'*.      And  where  the  defendant  dies,    before  the  plaintiff  could 
have  had  judgment  ag;aiiist  hiui,  if  there  had  been  no  delay  in  put- 
ting in  and  perfecting   bail,  the  courts  will  stay  proceedings  on  the 
bail  bond,  upon  payment  of  costs  oidy"" :  But  they  will  not  relieve  the 
sheriir's  bail,  upon  the  death  of  the  defendant,    where  the  plaintiff 
might  have  had  judgment  against  him,  if  bail  above  had  been  put  in 
and  perfected  in  time''.      The  bail   cannot    avail    themselves  of   the 
Z>tt»iT«/J<r7/ of  the  defendant'' :   And  it  seenis,  that  rendering  the  de- 
fendant to  the  King's  Bench  prison,  before  the  return  of  the  writ,  will 
not  discharge  his  bail  to  the  slu'ri(^^      But  if  the  defendant  or  his 
bail  become  bankrupt,  after  the  bond  is  forfeited,  the  plaintiff's  de- 
mand, being  proveable  under  the  commission,  is  barred  by  the  cer- 
tificate".    The  bail   to  the  sheriff  are  discharged  by  the  defendant's 
giving  a  cognovit,   without  the  knowledge  of  the  bail,  for  payment  of 
debt  and  costs'".     And,  in  the   case  of  a  render  in    discharge  of  bail, 
the  court  will  stay  the  proceedings  on  a  bail  bond,  without  costs,  if  the 
notice  of  render  be  given  before  the  assignment' ;  otherwise  not''. 


If  there  be  no  bail  bond,  or  the  plaintiff  be  dissatisfied  with  the 
bail  taken  by  the  sheriff,  it  is  usual  to  rule  him  to  return  the  writ' ; 
and  in  the  King's  Bench,  we  have  seen™,  if  the  bail  to  the  sheriff  be- 
come bail  above,  the  plaintiff  cannot  except  to  them,  after  he  has 
taken  an  assigimient  of  the  bail  bond  ;  though  it  is  otherwise  in  the 
Common  Pleas  :  In  the  King's  Bench  therefore,  if  the  plaintiff  be 
dissatisfied  with  the  bail  taken  by  the  sheriff,  he  can  only  proceed  by 
ruling  him  to  return  the  writ,  and  bring  in  the  body;  for  if  he  were 
to  take  an  assignment  of  the  bail  bond,  he  would  admit  the  suffi- 
ciency of  the  bail  to  the  sheriff,  and  if  they  were  afterwards  put  in  as 

a  2  Smith  R.  354.  &  Bing.  8.  S.  C. 

b  8  Mod.  240.  »>  4  Barn.  &  AKl.  91.  AnU%  294.  301. 

<=  Cowp.  71.  Barnes,  61.  70.  99.  '  2Chit.  Rep.  103.  and   see  2  New   Rep. 

•I  R.  M.  8   Ann.  reg.  1.   (c.)  K.   B.    Gilb.  C.  P.  85. 

K.  B.  362.  Cowp.  71.  Barnes,  99.  112.  ^5  Durnf.  &  East,  401.  534.  7  Dnrnf.  & 

e  1  Kenyon,   504.   1  Bur.  244.    S.  C.  Id.  East,  297.  529.  and  see  8  Durnf.    &  East, 

436.  Cavmichaelv.  Chandler,  Imp.  K.  B.  9  Ed.  222.  ante,  284. 

194.  and  see  2  East,  442.  but  see    Barnes,  '  Gilb.  C.  P.  21.    R.   M.   6  Geo.  II.   (a). 

105.  K.  B.  2  Saund.  CI.  d.  (7).  and  see  Append. 

f  Forster  v.  Hyde,  M.    41  Geo.  III.  K.  B.  Chap.  XIII.  §  3,  4. 

but  see  3  Bos.  &  Pul.  232.  ante,  224.  ni  ^nte^  255. 

8  Cowp.  25.  and  see  4  Moore,  350.  2  Brod. 
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hail  above,  he  could  not  except  to  them.  But  a  rule  to  return  the 
\vrit  cannot  be  liad,  after  the  plaintKV  has  taken  an  assignment  of  the 
bail  bond,  if  valid  ;  for,  by  takiiii^  such  assignment,  he  discharges 
the  sherill' ' ;  thouj^h  if  the  bail  bond  be  void,  it  is  otherwise''.  So  it 
has  been  holden,  that  if  the  sheriff"  appoint  a  special  bailiff  to  arrest 
the  defendant,  at  the  request  of  the  plaintiff  or  his  agent,  he  cannot 
be  ruled  to  return  the  writ' :  but  he  is  notwithstanding  responsible 
for  the  safe  custody  of  the  defendant,  after  the  arrest  nuidi;'.  The 
proper  course  seems  to  be  for  the  sheriff,  when  ruled  to  return  the  writ 
after  a  sj)ccial  bailiff  has  been  appointed,  instead  of  making  a  re- 
turn, to  move  the  court  to  set  aside  the  rule  to  return  if". 

The  rule  to  return  the  writ  is  a  side-bar  or  treasury  rule,  which 
expires  mjbur  days  after  service,  in  London  or  3Jiddlesex^,  and  in 
six  days,  in  any  other  city  or  county*.  In  the  King's  Bench,  it  is 
obtained  from  the  clerk  of  the  rules  ;  and  usually  taken  out  on  the 
return  day  of  the  writ  by  billy  or  quarto  die  post  by  original,  in 
order  that  it  may  keep  pace  with  the  time  to  put  in  bail :  But  it 
cannot  regularly  be  taken  out  before,  though  dated  on  the  return 
day*",  or  quarto  die  post  by  original'.  In  the  Common  Pleas,  the 
sheriff  had  formerly  in  all  cases  six  days  after  service  of  the  rule,  to 
return  the  writ" ;  but  the  time  for  returning  it,  in  town  causes,  was 
afterwards  reduced  \ofour  days' ;  so  that  now  it  is  the  same  in  both 
courts.  The  rule  to  return  the  writ  is  obtained  from  the  secondaries 
in  the  Common  Pleas  ;  and  usually  taken  out  on  the  first  day  of 
term,  when  the  process  is  returnable  on  the  first  return  ;  or  if  re- 
turnable on  the  second,  or  any  subsequent  return,  it  may  be  taken 
out  on  the  return  day  of  the  process  ;  being  the  periods  from  which 
the  time  for  putting  in  bail  is  reckoned.  But,  by  statute  20  Geo.  II. 
c.  37.  §  2.  *'  no  sheriff  shall  be  liable  to  be  called  upon  to  make 
"  a  return  of  any  writ  or  process,  unless  he  be  required  so  to  do, 
"  within  six  months  after  the  expiration  of  his  office."  Upon  which 
statute  it  has  been  holden,  in  ease  of  sheriffs,  that  the  months  are 
lunar  months" ;  that  the  day  of  the  sheriff's  quitting  his  office  is  to 

»  Gilb.  C.  P.  21.    1  SaJk.    99.    3  Bos.  &  ^  R.  T.  6  Geo.  III.  K.  B.  3  Bur.  1921. 

Pul.  564.  g  R.  T.  3  &  6  Geo.  IF.  Notice,  M.  6  Geo. 

^  I  Wils.  223.  Williams  v.  Jacques,  M.  24  II.  K.  B. 

Geo.  III.  K.  B.  ''   \  Durnf.  &  East,  332.  2  F.ast,  242. 

c  2  Biac,    Rep,  952.  4   Diirnf.    Sc   East,  "  Per  Cur.  M.  42  Geo.  III.  K.  B. 

119.  1  Chit.  Rep.  f.13, 14.  (o).  »=  R.  H.  8  Geo.  I.  C.  P. 

«•  8  Durnf.  &  East,  505.  and  see  2  Esp.  '  R.  H.  7  Geo.  III.  C.  P.  Barnes,  494. 

Rep.  391.   1  Chit.  Rep.  614.  in  nolit.  "^  Doug.  463.  2  Saund.  47.  w. 

«   1  Chit.  Rep.  614.  in  noUs. 
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be  reckoned  as  one'* ;    and  that  the  sheriff  cannot  be  ruled  to  return 
the   writ,    after    the    expiration    of  six    months,    though   requested 

before^ 

The  rule  to  return  the  writ,  being  intended  to  bring  the  sheriff 
into  contempt,  must  be  personally  served  on  the  sheriff  himself,  or 
his  under-sheriff  •';  except  in  London,  Middlesex,  and  Surrey, 
where  service  on  the  deputy  secondary  of  the  compters,  sheriff's 
deputy,  or  under-sheriff's  agent  in  town,  is  deemed  sufficient"^:  for 
as  six  days  only  are  allowed,  after  service  of  the  rule,  to  return  the 
writ,  it  might  otherwise  be  impossible  to  obey  the  rule  in  distant 
counties.  In  the  King's  Bench,  where  the  rule  expires  in  vacation, 
the  sheriff  need  not  return  it  till  the  first  day  of  the  ensuing  term, 
and  has  the  whole  of  that  day  to  file  his  return^  But,  in  the  Common 
Pleas,  where  a  rule  to  return  a  writ  expires  in  vacation,  the  sheriff 
must  file  it  at  the  return,  and  cannot  wait  till  the  ensuing  term  ;  the 
Common  Pleas  office  being  open  during  the  vacation^. 

The  sheriff  being  ruled  to   return    the  writ,  either  does,  or  does 
not  return  it.     And  where  the  writ  is  executed  by  the    old  sheriff 
while  in  office,  he  ought  to  make  his  return  to  the  same,  and  hand 
such  writ  and  return  over  to  the  new  sheriff,  who  comes  info  office 
before  the  return  day;  and  such  new  sheriff  will  return  the  writ,  with 
the  old  sheriff's  return  thereon  :  and  if  the  old  sheriff,  after  arresting 
a  defendant,  suffer  him  to  escape,  and  go  out  of  office  before  the  return 
day,  he  is  answerable  for  the  escapes.     If  there  be  no  return,  it  is  a 
contempt ;    for  which  the  court,   on  a  proper  affidavit^,  will  grant  an 
attachment' :  and  this  is  the  constant  mode  of  proceeding  against  the 
late  sheriff^,  as    well  as   ihe  present  one;  for,  as  to  the  former,  he 
ought  in  strictness  to  have  returned   the  writ  before  he  was  out  of  of- 
fice, and  therefore  the  contempt  was  actually  committed  whilst  he  was 
a  servant  of  the  court".     But  where  the  sheriff,  on  being  ruled  to  re- 
turn a  writ,  gave   notice  to  the  plaintiff  that  the   writ  was  lost,  and 
that  the  defendant  was  in  custody,  the  plaintiff  should  have  proceeded 
as  if  the  sheriff  had  returned  cepi  corpus  ;  and  the  court  of  Common 
Pleas  set  aside  an  attachment  issued  against  the  sheriff,  for  not  return- 
ing the  writ'.     The  writ  should  regularly  be  returned  by  the  sheriff^ 
on  the  day  on  which  the  rule  for  returning  it  expires  ;  and  in  default 

»  Doug.  463.  2  Saund.  47.  m.  1  Marsh.  554.  S.  C. 

»>  2  Durnf.  &  East,  1.  h  Append.  Chap.  XIII.  §  5,  6. 

«  Cas.  Pr.  C.  P.  123.  Pr.  Reg.  381 .   S.  C.  '  R.  M.  6  Geo.  II.  R.  T.  17  Geo.  III.  K. 

d  Doug.  420.  3  Durnf.  &  East,  351.  B. 

e  5  East,  38G.  1  Smith  R.  427.  S.  C.  ^  Doug.  464. 

f  5  Taunt.  647.  1  Marsh.  270.  S.  C.  •  1  Marsh.  289. 

e  4  East,  604,  and  see  6  Taunt.  231. 
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tiiereol,  the  plaiiitifi'  may  move  for  an  atfacliinent  on  the  next  da)*: 
or,  in  the  King's  Bench,  if  the  rule  expire  on  the  last  day  of  term,  he 
may  move  for  an  attachment  at  the  rising  of  the  court  on  that  day*"; 
and  llie  rule  for  the  attachment  is  regular,  (hougli  the  sherid' make  his 
return  otj  a  suhsctjuent  day  in  vacation,  before  he  is  actually  served 
with  the  rule" .  In  order  to  ascertain  the  time  of  making  the  return, 
in  the  King's  Bench,  the  ciistos  brerinm  is  required  to  indorse  on 
every  writ,  on  what  day,  and  at  what  hour,  llie  same  was  fded**. 

The  sherilPs  return  to  a  capian  ad  respondendum  is  eillier  that 
the  defendant  is  not  found  in  his  bailiwick',  or  that  he  has  fuA'cn 
him  ;  and,  in  the  latter  case,  it  is  cither  that  he  has  him  ready^,  oi 
in  cuHtody^,  to  answer  the  plaintilT;  or,  by  way  of  excuse,  that  he  is 
tiick^^,  or  deady  flanguidus,  eel  mortung  est  ;J  or  that  he  has  es- 
caped, or  been  rescued' ;  or  that  the  sheriff"  has  dischar<i:ed\\\m,  or 
delivered  him  over  to  another  custody,  by  direction  of  the  plaintiff, 
or  by  order  of  the  court'' ;  or  that  he  has  been  discharged  from  tlie 
arrest,  under  the  statute  43  Geo.  III.  c.  46.  ^  2.  on  depositing  in 
the  sheriff's  hands,  the  sum  indorsed  on  the  writ,  with  ten  pounds  in 
addition,  to  answer  costs,  &c.  And  where  the  return  to  a  writ  of 
latitat  stated,  that  the  defendant  was  insane,  and  could  not  be  removed 
without  great  danger,  and  continued  so  till  the  return  of  the  writ,  the 
court,  we  have  seen',  refused  an  attachment  against  the  sheriff".  But 
where  the  sheriff  returned  as  follows,  "  1  have  taken  the  body  of 
M.  N.J  and  kept  and  detained  her  in  custody,  till  it  appeared  to  me, 
that  she  had  surrendered,  in  discharge  of  her  bail,  into  the  custody  of 
the  marshal,  and  was  in  his  custody,  to  all  intents  and  purposes,  by 
virtue  of  the  late  act  for  indemnifying  the  marshal  for  escapes  in  con- 
sequence of  prisons  being  burnt,"  the  court  quashed  the  return  as 
bad,  and  would  not  give  leave  to  amend  if^.  If  the  sherKT  return 
iion  est  inventus,  where  he  has  or  might  have  taken  the  delcndant, 
he  is  liable  to  an  action  for  a  false  return" ;  and  if  he  return  cepi 
corpus,  et  paratum  habeo,  where  he  has  taken  the  defendant,  and  let 
him  go  at  large  without  bail,  he  is  liable  to  an  action,  if  the  defendant  be 
not  in  custody,  or  bail  above  be  not  put  in  and  perfected,  at  the  return 

»  R.  M.  3'2  Geo.  III.    K.  H.  4    Durnf.  &  f  Id.  ^  8.  10. 

East,  496.   and  see  1  Price,    338.    I    Chit.  g  /d.  §  9. 

Rep.  356.  (a).  •»  Jd.  §  14. 

*>  11    East,  591.  1  Chit.  Rep.  556.    (a).  «  Id.  §  II. 

Poit,3l2.  I*  /</.  §  12,13. 

c  Id.  ibid.  »  Anle,  214. 

«»  R.T.  30  Geo.  III.  K.    B.   3  Durnf.   k  ■»  PeTCur.T.  21  Geo.  III.  K.  B. 

East,  187.  n  '2  Esp.  Rep.  475. 

'  Append.  Cliap.  XIII.  §  7.  10. 
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of  the  writ'.  But  when  the  sheriff  lias  taken  bail,  he  is  not  liable  to  an 
action,  iijjon  the  return  of  cepi  corpus;  et  paratum  habeo^ ;  for  it 
was  his  duty  to  take  bail :  and  though  the  latter  part  of  the  return  be 
not  strictly  true,  yet  this,  which  was  the  ancient  return,  is  not  altered 
by  the  statute  23  Hen.  VI.  c.  9.  Still,  however,  he  might  have  been 
amerced  by  the  courts,  upon  such  return,  for  not  bringing  in  the  body, 
or  jiutting  in  and  perfecting  bail  above*^ :  and  in  the  beginning  of  the 
last  reign,  the  practice  of  amercing  the  sheriff  appears  to  have  given 
way  to  the  proceeding  by  attachment''. 

If  the  defendant  reside  within  a  liberty,  the  bailiff  of  which  has 
the  execution  and  return  of  writs,  it  is  usual  for  the  sheriff  to  return, 
that  he  has  made  his  mandale  to  the  bailiff  of  the  liberty,  who  has 
given  him  no  answer,  or  has  returned  that  the  defendant  is  not  found 
in  his  bailiwick,  or  that  he  has  taken  the  defendant,  and  has  him 
ready^  In  the  first  case,  the  plaintiff  is  entitled  to  a  nou  omittas, 
by  the  statute  Westm.  2.  c.  39' :  In  the  second,  if  the  return  be  false, 
the  bailiff  is  liable  to  an  action  ;  the  sheriff  not  being  answerable  at 
common  law,  for  the  false  return  of  the  bailiff  s;  In  the  last  case, 
the  ancient  mode  of  proceeding  was  by  distringas^  ;  but  it  seems, 
that  the  bailiff  may  now  be  called  upon  by  rule,  to  bring  in  the  body'. 
If  the  bailiff  make  an  insufficient  return,  he  is  liable  to  be  amerced 
for  It,  and  not  the  sheriff,  by  the  statute  27  Hen.  VIll.  c.  24^ 

Upon  the  sheriff's  return  of  cepi  corpus  et  paratum  habeo,  if  bail 
above  be  not  duly  put  in,  or  if  put  in  and  excepted  to,  they  do  not 
justify  in  due  time,  the  plaintiff  has  bis  election,  either  to  take  an 
assignment  of  the  bail  bond,  or  to  proceed  against  the  sheriff,  by 
ruling  him  to  bring  in  the  body' ;  and  if  there  be  no  bail  bond,  or  the 
plaintiff  be  dissatisfied  with  the  bail  taken  by  the  sheriff,  it  is  usual, 
and  necessary  in  the  King's  Bench,  for  the  j)lainliff  to  rule  him  to 
bring  in  the  body'".  But  where,  on  the  return  of  cepi  corpus,  the 
plaintiff  brought  an  action  against  the  sheriff  for  an  escape,  and  re- 
covered damages,  the  court  of  King's  Bench  held,  that  he  could  not 

a  Gilb.  C.  P.  22.    Noy,  39.   1    Mod.  228.  perid.Chap.  XIII.  §  15. 

2  Mod.  178.  S.C.  *  Gilb.  C.  P.  26.    1  Barnard.  K.  B.  282, 

^  Cro.  Eliz.  624.  808.  832.  Noy,    39.  S.  9  East,  330. 

C.  1  Sid.  22.  439.  1  Vent,  55.  85.  2Saund.  e  Gilb.  C.  P.  30. 

60.   134.   1  Mod.  35.  57.  227.  2  JMod.    83.  •»  Id.  31.  Brovi»].  Drev.  Jud,  35,  Sec.  Ap- 

177.  3  Salk.  314,  15.  Ante,  234,  5.  pend.  Chap.  XIII.  §  16,  17. 

c  Same  cases  as  in  the  preceding  note;  and  '  2  Durnf.  &  East,  5. 

R,  M.  6  Geo.  II.  (n).  K.  B.  1  Wils.  262,  1  ^  Gilb.  C.  P.  30. 

H.  Blac,  233,  4.  '  Ante,  297. 

d  2  H.  Blac.  434.   (a),  and  see  2  Saund.  '"  2  Saund.  61.  c.  Append.  Chap.  XIII.  § 

58.  (2).  18,  19. 

c  Off.  Brcv.   '216.  liet.Biev,  ]6o,'J.  Ap- 
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Hricrwiiids  rule  the  slierilVto  brinj;  in  the  hody,  with  a  view  to  pro- 
ceed in  the  original  action  for  costs\  The  rule  to  hrini^  in  the  body  is 
•A  four  day  rule  in  London  or  HUddlcHex,  and  a  fsix  (hiy  rule  in  any 
otlier  city  or  county'' ;  and  sliould  be  served  in  like  manner  as  the  rule 
to  return  the  writ.  In  the  Kinij's  Uench,  it  is  a  si(l('-har  rule,  and  ob- 
tained from  the  clerk  of  the  rules;  but  in  the;  Common  I'leas,  it  is 
given  by  the  filacer  who  issued  the  process',  on  a  note  or  extract  of 
the  writ  and  return  IVom  the  custos  hrevinm,  alter  which  tiie  rule  is 
drawn  up  by  the  secondaries  and  served''.  And  there  should  be  no 
delay  in  giviui^  the  rule:  for  where  the  sherill"  had  returned  cepi 
corpus  to  a  bailable  writ  in  Hilary  term,  uj)on  which  the  plaintilf 
j)roceeded  no  further  till  Michaelmas  term  following,  and  in  the 
mean-time  the  bail  became  insolvent,  and  the  defendant  absconded, 
the  court  of  Kiui^'s  Bench  thought  it  unreasonable  that  the  sherifl' 
should  be  called  upon  to  bring  in  the  body  after  such  delay,  and 
they  set  asida  an  attachment  which  had  issued  against  him  for  not 
doing  if. 

The  intent  of  this  rule,  when  the  defendant  is  not  in  custody,  is 
to  conipel  the  sheriff  to  put  in  and  j)erfect  bail  above' :  And  it  cannot 
in  general  be  taken  out,  until  the  time  for  putting  in  bail  has  ex- 
pireil-  ;  for  it  is  necessary  that  the  proceedings  against  the  sheriff 
should  kecj)  pace  with  the  times  allowed  for  putting  in  and  perfect- 
ing bail;  otherwise  this  inconvenience  might  ensue,  that  the  sherilF 
miirht  be  fixed  with  the  payment  of  the  debt  and  costs,  and  upon  his 
bringing  an  action  against  the  defendant  or  his  bail,  upon  the  bail 
bond,  they  niight  plead  comperuit  ad  diem.  In  the  King's  LJench, 
where  the  rule  to  return  the  writ  is  given  on  the  return  day,  a  rule 
to  bring  in  the  body,  dated  on  the  day  of  the  return  by  the  sheriff 
of  copi  corpus,  though  issuing  afterwards  in  the  vacation,  is 
irregular''.  But  where  the  writ,  in  a  country  cause,  was  returnable 
on  the  Jirst  of  June,  and  the  sheriff  was  ruled  to  return  it  on  the 
second,  and  on  the  eighth  he  returned  cepi  corpus,  upon  which  the 
plaintiff,  on  the  same  day,  served  him  with  a  rule  to  bring  in  the 
body,  and  on  the  Jifteenlh  obtained  an  attachment,  the  court  held 
the  proceedings  to  be  regular  ;  although  it  was  objected,  that  the 
sheriff  had  all  the  eighth  to  return   the  writ,  and  consequently  that 

"•J  Barn.  Sc  Aid.  (323.   I  Cliit    Rep.   393.  &  Pul.  151.  9  Cast,  467. 

S.  C.  fR.  M.  6  Geo.    II.    (a).  K.   B.  1    WJs. 

»»  R.  M.  6  Geo.    II.   R.  T.  6  Geo.  III.  3  262.   1  H.  Blac.  235,  4. 

Bur.  1921.  K.  B.  R.  H.  TGeo.  III.C.  1'.  ib  Duinf.  &   East,    479.    8  East,   525. 

<=  R.  T.  2  W.  &  M.  Tcg.  1.  C.  P.  Spker  v.  Linnel,  E.  !23  Geo.  III.  C.  P.  Imp. 

<«  Imp.  C.  P.  205.  210,  11.  C.  P.  2l2.  2  H.  Blac.  276.   1  Pritv,  3.  103. 

»•  7  Diiinf.  &   East,  4.V.'.  and  see  3  Bos.  ''  2  East,  241. 


the  rule  (o  bring-  in  llie  body  sltouUl  not  liave  been  served  till  the 
ninth  :  for  in  this  case,  the  time  for  putting  in  bail  had  expired, 
before  the  service  of  the  rule  to  bring  in  the  body" :  Agreeably  to 
which  it  is  now  settled,  that  in  all  cases  where  the  time  for  putting  in 
bail  has  expired,  the  sheriff  may  be  ruled  to  bring  in  the  body,  on  the 
game  day  that  he  returns  cepi  corpus*'.  When  a  rule  to  bring  in  the 
body  expires  on  the  last  day  of  term,  the  i)laintiff  is  at  liberty,  at  the 
rising  of  the  court  on  that  day,  to  move  for  an  attacluncnt  in  the 
King's  Bench*^,  as  well  as  in  the  Common  Pleas'^,  for  not  bringing 
into  court  the  body  of  the  defendant :  and  such  attachinent  may  be 
accordingly  issued  on  the  following  day,  provided  bail  shall  not  then 
be  perfected,  or  the  defendant  rendered  in  their  discharge. 

When  the  sheriff  is  called  upon  to  bring  in  the  body,  he  must  cither 
bring  it  into  courf^,  or  put  in  and  perfect  bail  above,  within  the  time 
allowed  hitn  by  the  rule*:  otherwise  it  is  a  contempt,  for  which  the 
court  will  grant  an  attachmenty  on  an  affidavit  of  the  service  of  the 
rule?,  and  that  no  bail  has  been  put  in  ;  or  that  bail  has  been  put  in, 
but  not  perfectetF' :  And  where  two  sheriffs  had  been  ruled  to  bring  in 
(he  body,  and  then  one  of  them  died,  the  court  granted  an  attachment 
against  the  surviving  sheriff  only'.  But  the  contempt  is  not  incurred, 
till  the  day  is  past,  on  which  the  rule  to  bring  in  the  body  ex- 
j)ires  ;  for  the  sheriff  has  the  whole  of  that  day  to  bring  it  in,  and 
therefore  an  attachment  cannot  be  moved  for  (ill  the  next  day'': 
And,  in  the  King's  Bench,  the  sheriff,  we  have  seen',  is  not  liable  to 
an  attachment,  where  the  defendant  is  rendered  at  any  time  before 
the  expiration  of  the  day  allowed  for  bringing  in  the  body.  The 
sheriff  however  is  not  entitled,  in  that  court,  to  the  benefit  of  a  render 
made  after  the  original  time  for  putting  in  bail  has  expired': 
And  where  two  days  time  to  justify  is  given,  if  bail  are  not 
justified  on  the  last  of  the  two  days,  an  attachment  may  issue 
on  that  day'".     In  the  King's  Bench,  the  plaintiff  may  move  for  an  at- 

^  Parker  anA  U'uU,  M.  %6  Geo.  III.  K.  B.  ed,  in  tlie  Common  Pleas,  must  not  merely 

Goodwin  v.Monlague,  E. '23  Geo.  III.  K.  B.  state,  that  the    officer   of   the    sheriff  was 

S.  P.  served  with  a  copy  of  the  rule  to  bring  in 

^  4  Maule  &.  Sel.  427.  the  body,  but  must  likewise  add,  that  the 

«  1  Chit.  Rep.  356.  (a),  original  rule  was  at  the  same  time  shewn  to 

«1  R.  T.  3S  Geo.  III.  C.  P.  him.  1  Now  Rep.  C.  P.  121. 

e  Barnes,  392.  •  fVillie  v.  BenweU,  T.  25  Geo.  III.  K.  B. 

'  1  Wils.  262.  R.  M.  6  Geo.   II.  (a.)  K.  ^  Rex  v.  Sherif  of  Essex,  H.  36  Geo.  III. 

B.  2Saund.  61.«.  K.  B.   cited   in    7    Durnf.    &  East,  528.  8 

P  2  Marsh.  251.  Durnf.  &  East,  464.   1  Price,    338.  1  Chit. 

h  Append.  Chap.  XIII.  §  20,  21.    And  for  Rep.  356. 

the  form  of  the  rule  for  an  attachment  in  '  Ante,  284. 

K.    B.  si.c   id.   §   23.      The  affidavit  upon  ">  1  Chit.  Rep.  356.  and  see  2  Dowl.  &, 

which  a  motion  !or  an  attachment  ij  found-  Ryl.  225. 


AGAINST    THK    SHERIFF,    ^C.  313 

(.u  hmeiit  -di^iiinst  tlie  sheriff,  at  any  time  after  the  expiration  of  the 
rule  to  brini^  in  the  body  ;  and  if  it  be  obtained  before  the  service  of 
the  rule  for  the  allowance  of  hail,  the  sherili"  is  fixed.  But  an  attach- 
ment obtained  after  a  summons  to  attend  before  a  judt^e,  for  payment 
of  debt  and  costs,  which  was  not  attended  by  the  plaintifl''s  attorney, 
is  irrejj^ular'* :  And,  in  the  Common  Pleas  and  Exchequer,  thou<;h  the 
rule  to  brinij  in  the  body  I>as  expired,  yet  if  the  defendant  justify  hail 
before  the  attachnunt  a<;ainst  the  sheriH"  is  moved  for,  it  is  in  time 
to  prevent  the  attachment''.  And  the  former  court  will  never  allow 
any  advantaj^e  to  be  taken  of  the  priority  of  motion  on  the  same  day''. 
Therefore,  if  bail  be  brouyjht  up  on  the  same  day  on  which  an  attach- 
ment has  been  obtained  against  the  sheriff,  the  court  will  permit  them 
to  justify,  and  set  it  aside'^.  But  the  plaintiff  in  such  case  is  en- 
titled to  the  costs  of  moving  for  the  attachment''.  So,  if  the  plaintiff 
has  incurred  the  costs  of  instructing  counsel  to  move  lor  an  at- 
tachment, before  the  defendant  gives  notice  of  his  render,  though 
lie  render  before  it  is  actually  obtained,  the  court  of  Common 
Pleas  will  order  the  costs  of  those  instructions  to  be  paid  by  the 
defendant,  upon  setting  aside  the  attachment*. 

In  counties  palatine,  the  attachment,  or  other  process  of  con- 
tempt^, issues  against  the  party  who  is  in  fault ;  as  against  the  chan- 
cellor of  Lancaster,  the  bishop  of  Durham'^,  or  the  chamberlain  of 
Chester,  or  their  officers'",  if  they  refuse  to  make  a  mandate  to  the 
sheriff,  or  to  return  the  writ  into  court,  after  he  has  made  his  return 
to  them  ;  or  against  the  sheriff,  if  he  w  ill  not  return  his  mandate,  or 
bring  in  the  body  of  the  defendant,  pursuant  to  his  return  of  cepi 
corpus,  &c. ;  for  though  the  sheriff  is  not  the  immediate  officer  of  the 
court  above,  he  is  answerable  to  it  for  contempts. 

It  was  formerly  usual,  in  the  King's  Bench,  to  proceed  against  the 
late  sheriff,  for  not  bringing  in  the  body,  by  distringas^  where  the 
rule  to  bring  in  the  body  had  not  expired  before  he  went  out  of  office  ; 
but  if  it  had,  the  contempt  being  then  complete,  an   attachment  was 

■  5  Barn.  '<,  Aid.  746.  against  the  bishop  of  Durham,  being  a  peer, 

•>  1  H.  Blac.  9.  C.  P.    1  Price,   103.  338.  instead  of  an  attachment,  for  not  returning' 

Exchcq.  and  see  1  Bos.  &.  Pul.  325.  9  East.  a  writ. 

468.  g  1  Sid.  92. 

c  2  Bos.  &  Pul.  38.  and  see  1  Bos.  ic  Pul.  ''  Andr.  191.  and  see  Doug.  749.  3  Eaut, 

334.  131. 

«•  2  Bos.  &,  Pul.  38.  (aj.  3  Bos.  &  Pul.  i  Trye,  144,  3.   2  Lil.  P.  R.  510.  3  Bur. 

<J03.  2726.  Doug.  464.     For  the  form  of  a  du- 

'  1  Taunt.  36.  i1iile,306.  /r(>gfliaj,'ainst'thc  constable  of  Dwer  Castle, 

Flinhi  and  others  v.  Stanley,  M.  44  Geo.  being  a  peer,  to  compel  him  to  bring  in  tha 

111.  K.  B,     In  this  case,  a  diilringas  issued  body,  secApiund,  Chap.  XIII.  §  22, 
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deemed  the  i>roper  process" :  And  now,  by  rule  of  (hat  court'',  "  where 
any  sheriff*,  before  his  going  out  of  office,  shall  arrest  any  defendant, 
and  a  cepi  corpus  shall  afterwards  be  returned,  he  shall  and  nnay, 
within  the  time  allowed  by  law,  be  called  upon  to  bring  in  the  body, 
by  a  rule  for  that  j)urpose,  notwithstanding  he  may  be  out  of  office, 
before  such  ride  shall  be  granted."  A  similar  j)ractice  has  also  pre- 
vailed in  the  Common  Pleas^ :  And  in  that  court,  a  sheriff"  who  is  ruled 
on  the  last  day  of  terra,  but  goes  out  of  office  before  the  next  term,  is 
liable  to  an  attachment,  for  not  bringing  in  the  body*^. 

The  distringas  against  the  late  sheriff*  was  a  judicial  writ,  issuing 
out  of  (he  King's  Bench  office  by  hill,  or  filacer's  office  by  original^ 
and  directed  to  his  successor  ;  commanding  him  to  distrain  the  late 
sheriff*,  by  all  his  lands,  &c.  so  that  he  might  have  the  defendant's 
body  in  court,  to  answer  the  plaintiff'''.  This  writ  must  have  been 
made  returnable  on  a  day  certain  or  general  return,  according  to 
the  former  proceedings'^;  and  must  have  lain  four  days  exclusive  in 
the  sheriff"s  office:  but  it  need  not  have  been  left  there  before  the 
return,  it  being  deemed  sufficient  to  leave  it  on  the  return  day^.  Upon 
the  first  distringas,  the  sheriff*,  to  whom  it  was  directed,  levied  issues 
to  the  amount  of  forty  shillings,  which  the  plaintiff"  moved  to  in- 
crease;  and  if  the  debt  were  small,  the  court  would  order  the  whole 
of  it  to  be  levied,  w  ith  costs,  upon  an  alias  distringas  ;  but  other- 
wise the  plaintiff^  moved  again  to  increase  (he  issues,  and  sued  out 
a  2)luries  distringas,  &c.  :  and  when  issues  were  returned,  to  the 
amount  of  the  debt  and  costs,  the  plaintiff*  moved  for  a  sale  of  them, 
under  the  statute  10  Geo.  III.  c.  50^ 

The  attachment^  is  a  criminal  process,  directed  to  the  coroner, 
when  it  issues  against  the  present  sheriff";  or  when  against  the  late 
one,  to  his  successor  :  and,  in  the  King's  Bench,  it  must  be  made 
returnable  on  a  general  return,  though  the  original  process  was  at  a 
<\ay  certain^.  The  attachment  may  be  moved  for  on  the  last  day  of 
term' ;  and  until  it  be  granted,  the  proceedings,  in  the  King's  Bench, 
are  on  the  plea  side  of  the  court,  and  must  be  entitled  with  the  names 

a  Skcat  V.  Scrivens,    M.     31     Geo.    III.  h  5  Bur.    2726,  7.      The   mode   of  pro- 

K.  B.  ceeding  by  dislrhigas  against  the  lale  slieriff, 

•>  R.  T.  31  Geo.   III.   K.  B.    4  Dnrnf.    &  on  »nw«e  process,  is  obsolete,  in  consequence 

East,  379,  and  see  2  Saund.  61./.  of  the  rule  and  practice  before  stated  ;    but 

c  Barnes,  102.  it  may  still,  it  seems,  be  used  against  1  he 

«•  1  H.  Blac.  629.  bnH if  of  a  liberty,  for  not  bringing  in  the 

«  Brownl.  Dre-j.  Jnd.  Thes.  Brev.  and  Of.  body.     Ante,  310. 
Brev.lh.  Diilii/igas:  and  net  Append.  Chap.  '   Append.  Chap.  XIII.  §  2-i,  Sec. 

XIII.  §  16,17.  k  1  Str.  624. 

f  Trye,  144,  5.  1  1  Bur.  651.  Ante,  312. 

s  Per  Cur.  H.  23  Geo,  III.  K.  L. 
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of  the  parties  :  But  as  soon  as  tlic  attachineiit  is  granted,  the  pro- 
ceedintjs  are  on  the  crown  side,  and  from  that  time  the  kina^  is  to  be 
named  as  the  prosecutor''.  If  the  coroner  or  sheriff,  being  called 
upon  by  rule,  neglect  to  return  the  attachment,  he  may  be  attached 
himself;  and  the  attachment  against  the  coroner  should  be  directed 
to  elisors,  named  by  the  master  in  the  King's  Bench,  or  j)rotho- 
uotaries  in  the  Common  Pleas'". 

When  the  sheriff  is  fixed  for  a  contempt,  he  is  liable,  in  like  manner 
as  his  bail  upon  the  bail  bond,  to  the  payment  of  what  is  really  due 
to  the  pluintiff,  though  beyond  the  sum  sworn  to  and  costs,  to  the 
full  extent  of  the  penalty  of  the  bond'  :  And  he  cannot  relieve  him- 
self, by  payment  of  the  debt  sworn  to  and  indorsed  on  the  writ,  since 
tlie  statute  43  Geo.  III.  c.  46.  §  2.  having  neglected  to  take  the 
money  at  the  lime  of  the  arrest,  as  tlirected  by  that  act ;  but  must 
puy  the  whole  debt  and  costs'' :  neither  can  he  be  relieved  on  the 
ground  of  the  defendant's  death,  after  the  contempt  was  incurred,  and 
before  the  attachment  issued'.  But  he  is  not  liable  beyond  the  pe- 
nalty of  the  bond*  :  And,  where  an  attachment  issues  in  an  action 
against  the  acceptor  of  a  bill  of  exchange,  the  sheriff  is  not  liable 
thereon,  to  pay  the  costs  in  actions  against  the  drawer  or  indorsers". 
If  a  party  has  a  right  to  enforce  payment  of  his  debt  against  the 
sheriff,  he  must  j)ursue  it  within  a  reasonable  time,  and  not  lay  by  so 
long  as  that  by  his  laches  the  sheriff  shall  he  deprived  of  his  remedy 
over  against  tiie  debtor  :  Therefore,  where  the  rule  for  an  attachment 
againtthe  sheriff,  for  not  bringing  in  tlie  body,  was  obtained  on  the 
11th  oi  February,  which  attachment  was  returnable  on  the4ih  oi May, 
and  the  plaintiff  did  not  issue  the  attachment  till  the  3rd  o^  May,  and  in 
the  mean-time  the  defendant  became  bankrupt  on  the  19th  of  March, 
by  which  means  the  sheriff  lost  his  oj)portunily  of  paying  the  debt,  and 
proving  it  under  the  commission,  the  attachment  was  set  aside  for 
such  laches'' :  And  on  a  similar  ground,  it  is  holden  that  a  cognovit, 
lor  payment  of  the  debt  and  costs  by  instalments,  discharges  the 
sheriff;  although  it  was  agreed  that  the  right  of  moving  for  an  at- 
tachment against  him  should  remain  with  the  plaintiff  as  a  security, 

•  3  Durnf.  &  lijst,  133.  '253.  7  Diinif.  &  v.  Puole,  E.  25  Geo.  HI.  K.  B.  Eyre  v.  Bull, 
East,  439.  5'28.  2  East,  182.  12  East,  lo3.  same  term,  K.  B.  See  also  4  Durnf.  & 
and  see  2  Bos.  &  Pul.  517.  (nj.  C.  P.  East,  433.   2  H.  Blac.  36.  547.    1  TaunU 

''  2  Blac.  Rep.  911.  1218.  218.  as  to  the  liability  of  the  sheriflF,  in  an 

*=  7  Durnf.  &  East,  370.  8  Durnf.  ic  East,  action  on  the   case,  for  taking  insufficient 

28.  1  n.  Blac.  233.  543.  C.  P.  pied-es  in  repUvin. 

^  9  r,ast,  316.  B  2  Barn.  8c  Aid.    192. 

*  3  Durnf.  &  East,  133.  1' 9  East,  467.  3  Bos.  &  Pul.  151.  1  Taunt. 
'  3  East,  (30 i.  and  sec  Don;;.  464.  Slurkcy  111.  uccord,  and  vide  ante,  311. 
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in  case  any  of  the  instalments  should  not  be  paid".  Rut  vvhoie  the 
i)lainliflr,  at  the  desire  of  the  sheriff's  officer,  forbore  to  eoforcc  an  at- 
tachment in  the  first  instance,  and  two  days  afterwards  applied  to  the 
sheriff  for  tlie  debt  and  costs  ;  the  court  of  Common  Pleas  held,  that 
the  sheriff  was  not  dischart^jed  by  the  indulgence  given  to  the  officer''. 
And  in  general,  the  court  will  not  set  aside  an  attachment  against  the 
sheriff  on  the  ground  of  delay,  unless  there  have  been  gross  laches  on 
the  part  of  the  plaintiff,  to  the  prejudice  of  the  sheriff''. 

If  the  proceedings  against  the  sheriff  are  irregular,  they  may  be 
set  aside*^  ;  or,  if  regular,  may  be  stayed,  by  the  favour  and  indul- 
gence of  the  court,  in  order  to  let  in  a  trial  of  the  merits,  for  the 
benefit  of  the  sheriff',  or  of  the  defendant,  or  his  baiK.  But,  in  the 
King's  Bench,  the  court,  on  application  to  set  aside  a  regular  attach- 
ment against  the  sheriff,  for  not  bringing  in  the  body,  will  require 
either  an  affidavit  of  merits,  or  that  the  application  is  made  on  behalf 
of  (he  sheriff  or  bail,  without  collusion  with,  or  indemnity  from 
the  defendant^ :  And  accordingly,  by  a  late  rule  of  court'',  **  no  rule 
can  be  drawn  up  for  setting  aside  an  attachment  regularly  obtained 
against  a  sheriff,  for  not  bringing  in  the  body,  unless  the  application 
for  such  rule,  if  made  on  the  part  of  the  original  defendant,  be 
grounded  upon  an  affidavit  of  merits  ;  or,  if  made  on  the  part  of  the 
sheriff  or  bail,  or  any  officer  of  the  sheriff,  be  grounded  upon  an 
affidavit,  shewing  that  such  application  is  really  and  truly  made  on 
the  part  of  the  sheriff  or  bail,  or  officer  of  the  sheriff,  (as  the  case 
may  be,)  at  his  or  their  own  expense,  and  for  his  or  their  only  in- 
demnity, and  without  collusion  with  the  original  defendant."  This 
rule  applies  only  to  motions  for  setting  aside  attachments  regularly 
obtained' :  And  if  the  affidavit  be  made  on  behalf  of  the  sheriff  or  bail, 
it  must  comply  with  the  terms  of  the  rule :  Therefore,  an  affidavit 
which  did  not  state  that  the  application  was  made  at  the  expense 
of  the  bail,  and  for  their  only  indemnity,  was  deemed  insufficient''. 
The  affidavit  in  such  case  should  regularly  be  made  by  the  defendant 
himself.  And,  the  court  will  not  set  aside  an  attachment  against  the 
sheriff,  for  not  bringing  in  the  body,  on  payment  of  costs,  upon  an  affi- 

a  1  Taunt.  159.  and  see  4  Taunt.  456.  5  K.  B.   1  Chit.   Rep.  237.  and  see  2  Saund. 

Taunt.  319.    1  Marsh.  59,  S.  C.  Wightw.  61./. 

121.  4  Barn.  &   Aid.  91.  1  Dowl.  St.  Ryl.  g  3  Maule  &  Sel.  299.  and   see  7  Durnf. 

163.  Ante,  294.  301.  306.  &  East,  239.  1  New  Rep.  C.  P.  123. 

b  1  Taunt.  489.  and  see  1  Dowl.  &  Ryl.  ••  R.  M.  59  Geo.  III.  K.  B.  2  Barn.  &  Aid. 

388.  240.  1  Chit.  Rep.  348.  (a).  572,  3.  fa.J 

c  2  Chit.  Rep.  58.  '  1  Chit.  Rep.  446.  Ante,  302. 

d  ^w/e,  257.  311.313.315.  ^  Id.  3A1. 

e  2  H.  Blac.  235.  '  I<1'  722. 

*  Goodwin  v.  Montague,  E.  23  Geo  111. 
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davit  that  the  plaintitf  purposely  prevented  the  delendanl's  being  re- 
taken after  a  rescue,  and  that  the  application  was  by  the  sheriff  him- 
self, without  nen^ativiuij  the  fact  of  his  havinj^  an  in(lemnity\  If  an 
affidavit  of  merits  however  be  produced,  it  is  not  necessary  to  state  on 
whose  behalf  the  motion  is  made''. 

The  practice,  when  the  sheriff  has  been  fixed,  is  to  move  for  a  rule 
to  shew  cause  why,  on  putting  in  bail,  the  proceedings  against  him 
should  not  be  set  aside  ;  and  to  have  the  bail  ready  to  justify,  when 
the  rule  is  disposed  of"".  If  the  plaintiff  has  not  lost  a  trial,  the  court 
will  set  aside  the  proceedings,  upon  putting  in  and  perfecting  bail 
above,  and  payment  of  costs'  :  But  if  a  trial  has  been  lost,  the  court 
will  further  require,  that  the  attachment  shall  remain  in  the  office, 
and  stand  as  a  security  to  the  plaintiff  for  the  sum  recovered*" :  And  it 
seems,  that  the  attachment  shall  stand  as  a  security,  as  well  as  the 
bail  bond,  where  a  trial  has  been  lost,  although  the  defendant  has  been 
surrendered  in  discharge  of  his  baiK.  On  setting  aside  a  regular  at- 
tachment, on  payment  of  costs,  the  question  whether  or  not  the  at- 
tachment shall  stand  as  a  security,  depending  u])on  the  fact  whether 
a  trial  has  been  lost,  it  is  for  the  plaintiff,  who  seeks  to  qualify  the 
rule,  to  shew  by  his  affidavit  the  necessary  facts,  such  as  the  day  of 
the  delivery  of  the  declaration,  &,c.  which  may  entitle  him  so  to  do-  : 
And  where  the  court  ordered  an  attachment  against  the  sheriff,  of 
which  he  bad  regular  notice,  to  stand  as  a  security  to  the  plaintiff  for 
the  debt  and  costs,  and  the  sheriff,  in  the  next  term,  ap|)lied  to  dis- 
charge that  part  of  the  rule  which  related  to  the  attachment  standing 
as  a  security,  urging  that  he  was  no  party  to  the  rule,  the  court  held 
the  application  to  be  too  late''. 

When  the  sheriff  has  been  guilty  of  a  breach  of  duty,  in  discharging 
the  defendant  out  of  custody,  without  the  plaintiff's  assent,  upon  his 
uTvn  undertaking  to  appear  and  put  in  bail,  instead  of  taking  a  bail 
bond,  the  court  will  not  assist  him,  by  staying  the  procedings  in  an 
action  for  an  escape,  or  by  setting  aside  the  attachment,  upon  an  affi- 
davit of  merits,  and  payment  of  costs' ;  and  it  is  now  decided,  that 
he  cannot,  after  paying  the  debt  and  costs,  maintain  an  action  against 

•   I   Barn.  &  Alt).  192.  8  5  Taunt.  606.   1  Chit.  Rep.  271.  in  nolis. 

•»  1  Chit.  Rep.  572.  and  see  id.  720,   21.  Ante,  304.  And  for  what  is  meant  by  losing 

ante,  302.  a  trial,  see  id.  ibid. 

«=  1  Bos.  &  Pill.  334.  per  Bullet ,  J,  ••  1  Cliit.  Rep.  130. 

"*  4  Durnf.  &  East,  352,  2  H.  Blac.   235.  '  7  Durnf.  &  East,  109.  239.  2  Barn.  Sc 

Ante,  30  3,  4.  Aid.  354.  1  Chit.  Rep.  68.  S.  C.  and  see  1 

'  Gravettv.  fVilliams,T.\5  Geo.  ill.  K.'C.  Bos.  &  Pul.  225.    1  Taunt.    119.    6  Taunt, 

cited  in  4  Durnf.  &  East,  352.   1  Chit.  Rep.  554.  2  Marsh.  261.  S,  C.   1  Chit.  Rep.  567. 

237.270.357.  faJ.12\.  2  Chit.  Rop.  93.   but  sec  I  Price, 

'  t  Chit.  Rep.  270.  {<ij.  Nim  v.  Gray,  M.  103.  contra. 
51  Geo.  Ill    K.  B.  there  cited,  contra. 
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the  defendnnt,  for  money  paid" .  But,  if  he  has  taken  a  bail  bond,  he 
may  resort  to  the  defendant  or  his  bail,  by  putting  it  in  suit  a«fainst 
them  ;  though,  in  general,  the  money  is  paid  by  the  officer,  on  issuing 
the  attachment,  and  he  brings  the  action  on  the  bail  bond,  in  the 
sheriff's  name*'.  In  an  action  on  a  bail  bond,  if  the  issue  depend  on 
the  date  of  the  appearance,  the  court  of  Common  Pleas,  upon  an  ap- 
plication by  the  plaintiff,  will  order  the  day  of  the  appearance  to  be 
entered  in  the  filacer's  book  ;  although,  before  the  application  to  the 
court,  issue  has  been  joined  on  the  plea  of  comperuit  ad  diem^ : 
And  where  bail  above  were  put  in  but  not  justified,  and  the  sheriff 
being  fixed,  brought  an  action  on  the  bail  bond,  to  which  the  de- 
fendant pleaded  comperuit  ad  diem,  that  court,  on  motion  by  the 
sheriff,  ordered  the  recognizance  of  bail  in  the  original  action  to 
be  struck  off  the  file;  though  the  defendant  alleged,  that  the  sheriff 
was  fixed  through  his  own  negligence  :  for  that  should  have  been  the 
subject  of  a  motion  to  stay  proceedings  on  the  bail  bond**. 

»  8  East,  171.  c  1  Taunt. '23    ^n/e,  235. 

*>  2  Saund.  61./.  ^6  Taunt.  IG7.  1  Marsh.  520.  S.  C. 
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CHAP.  \IV. 


Of  the  Proceedings  in  Actions,  hy  and  against  At- 
TORNiEs  and  Officers,  in  the  Courts  of  King's 
Bench,  Common  Pleas,  and  Excheuuer;  and  <f 
the  Recovery  and  Taxation  of  their  Costs. 

n[''IIE  ])rocec(lings  against  defendants  when  at  large,  and  mode  of 
bringing  tliem  into  court,  in  ordinary  cases,  having  already  been 
considered  ;  I  shall  next  proceed  to  shew  whatever  is  peculiar  to  the 
Dpoceedings  by  and  against  attornies,  who  are  supposed  to  be 
already  in  court,  and  against  prisoners  in  the  actual  custody  of  the 
sheriff,  &c.  or  of  the  marshal  of  the  King's  Bench,  or  warden  of 
the  Fleet  Prison. 

Attornies,  we  have  seen,  may  sue  by  attachment  of  privilege,  and 
must  be  sued  by  biU-\  In  the  King's  Bench,  the  attachment  of 
privilege,  at  the  suit  of  an  attorney,  is  in  nature  of  a  latitat^: 
therefore,  in  replying  it  to  a  plea  of  the  statute  of  limitations,  the 
])lainlifF  must  set  forth  the  continuances'^.  And  an  attachment  of 
privilege  is  not  a  continuance  of  a  bill  of  Middlesex,  so  as  to  avoid 
the  statute  of  limitations'^.  In  the  King's  Bench,  it  is  a  rule,  that 
"  every  attorney  sliall  leave  a  prtecipo"  with  the  signer  of  the  writs, 
"  containing  the  defendants'  names,  not  exceeding  yo«r  in  each  writ, 
"  with  the  return,  and  day  of  signing  such  writ,  and  the  agent's  or 
"  attorney's  name  who  sued  out  the  same  :  and  that  all  such  praecipes 
"  shall  be  entered  on  the  roll,  where  the  praecipes  of  latitats, 
"  and  all  other  writs  issuing  out  of  this  court,  are  entered  ;  and 
"  the  officer  that  signs  the  writs  in  this  court,  shall  not  sign  such 
"  attachment,  till  a  prmcipe  be  left  with  him  for  that  purposed" 
But  when   an   attorney  sues  by   attachment   of  privilege,  his  name 

*  Ante,  75.  inent  of  privilege  on  the  roll,  to  save  the 

^  1  Show.  367.   and   see  Append.  Chap.  statute,  in   K.  B.  see  Append.  Chap.  XIV. 

XIV.  §  2.  4.  6.  §  7. 

«  Garth.  144.  1  Show.  366,  7.  i>Salk.  420.  «  Append.  Chap.  XIV.  §1.3. 

S.  C.  t  R.  H.  20  Geo.  II.  K.  B.  and  see  1  Ken- 

•*3  Durnf.  &  East,  662.  but  see  Willes,  yon,  394. 
259.   (a),  and  for  the  entry  of  an  attack- 
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need  not  be  indorsed  on  the  writ :  for  the  2  Geo.  II.  c.  23.  §  22. 
which  requires  the  name  of  the  plaintiff's  attorney  to  be  indorsed  on 
the  writ,  only  extends  to  cases  where  the  attorney  sues  for  another 
person".  And  an  attorney,  plaintiff,  may  sue  by  common  process, 
and  indorse  his  own  name  on  the  copy  as  the  attorney,  and  may 
afterwards  declare  by  another  attorney'".  If  an  attorney  sue  by 
attachment  of  privilege,  lor  words  spoken  in  JVales,  and  the  venue 
be  laid  there,  and  the  plaintirt'do  not  recover  a  verdict  for  ten  pounds, 
it  may  be  suggested  on  the  roll,  that  the  defendant  was  resident  in 
JValeSf  &c.  in  order  to  entitle  the  defendant  to  enter  a  nonsuit, 
under  the  statute  13  Geo.  III.  c.  51. <^:  But  if  the  venue  had  been 
laid  in  Middlesexy  it  might  have  made  a  difference*'. 

In  the  Common  Pleas,  an  attachment  of  privilege  is  in  nature  of 
an  original  writ'' ;  and  must  \ni\e  Jif teen  days  between  the  teste  and 
return^  This  writ  should  regularly  be  returnable  on  a  day  certain, 
in  full  term*^:  But  where  it  was  made  returnable  after  the  essoin  day, 
and  before  the  quarto  die  post,  the  court  allowed  it  to  be  amended, 
on  payment  of  costs^.  And,  being  in  nature  of  an  original  writ,  it  is 
sufficient,  when  replied  to  a  plea  of  the  statute  of  limitations,  to 
shew  the  teste  of  it,  without  the  continuances^.  It  is  a  rule  in  this 
court'',  that  "  no  attorney  shall  sue  out  an  attachment  of  privilege 
at  his  own  suit,  nor  shall  the  same  be  sealed,  unless  it  be  first 
stamped  or  signed  by  the  clerk  of  the  warrants  or  his  deputy,  for 
which  no  fee  is  to  be  paid,  to  the  intent  to  shew  that  such  person 
is  an  attorney  of  this  court,  duly  entered  and  continued  on  the  roll  of 
attornies."  And  there  is  another  rule',  similar  to  that  in  the  King's 
Bench,  that  "  every  attorney,  who  shall  sue  out  a  writ  of  privilege 
against  any  defendant,  shall  leave  a  prsecipe^  at  the  prothonotaries' 
office,  with  the  defendants'  names,  not  exceeding  Jour  in  the  whole, 
and  the  return  day  thereto,  and  the  day  of  signing  the  same,  together 
with  the  agent's  or  attorney's  name  who  sues  out  the  same  ;  and  that 
such  prsecipe  shall  be  entered  by  the  protlionotaries  upon  a  remem- 
brance roll,  in  their  respective  offices,  to  be  kept  for  that  purpose, 
without  fee  or  reward ;  and  that  the  prothonotaries  do  not  sign  any 
attachment  of  privilege,  without  such  praecipe  be  left  in  the  office,  at 
the  time  of  signing  thereof."     The  practice  therefore,  as  governed  by 

»4  Duinf.  &  East,  275,  6  1  Wils.  167. 

•>  7  Durnf.  &  East,  35.  h  R.  T.  9  W.  III.  C.  P.  and  see  R.  T.  Q9 

c  6  Durnf.  &  East,  500,  Car.  II.  reg.  3.  C.  P. 

d  Append.  Chap.  XIV.  §  10.  •  R.  II.  1 1  Geo.  H.  rt-.  2.  C.  P.  2  Blac. 

e  Barnes,  410.  Cas.  Pr.  C.  P.  149.  S.  C.  Rep.  919. 

'  3  Brod.  k  Rinj.  25.  ^  Append,  Chap.  XIV.  §  9. 
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these  rules,  is  to  take  the  pnecipe  and  writ  to  the  j)rolhono(aries' 
clerk,  who  will  siijn  (he  writ  <rratis,  keeping  the  pnecipe  ;  after 
wliich  the  writ  is  marked  hy  the  clerk  of  the  warrants,  and  then 
sealed. 

All  attorney  was  formerly  permitted  to  hold  the  defendant  to 
special  hail,  upon  an  attachment  of  privilcije,  for  ft^es  or  ilishurse- 
ments,  however  trillini;'.  Hut  now,  since  the  statutes  for  prevcMitin^ 
frivolous  and  vexatious  arrests,  the  defendant  cannot  he  arrested  and 
holden  to  »p(!cial  bail,  upon  an  attachment  of  j)rivilei^e,  or  any  other 
j)rocess,  unless  the  cause  of  action  amount  to  Jifleen  pountls  or 
upwards.  Where  it  is  under  that  amount,  the  defendant  must  he 
served  with  a  copy  of  the  process,  and  notice  to  appear,  as  in  other 
cases. 

In  the  King's  Bench,  the  time  allowed  for  declaring  upon  an  at- 
tachment of  privilege,  is  the  same  as  upon  a  bill  of  Middlesex  or 
latifaty  &c.     And  if  an  attorney  sue  out  an  attachment  of  j)rivilege, 
and  deliver  or  (i\e  his  declaration'',  and  give  notice  thereof,  J'oiir  days 
exclusive  before  the  end  of  the  term  wherein  the  attachment  is  re- 
turnable,   the  defendant  must  plead  as   of  that   terra  ;   the  plaintifl' 
having  entered  a  rule  to  plead,  and  demanded  a  plea:  but  if  he  do 
not  declare  within  that  time,  the  delendant  may  imparl  to  the  next 
term  ;  and   if  he  do  not  declare  before  the  essoin  day,  the  defendant 
will  have  an    imparlance   to  the  term  foUowing'^^.     In  (he  Common 
Pleas,   if  the  attachment  of  privilege  recjuire  only  a  common   ap- 
pearance, it  must  be  entered  with  the  prothonotarics  ;  and  if  it  require 
sj)ecial  bail,  (he  clerk  of  the  dockets  prepares  the  bail-piece*',  and 
attends  the  court  or  a  judge  when  the  recognizance  is  etitered  into, 
and  the  bail  justify,  or  fresh  bail  is  added,  in  the  same  manner  as  the 
filacer  does  in  other  cases^     In  the  Exchequer,  the  declaration,  at 
the  suit  of  an   attorney  or   side  clerk,  begins  by  stating  the  cha- 
racter in  which  he  sues  ;  and  omits  the  quo  minus  clause,  in  the  con- 
clusion^ 

In  proceeding  against  attornies  and  ofHcers  of  the  court,  the  bill, 
which  is  the  foundation  of  tlic  action,  is  a  complaint  in  writing, 
describing  the  defendant  as  being  present  in  courts ;  and  generally 
concludes  with  a  prayer  of  relief,  though  the  declaration  upon  the 

»  R.  M.  1654.  §  9.  K.  B.  K.  M.  1634.  §  346. 
12.  C.  P.  Gilb.  K.  B.  -246.  Gilb,  C.  P.  36.  "l  Appciul.  Chap.  XIV.  §  12. 

•>  For  the  beginninc;  of  a  declaration,  at  *  Imp.  C.  P.  6  Ed.  p.  514,  15. 

the  suit  of  an  attorney,  in  K.  B.  see  Append.  ^  Append.  Chap.  XIV.  §  16. 

Chop.  XIV.  §  8.  In  C.  P.  id.  ^13.  g  1  Saund.  23.202.  2  Saund.  415.  and  see 

c  R.  M.  5  Ann.  3.  a.  K.  B.   Gilb.  K.  B.  Append.  Chap.  XIV.  §  17,  18. 
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bill  is  not  demurrable  for  want  of  it".  In  the  King's  Bench,  the  bill 
against  an  attorney  could  formerly  have  been  filed  in  term  time  only, 
sedenfe  curia,  and  not  in  vacationi^.  But  now  it  may  be  filed  in 
vacation,  as  well  as  in  term  (ime*" :  And  where  the  cause  of  action 
arises  after  term,  there  should  be  a  special  memorandum,  stating  the 
day  of  bringing  the  bill  into  the  office  of  the  clerk  of  the  declarations'*. 
li'  a  [)ill  however,  filed  against  an  attorney  of  that  court  in  vacation, 
be  entitled  of  the  preceding  term,  and  the  defendant  plead  the  statute 
of  limitations,  he  nuiy  shew  when  it  was  in  fact  filed*.  The  filing 
of  a  bill  is  considered  as  the  commencement  of  an  action  against  an 
attorney,  without  notice  being  served  upon  him.  And  where,  in  an 
action  against  an  attorney  for  goods  sold,  the  plaintiff  proved  that  he 
filed  his  bill  at  a  certain  time  in  the  forenoon,  and  the  defendant  gave 
in  evidence  a  receipt  for  the  sum  demanded,  dated  the  same  day  ; 
the  judge  at  nisi  prius  held  that  this  was  no  answer  to  the  action, 
without  proof  that  the  payment  was  made  before  the  filing  of  the 
bilK.  Where  the  bill  against  an  attorney  was  entitled  of  the  term 
generally,  being  before  the  cause  of  action  accrued,  the  court  of 
King's  Bench  on  motion  allowed  it  to  be  amended,  after  a  writ  of  error 
brought,  by  inserting  a  special  memorandum,  of  the  day  of  filing  the 
same  ;  and  gave  the  plaintiff  leave  to  carry  in  a  new  roll,  agreeable 
to  the  amended  bill,  and  to  make  the  transcript  conformable  to  such 
new  roll,  on  payment  of  costss.  But  such  an  amendment  cannot 
be  made,  after  the  proceedings  are  entered  on  record,  without  leave  of 
the  court'' :  And,  in  a  late  case,  they  gave  the  defendant  leave  to  plead 
de  novo,  upon  terms'. 

In  the  King's  Bench,  it  is  usual  in  practice  to  file  the  bill,  on  four- 
penny  stamped  parchment,  with  the  clerk  of  the  declarations'",  in  the 
King's  Bench  office;  and  to  deliver  a  copy  of  it,  on  ybur-penny 
stamped  paper,  to  the  defendant,  or  his  known  agent',  with  notice 
thereon  to  plead  in  four  days'"  ;  which  notice  has  been  deemed  suf- 

a  Aiidr.  247.  1  Chit.  Rep.  277.  S.  C. 

b  2  Salk.  544.   12  Mod.  163.  Gilb.   K.  B,  '1  Chit.  Rep.  45. 

346.  ''  This  officer  is  appointed  to  receive  and 

e  Doug-.  313.  Law  administrator  v.  Wlieat,  make  an  entry  of  declarations  and  bills  filed 

M.25Geo.  III.  K  B.  5  Durnf.  &  East,  173.  in  this  court ;  to  deliver  out  the  former,  and 

and  see  8  Durnf.  &  East,  643,  4.  2  H.  Blac.  to  file  and  keep  the  latter;  for  which  he  is 

608.   1  Taunt.  126.  2  Saund.  1.  (1.)  entitled   to  a  fee  of  two  shillings  per  term, 

<^5  Durnf.  &  East,  325.  Append.  Chap.  from  every  attorney.  R.  M.  15  Car.  II.  reg. 

XIV.  §  20.  3.  R.  E.  19  Car.  II.  K.  B. 

e  Peake's  Cas.  A^^  Pri.  209.  i  Imp.  K.  B.  516.    But  such  agent  is  not 

f  5  Campb.  331.  bound  to  accept  it.  Per  Cur.  E.  39  Geo.  III. 

e  7  Durnf.  &  East,  474.  K.  B. 

''  Id,  ibid.  1  Chit.  Rep.  336.  but  see  1  m  Append.  Chap.  XIV.  §  19, 

Maule  &t  Sel.    232.  2  Barn.  &.  Aid.   472. 
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ficient,  thoui^h  he  reside  more  than  twenty  miles  from  London" :  Or, 
it'  the  defendant's  name  ami  phiei*  of  abode  he  not  entered  in  tlie 
master's  hook  kcj)t  for  that  iuiii)ose,  a  copy  of  the  hill  may  he 
stuck  ii|)  in  the  office  ;  aithoui^h  his  name  and  j)laco  ol'  abode  be 
entered  in  the  book  containin<^  a  list  of  certificates''.  And  if  the  bill 
be  filed,  and  a  copy  tluM-cof  dolivercMl,  /"oh;- days  exclusive  before  the 
end  of  the  term,  includin;^  Sunday,  the  defendant  must  plead  as  of 
that  term  ;  the  plaintill"  havinj^  entered  a  rule  to  |)lead,  and  demanded 
a  j)lea  :  But  if  the  bill  be  not  filed,  and  copy  delivered,  within  that 
time,  the  defendant  is  entitled  to  an  imj)arlance'^ :  And  where  the 
defendant  was  served  with  a  copy  of  (he  bill,  ijefore  the  bill  itself  was 
filed,  the  proceedings  were  set  aside  for  irregularity''.  The  bill  and 
copy  are  required,  by  the  general  stamp  acts',  to  be  written  in  the 
iiHtial  and  accustomed  manner  :  and  therefore,  the  copy  of  a  bill 
filed  against  an  attorney,  partly  printed  and  partly  written,  on  one 
sheet  of  paper,  stamped  with  aybur-penny  stamp,  which  contained 
several  printed  counts,  two  of  them  being  struck  out,  and  was  other- 
wise obliterated,  and  exceeded  seventeen  common  law  folios,  was  held 
to  be  irregular ;  and  it  appearing  that  tiie  bill  was  framed  in  the 
same  manner,  with  the  same  obliterations,  the  court  set  aside  the 
proceedings  altogether'.  The  rest  of  the  proceedings,  by  and  against 
attornies  of  the  the  King's  Bench,  are  the  same  as  in  other  cases. 

In  the  Common  Pleas,  a  bill  may  it  seems  be  filed  against  an  at- 
torney, to  avoid  the  statute  of  limitations,  in  vacation,  as  well  as  in 
terra  times  :  And  after  it  is  filed,  if  the  defendant  do  not,  on  being 
publicly  called  into  court,  aj)pear  thereto,  judgment  is  given  against 
him,  that  he  stand  forejudged  from  exercising  his  office  of  attorney, 
for  his  contumacy''  :  upon  which  he  is  struck  off  the  roll  of  attornies  • 
and  being  no  longer  entitled  to  his  privilege,  he  may  be  proceeded 
against  as  a  common  person.  Formerly,  no  bill  could  have  been  filed 
against  an  attorney  or  officer  of  the  Common  Pleas,  to  be  called  in 
court,  in  order  to  a  forejudger,  until  the  bill  was  actually  entered  upon 
record,  and  a  number  roll  put  thereon'.  This  rule  however  ap])ears 
to  be  disused'' :  and  at  present,  the  practice  is  to  prepare  a  bill'  a"-ainst 

»  5  Dunif.  &  East,  369.  (  1  Maule  &  Sel,  709. 

^ I'.  Hough,  one,  &c.   T.  42  Geo.  K  Ante,    25.    6  Taunt.    3i~,    8.    355,    2 

III.  K.  B.  Marsh.  50.  52.  56.  S.  C. 

«  R.  M.  5   Ann.  3.   a.  K.  B.   Gilb.  K.  B.  ^  For  the  form  of  the  entry  of  this  jud-- 

346.  ment,  see  Append.  Chap.  XIV.  §  25. 

<•  Constable  v.    Edwards,  E.  40  Geo.  III.  •  R.  T.  21  Car.  II.  reg.  2.  C.  P. 

K.  B.  k  Imp.  C.  P.  6  Ed.  p.  520. 

e  48  Geo.  III.  c.  149.  Sched.  Part  II.  55  '  Append.  Chap.  XIV.   §  22. 
Geo.  UI.  e.  184.  Sched.  Part  II.  inprincipio. 
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the  defendant,  which  is  engrossed  on  four-penny  stanoped  parchment, 
and  delivered  to  one  of  the  criers,  by  wliom  the  defendant  is  to  be 
thrice  called  in  open  court,  with  an  intimation  that  he  will  be  fore- 
judged, if  he  do  not  appear  ;  after  which,  the  bill  is  entered  with  the 
prothonotaries  :  and  a  rule  being  given  thereon  by  the  secondaries, 
for  the  defendant's  appearance,  the  bill  should  be  filed  in  the  protho- 
notaries' oflice  till  the  rule  is  out,  and  afterwards  with  the  custos 
hremum\  And  it  is  a  rule,  that  "  where  any  bill  shall  be  filed 
against  an  attorney  of  this  court,  no  forejudger  shall  be  entered 
against  him  upon  such  bill,  for  want  of  appearance,  if  the  action  be 
laid  in  London  or  3Jiddlese,v,  and  uuch  attorney  reside  within  twenty 
miles  of  London,  until  four  days  after  notice  in  writing,  of  filing 
such  bill,  be  given  to  such  attorney  or  his  agent,  or  left  at  his  usual 
place  of  abode,  and  a  rule  given  for  such  appearance ;  and  if  such  at- 
torney reside  above  twenty  miles  from  London,  or  the  action  be  laid 
in  any  other  county  than  London  or  Middlesex,  then  no  forejudger 
shall  be  entered,  till  eight  days  after  such  notice  shall  be  given,  in 
such  manner  as  aforesaid,  and  a  rule  to  appear  as  aforesaid  :  the  said 
days  to  be  exclusive  of  the  day  of  giving  such  notice''."  The  notice 
of  filin*^  the  bill  ought  to  be  given  four  days  exclusive  before  the  end 
of  the  term,  or  the  defendant  will  be  entitled  to  an  imparlance,  and 
need  not  plead  till  the  first  four  days  of  the  next  terraS 

If  the  defendant  do  not  appear  in  due  time,  the  proceedings  are 
entered  on  a  roll,  which  is  obtained  from  the  prothonotaries,  and  their 
clerk  will  sign  the  judgment  of  forejudger,  on  an  incipitur,  stamped 
with  a  ten  shilling  stamp.  The  roll  is  then  taken  to  the  clerk  of  the 
warrants,  who  will  strike  the  defendant  off  the  roll  of  attornies  ;  after 
which  he  may  be  proceeded  against  by  the  plaintiff,  or  any  one  CISC'*, 
as  a  common  person  :  and  he  cannot  be  restored,  unless  he  pay  the 
debt  and  costs.  But  when  he  has  made  satisfaction  to  the  plaintiff, 
he  may  obtain  a  rule  of  court  in  term  time,  or  judge's  summons  in 
vacation,  to  shew  cause  why  he  should  not  be  restored  ;  and  if  it 
appear  that  the  plaintiff  has  been  satisfied,  a  rule  or  order  will  be 
made,  for  the  clerk  of  the  warrants  to  restore  him%  If  the  defendant 
appear,  on  being  called  in  court,  he  enters  his  appearance  with  the 
prothonotaries ;  and  the  proceedings  against  him  are  the  same  as  in 
common  cases^ 

»  Cas.  Vr.  C.  P.  4.  HI.  C.  P.  Imp.  C.  P.  6  Ed.  p.  519. 

b  R.  H.  11  Geo.  II.  reg.  3.  C.  P.    And  for  '^  Barnes,  43. 

the  form  of  notice  of  a  bill  filed  against  an  *  Imp.  C.  P.  6  Ed.  p.  323. 

attorney,  see  R.  T.  13  Geo.  II.  reg.  3.  C.  P.  i  For    the    beginning    of    a    declaratiot* 

Append.  Chap.  XIV.  §  24,  against  an  attorney,    after  appearance,  by 

«  Morgan  v.  Belts,  one,  &c.  T.  33  Geo.  LUl'm  C.  P.  see  Append.  Chap.  XIV.  §  26. 
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It  was  formerly  liolden,  that  a  bill  could  not  be  filed  in  vacation, 
against  the  warden  of  the  Fleet,   for  an  escape*.     But   now,  by   the 
statute  50  fioo.  III.  c.  61.  "  it  shall  and  may  be   lawful  for  any  per- 
son or  poisons,    havin<r  cause  of  action  aj^ainst  the  warden  of  the 
said  prison,   for  or   in  resj)ect  of  the  escape  of  any  person  or  j)er- 
sons  in  his  custody,  from  and  out  of  the  said  custody,  to  commence 
"  his  or  their  action   aj^ainst  the   said   warden,    by  fdiiii;  Ids  or  their 
"  bill  atjainst  him,    at  anytime  in  vacation,    in  the  oflice  of  the  pro- 
"  thonotaries  of  the  court  of  Common  Picas,    or  with   the  clerk  or 
**  deputy  clerk  of  the  ple;is  in    the   oflicc  of  Pleas  in    the   court  of 
"   FiXchcquer,   for  or  in  resj)cct  of  such  escape,    and  to   entitle  such 
"  bill  as  of  the  preceding  term  ;   a  copy  of  which  bill  so  filed   shall 
"  within  twenty  four  hours  after  the  filing  thereof,  unless  a  Sunday 
"  or  public  holyday  intervene,   and  in  that  case  on  the  day  next  after 
"  such  Sunday  or  public  holyday,  be  delivered  to  the  said  warden  or 
"  his  deputy,   or  to  the  turnkey  or  porter  of  the  said  prison  ;   and  the 
"  said  warden  shall  appear  and  plead  to  the  said  bill,  within  the  first 
"  four  days  of  the  following  term  ;   otherwise  it   shall   be  lawfid   for 
**  such  person  or  persons,   having  such  cause  of  action  as  aforesaid 
**  to  sign  judgment  against  him  in  SPch  action.     And,  for   the  better 
"  ascertaining  as   well    the  time  of  filing  such  bill,  as  of  delivering 
*'  such  copy  thereof  as  aforesaid,   the    proper  oflicer  of  the  court   in 
*'  which  such  bill  shall  be  filed,    or  his   lawful  deputy,  shall  at  the 
**  time  of  filing  the  same,   imlorse  thereon  a  memorandum  of  the  time 
*'  of  filing  such  bill  ;    and   the   said  warden    or   his  deputy,   or    the 
"  turnkey  or  porter  of  the  said  prison,  shall,  at  the  time  of  recciviii"- 
"  such  copy  of  the  said  bill,  indorse  upon  such  copy  a  memorandum 
"  of  the  time  of  receiving  (he  same."     In  the  construction  of  this 
statute    it  has   been    holden,    (hat  the  interval   between    the    essoin 
day  and   first  day  of  the  court's  actually  sitting,    must  be  taken  as 
l)art  of  the   term  :     and  therefore,   a   bill  may  be  filed  against  the 
warden   of  the  Fleet,  for  an    escape,  on   the   day  after  the  essoin 
day,  entitled  as  of  the  term  generally  ;    and  if  the  plaintiff  give  a  rule 
to  plead  on  the  first  day  the  court  sits,  he   will  substantially  comply 
withthercquisitionof  the  statutes  &  9  W.  III.  c.  27.   §  12.,  provided 
he  do  not  sign  judgment  within  eleven  days  after  the  filing  of  the  bill''. 
In    the  Exchequer,    the  bill    against   an   attorney  or   side   clerk 
begins  by  stating  the  character  in  which  he  is  sued*^ ;  and  the  proceed- 
ings thereon  are  similar  to  those  against  an  attorney  of  the  King's  Bench. 

•  6  Taunt.    347.  352.  2  MarsL.  49.   54.  Chap.  XIV.  §  23. 

S.  C.  and  see  the  preamble  to  the  statute  ."iO  *>  4    Moore,  425.2    Bred.    &    Bin"'.  51. 

Geo.  III.  c.  G4.     For  the  bcginnins:  of  a  bill  S.  C 

against  the  wariltu  of  the  I'lcit,  tec  Append.  "  Append.  Chai>.  XIV,  §  27,  U. 
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As  belwcrn  attorney  and  client,  the  remedy  given  by  law  to  an 
attornev,  for  recovery  of  his  bill  of  costs,  is  an  action  of  assumpsit. 
This  action  lies  for  business  done  in  other  courts,  as  well  as  in  the 
court  of  which  the  plaintiff  is  an  attorney^  But  an  attorney  cannot 
recover  a  charge  for  conducting  a  suit,  in  which  the  party  charged 
has  not  had  the  benefit  of  the  attorney's  judgment  and  superinten- 
dance'*.  It  is  also  said,  that  an  attorney  ought  not  to  prosecute  an 
action,  to  be  paid  in  gross  ;  for  that  will  be  champerty'^ :  And  an  un^ 
dertaking  by  a  third  person,  to  pay  an  attorney  the  further  expenses 
of  business  already  commenced,  must  be  in  writing,  by  the  statute  of 
frauds'". 

By  the  statute  S  Jac.  I.  c.  7.  §  1.  "  all  attornies  and  solicitors 
"  shall  give  a  true  bill  unto  their  masters  or  clients,  or  their  assigns, 
"  of  all  charges  concerning  the  suits  which  they  have  for  them,  sub- 
"  scribed  with  their  hands  and  names,  before  such  time  as  they,  or 
"  any  of  them,  shall  charge  their  clients  with  any  the  same  fees  or 
"  charges."  Upon  this  statute  it  was  a  good  plea,  to  an  action 
brought  by  an  attorney  for  his  fees,  that  no  bill  had  been  delivered  to 
the  defendant* ;  or  the  statute  might  have  been  given  in  evidence,  on 
non  assumpsit.  But  if  an  attorney  had  delivered  his  bill  to  the  de- 
fendant, after  the  arrest  and  before  the  bill  filed,  it  was  well  enough? : 
and  this  statute  did  not  extend  to  attornies  in  inferior  courts,  but  only 
to  those  in  the  courts  at  Westminster^.  It  should  also  seem,  that 
an  attorney's  bill  could  not  have  been  taxed,  unless  an  action  was 
depending  thereon',  nor  without  bringing  the  amount  of  it  into  court**. 
To  remedy  these  manifold  inconveniences,  it  was  enacted  by  the 
statute  2  Geo.  II.  c,  23.  §  23.  (made  perpetual  by  the  30  Geo.  II. 
c.  19.  §  75.)  that  "  no  attorney  of  his  majesty's  court  of  King's 
"  Bench,  Common  Pleas,  or  Exchequer,  or  duchy  of  Lancaster,  or 
"  of  any  of  his  majesty's  courts  of  Great  Sessions  in  Wales,  or  any 
"  of  the  courts  of  the  counties  palatine  of  Chester,  Lancaster,  and 
"  Durham,  or  any  other  court  of  record  in  that  part  of  Great  Bri- 
"  tain  called  England,  wherein  attornies  have  been  accustomably 
"  admitted  and  sworn  ;  nor  any  solicitor  in  any  court  of  equity, 
"  either  in  his  majesty's  high  court  of  Chancery,  court  of  equity  in 

a  Cro.  Car.  159,  60.  48.  Comb.  126.  S.  C. 

b  I  Bing.  13.  and  see  3  Campb.  4J1.  f  1  Show.  338.  Bui.  Ni.  Pri.  145. 

c  Com.  Dig,  tit.  AUorney,  (B.  14.)  Hob.  6  1   Lil.  P.  R.  145.  but  see  1  Str.  633. 

1 17.  and  see  2  Atk.  293.  4  Bro.  Chan.  Cas.  Cas.  Pr.  C.  P.  27.  S.  C. 

350.  18  Ves.  313.  in  Chan.  2  Marsh.  273.  h  Carth.   147.   1   Show.   96.    1    Salk.   86, 

d  1  Stark.  Ni.  Pri.  270.  S.  C. 

e3    Keb.    118.  514.    T.  Raym.  245.    3  M  Salk.  332,  but  see  2  Chit.  Rep.  155. 

balk.    19,  S.  C.  but  see  Carlh.  57.  1  Show,  ^  2  Vcz,  451,  2. 
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"  the  Exchequer  chamber,  court  of  the  ilutcliy  chamber  of  Lancaster 
"  at  IVestminstet',  or  courts  of  the  counties  palatine  of  Chester^ 
"  Lancaster,  or  Durham,  or  of  the  (jJreut  Sessions  in  U'alcs,  or  in 
*'  any  other  inferior  court  of  ecjuity,  in  that  part  of  (jlrvat  liritain 
"  called  England,  shall  commence  or  maintain  any  action  or  suit,  for 
"  the  recovery  of  any  fees,  eharj^cs  or  (hshnrsenienls,  at  law  or  in 
"  equity,  until  the  expiration  of  one  month  or  more,  after  such  attor- 
"  ney  or  solicitor  respectively  shall  have  delivereil  unto  the  party  or 
"  parties  to  he  cliar^ed  therewith,  or  left  for  him  her  or  tluin,  at  his 
"  her  or  their  dwellinq^  house  or  last  place  of  abode,  a  bill  of  such* 
"  fees,  charges  and  disbursements",  written  in  a  common  legible  hand, 
"  and  in  the  English  tongue,  excej)!  law  terms  and  names  of  writs, 
"  and  in  words  at  length,  except  times  and  sums  ;  which  bill  shall  be 
"  subscribed  with  the  proper  hand  of  such  attorney  or  solicitor  re- 
"  spectively, 

"  And,  upon  ai)j)licalion  of  the  party  or  parties  chargeable  by  such 
*'  bill,  or  of  any  other  person  in  that  behalf  authorized,  unto  the 
"  Lord  High  Chancellor  or  Master  of  the  Rolls,  or  unto  any  of  the 
*'  courts  aforesaid,  or  unto  a  judge  or  baron  of  any  of  the  said  courts 
"  respectively,  in  which  the  business  contained  in  such  bill,  or  the 
"  greatest  part  thereof  in  amount  or  value,  shall  have  been  trans- 
"  acted*" ;  and  upon  the  submission  of  the  said  party  or  parties,  or 
*'  such  other  person  authorized  as  aforesaid,  to  j)ay  the  whole  sum 
"  that  upon  taxation  of  the  said  bill  shall  appear  to  be  due  to  the 
"  said  attorney  or  solicitor  respectively  ;  it  shall  and  may  be  lawful 
"  for  the  said  Lord  High  Chancellor,  JMaster  of  the  Rolls,  or  anyof 
•'  the  courts  aforesaid,  or  for  any  judge  or  baron  of  any  of  the  said 
"  courts  respectively,  and  they  are  thereby  required,  to  refer  the  said 
"  bill,  and  the  said  attorney's  or  solicitor's  demand  thereupon,  al- 
*'  though  no  action  or  suit  shall  be  then  depending  in  sucli  court, 
"  touching  the  same,  to  be  taxed  and  settled  by  the  projjcr  oflicer  of 
''  such  court,  without  any  money  being  brought  into  the  said  court 
"  for  that  purpose  :  and  if  the  said  attorney  or  solicitor,  or  the  party 
"  or  parties  charg(;able  by  such  bill  respectively,  having  due  notice, 
"  shall  refuse  or  neglect  to  attend  such  taxation,  the  said  ollicer  may 
"  proceed  to  tax  the  said  bill  ex  parte  :  pending  which  reference  and 
"  taxation,  no  action  shall  be  commenced  or  prosecuted,  touching  the 
"  said  demand. 

"  And,  upon  the  taxation  and  settlement  of  sucli  bill  and  demand, 
"  the  said  party  or  parties  shall  forthwith  pay  to  the  said  attorney  or 

»   Barnes, '243.  Id.  123.  182.  Barnes,  122. 

•♦  I  Siilk.  89.  but  sec  2    liariiard.    K.    U. 
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"  solicitor  respectively,  or  to  any  person  by  him  authorized  to  receive 
"  the  same,  that  shall  be  present  at  the  said  taxation,  or  otherwise 
"  unto  such  other  person  or  persons,  or  in  such  manner,  as  the  re- 
*'  spective  courts  aforesaid  shall  direct,  the  whole  sum  that  shall  be 
<*  found  to  be  or  remain  due  thereon  ;  which  payment  shall  be  a  full 
"  discharge  of  tlie  said  bill  and  demand  :  and  in  default  thereof, 
"  the  said  party  or  parties  shall  be  liable  to  an  attachment  or  pro- 
"  cess  of  contempt,  or  to  such  other  proceedings,  at  the  election  of 
"  the  said  attorney  or  solicitor,  as  such  party  or  parties  was  or  were 
"  before  liable  unto. 

"  And  if,  upon  the  said  taxation  and  settlement,  it  shall  be  found 
*'  that  such  attorney  or  solicitor  shall  happen  to  have  been  over-paid, 
"  then  tlie  said  attorney  or  solicitor  respectively  shall  forthwith  refund, 
"  and  pay  unto  the  party  or  parties  entitled  thereunto,  or  to  any  per- 
"  son  by  him  her  or  them  authorized  to  receive  the  same,  if  present 
"  at  the  settling  thereof,  or  otherwise  unto  such  other  person  or  per- 
"  sons,  or  in  such  manner,  as  the  respective  courts  aforesaid  shall 
"  direct,  all  such  money  as  the  said  officer  shall  certify  to  have  been 
"  so  over-paid  ;  and  in  default  thereof,  the  said  attorney  or  solicitor 
"  respectively  shall,  in  like  manner,  be  liable  to  an  attachment  or  pro- 
"  cess  of  contempt,  or  to  such  other  proceedings,  at  the  election  of 
"  the  said  party  or  parties,  as  he  would  have  been  subject  unto,  if  that 
"  act  had  not  been  made. 

"  And  the  said  respective  courts  are  thereby  authorized  to  award 
"  the  costs  of  such  taxations  to  be  paid  by  the  parties,  according  to 
*'  the  event  of  the  taxation  of  the  bill,  that  is  to  say,  if  the  bill  taxed 
*'  be  less,  by  a  sixth  part,  than  the  bill  delivered,  then  the  attorney 
"  or  solicitor  is  to  pay  the  costs  of  the  taxation  ;  but  if  it  shall  not  be 
"  less,  the  court,  in  their  discretion,  shall  charge  the  attorney  or 
"  client,  in  regard  to  the  reasonableness  or  unreasonableness  of  such 
"  bill." 

Independently  of  the  above  statutes,  which  apply  only  to  par- 
ticular cases,  and  to  bills  of  a  particular  description,  the  court 
it  seems  still  retains,  and  has  always  exercised  a  right,  as  at  common 
law,  to  direct  the  taxation  of  other  bills  of  costs^  And  it  having  been 
doubted,  whether  an  attorney's  bill  could  be  delivered  with  ahbrevia^ 
tions^,  it  was  enacted  by  the  statute  12  Geo.  II.  c.  13.  §  5.  that  "  it 
"  shall  and  may  be  lawful  to  and  for  every  attorney,  clerk  in  court, 
"  and  solicitor,  to  write  his  bill  of  fees,  charges  and  disbursements, 
!^'  with  such  abbremations  as  are  now  commonly  used  in  the  English 
"  language ;  any  thing  in  any  former  law  to  the  contrary  uotwitUf 

*  2  Chit.  Hep.  1  j5.  >•  Pr.  Rc^j.  37. 
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**  s<an(Vn»ij/'  On  tins  statute  it  has  been  liolden,  that  an  attorney 
may  deliver  a  bill  of  costs,  containing  such  abbreviations  of  English 
uords,  as  are  usual  and  intellii,Mble'.  And,  by  §  6.  "  the  said  act  of 
"  the  second  year  of  his  j)rescnt  majesty,  for  the  better  regulation  of 
"  attornies  and  solicitors,  or  any  clause  matter  or  thing  therein  con- 
"  tained,  shall  not  extend  to  any  bill  of  fees,  charges  and  disbursc- 
"  ments,  due  from  any  attorney  or  solicitor,  to  any  other  attorney  or 
*'  solicitor,  or  clerk  in  court ;  but  every  such  attorney,  solicitor,  or 
"  clerk  in  court,  may  use  such  remedies,  for  the  recovery  of  his  fees, 
"  charges  and  disbursements,  against  such  other  attorney  or  solicitor, 
^*  as  he  might  have  done  before  the  making  of  the  said  act." 

If  the  whole  bill  be  for  conreyancing^,  it  cannot  be  taxed.  But 
if  any  part  of  an  attorney's  bill,  which  has  been  delivered,  be  for 
business  done  in  court,  the  bill  must  be  delivered  a  month  before  the 
action  is  brought,  otherwise  the  j)laintiflr  cannot  recover".  And  a 
tcarrant  of  attorney^,  or  dedimus  poiestatem* ,  charged  in  an  at- 
torney's bill,  is  a  sufficient  item  to  enable  the  court  to  refer  the  bill  for 
taxation  ;  though,  with  this  exception,  it  be  entirely  for  conveyancing. 
So,  where  one  of  the  charges  was  for  drawing  and  engrossing  an 
aflidavit  of  debt,  in  order  to  hold  a  party  to  bail,  which  appeared  to 
have  been  sworn,  the  court  of  King's  Rcnch  held  this  to  be  a  charge 
for  business  done  in  court,  which  made  the  bill  taxable^  But  a 
charge  for  preparing  an  affidavit  of  the  petitioning  creditor's  debt  and 
bond  to  the  Chancellor,  in  order  to  obtain  a  commission  of  bankruj)tcy, 
was  holden  not  to  be  a  taxable  item  within  the  statute,  as  being  a 
charge  at  law  or  in  equity,  the  affidavit  not  having  been  sworn,  nor  a 
commission  issued^.  It  has  been  made  a  question,  whether  an  at- 
torney may  recover  for  charges  or  disbursements  not  taxable,  when 
part  of  his  demand  is  for  business  done  in  court ;  and  the  distinction 
that  has  been  taken  is,  that  he  may,  where  he  has  delivered  no  bill  at 
all*";  but  that  where  he  has  delivered  a  bill  irregularly,  he  cannot'. 
And  accordingly,  in  a  late  case"",  an  attorney  not  having  delivered  any 
bill  to  his  client   before  action  brought,  but  having  afterwards  dc- 

•  4  Taunt.  193.  '1  New  Rep.   C.  P.  266,  4  Campb.  69. 
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livereil  a  bill  of  particulars  under  a  judge's  order,  was  held  to  be 
entitled  to  recover  charges  for  money  paid  for  his  client's  use,  having 
no  reference  to  his  business  of  an  attorney,  although  other  items  in 
the  bill  of  particulars  were  taxable.  Where  an  attorney  had  paid 
money,  in  consequence  of  his  undertaking  to  pay  the  debt  and  costs, 
this  was  holdcn  not  to  be  a  disbursement  by  him  as  an  attorney, 
within  the  meaning  of  the  slatute^ 

An  attorney  having  delivered  two  separate  bills,  one  of  which  was 
for  fees  and  disbursements  in  causes,  and  the  other  for  making  con- 
veyances, a  rule  was  made,  in  the  King's  Bench,  for  taxing  both''. 
And  so,  where  it  was  moved  that  the  master  might  be  directed  to 
tax  those  articles  in  an  attorney's  bill,  which  related  to  conveyancing 
and  parliamentary  business,  the  rest  being  for  management  of  causes 
in  the  court  of  King's  Bench,  Lord  Mansfield  said,  "  there  was  no 
doubt  but  the  master  might  tax  the  whole  ;  that  he  recollected  a  case, 
where  the  fees  paid  to  a  proctor,  for  business  done  in  the  ecclesiasti- 
cal court,  made  part  of  the  bill ;  and  it  was  determined,  that  as  the 
whole  bill  had  been  referred  to  the  master,  he  might  tax  that  part  of 
if^."  So,  where  an  attorney  had  delivered  three  several  bills,  one  for 
business  done  as  an  attorney,  another  as  agent,  and  a  third  for  fees 
due  to  him  as  steward  of  a  manor,  for  admittances  and  holding  courts, 
the  court  held,  that  the  taxable  items  in  the  bill,  for  business  done  as 
an  attorney,  would  draw  after  them  the  fees  due  to  him  as  steward  of 
the  manor,  so  as  to  subject  all  the  bills  to  taxation*^.  The  court  of 
King's  Bench  will  refer  an  attorney's  bill  to  be  taxed,  though  all  the 
business  was  done  at  the  Quarter  Sessions* ;  and  in  such  case,  an  ac- 
tion cannot  be  maintained  for  the  amount  of  the  bill,  unless  it  be 
signed,  and  delivered  a  month  before  the  bringing  of  the  action^.  And 
a  bill  was  referred  to  be  taxed,  for  business  done  in  a  criminal  suit, 
in  the  court  of  Great  Sessions  at  Carmarthen  :  and  though  it  was 
objected  that  it  would  be  impossible  for  the  master  to  tax  the  costs  in 
Wales,  not  knowing  the  practice  there,  yet  the  court  held  that  he 
could  as  well  tax  these  costs,  as  costs  in  the  spiritual  court ;  and  if 
he  were  at  a  loss,  he  might  call  in  assistance^.  In  the  Exchequer,  a 
crown  solicitor's  bill  of  costs,  for  business  done  under  an  extent,  is 
taxable*".     But  the  court  cannot  order  a  solicitor's  bill  of  costs,  for 
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!)usiiicss  wholly  done  in  the  House  of  Lords,  in  the  prosecution  of  an 
aj>|)(ul,  to  be  referred  for  taxation  ;  because  their  officer  has  no  means, 
whereby  he  may  be  enabled  to  tax  such  a  bill"  :  and  great  difficulty 
is  said  to  have  frequently  occurred,  in  the  House  of  Lords,  in  not 
knowinjj^  how  directly  to  tax  a  solicitor's  bill.  This  however  has  been 
done,  under  the  recognizance  ;  and  the  House  has  called  in  the  assist- 
ance of  a  master,  to  determine  what  the  amount  ought  to  be  :  but 
that  has  been  considered  only  as  putting  the  recognizance  in  force,  not 
as  a  taxation  independent  of  it,  by  virtue  of  any  inherent  authority 
possessed  by  the  House''. 

In  Chancery,  an  order  for  taxing  a  bill  of  costs,  entitled  in  the  cause, 
if  obtained  by  a  party  to  the  cause,  is  regular,  under  the  general  juris- 
diction ;  but  a  person  not  a  party  to  the  cause  must  apply  ej:  parte, 
under  the  statute  2  Geo.  H.  c.  23.  §  23*^.  Whether  a  party,  having 
obtained  such  an  order  in  a  cause,  may  pursue  it  under  the  statute,  is 
tjuestionable ;  but  if  the  order  be  acted  upon,  ihe  irregularity  is 
waived' .  An  order  has  been  made  in  bankruptcy,  for  taxing  a  solici- 
tor's bill,  for  striking  the  docket,  and  previous  business  relating  to  the 
bankruptcy"'  j  and  also,  for  business  done  in  bankruptcy  and  other- 
wise'. But  it  has  been  decided,  that  a  solicitor's  bill  of  fees,  for 
business  done  for  a  royal  foundation,  the  office  of  visitor  being  exer- 
cised by  the  Lord  Chancellor,  is  not  within  the  statute  2  Geo.  IL 
c.  23.  §  23.;  it  not  being  for  proceedings  in  law  or  equity,  and  it  is 
not  in  the  court  of  Chancery  that  the  king's  visitatorial  power  is  to  bo 
exercised,  but  by  the  Lord  Chancellor^  It  has  also  been  decided, 
that  the  jurisdiction  of  the  court  of  Chancery  does  not  extend  to  tax- 
ing a  solicitor's  bill  of  costs,  for  obtaining  an  act  of  parliament^. 

By  the  statute  5  Geo.  II.  c.  30.  §  25.  "  the  creditor  or  creditors 
"  who  shall  petition  for  and  obtain  any  commission  of  bankrupty 
"  shall  be,  and  is  and  arc  thereby  obliged,  at  his  her  or  their  own 
**  costs  and  expenses,  to  sue  forth  and  prosecute  the  same,  until  an 
"  assignee  or  assignees  shall  be  chosen  of  such  bankrupt's  estate  and 
"  effects  ;  and  the  commissioners  to  be  named  in  any  such  commis- 
"  sion,  shall,  at  tlie  same  meeting  which  shall  be  appointed  for  the 
"  choice  of  assignees,  ascertain  such  costs,  and  by  writing  under  their 
"  hands,  shall  direct  and  order  the  assignee  or  assignees  of  such 
"  bankru])t's  estate,  who  is  and  are  thereby  required,  to  pay  and 
*'  reimburse  such  petitioning  creditor  or  creditors,  such  his  her  or 
*'  their  costs  and  charges   as  aforesaid,  out  of  the   first  monies  or 
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*'  cHt'Cts  of  the  said  bankrupt,  that  shall  be  got  in  and  received  under 
"  the  said  commission."  On  this  statute  it  has  been  holden,  that 
the  petitioning  creditor  is  liable  to  the  solicitor,  for  the  expense  of 
conducting  the  commission,  up  to  the  choice  of  assignees'.  But,  as 
between  the  solicitor  and  messenger,  there  is  no  implied  contract  on 
the  part  of  the  former,  to  pay  him  his  expenses'* :  The  solicitor  is  an 
a"-ent  merely,  and  is  not  to  be  regarded  as  a  principal,  as  respects 
the  messcn"-er  ;  and  although  he  make  himself  responsible  to  the 
messen""cr,  the  petitioning  creditor  will  not  therefore  be  exonerated, 
without  the  express  consent  of  the  messenger  to  discharge  him*=. 
And  to  the  end  that  commissions  of  bankrupt  may  be  carried  on  and 
])rosecuted  with  as  little  expense  as  reasonably  may  be,  it  is  enacted, 
by  ^  46.  of  the  same  statute,  that  "  all  bills  of  fees  or  disbursements, 
"  claimed  or  demanded  by  any  solicitor,  clerk  or  attorney,  employed 
"  under  any  commission  of  bankrupt,  shall  be  settled,  adjusted  and 
<'  certified,  by  one  of  the  masters  of  the  court  of  Chancery  ;  and  so 
"  much  as  the  master  shall  certify  to  be  due  to  such  clerk,  solicitor 
*'  or  attorney,  and  no  more,  shall  be  paid  by  the  assignee  under 
"  such  commission."  On  this  latter  clause  it  has  been  determined, 
that  the  bill  of  costs  of  a  solicitor,  under  a  commission  of  bankruptcy, 
is  taxable,  though  approved  by  the  commissioners,  and  stated  and 
allowed  in  the  accounts  of  the  assignees'*.  And  an  attorney's  bill, 
for  obtaining  a  bankrupt's  certificate,  must  be  signed  and  delivered  a 
month  before  he  can  sue  thereon^.  But  an  action  may  be  maintained 
by  a  solicitor  against  an  assignee,  for  business  done  under  a  commission 
of  bankrupt,  one  month  after  he  has  delivered  a  copy  of  his  bill,  al- 
though it  has  not  been  taxed  by  a  master  in  Chancery*". 

The  statute  2  Geo.  II.  c.  23.  §  23.  does  not,  we  have  seen^,  extend 
to  any  bill  of  fees,  &c.  due  from  any  attorney  or  solicitor,  to  any 
other  attorney  or  solicitor,  or  clerk  in  court ;  but  every  such  attorney, 
solicitor  or  clerk  in  court,  may  use  such  remedies,  for  the  recovery  of 
his  fees,  &c.  against  such  other  attorney  or  solicitor,  as  he  might 
have  done  before  the  making  of  the  said  act.  And  there  is  a  case  in 
Wilson's  Reports'",  where  a  judge  of  the  King's  Bench,  having  made 
an  order  to  refer  an  cigenVs  bill  to  be  taxed,  and  the  master  not  hav- 
ing obeyed  it,  the  court  was  applied  to,  and  held  that  the  order  was 
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irregular  ;  the  master  declaring,  that  he  h;ul  never  taxed  a  bill  for 
agency.  It  is  now  the  uniform  pr  .c'icc  however,  of  all  the  courts'*, 
to  refer  an  agent's  hill  to  he  taxed,  on  the  aj)])lication  of  his  en)jtloyer, 
and  upon  his  bringing  into  court  the  sum  claimed  by  the  plaintiil*.  i$ut 
the  bill  of  an  agent  to  the  attorney  employed  by  the  party,  in  respect 
of  whose  business  the  agency  charges  have  been  incurred,  cannot  be 
taxed,  on  the  apjdicalion  of  the  client''.  It  is  not  necessary  that  an 
agent's  bill  should  be  signed  or  delivered,  before  the  commencement 
of  an  action-.  And  where  business  has  been  done  by  an  attorney  for 
a  client  who  afterwards  becon)es  himself  an  attorney,  the  former  need 
not  deliver  a  bill  signed,  in  order  to  recover  his  costs'^. 

It  is  not  necessary  for  the  executor  or  administrator  of  an  at- 
torney to  deliver  a  bill  of  costs,  for  business  done  by  his  testator  or 
intestate,  before  the  commencement  of  an  action''  ;  the  statute  2  Geo. 
II.  c.  23.  §  23.  being  confined  to  actions  brought  by  the  attorney 
himself,  and  not  extending  to  his  personal  representatives  :  But  such 
a  bill  may  be  referred  to  be  taxed,  on  the  defendant's  undertakin--  to 
pay  what  is  due^.  An  attorney  delivered  his  bill,  and  after  his  death 
application  was  made  to  tax  it,  and  above  a  sixth  part  was  taken  olF; 
it  was  moved  that  the  executrix  might  pay  the  costs  ;  but  the  court 
of  King's  Bench  held  that  she  should  not:  for  the  words  of  the  act 
2  tieo.  II.  c.  23,  §  23.  impose  them  upon  the  attorney  or  solicitor 
only,  and  the  executrix  is  not  to  blame,  if  she  stand  upon  his  bill  or 
make  out  one  from  his  books'-'. 

Before  an  attorney's  bill  has  been  settled  and  paid,  it  may  be  taxed 
as  a  matter  of  course,  at  any  distance  of  time''.  And,  where  an  action 
is  brought  on  an  attorney's  bill,  the  court  will  order  it  to  be  taxed  at 
any  time  before  trial,  though  after  plea  pleaded,  and  issue  joined'. 
But  after  it  has  been  settled  and  paid,  and  the  payment  has  been  Ion"- 
acquiesced  under,  the  courts  will  not  refer  it  to  be  taxed  a*-  a  mutter 
of  course,  nor,  as  it  seems,  uidess  a  gross  error  or  im])osition  be 
pointed  out^  So,  where  a  bond  had  been  given  for  the  debt  five  years 
before,  and  the  vouchers  had  been  delivered  up,  the  court  of  Common 
Pleas  would  not  refer  the  bill  to  be  taxed  j  saying,  an  attorney  at  this 
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rate  could  never  be  safe^.  And  it  is  a  general  rule,  that  an  attorney's 
bill  cannot  be  taxed,  at  the  trial  of  an  action  brought  upon  it*" ;  nor 
after  judgment  by  default,  and  a  writ  of  inquiry  executed'^ :  for  if  the 
business  was  really  done,  (which  noust  be  proved  at  the  trial,)  the  delay 
of  the  defendant  for  more  than  a  month,  in  objecting  to  the  quantum^ 
is  an  admission  that  he  thinks  it  to  be  reasonable.  But  though  an  at- 
torney's bill  has  been  settled  and  paid,  yet  the  courts,  under  special 
circumstances,  will  refer  it  to  be  taxed  ;  for  the  client  may  by  affidavit 
shew  that  the  business  charged  was  never  performed,  or  that  the 
charges  are  fraudulent :  And  where  that  is  the  case,  neither  payment, 
nor  a  release,  nor  a  judgment  for  the  money  due,  will  preclude  the 
court  from  having  the  bill  taxed*^.  But  overcharges  alone,  without 
circumstances  shewing  fraud,  do  not  seem  to  be  sufficient*.  In  a 
modern  case  however,  an  attorney's  bill  was  referred  to  the  master 
for  taxation,  after  an  action  had  been  brought  upon  it,  and  a  verdict 
recovered,  on  a  suggestion  that  some  of  the  items  in  the  bill  would 
not  have  been  allowed  by  the  master,  had  it  been  originally  referred 
to  him  for  taxation  ;  but  upon  the  terms  of  the  defenilant  paying  the 
costs  of  the  application,  and  of  the  taxation,  with  the  costs  of  the 
cause  as  between  attorney  and  client,  the  plaintiff  being  at  liberty  to 
take  out  the  money  forthwith,  which  had  been  paid  into  courts  An 
attorney's  bill  may  also  be  taxed,  though  there  was  a  special  agree- 
ment, between  the  attorney  and  his  client,  that  the  former  should  be 
paid  for  his  time,  at  a  certain  rate  by  the  day,  besides  his  expenses^ ; 
or  though  he  has  obtained  a  warrant  of  attorney  from  his  client,  for 
confessing  judgment  for  the  money  due  upon  his  bill,  and  has  entered 
up  judgment  thereupon''.  But  the  plaintiff',  having  paid  to  an  attorney 
the  amount  of  his  bill,  cannot,  after  a  reduction  of  the  bill  by  taxation, 
maintain  an  action  for  the  difference'.  And  when  a  rule  has  been 
served  for  taxing  an  attorney's  bill,  the  court  of  King's  Bench  will 
not  grant  an  attachment  against  the  attorney,  for  not  paying  the  ba- 
lance due  to  his  client,  until  the  costs  have  been  taxed,  though  the 
balance  is  admitted,  and  it  has  been  agreed  to  dispense  with  the  tax- 
ation''. 

*  Cas.  Pr.  C.  P.  109.  Pr.   Reg.  37.  S.  C,  ^  14  Ves.  262.  3  Ves.  &  Beam.  174.  and 

butsee  1  Barnard.  K.  B.  144,  5.  see  1  Anstr.  186. 

b  Doug.  199.  and  see  2  Bos.  &  Pul.  237.  *■  2  Chit.  Rep.  63. 

7  Price,  234.  2  Chit.  Rep.  65.  K  Say.  Costs,  321.  and  see  4  Bro.  Ciian. 

c  Barnes,  124.  Cas.  350.   but  see  2  Barnard.    K.  B.    164. 

d  Say.  Costs,  3'23.   Doug.  199.  S.  P.  and  contra. 

see  2  Atk.  295.  Dick.  403.    14  Ves.  262.    3  ''  Say.  Costs,  322. 

Meriv.  285.  Buck,  111.  in  Chan.  5  Price,  42.  '  2  Stark.  Ni.  Pri.  85, 

in  Scac.  ^  2  Chit.  Rep.  66. 


attorney's  bill.  335 

The  statute  2  Geo.  II.  c.  23.  §  23.  only  requires  the  delivery  of  a 
bill,  for  the  bringing  of  an  action  ;  and  therefore,  thous^h  an  attorney 
cannot  hrini^  an  aclioii  on  his  hill,  till  it  has  been  delivored  a  month, 
tliat  circumstance  is  not  necessary  to  cnalilc  him  to  set  it  off.  But  he 
must  not  produce  it  at  the  trial  by  surprise  :  It  is  sufl'icient  in  such 
case,  to  deliver  the  hill  tinie  enoui^h  for  the  |)laintiflr  to  have  it  taxed 
before  the  trial"*.  The  delivery  of  a  former  bill  is  conclusive  evidence 
against  an  increase  of  charge  in  a  subsequent  bill,  on  any  of  the 
items  contained  in  it,  and  strong  presumptive  evidence  against  any 
additional  itetna  ;  but  if  there  were  any  real  errors  or  omissions  in  the 
former  bill,  they  may  be  rectified''.  And  a  mistake  in  the  date  of 
items  in  an  attorney's  bill,  which  does  not  mislead,  will  not  vitiate  the 
delivery''.  If  a  defendant  be  arrested  by  an  attorney  for  fees,  after  a 
bill  of  costs  has  been  delivered  to  hira,  without  being  signed,  he  can- 
not be  discharged  out  of  custody  on  entering  a  common  aj)pearance, 
in  the  Common  Pleas  ;  as  the  want  of  such  signature  will  be  a  de- 
fence to  the  action,  on  producing  the  bill  at  the  trial''. 

The  month  mentioned  in  the  statute  is  construed  to  be  a  lunar 
month'.  And  where  a  bill  of  costs  is  delivered  to  the  party,  it  must 
be  left  with  him,  and  not  taken  back  again*^.  When  two  persons 
are  liable  to  an  attorney,  for  business  done  on  their  joint  retainer,  it  is 
sufficient  for  him  to  deliver  a  copy  of  his  bill  to  one  of  them,  from 
whom  he  received  his  instructions,  and  to  whom  the  management  of 
the  business  was  left  by  the  other'^ :  but  it  seems,  that  the  delivery  of 
a  copy  of  the  bill  in  such  case,  to  the  one  who  did  not  intermeddle 
would  not  be  sufticient ;  for  he  cannot  be  considered  as  having  au- 
thority to  receive  it  for  both,  nor  is  he  likely  to  know  what  founda- 
tion there  is  for  the  charges  in  the  bill''.  And  where  a  party  in  a 
cause  having  changed  his  attorney  in  the  progress  of  it,  a  judge's 
order  was  afterwards  obtained  by  the  second  attorney,  for  the  delivery 
of  a  bill  signed  by  the  first,  of  his  fees  and  disbursements,  which 
delivery  was  accordingly  made  to  (he  second  attorney,  this  was 
holden,  by  a  majority  of  the  judges  of  the  King's  Bench,  to  be  a 
sufficient  delivery  of  the  bill,  to  the  party  to  be  charged  therewith^ 
within  the  words  and  meaning  of  the  statute,  so  as  to  enable  the  first 
attorney  to  bring  his  action  against  the  client,  for  the  amount  of  such 
bill'.     So  the  delivery  of  a  bill  to    the   attorney  of  the  party  to   be 

■  Doug.   1 99.  in  nolis.     Martin  and  fViff,  ^  4  Moore,  4. 

adininiilralrix,    v.     Winder,  one,  &c.   E.  23  *5  Esp.  Rep.  168. 

Geo.  III.  K.  B.  there  cited.]  Esp.  Rep. 449.  ^  1  H.  Ultic.  290. 

S-  P-  6  '2  Campb.  217.  and  see  1  Campb.  437. 

•>  1  Bos.  8c  Pul.  49.  '>  2  Campb.  277. 

e  4  Tannl.  800.  « 12  East, 372. 
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charged,  is  deemed  sufticient,  if  the  party  himself  attend  the  taxation,- 
or  the  bill  be  shewn  to  have  come  to  his  hands'.  If  the  bill  be  not  de- 
livered to  the  party,  it  roust  be  left  for  him  at  his  dwelling  house,  or 
last  place  of  abode  ;  leaving  it  at  the  compting  house  not  being  deemed 
sufficient''. 

In  an  action  on  an  attorney's  bill,  it  is  sufficient  to  give  in  evidence 
a  judge's  order  to  tax  the  bill,  the  defendant's  undertaking  to  pay 
what  should  appear  to  be  due,  and  the  master's  allocatur  thereupon''  j 
and  the  defendant  will  not  be  permitted  to  question  the  reasonableness 
of  the  /ferns  before  a  jury**.  In  such  an  action,  the  nisi  prius  record 
is  good  prima  facie  evidence,  to  shew  that  the  action  was  not  cona- 
menced  till  the  expiration  of  a  month  after  the  delivery  of  the  bill'. 
But  where  it  is  material  for  the  defendant  to  shew  that  the  action  was 
commenced  earlier  than  it  apj)ears  to  have  been  by  the  nisi  priu» 
record,  the  declaration  delivered  by  the  plaintifT  is  admissible  evi- 
deoce*^.  When  an  attorney  has  regularly  delivered  a  bill  signed, 
he  may  give  a  copy  of  it  in  evidence,  without  proof  of  notice  to  pro- 
duce the  originals  :  But  unless  a  duplicate  of  the  bill  be  kept,  the 
plaintiff  cannot  give  parol  evidence  of  its  contents,  without  a  notice  to 
produce  it*'. 

If  an  attorney  refuse  to  deliver  a  signed  bill  to  his  client,  the  latter 
may  compel  him,  by  taking  out  a  summons  before  a  judge,  en- 
titled in  one  of  the  causes  in  which  he  was  concerned  ;  and,  in 
the  King's  Bench,  if  the  attorney,  on  being  served  therewith,  do  not 
attend,  an  order  will  be  made  for  delivering  it  within  a  reasonable 
time.  In  the  Common  Pleas,  three  summonses  are  necessary,  in 
case  of  non-attendance,  before  an  order  can  be  obtained'.  And  in 
either  court,  if  the  attorney  still  neglect  to  deliver  it,  the  order  should 
be  made  a  rule  of  court ;  and  on  personal  service  of  the  rule'',  and 
making  affidavit  thereof,  the  court  on  motion  will  grant  an  attach- 
ment. The  bill  being  delivered,  a  judge's  summons  may  be  obtained 
for  the  attorney  to  shew  cause,  why  it  should  not  be  referred  to  the 
master  in  the  King's  Bench,  or  one  of  the  prothonotaries  in  the 
Common  Pleas,  to  be  taxed  ;  upon  which,  if  the  attorney  attend, 
and  the  judge  think  it  reasonable,  he  will  make  an  order  of  course 
for  taxing  it,  on  an  undertaking  signed  by  the  client  or  his  attorney, 

a  1  Gow,  71,  E  2  Bos.    &   Pul.  237.  3  Esp.  Rep.  167. 
b  3  Bos.  &  Pul.  343.  but  see  1  Stark.  Ni.       S.  C.   Peake's  Evid.  2  Ed.  p.    108.    Anie, 

Pri.  324.   1  Gow,  73.  n.  33. 

c2Campb.  496.  »>  2  Campb.  1 10. 

d  Doug.  198.  Ante,  334.  >  Imp.  C.  P.  574.  Append.  Chap.  XIV.  §. 

e  1  Bos.  &  Pul.  263.  29,  30. 
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In  llie  judgti's  book,  to  pay  wliat  shall  appear  (o  he  due  upon  sucli 
taxation" :  And,  in  tlie  Kinf^'s  Bench,  a  peremptory  order  will  he 
made  in  like  manner,  upon  the  first  summons,  in  case  of  non-atten- 
dance'' ;  but  in  the  Counnon  Pleas,  if  tlie  attorney  do  not  attend, 
there  must  be  three  summonses  taken  out,  and  an  alVidavit  made  ot" 
the  service  and  attendance  thereon,  before  the  judi^e  will  make  an 
order  ex  parte*^.  But  in  neitlier  court,  can  the  client  have  a  sum- 
mons for  delivery  of  the  bill,  and  taxing  it  together'. 

When  the  order  is  made,  a  copy  of  it  should  be  served,  wiih  the 
master's  or  prothonotary's  appointment  thereon,  to  tax  the  costs  ;  and 
in  the  King's  Bench,  by  a  late  rule"",  "  on  every  appointment  to  be 
made  by  the  master,  the  party  on  whom  the  same  is  served,  shall  at- 
tend such  appointment,  without  waiting  for  a  second  ;  or  in  default 
thereof,  the  master  shall  proceed  e.vparte,  on  the  first  appointment." 
But,  in  the  Common  Pleas,  it  is  said  there  must  be  three  ajjpoint- 
ments,  in  case  of  non-attendance,  before  the  prothonotary  can  pro- 
ceed ex  parted.  And  that  court  will  not  stay  proceedings,  in  an 
action  on  an  attorney's  bill,  brought  subsequent  to  the  order  of  the 
judge  of  another  court  for  its  taxation,  but  previous  to  its  being 
taxed" :  Nor  will  they  require  the  attendance  of  a  third  person  before 
the  prothonotary,  on  the  taxation  of  a  bill  of  costs,  which  had  been 
referred  to  him  in  aid  of  a  master  in  Chancery,  to  whom  the  reference 
had  been  previously  made''.  And  where,  more  than  one  sixth  part  of 
an  attorney's  bill  having  been  taken  otVon  taxation,  the  defendant  pre- 
sented a  petition  to  the  Vice  Chancellor,  to  allow  the  costs  of  taxation, 
and,  pending  this  proceeding,  the  attorney  brought  his  action  for  the 
residue  of  his  bill,  the  court  of  King's  Bench  held,  that  the  action 
was  well  brought ;  the  statute  2  Geo.  11.  c.  23.  §  23.  having  only 
prohibited  an  action  being  brought  pending  the  reference  and  taxation". 

If  a  sixth  part  of  the  bill  be  taken  off,  the  attorney  is  to  pay  the 
costs  of  taxation  ;  but  if  less,  the  costs  are  in  the  discretion  of  the 
courts  In  the  exercise  of  this  discretion  however,  the  courts  are 
governed  by  the  statute :  and  accordingly,  the  costs  of  taxation  have 
been  always  reciprocally  given  to  the  client  or  attorney,  as  a  sixth 
part  has,  or  has  not  been  taken  ofT'.     But,  in  the  Commons  Pleas,  an 

»  For  the  form  of  an  undertaking  to  pay  R  1  Bos.  &  Pul.  365. 

an  attorney's  bill  on  taxation,  in    tlie  Ex-  ''  3  Moore,  3. 

chequer,  see  Append.  Chap.  XIV.  §  31.  12  Barn.  &  Aid.  745. 
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attorney  is  not  liable  to  pay  the  costs  of  taxing  his  bill,  where  the  de- 
duction of  one  sixth  is  occasioned,  not  by  the  particular  items  being^ 
taxed,  but  by  a  whole  branch  of  it  boini»;  disallowed''.  If  a  client,  in 
the  course  of  a  cause,  advance  money  to  his  attorney,  for  specific 
disbursements  in  the  cause,  those  disbursements  must  nevertheless 
be  included  in  the  bill  of  costs  :  Therefore,  where  a  sum  was  deducted 
upon  taxation,  less  than  one  sixth  of  the  amount  of  the  bill  delivered, 
including  those  disbursements,  the  court  of  Common  Pleas  ordered 
the  client  to  pay  the  costs  of  the  taxation^  And  in  that  court,  where 
an  order  is  obtained  for  taxing  an  attorney's  bill,  and  delivering  up 
all  pajjcrs,  &.c.  upon  the  back  of  which  the  prothonotary,  according 
to  the  usual  j)ractice,  indorses  his  allocatur,  the  attorney  is  entitled 
in  the  first  instance  to  the  possession  of  it,  for  the  purpose  of  enforcing 
payment  of  his  bill'^. 

To  assist  the  attorney  in  recovering  his  costs,  he  has  a  lien  for 
the  amount  of  his  bill,  upon  the  deeds  papers  and  writings  of  his 
client,  which  come  to  his  hands  in  the  course  of  his  professional  em- 
j)loyment ;  and  until  his  bill  be  paid,  the  court  will  not  order  thera  to 
be  delivered  up"* :  nor  can  an  action  of  trover  or  detinue  be  main- 
tained for  them.  Therefore,  where  A.  gave  his  attorney  a  specific 
sum,  for  the  purpose  of  satisfying  a  debt,  for  which  an  execution  had 
issued  against  his  goods,  at  the  suit  of  B.,  and  the  attorney  paid  the 
money  to  B  ,  who  thereupon  delivered  to  him  a  lease,  which  had 
been  deposited  by  A.  with  B.  as  a  security  for  the  debt,  the  court 
held,  that  the  attorney  had  a  lien  on  it,  for  his  general  balance  due 
from  A. ;  and  that  such  lien  was  not  extinguished,  by  his  having 
taken  acceptances  from  A.  for  the  amount  of  that  balance,  before  the 
lease  came  to  his  hands,  some  of  those  acceptances  having  been  pre- 
viously dishonoured,  and  one  of  them  taken  up  by  the  attorney*.  But 
the  lien  which  an  attorney  has  on  the  papers  in  his  hands,  is  only  com- 
mensurate with  the  right  which  the  party  delivering  them  has  therein  : 
and  therefore,  where  the  delivery  is  unauthorized,  the  attorney  cannot 
detain  them^  And  a  solicitor  has  no  lien  in  equity  against  a  remain- 
der-man, on  deeds  put  into  his  hands  by  tenant  for  lifes. 

An  attorney  has  also  a  lien  on  the  money  recovered  by  his  client, 
for  his  bill  of  costs''.     If  the  money  come  to  his  hands,  he  may  retain 

a2  H.  Blac,  357.  161,  2.  16  Ves.  258.  275.  18  Ves.  282.  294. 

b  1  Taunt.  536,  but  see  Buck,  129.  in  2  Scho.  &  Lef.  279.  as  to  the  lien  of  a  soli- 
Chan,  citor  in  equity,  on  papers  in  his  possession. 
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it  to  thn  amount  of  his  bill  :  he  may  stop  it  in  transitu,  if  he  can 
lay  hold  of  it  :  If  he  ajiply  to  (he  court,  they  will  prevent  its  being 
paid  over,  till  his  demand  he  satislicd'.  And  Lord  Matisfwld  de- 
clared he  was  inclined  to  2:0  still  further  ;  and  to  hold,  that  if  the 
attorney  <;ive  notice  to  the  defendant,  not  to  pay  the  money  re- 
covered hy  his  client,  till  his  hill  bo  satistied,  a  payment  by  the 
defendant,  after  such  notice,  would  be  in  his  own  wron£r,  and  like 
|>ayi(ig;  a  debt  which  has  been  assigned  after  notice''.  Accor(liiii:;ly  it 
has  been  holden,  that  if  the  defendant's  attorney  pay  to  the  plaintiiT 
the  debt  and  costs  recovered,  after  notice  from  the  plaintilT's  attorney 
not  to  do  so,  till  his  hill  has  been  first  satisfied,  the  former  is  liable  to 
pay  over  a<j;^ain  to  the  latter,  the  amount  of  his  lien  on  such  debt  and 
costs  of  (he  suit*".  An  attorney  has  also  a  lien  u})on  a  sum  awarded 
in  favor  of  his  client,  as  well  as  if  recovered  by  judgment:  and  if, 
after  notice  to  the  defendant,  the  latter  pay  it  over  to  the  plaintilf,  the 
plaintili''s  attorney  may  compel  a  re-payment  of  it  to  himself ;  and 
he  will  not  be  prejudiced  by  a  collusive  release  from  the  plaintiff  to 
the  defendant''.  But  the  courts  will  not  £^0  beyond  these  limits  :  and 
therefore,  where  the  defendant,  not  having-  had  any  notice  to  the  con- 
trary, com]iromiscd  the  debt  and  costs  with  the  plaintiff,  before  his 
attorney  had  been  i)aid,  the  court  of  King's  B'-nch  would  not  oblige 
the  defendant  to  pay  him*',  h'o,  in  the  Common  Pleas,  where  there  is 
no  fraud,  a  plaintiff  is  allowed  to  compromise  an  action  with  the 
defendant,  without  consulting  his  attorney f.  But  if  the  defendant, 
after  action  brought,  pay  the  debt  to  the  plaintiff,  without  knowledge 
of  the  attorney,  and  without  discharging  the  costs,  the  plaintiff  has 
a  right  to  jjroceed  in  the  action  for  the  recovery  of  themS.  And  if  a 
jdaintiff  collude  with  the  defendant's  bail  and  attorney,  to  deprive  the 
]»laintiff's  attorney  of  his  costs,  by  settling  the  debt  and  accepting 
a  part  payment,  without  the  intervention  of  the  latter,  the  court 
of  Common  Pleas  will  not  restrain  him  from  proceeding  against  the 
bail,  in  order  to  recover  such  costs''.  But  if  the  plaintiff  and  de- 
fendant collusively  settle  the  debt  and  costs  upon  an  execution,  in 
order  to  defraud  the  plaintiff's  attorney  of  his  costs,  the  latter  cannot 
sue  out  a  second  execution  on  the  same  judgment,  to  levy  his  costs, 
but  must  apply  to  the  court'.  So,  where  the  defendant  had  been  dis- 
charged out  of  custody  of  the  sherifl;  with  the  consent  of  the  plaintiff 
notwithstanding  a  notice  from  the  plaintiff's  attorney  to  the  sheriff's 

"  Doug.  104.    1  M.  Ijlac.  I '22.  c  Doug.  238. 
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officer,  not  io  release  the  defendant,  until  the  costs  were  paid,  the  court 
held,  that  the  sheriff  was  not  liable  to  pay  those  costs,  nor  bound  to  re- 
tain the  defendant,  after  the  plaintiff  was  satisfied^  And  where  the 
plaintiff's  attorney  was  indebted  to  the  plaintiff,  in  a  greater  sum  than 
the  amount  of  the  attorney's  costs  in  the  cause,  the  court  of  Common 
Pleas  held  that  the  agent,  to  whom  the  plaintiff's  attorney  was  in- 
debted on  a  general  account,  in  a  sum  greater  than  the  amount  of  such 
costs,  could  not,  as  against  the  plaintiff,  retain  out  of  the  sum  re- 
covered by  the  latter,  more  than  the  charge  for  agency  in  that  par- 
ticular cause^  As  a  further  security  to  the  attorney,  he  cannot  be 
changed  by  his  client,  without  leave  of  the  court,  or  order  of  a  judge, 
on  payment  of  his  bill,  to  be  taxed  by  the  proper  officer^ 

In  the  King's  Bench,  when  the  defendant  applies  to  set  off  the 
debt  and  costs  in  one  action,  against  those  in  another,  the  court  in 
general  will  not  suffer  it  to  be  done,  until  the  attorney's  bill  be  first 
discharged''.  But  it  is  otherwise  in  the  Common  Pleas  ;  where  the 
attorney's  lien  for  his  costs  is  held  to  be  subject  to  the  equitable  claims 
that  exist  between  the  parties  in  the  cause^  And,  in  the  King's 
Bench,  it  was  holden,  that  the  plaintiff  might  set  off  interlocutory 
costs  in  the  same  cause,  payable  by  him  to  the  defendant,  against  the 
debt  and  costs  recovered  by  him  on  the  final  result  of  the  cause;  not- 
withstanding the  objection  of  the  defendant's  attorney,  on  the  ground 
of  his  lien,  which  only  attaches  on  the  general  result  of  the  costs,  &c, 
of  the  caused  So  where  a  defendant,  being  sued  by  bill  as  an  at- 
torney of  that  court,  pleaded  by  an  attorney  or  agent  who  had  not 
filed  any  warrant  to  defend,  and  the  plaintiff,  being  nonsuited,  moved 
to  stay  the  proceedings  in  the  action,  undertaking  to  set  off  the  defen- 
dant's costs  against  a  judgment  debt  due  from  him  to  the  plaintiff, 
the  court  held,  that  the  defendant's  attorney  or  agent  had  no  lien  upon 
the  costs,  for  his  own  costs  in  defending  the  suits.  Where  the  plain- 
tiff, having  charged  the  defendant  in  execution,  died,  and  the  defen- 
dant's wife  took  out  administration  to  the  plaintiff,  the  court  of  King's 
Bench  ordered  the  defendant  to  be  discharged  out  of  custody  ;  saying, 
that  the  plaintiff's    attorney  had   no   lien  on  the  judgment  for  his 

a  2  Barn.  &  Aid.  402.   1  Chit.  Rep.  241.  e2  Blac.  Rep.  826.      Say.   Costs,    254. 

S.  C.  S.  C.    1    H.  Blac.  23.217.  2  H.  Blac.  440. 

b  1  Bing.  20.   and    see   6  Price,    203.  2  587.   Q  Bos.   &  Pul.  28.   1  New   Rep.  C.  P. 

Dowl.  &  Ryl.   6.  accord.  22.  4  Taunt.  320.  5   Moore,    95.    1    Price, 

c  1  Lil.  P.  R.   14!.     Doug.    217.     Anle,  576.    and    see    Lee's    Prac.    Die.    1    V.    p. 

^^'-  108,  9.  340,  41.  15  Ves.  72.  539.  2  Ball  & 

d4Durnf.  &  East,    123,  4.  6   Durnf.  &  Beat.  34.  in  Chan. 

East,  456.  8  Durnf.   &  East,   70.   1  Maule  ^8  East,  362.  1  Price,  375. 

^  Sei.  240.  B  1  Do„,i.  &,  r^.j.  igg. 
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costs\  And  ill  like  manner,  where  the  plaintitF,  after  judgment 
recovered,  settled  the  action  with  tlic  defendant,  and  employed  a 
new  attorney  to  enter  up  salisfaction  on  (lie  record,  the  court  held, 
that  the  defendant  was  entitled  to  he  discharged  out  of  custody  ; 
although  the  lien  of  the  plaintitT's  attorney  for  the  costs  had  not  been 
satisfied''. 

*  8  Dunif.  3c  Kast.  407.  '"•i  Barn.  &.  Al.I.  466. 
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CHAP.  XV. 


Of  the  Proceedings  in  Actions  agahist  Prisoners,  in 
CvsTODY  of  the  Sheriff,  S^c.  ;  and  (f  IheMAiisaAZ, 
of  the  King's  Bench,  or  Warden  of  the  Fleet 
Prison  :  ovith  the  Relief  they  are  entitled  to,  under  the 
Lords'  Act,  ^c. 

"PRISONERS  in  general  may  be  considered  as  they  are  in  custody 
on  a  civil  or  criminal  account :  and  on  a  civil  account,  they  are  either 
taken  or  detained  in  custody  of  the  sheriff,  &c.  on  mesne  process 
before,  ox  final  process  after  judgment ;  or  they  are  committed  to  the 
custody  of  the  marshal  of  the  King's  Bench,  or  warden  of  the  Fleet 
prison,  on  a  cepi  corpus^,  or  habeas  corpus,  or  surrender  in  discharge 
of  bail. 

In  treating  of  prisoners,  1  shall  consider,  first,  the  mode  of  pro- 
ceeding in  actions  against  them,  when  in  actual  custody  of  the  sheriff, 
&c.    previous  to  the  plea ;    secondly,   the  writ  of   habeas  corpus, 
and  manner  of  removing  prisoners  under  it,  into  the  custody  of  the 
marshal  of  the  King's  Bench,   or  warden  of  the   Fleet  Prison  ; 
thirdly,  the  bill  against  prisoners,  in  the  actual  or  supposed  custody 
of  the  marshal,  and  how  far  it  is  considered  as  the  commencement  of 
the  suit ;  fourthly,  the  proceedings  in  actions  against  prisoners,  in  the 
actual  custody  of  the  m,arshal  or  warden,   previous  to  the  plea; 
fifthly,  the  proceedings  in  actions  against  thera,  when  in  actual  cus- 
tody of  the  sheriff,  &c.  or  of  the  marshal  or  warden,  subsequent  to 
the  plea;  and  lastly,  the  reliej" they  are  entitled  to  under  the  Lords' 
act,  and  other  acts  for  the  discharge  of  insolvent  debtors. 

It  has  already  been  seen^,  that  when  the  defendant  is  arrested,  he 
is  either  let  out  of  custody,  upon  giving  bail  to  the  sheriff,  or  an 
attorney's  undertaking  for  his  appearance,  or  depositing  in  the  she- 
riff's hands,  the  sum  indorsed  on  the  writ,  with  10/.  in  addition  to 
answer  costs,  &c.  ;  or  he  remains  in  custody,  or  escapes,  or  is  res- 
cued, &c.  And  when  he  remains  in  custody  of  the  sheriff,  the 
plaintiff  in   due  time  should  declare  against  bim  in  such  custody, 

a  lianies,  392,  ^  ^hilc,2VJ. 
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unless  lie  be  removed  by  habeas  corpus,  to  the  custody  ol  the  mar- 
shal of  the  King's  Bench,  or  warden  of  the  Fleet  Prison. 

Before  the  iiiakinij  of  the  statute  4  &  o   \V.   &   M.  c.  21.  there 
could  have  been  no  declaration  iii  either  court,  ai^ainst  a  defendant  in 
custody  of  the  sheriff,  or  other  oflicer  by  wlioin  he  was  arrested  ;  but 
(he  plaintiir  was  ohli/4ed   to  briii;^  a  habeas  corpus  cum  causa,  and 
so  turn  him  over  to  the  custody  of  the  marshal  or  war<len,  in  order  to 
charge  him   with  a  declaration*.     But  now,   by   the  above   statute, 
which  was  passed   to  relieve  ])lainti(rs  from    the  trouble  and  expense 
of  bringing   up  j)risonors   by  habeas  corpus'',  "  if  any  defendant  be 
"  taken  or  charged   in  custody,  at  the  suit  of  any  jjcrson,  upon  any 
"  writ  out  of  any  of  the  courts  at  U  estminster^  and  imprisoned  for 
"   want  of  sureties  for  his  ap])earance,  the  |)laintiflr  in  such  writ  may 
*'  liefore  the  end  of  the  next  term  after  such  writ  is  returnable,  dc- 
"  claro  against   such   jjrisoner,    in   the  court  out  of  which   the  writ 
"  issued,  whereupon  the  said  prisoner  was  taken  and  imprisoned,  or 
"  charged  in   custody  ;    and   may   cause  a    true  copy  thereof  to   be 
"  delivered  to  such  prisoner,  or  to  the  gaoler  or  keeper  of  the  prison 
"  or  gaol   in    whose  custody  such  prisoner  shall   be  or  remain  :    to 
"  which  declaration  the  said   prisoner  shall  aj)pear  and  j)Iead  ;  and  if 
"  such  j)risoner  shall  not  appear  and  plead  to  the  same,  the  plaintiff 
"  in  such  case  shall  have  judgment,  in  such  manner  as  if  the  prisoner 
"  had  appeared,  and  refused  to  answer  or  plead  to  such  declaration." 
And,   by  the  same  statute,  §  3.  "  in  all  declarations  against  any 
"  prisoner  detained  in  prison,  by  virtue  of  any  writ  or  process  issued 
"  out  of  the  court  of  King's  Bench,  it  shall  be  alleged  in  custody  of 
"  what  sheriff,  bailiff,  or  steward  of  any  franchise,  or  other  person 
"  having  the  return  and  execution  of  writs,  such  prisoner  shall  be, 
"  at  the  time  of  such  declaration,  by  virtue  of  the  process  of  the  said 
"  court,  at  the  suit  of  the  plaintiffs'^ ;    which  allegation  shall  be  as 
"  good  and  effectual,  to  all  intents  and  purposes,  as  if  such  prisoner 
"  or  prisoners  were  in  the  custody  of  the  marshal."     If  the  declara- 
tion therefore  do  not  allege,  either  expressly  or  by  implication,  in 
what  custody  the  defendant  is  detained,  and  at  whose  suif^,  it  will  be 
bad  on  a  general  demurrer.     This  allegation   however  is  only  neces- 
sary, where  the  plaintiff  proceeds  upon  a  bill  of  Middlesex  or  latitat, 
&c.  or  by  attachment  of  privilege,  in  the  King's  Bench  ;  and  not 
where  he  proceeds  by  original  writ  in  that  court,  or  by  action  in  the 

»  See  the  preamble  to  tlie  statute.  R.  M.  ''  1  Wils.  120.  1  Durnf.  &  East,  192. 

1634.  §  11.  R.   E.  3  W.  &  M.  reg.  3.  §  1.  <=  Append.  Chap.  XV.   §  1,  Sec. 

(n).   K.  B.    1  Wils.   120.   2  Bur.  1051.  1  ''2  Ld.  Raym.  1362.  1  Wils.  ]J9,  20. 
Duiijf.  fc  East,  V)'i, 
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Common  Picas.  Ami,  in  a  declaration  in  debt,  it  is  unnecessary  to 
state  at  whose  suit  the  defendant  is  in  custody ;  the  words  *'  of 
a  plea  that  he  render,  &c."  being  a  sufficient  allegation,  that  he  is 
in  custody  at  the  plaintiff's  suit*. 

Upon  this  statute,  a  defendant  in  the  actual  custody  of  the  sheriff 
or  other  otficer,  may  be  proceeded  against  by  the  same  plaintiff,  at 
whose  suit  he  was  arrested,  or  by  a  third  person  :  by  the  former, 
upon  the  original  caption,  by  the  latter  upon  a  subsequent  chargej 
and  by  either  of  them,  upon  a  recaption  by  virtue  of  an  escape 
warrant''. 

When  the  defendant  is  a  prisoner  in  custody  of  the  sheriff,  &c. 
a  bill  must  be  filed  against  him,  in  the  King's  Bench,  with  the  clerk 
of  the  declarations  in  the  King's  Bench  office ;  it  being  holden,  that 
the  delivery  of  a  declaration  against  a  prisoner,  though  within  trvo 
terms,  is  a  nullity,  if  there  were  no  bill  filed  before^ :  And,  by  rule  of 
E.  5  W.  &  M.  if  tlie  declaration  be  not  filed  in  the  King's  Bench'', 
and  Exchequer'',  or  entered  and  left  in  the  office  in  the  Common 
Pleas,  before  the  end  of  the  next  term  after  the  writ  or  process,  by 
which  the  prisoner  was  taken  or  charged  in  custody,  is  returnable, 
tiie  prisoner  shall  be  discharged,  in  the  King's  Bench  and  Exchequer, 
on  filing  common  bail  ;  or,  in  the  Common  Pleas,  upon  entering  his 
appearance  with  the  proper  officer,  by  writ  of  supersedeas  made  by 
him,  according  to  the  ancient  practice  of  that  courts 

The   statute    expressly  provides,  that   the   plaintiff  may   declare 
against  a  defendant  in  custody  of  the  sheriff,  &c.  before  the  end  of 
the  next  term  after  the  process  is  returnable  :  But  a  subsequent  rule, 
of  the  court  of  King's  Bench^,  having  rather  ambiguously  required^ 
that  if  (he  defendant  should  remain  in  custody  for  two  terms,  and  the 
plaintiff  should  not  declare  against  him  within  that  time,  the  defend- 
ant should  be  discharged  out  of  custody,  after  the  end  of  the  second 
term  after  such  imprisonment ;  the  judges  of  that  court,  in  favour  of 
liberty,  determined,  that  where  a  defendant  was  arrested  in  one  term, 
on  a  writ  returnable  the  next,  the  term  in  which  the  defendant  was 
arrested  should  be  reckoned  as  one  of  the  two  terms ;  and  conse- 
quently, that  the  defendant  should  be  discharged,  for  want  of  a  decla- 
ration, after  the  end  of  the  same  term  in  which  the  writ  was  return- 
able^     This  practice  however  has  been  since  altered  ;  and  it  is  now 

a  2  Ld,  Raym.  136'2.   1  Wils.  119,  20.  l  «  R,  E.  5  W.  &  M.  rcg.  3.   §  6.   in  Scac, 

Kenyon,  114.  Man.  Ex.  Append.  208. 

•>  Ante,  233,  4.  f  R.  E.  5  W.  &  M.  reg.  3.  §  6.  C.  P. 

*=  4  East,  16.  and  see  1  Chit  Rep.  389.  £  R.  T.  2  Geo.  I.  K.  B. 

<J  R.  E.  5  W.  &  M.  reg.  3.  §  G,  K.  B.  and  •'  3  Bur.  1448.    4  Bur.  2060.  Cookson  v. 
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settled,  ajs^rccahly  to  the  letter  and  intention  of  the  statute,  that  *'  in 
"  all  cases  where  a  prisoner  is  taken  or  charged  in  custody,  by  mesne 
*'  process  issuint^  out  of  the  King's  Bench,  the  piuintiir  may  declare 
'  against  him,  before  the  end  of  the  next  term  after  the  return  of  the 
"  process,  by  virtue  whereof  he  was  taken  or  charged  in  custody*." 
And  a  plaintiff  need  not  declare  against  a  prisoner,  until  the  term 
next  after  the  return  of  the  writ,  even  though  there  was  time  in  the 
term  in  which  the  writ  was  sued  out,  to  have  made  it  returnable  in 
that  term,  and  it  be  not  in  fact  made  returnable  until  the  next  term*'. 
The  term  however,  in  which  the  process  whereon  the  defendant  was 
arrested  is  returnable,  is  still  accounted  one  of  the  two  terms  ; 
although  it  be  returnable  on  the  last  day  of  the  term*^ :  and  the 
jtlaintiir  cannot  declare  before  the  return  of  the  process,  upon  which 
the  defendant  was  taken  or  charged  in  custody'. 

If  the  defendant  be  taken  and  detained,  or  charged  in  custody  of 
the  sheriff,  &c.  for  a  bailable  cause  of  action,  a  copy  of  the  declara- 
tion should  be  delivered  personally  to  the  defendant,  or  left  for  him 
with  the  gaoler  or  keej)er  of  the  gaol  or  prison  in  whose  custody  he 
is  confined,  before  the  end  of  the  next  term  after  the  return  of  the 
j)rocess*' :  And  if  any  gaoler  or  keeper  of  a  prison,  having  received  a 
copy  of  a  declaration  against  any  prisoner  in  his  custody,  shall  sup- 
press the  same,  and  not  deliver  it  forthwith  unto  such  prisoner,  an 
attachment  shall  be  issued  against  him*^.  It  is  not  sufficient,  where 
the  defendant  is  a  prisoner  in  custody  of  the  sheriff,  &c.  to  file  or 
enter  a  declaration  in  the  office,  to  which  the  defendant  is  not  obliged 
to  plead,  and  on  which  the  plaintiff  cannot  take  a  regular  judgment" : 
And,  in  the  Common  Pleas,  if  a  defendant  in  custody  employ  an 
attorney,  merely  for  the  purpose  of  putting  in  bail,  the  delivery  of  a 
declaration  to  such  attorney  is  not  sufflcient^  But  it  is  not  neces- 
sary, in  that  court,  to  enter  the  declaration  with  the  prothonotary, 
before  the  delivery  thereof  to  the  prisoner ;  it  being  sufficient,  if  it 
be  entered  at  any  time  before  the  giving  of  a  rule  to  appear  and 
plead'.  And,  in  the  King's  Bench,  if  the  defendant  be  served  in 
custody  of  the  sheriff,  &c.  with  a  copy  of  process,  at  the  suit  of  the 
same  or  a  different  plaintiff,  it  is  not  necessary  that  a  copy  of  the 

•  R.  H.  26  Geo.  III.  K.  B.  2  Blac.  Rep.  ^  R.  E.  5  \V.  &  M.  rfg.  3.  §  7.  K.  B. 

1242,  3.  C.  P.  accord.  C.  P.  &  Excheq. 
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declaration  should  be  delivered  personally  to  the  defendant,  or  left 
lor  him  with  the  gaoler  or  turnkey  :  but  it  may  be  delivered  or  fded, 
absolutely  or  de  bene  esse,  and  the  plaintiff  may  proceed  thereon, 
as  if  the  defendant  were  at  larger 

The  plaintiff  having  declared,  an  affidavit  should  be  made,  and 
fded  with  the  clerk  of  the  rules,  in  the  King's  Bench,  before  the  first 
day  of  the  ensuing  term'';  stating  the  delivery  of  a  copy  of  the  decla- 
ration   and  the  time  when,  and  person  to  whom,  the  same  was  de- 
livered'' ;  if  to  u  gaoler  or  turnkey,  that  he  acknowledged  the  defendant 
was  then  a  prisoner  in  his  custody' ;  and  that  the  defendant  was  ar- 
rested   or  charged  in  custody,  by  process  of  this  court,  returnable 
before  the  delivery  of  the  copy''.     The  time  when  such  affidavit  was 
filed  should  be  entered  thereon,  by  the  clerk  of  the  rules,  and  a  copy 
of  it  produced  to  the  master  in  the  King's  Bench,  or  clerk  of  the 
pleas  in  the  Exchequer*^,  before  judgment^     Hence  it  is  necessary, 
and  usual  in  the  King's  Bench,  when  the  defendant  is  in  custody  of 
the  sheriff,  &c.  to  make  three  copies  of  the  declaration  :  one  to  be 
delivered  to  the  defendant,  or  left  for  him  with  the  gaoler  or  turnkey, 
who  should  be  asked  if  the  defendant  be  a  prisoner  at  the  plaintiff's 
suit  •  another,  to  be  annexed  to  the  original  affidavit  of  such  delivery, 
and  filed   with  the  clerk  of  the  rules  ;  and  a  third,  to  be  annexed 
to   an   office   copy   of  such   affidavit :    On  this  last  copy,   a  rule  is 
o-iven  with   the  clerk  of  the  rules,  for  the  defendant  to  appear  and 
plead;  and  in   default  thereof,  judgment  may   be  signed^'.     In   the 
Common  Pleas,  the  affidavit  of  the  delivery  of  a  copy  of  the  decla- 
ration,  &c.  should  be  made  and  filed  with  one  of  the  secondaries, 
within  twenty  days  after  the  end  of  the  next  term  after  that  in  which 
the  writ  or  process  is  returnable,  Easter  terra  excepted,  and  within 
ten  days  after  Easter  term'' :   therefore,  if  a  declaration  against  a 
prisoner  be  delivered  on  the  last  day  of  the  term  in  which  the  writ  is 
returnable,  the  affidavit  of  the  delivery  need  not  be  filed  till  twenty 
days  after  the  expiration  of  the  following  term\     And  in  that  court, 
the  production  of  a  copy  of  the  affidavit  to  the  prothonotary  being 
dispensed  with'',  it  is  only  necessary  to  have  two  copies  of  the  decla- 
ration ;  one  to  be  delivered  to  the  defendant,  or  left  for  him  with  the 

a  1   Durnf.  &  East,  192,  but  see  Barnes,  see  Append.  Chap.  XV.   §  6. 

392.  f  R.  E.  5W.  k.  M.  reg.  3.  §  2.  w  Scac. 

^  R.  H.  26  Geo.  III.  K.  B.  Man.  Ex.  Append.  207. 

«:  R.  E.  5  \V.  &  M.  reg.  3.  §  2.  K.  B.  and  s  Same  rule,  §  2.  (b.)  K.  B. 

see  Append.  Chap.  XV.  §  6.  >>  R.  E.  5  W.  &  M.  reg.  3.  §  6  C.  P. 

d  R.  E.    5  W.  &  M.    reg.  3.   §  2.  (a).  i  3  Moore,  236. 

K.  B.  I*  Imp.  C.  P.  671.  G77,  8. 
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j^aoler  or  turnkey,,  and  the  other  to  be  annexed  to  an  aflklavit  of  such 
delivery  ;  upon  which  latter  copy,  the  secondary  will  give  a  rule  for 
the  defendant  to  apj)ear  and  plead. 

The  niode  of  charging  a  defendant  in  actual  custody  of  the 
sheriir,  &e.  for  a  bailable  cause  of  action,  is  by  makinj;  an  alHdavit 
thereof,  and  suinj^  out  procens  ,  which  should  be  duly  marked  or 
indorsed  lor  hail,  and  left  at  the  sherill  's  ollice.  liut  if  the  cause  of 
action  he  not  bailable,  the  same  plaintiif  or  a  third  person  may  pro- 
ceed against  the  defendant,  as  if  he  were  at  large,  hy  serving  him 
with  a  copy  of  process' ;  and  if  he  do  not  aj)pear,  by  filing  a  de- 
claration in  the  olHce,  and  giving  him  notice  thereof.  But  neither 
the  plaintiir  nor  a  third  person  can  charge  a  prisoner  with  a  declara- 
tion or  execution''  in  a  civil  action,  when  he  is  in  custody  of  the 
sheriir,  or  in  any  other  custody,  on  a  criminal  account,  without  leave 
of  the  court*^,  or  a  judge:  and  a  prisoner  in  custody  on  an  attach- 
ment for  a  contempt,  is  holden  to  be  a  prisoner  in  custody  on  a  cri- 
minal account,  within  the  meaning  of  this  rule'' ;  though  if  he  accept 
a  declaration,  and  suilcM'  judgment  to  go  against  him  without  com- 
plaining, he  has  waived  the  advantage  which  he  might  have  taken  of 
the  irregularity,  and  shall  be  bound  by  \v .  A  person  in  custody  how- 
ever, under  an  attachment,  for  non-payment  of  costs,  may  be  charged 
with  an  execution  in  a  dilferent  action,  as  a  matter  of  course'^:  And 
one  who  is  attainted  of  felony,  or  even  treason,  may  be  charged  with 
a  civil  action,  by  leave  of  the  court  or  a  judge  ;  so  as  it  be  not  to 
defeat  the  eftect  of  the  king's  pardon,  by  disabling  him  from  going 
abroad".  But  the  court  of  Common  Pleas  will  not  grant  a  habeas 
corpus,  to  bring  up  a  prisoner  in  custody  on  a  criminal  account,  in 
order  to  have  him  charged  with  a  declaration  in  a  civil  action''. 

When  a  defendant,  being  a  prisoner  in  custody  of  the  marshal, 
uj)on  mesne  process,  shall  be  taken  and  detained  in  custody  of  any 
sheriir,  by  virtue  of  a  judge's  warrant  for  an  escape,  the  plaintiff  shall 
declare  against  him  in  custody  of  such  sheriff,  before  the  end  of  the 
second  term  after  such  taking  and  detaining  ;  otherwise  a  super- 
sedeas may  be  made  for  such    defendant' :    And,   in    the  Commoo 

a  1  Durnf.  &  East,  192.  but  sec  Barnes,  ^  4  Durnf.  &  East,  316. 

392.  P  2  Salk.  500.  7  Mod.  153.  2  Ld.  Raym. 

b  Pi-.  Reg.  325.  848.  S.  C.  Id.  1572.  2  Str.  873.  S.  C.  Cas. 
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124.   1  Sid.  154.  S.  C.  1  Lev.  146.   1  Salk.  217.  Fost.  61.  S.  C.  2  New.  Rep.  C.  P.  246. 

354.  R.  T.  2  Geo.  I.  (a).  ''  2  New  Kep.  C.  P.  245.  and  see  3  Moore, 
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East,  591.  I  Chit.  Rep,  386.  254. 
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Pleas,  when  the  defendant  had  been  previously  rendered  to  the  Fleet 
prison,  the  court  held,  that  the  time  of  his  re-caj)tion,  or  coming  again 
into  prison,  should  be  looked  upon  as  the  lime  of  the  render". 

The  times  of  appearing  and  pleading ,  when  the  defendant  is  in 
custody  of  the  sheriff,  &c,  are  regulated  as  follows :  That  "  upon 
"  every  arrest  by  mesne  process  out  of  either  court,  returnable  the 
"  first  day  of  Easter  or  Michaelmas  terra,  if  a  copy  of  the  declaration 
"  be  delivered  against  the  defendant,  before  one  month  from  the  day 
"  of  Easter,  or  the  morrow  of  All  Souls,"  (that  is,  before  the  third 
return  of  Easter  term,  or  of  Michaelmas  term,  as  it  then  stood*",) 
"  and  aflidavit  thereof  made  and  filed,  and  the  defendant  do  not 
"  appear  before  the  end  of  ten  days  after  those  terms  respectively, 
"  judgment  may  be  entered  against  him,  if  rules  have  been  given  : 
"  but  if  he  appear  within  that  time,  he  shall  imparl  until  the  next 
"  term ;  unless  (he  action  be  in  London  or  Middlesex,  and  the  de- 
"  fendant  be  in  prison  within  forty  miles  of  London  or  West- 
"  minster ;  in  which  case,  though  he  appear  before  the  expiration  of 
"  that  time,  he  shall  plead  two  days  before  the  essoin  day  of  the  next 
*'  term  :  and  in  default  thereof,  rules  having  been  given,  judgment 
"  may  be  entered  against  him  as  aforesaid^" 

That  "  if  a  copy  of  the  declaration  be  delivered  against  such  de- 
"  fendant,  on  or  after  one  month  from  the  day  of  Easter  in  Easter 
"  term,  or  the  morrow  of  All  Souls  in  Michaelmas  term,  or  in  Hilary 
"  or  Trinity  term,  and  thereupon  the  plaintiff  give  rules  to  appear 
"  and  answer,  then  if  the  defendant  appear  two  days  before  the  essoin 
<<  day  of  the  next  term,  he  shall  imparl  until  the  next  term  ;  but  if 
"  he  do  not  appear  within  that  time,  judgment  may  be  given  against 
"  him^." 

And  that  "  if  a  writ  be  returnable  in  any  term,  and  a  copy  of  the 
"  declaration  have  been  delivered  before  the  essoin  day  of  the  next 
"  term,  the  plaintiff  in  such  next  term  may  give  rules  to  appear  and 
*'  answer  :  and  if  the  defendant  do  not  appear  and  plead  upon  the 
"  expiration  of  the  rules,  judgment  shall  be  given  against  him^" 

When  the  defendant  is  in  custody  of  the  sheriff,  &c.  the  demand 
of  a  plea  is  unnecessary^  And  when  a  plea  is  filed  by  the  defen- 
dant, at  an  earlier  time  than  by  the  rules  of  the  court  he  is  compel- 
lable to  plead,  he  must,  in  order  to  prevent  surprise,  give  notice  of 

•  Barnes,  382.  and  see  4  Moore,  380.  2  C.  P.  &  Excbeq. 
Bred.  &  Bing.  35.  S.  C.  ^  Id.  §  4.  K.  B.  C.  P.  &  Excheq. 

*>  This  term  having  been  since  shortened,  '  Id.  §  5.  K.  B.  C.  P.  &  Excbeq. 

hy  the  statute  24  Geo.  II.  c.  48.  '  1  Durnf.  &  East,  591.  6  Durnf.  &  East, 

«:  R.  E.  5  W.  &  M.  reg.  3.   §   3.  K.  B.  524.  but  see  2  Bos.  &  Pul.  367. 


AGAINST    PRISONERS,    &C.  349 

his  plea* :  but  no  such  notice  is  required,  where  the  plea  is  filed  in 
rejjular  time'' ;  and,  in  the  Common  Pleas,  where  a  declaration  was 
delivered  to  u  prisoner  in  gaol,  indorsed  with  a  notice  lo  plead  in 
eight  days,  a  plea  pleaded  belore  the  declaration  was  filed  is  good''. 
In  other  respects,  the  proceedings  subsequent  to  the  declaration, 
against  a  defendant  in  custody  of  the  sherift',  &c.  are  similar  to  the 
j)roceedings  against  him,  when  in  custody  of  the  marshal  or  warden  ; 
which  will  be  treated  of  in  a  subsequent  part  of  this  Chapter. 


It  will  next  be  proper  to  consider  the  writ  of  habeas  corpws,  and 
the  manner  of  removing  prisoners  under  it,  into  the  custody  of  the 
marshal  of  the  King's  Bench,  or  warden  of  the  Fleet  prison  ;  after 
which,  the  remaining  subjects  of  this  Chapter  will  be  treated  of  in  their 
proper  order. 

The  writ  of  habeas  corpus  lies  in  civil  or  criminal  cases.  In 
criminal  cases,  this  writ,  and  the  proceedings  thereon,  principally 
depend  on  the  statute  31  Car.  II.  c.  2  ;  the  provisions  of  which  are 
extended  by  the  statute  56  Geo.  III.  c.  100,  "  for  more  effectually  se- 
curing the  liberty  of  the  subject."  But  this  writ,  whether  at  common 
law  or  under  the  31  Car.  II.  c.  2,  does  not  issue  as  a  matter  of 
course,  upon  application,  in  the  first  instance,  but  must  be  grounded 
upon  affidavit,  on  which  the  court  are  to  exercise  their  discretion, 
whether  the  writ  shall  or  shall  not  issue''.  In  civil  cases,  the  writ  of 
habeas  corpus  is  used  to  remove  the  defendant  from  one  custody  to 
another,  as  from  the  custody  of  the  sheriff,  or  other  officer  by  whom 
he  was  arrested,  into  the  custody  of  the  marshal  or  warden  ;  or  from 
the  custody  of  the  marshal  into  tiiat  of  the  warden,  or  vice  versa  ;  or 
from  the  prison  of  an  inferior  court.  If  the  defendant  be  a  prisoner  in 
the  King's  Bench  or  Fleet  prison,  by  process  of  the  same  court,  he 
may  be  brought  up  by  rule ;  but  if  he  be  in  custody  under  the  process 
of  another  court,  there  must  be  a  habeas  corpus". 

The  writ  of  habeas  corpus,  in  civil  cases,  is  a  judicial  writ,  suj)- 
posed  to  issue  out  of  the  King's  Bencl/,  or  prothonotaries  office; 
commanding  the  sheriff,  or  other  officer  to  whom  it  is  directed,  to 
have  the  body  of  the  defendant,  together  with  the  day  and  cause  of 
taking  and  detaining  him,  before  the  court  or  a  judge,  on  a  day  cer- 

•4  Diirnf.  &  East,  664.  S  Durnf.  i5i  East,           «  Barnes,  385.  and  see  the  case  of  the 

596.  King  V.  Umfreville,  T.   31   Geo.  III.  C  P. 

^  5  Durnf.  &.  East,  473.  Imp.  C.  P.  570,  7 1. 
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tain  in  lorm  time,  or  immediate,  to  answer  or  satisfy  the  plaintiff, 
or  "-enerally,  to  do  and  receive  what  the  court  or  judge  shall  con- 
sider of  him.  Hence  it  is  called,  according  to  the  subject  matter,  a 
writ  of  habeas  corpus  ad  respondendum,  ad  satisfaciendum,  or 
ad  faciendum  et  recipiendum^ ;  though  the  latter  is  more  commonly 
called  a  habeas  corpus  cum  causa  :  and  it  is  gran(able  of  cominon 
right,  at  all  times,  whether  in  term  or  vacation,  without  any  motion  in 
court''. 

The  writ  of  habeas  corpus  cum  causd'^  lies,  for  the  defendant  to 
remove  himself,  or  for  the  plaintiff  to  remove  him,  from  the  custody 
of  the  sheriff  or   other  oflicer  by   whom   he    was  arrested,   into  the 
custody  of  the  marshal  of  the  King's  Bench,  or  warden  of  the  Fleet 
prison.     At  common  law,  when   a   defendant  was  arrested,  and  de- 
tained or  charged  in  custody  of  the  sheriff  or   other  officer,  for  want 
of  hail,  upon  mesne  process,  if  the  plaintiff  did  not,  within  two  terms, 
cause  him  to  be  brought  up,  by  writ  of  habeas  corpus  cum  causcff 
and  committed,    so  that    he  might  declare  against  him  in    custody 
of  the  marshal  or  warden,  the  defendant  was  entitled  to  his  discharge, 
on   common    bail   or   appearance**.     This    mode   of  proceeding  was 
altered  by  the  statute  4  &  5  W.  &  M.  c.  21.  which  enables  the  plain- 
tiff to  declare  against  the  defendant,  in  custody  of  the  sheriff,  or  other 
officer   who  arrested  him''.     He  is  still  at  liberty  however,  to  remove 
the  defendant,  by  writ  of  habeas  corpus  cum  causa,  from  the  custody 
of  the  sheriff  or  other  officer,  into  the  custody  of  the  marshal  or  warden, 
at  any  time  before  or  after  judgment"^.     This  writ  also  lies  for  the  bait 
of  the  defendant  to  bring  him  up,  and  surrender  him  in  their  discharge, 
to  the  custody  of  the  marshal  of  the  King's  Bench,  or  warden  of  the 
Fleet  prison  •,  and  that,  whether  the  defendant  be  in  custody  in  a  civil 
suit,  or  on  a  criminal  account^ :     and  under   it,  we  have  seen"",  the 
court  will  either  commit  the  defendant  to  the  custody  of  the  marshal 
or  warden,  or  remand  him  to  his  former  custody.     A  person  in  exe- 
cution, in  the  King's  Bench,  may  be  charged  there  criminally,  by  a 
justice  of  peace's  warrant' 5  but  no  such  justice  can  take  a  prisoner 
of  this  court  out  of  the  custody  of  the  court,  and  send  him  to  the 
county  gaol'.     Tiie  court,  however,  will  grant  a  habeas  corpus,  to  the 
warden  of  the  Fleet,  to  take  the  body  of  a  debtor  confined  there, 
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Ijofore  a  inaj^istratc,  to  he  examined  from  tiiiio  to  time,  respectincf  a 
chariife  of  felony  or  misdemeanour'. 

The  writ  of  habeas-  corpus  cum  causci  sliould  be  directed  to  the 
sheriff,  or  other  olliccr  in  whose  custody  the  defendant  is  (h'lained  j 
and  there  is  an  old  rule  of  ixith  courts'',  directini;-  il  to  he  made 
returnable  in  eoiut,  at  a  day  certain  in  term,  unless  directed  to  the 
sheritt's  of  London  or  Middlesex,  or  unless  it  be  to  deliver  over  (he 
defendant  in  discharj^e  of  his  bail.  But  this  rule  having  fallen  into 
disuse,  the  writ  is  now  made  returnable,  before  the  chief  justice  at  Ids 
chambers,  immediate  :  and  under  it  the  defendant  should  be  brought 
in  custody,  accoriling  to  the  writ,  in  due  and  convenient  time%  with- 
out being  permitted  to  wander  abroad,  under  pretence  of  such  writ'  : 
And  thouf^h  the  writ  be  returnable  before  the  chief  justice,  yet  any  of 
the  other  judges,  in  his  absence,  may  commit  the  defendant  to  the 
l)rison  of  the  court',  A  tipstaff  is  entitled  to  take  a  fee  of  sir 
shillings,  and  no  more,  for  conducting  a  prisoner  from  the  jud"-e's 
chambers  to  the  King's  Bench*^:  And  the  usual  allowance  to  the 
sherili;  for  bringing  up  a  defendant  on  a  habeas  corpus  from  the 
county  gaol,  is  one  shilling  per  mile^ ;  and  if  the  defendant  will  not 
pay  the  sheriff  his  charges,  the  court  will  remand  him''. 

When  the  defendant,  being  charged  with  process  issuing  out  of  the 
court  of  King's  Bench,  is  removed  be/ore  declaration,  from  the  cus- 
tody of  the  sheriff  or  marshal  to  the  Fleet  prison,  the  plaintiff  cannot 
proceed  further  in  that  court ;  but  must  either  declare  against  him  iu 
the  Common  Pleas,  or  remove  him  into  the  custody  of  the  marshal 
by  writ  of  habeas  corpus  ad  respondendum'^  in  order  to  charge  him 
with  a  declaration''.  So  where  the  defendant,  being  char"-ed  with 
j)rocess  issuing  out  of  the  court  of  Common  Picas,  is  removed  before 
declaration,  Iroin  the  custody  of  the  sheriff  or  warden  to  the  Kind's 
Bench  prison,  the  plaintiff  cannot  proceed  further  in  the  latter  court  * 
but  must  either  declare  against  him  in  the  King's  Bench  or  remove 
him  into  (he  custody  of  the  warden,  by  writ  of  habeas  corpus  ad 
respondendum.  This  writ  also  lies  for  a  third  j)erson  to  remove  a 
defendant  from  the  Fleet,  or  prison  of  an  inferior  court  in  order  to 
charge  him  with  a  declaration  in  the  King's  Bench'.     But  then   there 

a  5  Barn,  fc  Aid.  730.  li  i  Str.  303.  2  Sir.    126'2.  Cas.  Pr   C    P 

•>  R.  M.  1654.  §  7.  K.  B.  §  10.  C.  P.  110. 

*=3  Bur.  1875,  6.  '  Append.  Chap.  XV.  §  10,  &c. 

^  U.  M.  1654.  §  7.  K.  B.  and  see  R.  M.  k  5  Duiiif.  &    East,  36.  Barnes.  384,  5. 

23  Car.  II.  K.  B.   11.  M.  1654.  §  10.  C.  P.  402. 

«  Barnes,  '20.  '  3  Bac.  Abr.  2.  2  Lil.  P.  R.  4.  sty.  P.  R. 

f  5  Barn.  &  Aid.  2<56.  330.  1  Mod.  235.  2  Mod.  19S.  S.  C.  1  Salk. 

6  Barnes,  377.  351.  2  Str,  9ZCu  '1  B.ir.  1041'. 


3^2  OF    THE    PROCEEDINGS 

must  be  something  to  charge  him  with,  either  in  the  body  of  the 
habeas  corpus  or  return,  or  ready  in  court  upon  bringing  him  up". 
And  under  this  writ,  a  defendant  may  be  committed  to  the  custody  of 
the  marshal,  on  a  special  original.  The  writ  of  habeas  corpus  ad 
respondendum  should  be  directed  to  the  warden  of  the  Fleet,  or 
keeper  of  an  inferior  prison,  returnable  at  a  day  certain  in  court ; 
and  will  be  as  good  cause  of  detainer,  as  a  writ  of  capias  ad  respon- 
dendum". But  this  writ  does  not  lie  for  the  plaintiff  in  an  inferior 
court,  to  remove  the  body  of  the  defendant  into  the  King's  Bench,  to 
answer  to  a  new  action  there  for  the  same  debt''.  And  a  prisoner 
under  criminal  process  in  the  house  of  correction,  &c.  cannot  be 
brought  up  by  habeas  corpus  ad  respondendum,  for  the  purpose  of 
being  charged  with  a  declaration  on  a  bailable  writ,  and  re-committed 
to  his  former  custody  so  charged*. 

When  the  defendant  is  removed  after  declaration,  from  the  custody 
of  the  sheriff  or  marshal,  to  the  Fleet  prison,  the  plaintiff  should  pro- 
ceed to  judgment  against  him  in  the  King's  Bench,  and  then  remove 
him  into  the  custody  of  the  marshal,  by  writ  of  habeas  corpus  ad 
satisfaciendum,  in  order  to  charge  him  in  execution^  And  so,  vice 
versa,  if  a  prisoner  in  the  Fleet,  charged  with  a  declaration  in  the 
Common  Pleas,  remove  himself  by  habeas  corpus  to  the  custody  of 
the  marshal,  the  plaintiff  must  proceed  to  judgment  in  the  Common 
Pleas,  and  then  carry  him  back  by  habeas  corpus  ad  satisfaciendum, 
to  charge  him  in  execution".  This  writ  is  also  used  as  the  ordinary 
mode  of  charging  the  defendant  in  execution,  in  the  Common  Pleas, 
when  a  prisoner  in  the  Fleet :  and  it  should  be  directed  and  return- 
able in  the  same  manner  as  the  writ  of  habeas  corpus  ad  respon- 
dendum ;  and  the  number  of  the  judgment  roll  indorsed  thereon,  by 
the  attorney  who  sues  it  out"".  But  where  the  defendant,  a  prisoner, 
after  the  issuing  of  a  writ  of  habeas  corpus  for  bringing  him  up  to  be 
charged  in  execution,  sues  out  and  obtains  the  allowance  of  a  writ  of 
error,  he  cannot  be  charged  in  execution,  but  must  be  remanded  to 
his  former  custody'. 

•  2  Lil.  P.  R.  356.  f  R.  T.  2  Geo.  I.  fbj.  K.  B. 

b  3  Barn.  &  Aid.  601.  h  r.  jyi.  1654.   §  7.   R.  T.  2  Geo.  I.  fb/. 

c  R.  M.  1654.  §  7.  K,  B.  §  10.  C.  P.  K.  B.  R.  M.  1654.  §  10.  C.  P. 

d  Cowp.   116.   and  see  Cas.  Pr.  C  P.5.  «  1  Barn.  &  Aid.  676.  and  see  3  Bred,  ic 

Pr.  Reg.  2 1 6.  Bing.  93.  where  the  court  of  Common  Pleas, 

9  East,  154.  under  particular  circumstances,  discharged 

1  Sid.  100.  R.  T.  2  Geo.  I,  fbj.  K.  B.  the  rule  for  an  altachment  against  the  war- 

2  Str.  1153.  Barnes,  385.  and  see  Append.  den,  for  disobeying  a  writ  of  habeas  corpus. 

Chap.  aV.     15,  kc.  on  his  paying  all  costs. 
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\)n(ler  one  or  other  of  these  writs,  a  defendunt  may  be  removed 
from  any  civil  custody,  into  that  of  the  niar^lial  or  warden.  If  he  be 
aheady  in  custody  of  the  hheriff,  under  process  of  the  same  court, 
he  has  only  to  sue  out  a  writ  of  habeas  curpua  cum  causdy  and  de- 
liver it  to  the  sherilf;  under  which  he  will  be  removed,  as  a  matter 
of  course,  on  payinjj  the  usual  fees  :  And  he  may  he  removed,  in  like 
roatmer,  from  the  j)rison  of  an  inferior  court.  But  if  he  be  in  custody 
of  the  sherijf,  under  the  process  of  another  superior  court,  a  bailabh; 
writ  must  be  taken  out  ng^ainst  bin],  in  the  court  to  the  ]>risuii  of 
which  it  is  intended  to  remove  iiim,  and  lodjjed  in  the  sherifPs  oflice, 
as  a  foundation  lor  his  commitment  on  the  habeas  corpus.  When 
he  is  in  custody  of  the  marshal  or  warden,  under  process  of  both 
courts,  he  may  be  removed,  as  a  matter  of  course,  on  sninj^  out  a  writ 
of  habeas  corpus  cum  causa  ,  but  where  he  is  detained  upon  pro- 
cess of  another  court  only,  the  practice  is,  to  sue  out  a  bailable  writ 
against  hiu],  and  put  in  bail  above  thereon,  in  the  court  to  the  ])rison 
of  which  he  is  intended  to  be  removed  ;  and  then  to  brin<^  a  writ  of 
habeas  corpus  cum  causa,  in  order  to  surrender  him  in  discharij^e  of 
his  bail  :  or  he  may  be  removed,  in  term  time,  by  writ  of  haheas 
corpus  ad  respomlendam,  returnable  in  court  on  a  day  certain,  u))on 
which  he  must  be  charged  in  court  with  a  declaration,  an  aHidavit 
being'  first  made  of  a  bailable  cause  of  action. 

If  a  prisoner  be  removed  from  the  custody  of  the  warden  of  the 
Fleet  to  the  King's  Bench  prison,  by  writ  of  habeas  corpus,  he  must 
ren^ain  in  such  prison,  and  shall  not  be  set  at  liberty,  until  ho  has 
paid  the  prison  fees  due  to  the  warden  of  the  Fleet'.  On  a  removal 
by  writ  of  habeas  corpus  ad  respondendum  to  the  King's  Bench  or 
Fleet  prison,  the  prisoner  cannot  be  removed  elsewhere,  till  he  has 
answereil  to  the  cause  depending  against  him  in  the  King's  Bench  or 
Common  Pleas''  :  And  it  is  a  general  rule,  applicable  to  all  writs  of 
habeas  corpus  seturnable  in  the  King's  Bench,  that  "  every  prisoner, 
"  who,  by  virtue  thereof,  shall  be  committed  to  the  custody  of  the 
"  niaiahal,  shall  remain  there  for  two  days  next  after  such  commit- 
"  ment,  notwithstanding  any  other  writ  of  habeas  corpus  to  the  said 
"  marshal  delivered  and  allowed'^." 

In  an  action  for  an  escaj)e  out  of  execution,  the  declaration  alleged 
that  the  prisoner  was,  by  habeas  corpus,  brought  before  a  judge  of 
the  King's  Bench,  and  by  him  committed  to  the  custody  of  the  mar- 
shal, "  as  by  the  said  writ  of  habeas  corpus,  and  the  said  comnut- 
*'  ment  thereon,  now  remaining  in  the  said  court,  more  fully  appears  ;" 

*  R.  II.  U  Car.  \.  K.  B.  '•  R.  II.  j  W.  &  M,  K.  I!. 

•>  1  Salk.  3j0. 
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and  the  court  of  Common  Pleas  held,  1st,  that  evidence  of  a  commit- 
ment by  a  judge  of  the  King's  Bench,  not  filed  of  record,  would  not 
support  the  action  ;  and  2dly,  that  the  above  allegation,  even  if 
unnecessary,  must  be  proved  as  laid'.  But  in  a  subsequent  case**, 
which  was  an  action  against  the  marshal,  for  an  escape  on  mesne 
process,  it  being  alleged  in  the  declaration,  that  the  prisoner  was 
arrested  on  mesne  process,  and  brought  before  a  judge  at  chambers, 
by  virtue  of  a  writ  of  habeas  corpus,  and  was  by  him  thereupon 
committed  to  the  custoily  of  the  marshal,  as  by  the  record  thereof, 
now  remaining  in  the  court  of  King's  Bench,  appears,  &c.  it  was 
determined  by  the  court  of  King's  Bench,  that  such  allegation  is 
either  impertinent  and  surplusage,  for,  properly  speaking,  such  docu- 
ments are  not  records,  nor  capable  of  becoming  so ;  or  considering 
them  as  quasi  of  record,  the  allegation  is  sufficiently  proved,  by  the 
production  of  them  from  the  office  of  the  clerk  of  the  papers  of  the 
King's  Bench  prison,  with  whom  they  are  properly  deposited.  And 
that  court  will  not  compel  the  marshal  to  attile  of  record  a  writ  of 
habeas  corpus  cum  causdf  by  virtue  of  which  a  person  is  committed 
to  his  custody  in  execution'^.  In  the  Common  Pleas,  the  distinction 
seems  to  be,  between  commitments  by  a  single  judge,  on  mesne  process, 
and  commitments  by  the  court,  in  execution  ;  the  one  is  said  to  be 
a  matter  of  record,  the  other  not ;  for  the  court  can  only  act  by 
record*^ :  and  accordingly,  where  the  bill,  in  an  action  against  the 
warden  for  an  escape,  alleged  that  the  prisoner  was  brought  to  the 
bar  of  this  court  by  the  defendant,  by  virtue  of  a  writ  of  habeas 
corpus,  and  was,  by  the  same  court,  re-committed  to  prison  in  exe- 
cution, "  as  by  the  commitment  more  fully  and  at  large  appears ;" 
the  plaintiff,  on  special  demurrer,  assigning  for  cause  that  it  was  not 
averred  in  the  bill  that  the  commitment  was  of  record,  had  leave  to 
amend,  on  payment  of  costs^  The  prison  books  of  the  King's 
Bench  and  Fleet  prisons,  though  admissible  evidence  to  prove  the 
period  of  the  commitment  and  discharge  of  a  prisoner,  are  not  admis- 
sible to  prove  the  cause  of  his  commitment^ 


When  a  defendant  is  committed  to  the  custody  of  the  marshal^, 

or  has  put  in  bail   upon  a  cepi  corpus^,   or  habeas   corpus^,  the 

»  3  Bos.  &.  Pul.  456.  5  Esp.  Rep.  8.  S.  C,  e  7  Hen.  VI.  42.  27  Hen.  VI.  6.  a.  2  Inst. 

^  5  East,  440.  23.  4  Inst.  72.  2  Bulst.  207,  8. 

•=2  Maule  &  Sel.  202.  >»  31  Hen.  VI.  10.  32  Hen.  VI.  4.  21  Hen. 

d  Per  Blossetl,  Serj.  arg.  2  Moore,  562,  3.  VII.  33.  Hob.  264, 5.  Cro.  Jac.  450.  Godb. 

e  2  Moore,  561.  339.  Cro.  Car.  330. 

*■  3  Eos.  &  Pul.  188.  «  Cro.  Jac.  621.  1  Salk.  352. 
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l>lain(i(r,  or  any  other  person,  may  exhibit  a  hill,  and  (leclar«> 
ag^ainst  him  in  the  King's  Bench,  as  a  ])risoncr  of  the  court,  in 
whatever  action,  and  charge  him  with  whatever  injury  he  thinks 
proijcr". 

Wlien  the  defendant  is  in  actual  custody  of  the  marshal,  he  has 
the  privilege  of  the  court,  and  cannot  he  compelled  to  answer  else- 
where ;  so  that  if  he  were  not  to  answer  here,  none  could  liave 
remedy  against  liim''.  And  even  where  he  is  not  in  actual  custody, 
yet  still,  when  he  ap|>eurs  and  puts  in  hail,  he  is  supposed  to  he  in 
custody  of  the  marshal,  and  may  he  proceeded  against  accordingly. 
But  an  appearance  alone,  without  hail,  is  not  suHicient^ ;  it  being 
clearly  settled,  that  when  the  defendant  is  not  in  actual  custody,  no 
action  can  he  legally  conmicnced  against  him  as  a  prisoner,  until  he 
has  filed  bail'.  It  is  the  entry  of  bail  in  such  case  which  gives  this 
court  jurisdiction'':  and  therefore  where  no  bail  is  entered  for  the 
defendant^,  or  wheio  hail  is  entered  for  him  by  a  wrong  name*^,  or 
there  are  several  defendants,  and  no  bail  is  entered  lor  one  of  them'', 
the  proceedings  are  voiil,  and  coram  non  judice.  But  it  is  said, 
that  by  the  practice  of  the  King's  Bench,  though  the  defendant's 
bail  be  not  taken  and  entered  till  the  last  day  of  term,  and  the  bill 
be  put  in  before,  any  time  that  term,  it  is  well  enough  ;  yet  from  the 
time  of  the  bail,  the  defendant  is  answerable  as  in  custody  of  the 
marshal,  and  not  before,  in  strictness  of  law'. 

The  hill  against  a  prisoner,  in  the  King's  Bench,  is  a  complaint  in 
writing,  supposed  to  be  exhibited  to  the  court,  but  really  filed  when 
necessary,  on  four-penny  stamped  parchment,  with  the  clerk  of  the 
declarations  in  the  King's  Bench  office  ;  and,  except  where  the  action 
is  brought  for  a  trespass  committed  in  Middlesex^,  or  other  county 
where  the  court  sits,  or  the  defendant  is  a  prisoner  in  custody  of  the 
sheriflT,  &c.  should  allege  the  defendant  to  be  in  custody  of  the 
marshal.  When  the  defendant  is  in  actual  custotly,  the  bill  should 
be  filed,  before  a  copy  of  it  is  delivered  to  the  defendant,  or  left 
for  him  with  the  gaoler  or  turnkey' :  the  delivery  of  a  declaration 
against  a  prisoner,  though  in  due  time,  being  a  nullity,  if  there  be  no 
bill  filed  against  him,  and  he  is  entitled  to  his  discharge'".     But  when 

»  R.  E.  15  Geo.  11.  K.  B.  Co«p.  45J.  2  620. 

Sauiid.  1.  (1.)  KCio.  F.liz.  223. 

'>2  Bulst.  123.   Cartli.  373.  1  Salk.  I,  2.  '•  Poph.  145. 

S.  C.  2  Bur.  1051.   1  Durnf.  &  East,  592.  1  Hob.  70.  do.  Jac.  334.  Jenk.  29.>.  S.  C. 

c  7  Hen.  VI.  41.  Cro.  Eliz.  C05.  k  Dyer,  118.  (a.) 

">  1  Sid.  373.  2  Keb.  363.  S.  C.   1  Vent.  '  R.  E.  5  W.  &,  M.  reg.  f..  §  1.  (b.)  K.  B. 

135.  2  Lev.  13.  2  Keb.  790.  S.  C.  8  Mod.  226,  7. 

*l  Vent.  133.  "  4  Ea>>t,   16.    I   Cli.t.  Rep.  339.    An'e, 

M>o.  Eliz.  605.    Moor,  594.  Cro.  Jao.  .344. 
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a  prisoner  is  in  custody  upon  process  by  original,  it  is  sufficient  to 
tlcliver  a  declaration  thereon,  without  filing  a  bill  against  him".  And 
a  declaration  against  a  defendant  at  large  upon  bail  is  good,  although 
a  bill  has  not  been  filed  ;  because,  if  the  bringing  of  a  writ  of  error, 
or  any  other  reason,  make  the  filing  of  a  bill  necessary,  it  may  be 
filed  at  any  time''. 

When  the  defendant  is  in  the  actual  or  supposed  custody  of  the 
marshal,  upon  a  bill  of  Middlesex  or  latitat,  &c.  the  bill  exhibited 
against  him  in  the  King's  Bench,  as  a  prisoner  of  the  court,  is  con- 
sidered as  the  commencement  of  the  suit,  and  the  bill  of  Middlesex 
or  latitat,  &c.  merely  as  process  to  bring  him  into  courl*^.  Such 
process  therefore,  we  have  seen'',  might  formerly  have  been  sued  out, 
though  the  defendant  could  not  have  been  arrested  upon  it,  before 
the  cause  of  action  ;  and  the  plaintiff"  is  still  allowed  to  give  in  evi- 
dence a  cause  of  action  arising  after  it  is  sued  out,  and  before  the 
exhibiting  of  the  bill,  as  well  in  the  case  of  bailable  as  serviceable  writs. 


A  prisoner  in  actual  custody  of  the  marshal  or  warden,  noay  be  pro- 
ceeded against  by  the  same  plaintiff  at  whose  suit  he  was  arrested,  or 
charged  in  custody  by  a  third  person  :  And  the  same  plaintiff"  may 
proceed  against  him,  either  for  the  cause  of  action  expressed  in  the 
process,  or  for  a  different  cause  of  action. 

In  the  King's  Bench,  when  a  defendant  is  committed  to  the  custody 
of  the  marshal,  on  a  bill  of  Middlesex  or  latitat,  &c.  or  on  an  attach- 
ment of  privilege^  the  plaintiff  must  in  due  time  file  a  bilV  against 
him,  as  a  j)risoner  of  the  court,  with  the  clerk  of  the  declarations  in 
the  King's  Bench  office  ;  and  deliver  a  copy  of  it,  on  four-penny 
stamped  paper",  to  the  defendant,  or  turnkey  at  the  King's  Bench 
prison.  But  when  a  defendant  renders  in  discharge  of  his  bail,  after 
a  declaration  has  been  filed  conditionally,  and  notice  served  upon  him, 
and  rule  to  plead  given,  it  is  not  necessary  to  deliver  another  decla- 
ration for  the  defendant  in  custody''.  If  a  prisoner  be  turned  over 
from  one  custody  to  another,  it  is  considered  as  a  continuance  of  the 
same  imprisonment'  :  Therefore,  where  a  defendant,  having  been  taken 
or  charged  in  custody  of  the  sheriff  or  other  officer  by  mesne  process, 
is  afterwards   removed   by  habeas   corpus,   and  committed  to   the 

a  4  East,  17.  f  4  East,  IG.  Append.  Chap.  XV.  §  19. 

•>  Say.  Rep.  49.  e  3 3  Geo.  III.    c.    184.    Sched.    Part  II. 

c  1  Wils.  40.    144,    &c.   2  Bur.  960.  2       §  III. 

Saund.  1.(1.)  but  see  3  Bur.  1244.  »>  1  Chit.  Rep.  720. 

^Jntr,  143.  '   1  Bur.  439.    5  Diirnf.  &  East,  36.   6 

t  Cro.  Car.  330.  Durnf.  &  East,  524. 
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custody  oi"  llie  marshal,  the  i)ioccciiiiii:;s  against  liiiii  aro  to  he  reck- 
oned IVoin  the  time  of  liis  having  been  so  taken  or  chari^ed  in  cus- 
tody". In  general  liowever  it  is  a  rule,  that  when  the  defenchmt  is 
committed  to  the  custody  of  the  marshal,  upon  a  cepi  corpus^,  or 
habeas  corputs",  &c.  before  declaration,  the  i)laititin'  should  declare 
against  him,  in  the  King's  Bench,  before  the  end  of  the  term  next 
after  such  commitment;  or,  in  case  of  a  surrender  to  the  marshal  in 
discharge  of  bail,  before  the  end  of  the  term  next  after  such  surrender, 
and  due  notice  thereof'.  But  the  term  of  the  commitment  or  sur- 
render is  to  be  accounted  one,  although  the  tlefendant  was  not  cou)- 
mittcd  or  surrendered  till  the  last  day  of  vacation*.  The  defendant 
was  formerly  brought  into  court  by  rule,  in  oriler  to  be  charged  with 
a  declaration  ;  there  being  no  occasion  for  ii  habeas  corpus,  when 
it  was  in  the  same  court^  :  But  this  practice  is  now  disused.  And 
there  is  no  occasion  for  an  ajfidacil  of  the  delivery  of  the  declaration, 
where  the  defendant  is  in  custody  of  the  marshal'^. 

In  the  Common  Pleas,  if  the  defendant  be  committed  to  prison 
by  process  out  of  this  court,  or  habeas  corpus,  the  prisoner  entering 
his  a|»pcarancc  with  the  prothonotary,  in  case  of  a  plaint  or  attach- 
ment of  privUego,  or  with  the  fdaccr  on  other  process,  and  giving 
rules  to  declare,  the  i)laintifl'  not  declaring  before  the  end  of  tiie  next 
term  after  the  commitment,  the  defendant  in  reference  thereunto,  is 
entitled  to  be  discharged  of  his  imprisonment  by  supersedeas,  in  the 
end  of  the  next  term  ;  with  liberty  for  the  j)laintiff  to  declare  upon 
that  appearance,  the  next  term  after  that  at  the  furthest''.  And  "  if  any 
defendant  shall  render  hira  or  herself,  or  be  rendered  to  the  Fleet 
})rison,  in  discharge  of  his  or  her  bail,  at  the  suit  of  any  plaintifl', 
where  no  further  proceedings  by  declaration  have  been  had  against 
such  defendant  so  rendered,  before  such  render,  unless  the  i)laintifV 
sliall  declare  against  such  defendant  within  two  terms  after  such 
render,  such  defendant  may  be  discharged  out  of  custody  by  super- 
sedeas, to  be  allowed  by  one  of  the  justices  of  this  court,  if  cause  shall 
not  be  shewn  to  the  contrary,  by  the  plaintifl'  or  his  attorney,  upon 
notice  to  either  of  them  given  by  the  defendant's  attorney  or  agent, 
and  oath  made  of  such  notice  given'." 

»  R.  H.  26  Geo.  III.  K.  D.  and  see  R.  T.  «  R.  T.  2  Geo.  I.  (a).   K.  R. 

2t)  &  27  Geo.  II,  §  1  1.  in  Scac.  accord.  Man.  '  2   Sd.    Pr.   5J7.  2  Cur.   lOjl,  2.    ^nle, 

E\.  Append.  216.  349. 

'»  R.  M.   1654.  ^   1 1.  R.  E.  5  W.   &,  M.  «  R.  E.  3  W.  &  M.  re;.  3.  §  2.  fnj.  K.  B. 

.•rg.  3.  §  1.  fa  J.  K.  B.  6  Mod.  254.  R.  T.  2  1  Chit.  Rep.  390. 

Geo.  I.  K.  B.and  note  fa).  8  Mod.  306.  ''  R.  M.  1654.  §    13.  C.  P.  and  sec  R.  11. 

<^  R.  M.  16  Car.  II.  (b.J  K.  B.  rt  Mod.  21.  14  &  15  Car.  II.  rcg.  3.   C.  P. 

«•  R.  H.  26  Geo.  MI.  K.  B.  ami  see  R.  T.  '  R.  E.  8  Gi.o.  I.  C.  P. 
1  Ann.  Ii".  2.  K.  B. 
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It  was  loimerly  necessary  in  this  court,  as  well  as  in  the  Exchequer, 
to  bring  up  the  defendant  by  habeas  corpus,  to  the  bar  of  the  court, 
ill  order  to  charge  him  with  a  declaration  at  the  suit  of  the  plaintiff'". 
But  now,  by  the  statute  8  &  9  W.  III.  c.  2  7.  §  13.  for  the  more  easy 
and  quick  obtaining  of  judgment  against  prisoners  in  the  Fleet,  "  it 
"  shall  and  may  be  lawful  for  any  person  or  persons,  having  cause  of 
"  action  against  any  prisoner  or  prisoners  committed  to  the  said  prison 
"  of  the  Fleet,  after  filing  or  entering  a  declaration  in  such  action 
"  with  (he  proper  officer,  to  deliver  a  copy  of  such  declaration  to  the 
"  defendant  or  defendants  in  any  personal  action,  or  to  the  turnkey 
*'  or  porter  of  the  said  prison*" :  and  after  rule  given  thereupon  to 
"  plead,  to  be  out  in  eight  days  at  most  after  delivery  of  sucli  copy  of 
**  declaration,  and  affidavit  made  of  such  delivery'',  before  the  Lord 
"  Chief  Justice  or  one  other  of  the  justices  of  the  Common  Pleas,  or 
"  before  the  Lord  Chief  Baron  or  some  other  of  the  barons  of  the 
*'  coif  of  the  Exchequer  at  IVestminster,  to  sigri  judgment  in  such 
"  action  against  such  defendant  or  defendants,  as  if  he  or  they  had 
**  been  actually  charged  at  the  bar  of  the  Common  Pleas  or  Ex- 
*'  chequer,  with  such  action."  The  practice,  as  regulated  by  this 
statute,  is  to  make  two  copies  of  the  declaration,  on  four-penny 
stamped  paper'',  and  take  the  same  to  the  prothonotaries  office,  where 
the  clerk,  on  being  paid  for  entering  the  declaration,  will  mark  both 
copies  ;  one  of  which  should  then  be  delivered  to  the  turnkey  at  the 
Fleet  prison  ;  and  if  he  acknowledge  the  defendant  to  be  his  prisoner, 
at  the  plaintiff's  suit,  an  affidavit  is  made  of  the  delivery,  and  sworn 
before  a  judge,  the  other  copy  of  the  declaration  being  annexed 
thereto  ;  after  which  the  affidavit  is  taken  to  the  secondaries  office, 
and  the  secondary  will  give  a  rule  thereon,  for  the  defendant  to 
appear  and  plead  :  and  if  he  do  not  plead  within  the  time  limited  by 
the  rule,  the  plaintiff"  may  sign  judgment,  and  give  notice  of  inquiry 
if  necessary,  to  the  prisoner  or  turnkey,  and  proceed  as  in  other 
cases^  The  declaration,  however,  must  be  entered  with  the  protho- 
notaries, before  it  is  delivered  to  the  defendant*^:  And  where  the 
defendant  has  put  in  special  bail  by  attorney,  and  afterwards  renders 
in  discharge  of  his  bail,  the  declaration  it  seems  should  be  delivered 
to  himself  personally,  or  the  turnkey  of  the  prison,  and  not  to  his 
attorney*''.  So  where  the  defendant,  whilst  at  large,  was  served  with 
a  copy  of  process,  with  notice  to  appear,  but  before  a  declaration  be- 

a  R.  H.  14  &.  1  j  Car.  II,  reg.  3.  C.  P.  d  55  Geo.  III.  c.  184.  Sched.  Part.  II.  ^  III. 

^  For    the    beginning    of  a   declaration,  e  imp.  C.  P.  672,  3. 

against  a  prisoner  in  custody  of  the  warden,  f  Cas.  Pr.  C.  P.  114. 

in  C.  P.  see  Append.  Chap.  XV.  §  '21.  S2  Llac.  Rep.  786.  and  see  Barnes,  392. 

c  III.  §  22.  1  Chit.  Rep.  386.  7'2().  Ante,  345,  6.  356. 
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came  a  prisoner  in  the  Fleet,  and  the  plaintitV,  by  virtue  of  an 
affidavit  of  service,  entered  an  appearance  for  the  defendant,  left  a 
declaration  in  the  ofHce,  and  g^ave  him  notice  thereof;  the  court 
set  aside  the  declaration  and  suhsctjuent  proceeding's,  on  the  ji^round 
thatas  he  Wiis  a  j)risouer  at  the  time  of  the  declaration,  it  oug;ht  to 
have  been  delivered  to  tlie  turnkey  of  the  Fleet'. 

In  the  Exchequer,  it  is  a  rule'',  that  "  in  all  cases  where  a  prisoner 
is  or  shall  be  taken  detained  or  charged  in  custody,  by  mesne 
process  issuing  out  of  that  court,  and  the  plaintill"  shall  not  cause  a 
declaration  to  be  delivered  to  such  prisoner,  or  to  the  gaoler  or 
turnkey  of  the  gaol  or  prison  where  he  is  detained  or  charged  in 
custody,  before  the  end  of  the  next  term  after  the  return  of  the 
])rocess,  and  cause  an  affidavit  to  be  made  and  filed  in  the  office  of 
pleas,  of  the  delivery  of  such  declaration,  and  of  the  time  when  and 
person  to  whom  the  same  was  delivered,  by  the  first  day  of  the  next 
term  after  the  delivery  of  such  declaration,  the  prisoner  shall  be  dis- 
charged out  of  custody,  by  writ  of  supersedeas,  to  be  granted  by  the 
court  or  one  of  the  barons,  upon  entering  an  appearance,  unless,  upon 
notice  given  to  the  plaintiff's  attorney  or  clerk  in  court,  good  cause 
shall  be  shewn  to  the  contrary  ;  And  in  case  of  a  commitment  or  sur- 
render to  the  Fleet  prison  in  discharge  of  bail,  before  a  declaration 
delivered,  unless  the  plaintiff  shall  cause  a  copy  of  a  declaration  to  be 
delivered  as  aforesaid,  before  the  end  of  the  term  next  after  such 
commitment  or  surrender  shall  be  made,  and  due  notice  of  such  sur- 
render given,  the  prisoner  shall  be  discharged  out  of  custody,  by  writ 
of  supersedeas,  to  be  granted  as  aforesaid,  upon  entering  an  ap- 
pearance, unless,  upon  notice  given  to  the  plaintiff's  attorney  or  clerk 
in  court,  good  cause  shall  be  shewn  to  the  contrary." 

When  the  defendant,  being  charged  with  process  issuing  out  of 
the  King's  Bench,  is  removed  before  declaration,  from  the  custody  of 
the  sheriff  or  marshal  to  the  Fleet  prison,  the  plaintiff,  we  have  seen"", 
cannot  proceed  further  in  the  King's  Bench,  without  removing  him  to 
the  prison  of  that  court,  by  habeas  corpus  ad  respondendum  ;  but 
he  may  declare  against  him  in  the  Common  Pleas,  in  the  same  manner 
as  if  he  had  been  arrested  by  process  out  of  that  court,  and  proceed  to 
final  judgment:  and  for  default  of  declaring,  &c.  in  due  time,  that 
is  the  proper  court  to  be  applied  to,  for  discharging  the  defendant  out 
of  custody''.  In  that  case  however,  there  having  been  already  an 
affidavit  of  the  debt,  when  the  plaintiff  took  out    the  process  upon 

'  Barnes,  392,  but  sec  1  Duiuf.  &  East,       Man.  Ex.  Append.  214,  13. 
591.  .  e  Antt,T3\. 

^  R.T.  26  &   27   Oco.  II.    ^11.  vi  Scm.  «•  Banics,  384,  6.  402. 
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which  the  defendant  was  arrested,  it  is  not  necessary  to  make  any 
further  affidavit,  in  order  to  charge  him  in  custody'' ;  and  it  seems  that 
the  defendant,  after  such  removal,  may  put  in  and  justify  bail  in  either 
court*".  But  where  a  defendant  removed  to  the  Fleet  prison  after 
declaration,  the  action  must  proceed  in  that  court  wherein  the  plaintitF 
declares  ;  and  the  defendant  is  to  be  superseded  by  that  court,  for 
want  of  subsequent  prosecution,  tliough  detained  in  the  prison  of  the 
other  court*^. 

A  prisoner  once  committed  to  the  custody  of  the  marshal  or 
warden,  is  liable  to  be  charged  with  a  civil  action,  either  by  the 
game  plaintiif  for  a  different  cause  of  action,  or  by  a  third  person, 
so  long  as  he  remains  in  actual  custody.  For  thougli  it  be  a  rule, 
that  a  prisoner  once  superscdeable,  is  always  so'',  yet  this  holds 
only  with  regard  to  the  same  plaintiff,  at  whose  suit  he  was  in 
custody,  for  the  original  cause  of  action*" ;  and  even  with  regard 
Xo  him,  it  must  be  understood  with  this  qualification,  that  the  prisoner 
is  only  superscdeable,  so  long  as  he  remains  in  the  same  custody,  and 
under  the  same  process  ;  for  the  moment  the  nature  of  the  custody  is 
changed,  the  rule  ceases  :  Therefore,  if  a  prisoner  upon  mesne  pro- 
cess be  supersedeable  for  any  irregularity,  as  for  want  of  the  de- 
mand of  a  plea,  he  cannot  take  advantage  of  it,  after  he  is  charged 
in  execution  ;  supposing  he  had  any  opportunity  of  applying  on  that 
ground,  before  he  was  charged  in  execution^  So,  where  a  prisoner 
is  supersedeable,  for  want  of  filing  a  bill  against  him  in  due  time,  he 
waives  the  irregularity  by  afterwards  pleading^.  And  it  has  been 
holden,  that  a  creditor  may  lawfully  enter  a  detainer  against  his 
debtor,  who  is  in  fact  resident  within  the  walls  of  the  King's  Bench'', 
or  Fleet  prison',  tliough  he  be  not  there  by  compulsion.  But  a 
fugitive,  surrendering  himself  to  the  warden,  in  order  to  take  the 
benefit  of  an  insolvent  act,  is  not  considered  as  a  prisoner,  nor  liable 
to  be  charged  as  such  with  a  declaration''. 

In  the  King's  Bench,  the  mode  of  charging  a  prisoner  with  an 
action,  in  custody  of  the  marshal,  in  term  time,  is  by  filing  a  bill 
against  him,  as  being  in  such  custody,  and  delivering  a  declaration, 

=»  Pr.  Reg.  C.  P.  330.    Barnes,  75.  Cas.  &  Bing.  301. 
Pr.  C.  P.  144.  S.  C.  g  1  East,  77.  and  sec  1  H.'  Blac.  251.    1 

b  1  Bos.  ScVn\.5l\.Anle,2i5.  Chit.  Rep.  387,  8. 

c  Barnes,  384,  5.  h  3  Maule  &  Sel.   144.  and  see    1    Cliit. 

rf  Id.  368,  9.  499.    1  II.  Blac.  251.  1  Bos.  Rep.  579. 
&  Pul.  361.  i  3  Durnf.  &  East,   392.   but  vide  ante, 

«  2  Bur.    1048.    Cookson  v.  Foster,   T.  23  217,  18. 
Gpo.  III.  K.  B.  k  Barnes,  3S0.  Pr.  Reg.  326.  S.  C.  2  Blae. 

•    1  Durnf.  &  fast,  591.    but  see  3  Brod.  Rep.  970. 
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which  is  a  mere  copy  of"  tlie  hill,  to  the  turnkey.  In  vacation,  there 
was  formerly  no  way  to  charge  him,  but  by  making  an  entry  in  the 
marshaFs  book  in  the  King's  Bench  otVico,  that  he  should  remain  in 
custody,  at  the  suit  of  the  intended  j)laintilV,  which  was  deemed  suf- 
ficient to  charge  hi(n,  provided  he  were  then  in  actual  custody  ;  for  if 
he  were  at  liberty,  he  might  have  been  arrested'.  Hut  in  a  modern 
case",  where  this  matter  was  fully  discussed,  the  court  of  King's 
Bench  were  of  opinion,  that  the  right  method  of  charging  the  de- 
fendant with  a  new  suit  in  vacation,  is  to  file  a  bill  as  of  the  pre- 
ceding term ;  and  then  deliver  to,  or  leave  for  the  defendant  in 
custody,  a  copy  of  the  declaration,  as  of  the  preceding  term,  and  to 
make  an  affidavit  thereof^  And  when  the  defendant  is  charged  in 
vacation,  upon  a  cause  of  action  arising  after  the  last  term,  there 
should  be  a  special  memorandum,  similar  to  that  against  an  attorneif 
under  the  like  circumstances'',  stating  the  day  of  bringing  the  bill  into 
the  office  of  the  clerk  of  the  declarations.  For  preventing,  however, 
the  detainer  of  prisoners,  charged  with  declarations  in  custody  of  the 
marshal,  where  the  cause  of  action  against  them  does  not  amount  to 
a  bailable  sum,  it  is  a  rule%  in  the  King's  Bench  and  Exchequer, 
that  "  no  declaration  shall  be  sufficient  cause  of  detaining  such 
prisoner  in  custody,  unless  an  athdavit,  that  the  plainlift's  cause  of 
action  against  him  does  amount  to  ten  pounds  or  uj)wards,  (since  in- 
creased to  Jif teen  pounds  or  uj)wards,  by  the  statute  51  Geo.  III. 
c.  124.)  shall  be  first  made  and  filed  with  the  clerk  of  the  rules  in  the 
former  court,  or  in  the  office  of  pleas  in  the  latter,  and  the  sum  speci- 
fied in  such  affidavit  indorsed  by  him  on  such  declaration,  before  the 
same  is  left  with  the  turnkey." 

In  the  Common  Pleas,  there  seems  to  have  been  formerly  a  diffi- 
culty in  proceeding  against  prisoners  in  the  Fleet  prison,  at  the  suit 
of  a  third  person  ;  to  obviate  which,  a  rule  was  made,  that  "  if  a 
capias  were  returned  in  court  non  est  inventus,  against  a  prisoner  in 
the  Fleet,  he  should  be  compellable  to  appear  upon  a  habeas  corpus 
ad  respondendum,  as  well  at  the  suit  of  a  stranger,  as  at  his  suit 
whereuj)on  he  was  imprisoned,  and  to  answer  to  a  declaration  ac- 
cording to  the  rules  of  the  court,  or  that  judgment  might  be  entered 
against  him^ :"  and  at  length,  by  the  statute   13   Car.  II.   stat.  2. 

»  6  Mod.  254.    1  Salk.  2l3,   14.   343.    3  d  5  Durnf.  &  East,3'25.  6  Diirnf.  &  East, 

Salk.  150.  643.  /lule,  322.  and  see  Append.  Cliap.  XV. 

*•  2  Bur.  1052.  and  see  8  Diirnf.  &  East,  §  20. 

643.  2Saund.  1.  (1).  e  r.  £.  15  Geo.  II.  rag.  3.  K.  B.  R.  T.  26  & 

c  2u.  as  to  thf!  affidavit  ;  which  docs  not  27  Geo.  II.  §  3,  in  Scac.  Man.  Ex.  Ajiptiid. 

seem  to  be  necessary,  when   tlic  defendant  210. 

is  ill  custody  of  the  marshal,     /lute,  357.  f  II.  M.  1654.  §  13.  C.  1*.  and  btc  «/.  §  10. 
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§  5.  it  was  enacted,  that  "  every  person  or  persons,  having  cause  of 
"  personal  action  against  any  prisoner  in  the  Fleet,  may  sue  forth  an 
"  original  writ  upon  his  or  their  cause  of  action  ;  and  that  a  writ  of 
"  habeas  corpus  be  granted  to  every  such  person  or  persons,  to  be 
"  directed  to  the  warden  of  the  same  prison,  to  have  the  body  of  such 
"  prisoner  before  the  justices  of  the  Common  Pleas,  at  some  certain 
"  day  in  any  term,  to  answer  the  suid  plaintiff  or  plaintiffs,  upon  his 
"  or  their  said  cause  of  action  ;  and  that  if  the  said  plaintiff  or  plain- 
"  tiffs,  at  the  said  day,  put  into  the  said  court,  his  or  their  declara- 
"  tion,  according  to  tlie  said  original  writ,  against  the  said  prisoner 
*'  being  present  at  the  bar,  the  said  prisoner  shall  be  bound  to  appear 
"  in  person,  or  to  put  in  an  attorney  to  appear  for  him  in  the  said 
"  action  ;  and  unless  the  said  defendant  plead  upon  a  rule  given, 
"  to  be  out  in  eight  days  at  the  least  after  such  appearance,  judg- 
*•  ment  by  nihil  dicit  may  be  entered  against  such  defendant,  as 
"  appearing  in  person,  which  shall  be  good  and  effectual  in  law  ;  and 
"  such  charge  in  court  by  declarations,  signified  by  rule  unto  the  said 
"  warden,  shall  be  a  good  cause  of  detention  of  such  prisoner  in  his 
"  custody,  from  which  he  shall  not  be  discharged,  without  a  lawful 
"  supersedeas  or  rule  of  court:  and  if  the  said  warden  shall  do  other- 
"  wise,  he  shall  be  responsible  to  the  court,  and  to  the  party  grieved 
"  for  damages,  by  action  upon  the  case,  to  be  brought  against  him 
"  for  discharging  such  prisoner."  A  rule  of  court  was  made,  soon 
after  the  passing  of  this  statute'',  limiting  the  times  within  which 
prisoners  should  be  brought  to  the  bar  of  the  court  by  habeas  corpus, 
to  be  charged  with  declarations  :  but  the  statute  8  &  9  W.  III. 
c.  27.  §  13.  having  dispensed  with  the  necessity  of  bringing  them  to 
the  bar  of  the  court  for  that  purpose,  the  mode  of  charging  them  with 
a  declaration,  at  the  suit  of  a  third  person,  is  now  similar  to  that 
used  by  the  same  plaintifl^',  at  whose  suit  they  were  originally  ar- 
rested :  And  they  may,  it  seems,  be  charged  with  a  declaration  in 
vacation,  as  well  as  in  term  time^.  But  a  rule  was  made  in  this 
court^,  as  well  as  in  the  King's  Bench,  in  consequence  of  the  statute 
5  Geo.  II.  c.  27.  that  "  no  copy  of  a  declaration,  delivered  at  the 
Fleet  prison,  against  any  prisoner  there,  shall  be  a  sufficient  charge 
to  hold  such  prisoner  to  bail,  or  to  detain  such  prisoner  in  custody 
for  want  of  bail,  unless  an  affidavit,  that  the  plaintiff's  cause  of 
action  amounts  to  ten  pounds  or  upwards,  {since  increased  to  Jifteen 
pounds  or  upwards,  by  the  statute  51  Geo.  111.  c.  J 24.)  be  first 
made  and  filed  in  the  proper  prothonotary's  office,  and  an  indorse- 

»  R.  H,  U  Sc  13  Car.  II.  rcg.  3.  C.  P.  «  R.  H.  8  Geo.  II.  reg.  1.  C.  P. 

^  2  Marbh.  do,  6. 
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mcnt  made  by  the  said  prothonotary,  or  his  deputy,  upon  such  copy 
of  a  declaration,  sig;niryinjj  tlie  sum  of  money  specified  in  such  affi- 
davit; for  which  sum  so  indorsed,  bail  shall  be  required,  and  for  no 
more."  On  this  rule,  it  is  necessary  that  the  oriijinal  declaration, 
indorsed  by  the  prothonotary,  should  be  delivered,  aiul  not  a  copy  of 
such  declaration  and  indorsement' :  but  the  rule  is  confined  to  cases 
where  the  prisoner  is  char<^e(l  with  a  netv  action  ;  and  tloes  not  a])ply, 
where  he  is  |)roceeded  against  by  (he  name  pluintiiF,  for  the  cause  of 
action  expressed  in  the  process** :  And  the  court  will  not  discharge 
a  defendant  out  of  custody,  on  the  ground  of  the  affidavit  of  the  deli- 
very of  the  declaration  not  having  been  filed  within  twenty  days  after 
the  delivery,  if  it  be  by  way  of  detainer*^. 

When  a  bill  is  filed  against  a  prisoner  in  custody  of  the  marshal, 
if  a  co])y  of  it  be  delivered  for  him  to  the  turnkey,  four  days  exclu- 
sive before  the  end  of  the  term,  a  rule  to  plead  given,  and  a  plea 
denianded,  the  defendant  must  plead  as  of  that  term  ;  but  if  the  bill 
be  not  filed,  and  copy  delivered,  ^our  days  exclusive  before  the 
end  of  the  term,  the  defendant  may  imparl  until  the  next  term  ;  and 
in  default  of  pleading  in  due  time,  judgment  may  be  signed".  In 
the  Common  Pleas,  the  defendant  must  plead  within  the  time  limited 
by  the  rule  given  by  the  secondary  ;  and  a  demand  of  plea  is  neces- 
sary, when  the  defendant  is  in  custody  of  the  marshal  of  the  King's 
Bench  prison'  ;  which  demand  may,  it  seems,  be  made  at  the  time  of 
delivering  the  declaration' :  but  when  the  defendant  is  in  custody  of 
the  warden  of  the  Fleet,  a  demand  of  plea  is  unnecessary^ ;  though 
if  a  prisoner,  in  the  Common  Pleas,  be  prevented  from  justifying  bail, 
by  (he  plaintiff's  desiring  further  time  to  inquire  into  their  sufficiency, 
he  is,  from  the  time  of  his  notice  of  justification,  entitled  to  a  demand  of 
plea,  before  judgment  can  be  signed  against  him''. 


After  the  delivery  of  the  declaration  against  a  prisoner  in  custody 
of  the  sheriff,  &c.  or  against  a  prisoner  in  custody  of  the  marshal, 
the  plaintiff,  in  the  King's  Bench,  should  proceed  to  trial,  or  final 
judgment,  within  three  terms  next  after  such  declaration  delivered, 
if  by  the  course  of  the  court  he  can  so  proceed  ;  of  which  three  terms, 
the  term  of  the  declaration  is  one' ;  and  should  cause  the  defendant 

»  Pr.  Reg.  C.  P.  331.  Barnes,  434.  S.  C.  el  Durnf.  ic.  East,  391. 

b  Baines,  75.  Pr.  Reg.  330.  Cas.  Pr.  C.  P.  '  1  Dowl.  &  Ryl.  186. 

144.  S.  C.  BImp.  C.  P.  2S1. 

«:  2  Bos.  &  Pu).  72.  h  2  Bos.  &  Pul.  367. 
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to  be  charged  in  execution,  within  two  terms  next  after  such  trial  or 
judirment ;  of  wliich  two  terms,  the  term  wherein  the  trial  was  had, 
or  judgment  obtained,  is  also  one" ;  in  case  no  writ  of  error  be  de- 
jiending,  nor  injunction  obtained  for  stay  of  proceedings  :  And  if  any 
writ  of  error  be  depending,  or  injunction  obtained,  then  within  two 
terms  next  after  the  judgment  is  aflirmed,  the  writ  of  error  non- 
prossed or  discontinued,  or  the  injunction  dissolved  ;  including  the 
term  of  the  ailirmance,  non  pros,  discontinuance,  or  dissolving  the 
injunction". 

In  case  of  a  surrender  to  the  marshal  in  discharge  of  bail,  after 
declaration,  the  j)laintiff,  in  the  King's  Bench,  should  proceed  to 
trial,  or  final  judgment,  within  three  terms  next  after  such  surrender, 
and  due  notice  thereof,  if  by  the  course  of  the  court  he  can  so  pro- 
ceed ;  of  which  three  terms,  the  term  of  the  surrender  is  one'' ;  or,  in 
case  of  a  surrender  in  discharge  of  bail,  after  trial  had  or  final  judg- 
ment obtained,  he  should  cause  the  defendant  to  be  charged  in  exe- 
cution, within  two  terms  next  after  such  surrender,  and  due  notice 
thereof;  of  which  two  terms,  the  term  of  the  surrender  is  also  one'' ; 
in  case  no  writ  of  error  be  depending,  nor  injunction  obtained  for  stay 
of  proceedings  :  And  if  any  writ  of  error  be  depending,  or  injunction 
obtained,  then  within  two  terms  next  after  the  judgment  is  affirmed'', 
&,c.  This  rule  does  not  attach  in  a  case  where  there  are  two  de- 
fendants, one  of  whom  suffers  judgment  by  default,  and  the  other 
pleads  to  issue  ;  the  trial  of  such  issue  being  had  within  the  third 
term,  though  the  costs  are  not  taxed,  nor  final  judgment  in  fact 
signed,  till  after  that  term,  but  then  entered,  according  to  the  course 
of  the  court,  as  of  that  term''.  The  final  judgment  mentioned  in  the 
above  rule,  means  final  judgment  without  a  trial,  as  upon  an  inter- 
locutory judgment,  demurrer,  or  nul  tiel  record  :  Therefore,  if  there 
be  a  trial  against  a  prisoner,  he  is  supersedeable,  unless  charged  in 
execution  within  two  terms  afterwards'*.  But  when  a  defendant  sur- 
renders in  discharge  of  bail,  in  the  same  vacation  as  the  trial  was  had 
and  verdict  obtained  against  him,  the  preceding  term  is  not  reckoned 
as  one  of  the  two  ;  but  the  plaintiff  is  allowed  the  two  following  terms 
to  charge  him  in  executions  A  person,  when  at  large,  was  sued  by 
A.,  and  being  afterwards  in  custody  at  the  suit  of  B.,  the  court  held, 
that  he  need  not  be  charged  in  execution  at  the  suit  of  J.  within  two 

a  R.  H.  26  Geo.  III.  K.  B.  and  see  R,  T.  <=  13  East,  167. 

2  Geo.  I.  K.  1).  and  the  notes  thereon.  ^  4  East,  349.   13  East,  169.  fuj. 

»•  Id.   ibid.  1   Wils.  297.  2  Wils.   3'25.  3  eg  Diirnf.  &  East,  776.  and  see  3  Moore, 

Lur.  1787.  4  Bur.  2060.  6  Diiruf.  &  East,       b. 
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terms  after  jiidj^inorW,  but  iniijht  be  so  charged  at  any  time;  fortbough 
in  custody  at  the  suit  of  another  i)erson,  he  was  not  in  custody  at  the 
suit  of  yl". 

In  the  Common  Pleas,  in  hke  manner,  "  if  any  plaintiH",  shall  de- 
elare  against  any  defendant,  in  custody  of  the  warden  of  the  Fleet 
prison,  or  of  any  sherin'  or  other  ofTicer,  by  virtue  of  any  process  of 
this  court,  and  shall  not  further  ])roeecd  to  jutlgment,  within  three 
terms  after  such  declaration  delivered,  inclusive  of  the  teruj  in  which 
it  is  delivered,  the  defendant  having  appeared  ;  or  if  any  plaintilf, 
having  obtained  judgment  in  this  court,  in  any  action  against  any 
defendant  being  a  prisoner  as  aforesaid,  shall  not  charge  such  de- 
fendant, so  remaining  a  prisoner,  in  execution  upon  the  judgment  so 
obtained,  within  two  terms  next  after  such  judgment  so  liad  and  ob- 
tained, including  the  term  in  which  the  said  judgment  shall  be  signed^ 
then  such  defendant,  so  remaining  in  prison,  may  be  discharged  out 
of  custody  wliere  he  shall  be  so  detained,  by  supersedeas  to  be  allowed 
by  one  of  the  justices  of  this  court,  if  cause  shall  not  be  shewn  by  the 
plainliir  or  his  attorney,  why  such  plaintiff  had  not  proceeded  before 
that  time  to  judgment  and  execution  as  aforesaid,  upon  notice  to  either 
of  them  given  by  the  defendant's  attorney  or  agent,  and  oath  made  of 
such  notice  given." 

And  "  if  any  defendant  shall  render  him  or  herself,  or  be  rendered 
to  the  Fleet  j)rison,  in  discharge  of  his  or  lier  bail,  at  the  suit  of  any 
plaintiff,  where  any  declaration  hath  been  delivered  against  such  per- 
son so  rendering  him  or  herself,  or  being  rendered,  or  judgment  has 
been  had  against  him  or  her  before  such  render,  unless  the  plaintiff 
shall  proceed  to  judgment  upon  such  declaration  delivered,  within 
three  terms  after  such  render,  the  defendant  having  ai)j)earcd,  and 
charged  such  defendant  in  execution  within  two  terms  after  such 
judgment  obtained,  such  defendant  may  be  discharged  out  of  custody, 
by  supersedeas  to  be  allowed  by  one  of  the  justices  of  this  court,  Tf 
cause  shall  not  be  shewn  to  the  contrary  as  aforesaid,  by  the  plaintiff 
or  his  attorney,  upon  notice  to  either  of  them  given  by  the  defendant's 
attorney  or  agent,  and  oath  made  of  such  notice  given'." 

Upon  these  rules,  it  is  necessary  that  the  plaintif?",  in  the  Common 
Pleas,  should  proceed  to  final  judgment,  within  three  terms  inclu- 
sive after  declaration,  unless  he  can  shew  that  it  was  out  of  his 
power  to  proceed  so  fast""  ;  and,  if  final  judgment  be  signed  in  the 
vacation  of  the  third  term,  it  will  not  be  sufficient  to  prevent  a  super- 
sedeas'^.    There  is  a  distinction  however  between  these  rules,  and 

«  Per  Cur.  M.  '21  Geo.  III.  K.  B.  '  Barnes,  363. 

*>  R.  E.  8  Geo.  I.  C.  P.  Imp.  C.  ?.  682,  3.  d  Id.  379. 
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those  of  the  King's  Bench,  as  to  the  time  allowed  for  proceediog- 
against  prisoners.  In  the  latter  court,  it  is  required  that  the  plaintiff 
shall  proceed  to  trial  or  final  judgment,  within  three  terms  inclusive 
after  declaration,  and  shall  cause  the  defendant  to  be  charged  in 
execution,  within  two  terms  inclusive  after  such  trial  or  judgment ; 
of  which  the  term  in  or  after  which  the  trial  was  had,  is  reckoned  as 
one*:  but  in  the  Common  Pleas,  no  notice  is  taken  of  the  trial ;  the 
rule''  being,  that  the  plaintiff  sliall  proceed  to  judgment  within  three 
terms  inclusive  after  declaration,  and  charge  the  defendant  in  execu- 
tion, within  two  terms  inchisive  after  judgment  against  him.  And 
where  the  plaintiff  had  omitted  to  charge  the  defendant  in  execution, 
within  two  terms,  tlie  court  held,  that  the  defendant  was  supersede- 
able,  although  in  the  mean  time  he  had  removed  himself  to  the  King's 
Bench  prison,  by  habeas  corpun,  in  another  action^ 

In  the  Exchequer,  it  is  a  rule'',  that  "  in  all  cases,  after  a  declara- 
tion delivered  at  the  Fleet,  or  any  other  gaol  or  prison,  unless  the 
plaintiff  shall  procee<l  to  judgment  thereupon,  within  three  terms 
next  after  such  declaration  delivered,  if  by  the  course  of  the  court 
he  could  so  proceed,  (of  which  three  terms  the  term  wherein  the  de- 
claration was  delivered  shall  be  taken  to  be  one)  ;  or,  in  case  of  a  sur- 
render in  discharge  of  bail  after  declaration  delivered,  unless  the 
plaintiff  shall  proceed  to  final  judgment  thereupon,  within  three  terras 
next  after  such  surrender  and  due  notice  thereof,  if  by  the  course  of 
the  court  he  could  so  proceed,  (of  which  three  terms  the  term  where- 
in the  surrender  was  made  shall  be  taken  to  be  one),  the  prisoner 
shall  be  discharged  out  of  custody,  by  writ  of  supersedeas,  upon 
entering  an  appearance  ;  unless,  upon  notice  given  to  the  plaintiff's 
attorney  or  clerk  in  court,  good  cause  shall  be  shewn  to  the  contrary : 
And  in  all  cases,  after  final  judgment  obtained  against  any  prisoner 
in  the  Fleet,  or  any  other  gaol  or  prison,  unless  the  plaintiff  shall 
cause  such  prisoner  to  be  charged  in  execution  upon  the  said  judg- 
ment, within  two  terras  next  after  such  final  judgment  obtained,  (of 
which  two  terms  the  term  wherein  final  judgment  was  obtained  shall 
be  taken  to  be  one),  in  case  no  writ  of  error  shall  be  depending  on 
such  judgment ;  but  if  any  writ  of  error  shall  be  depending  there- 
upon, then  within  two  terms  next  after  the  judgment  shall  be  affirmed, 
or  the  writ  of  error  non-prossed  or  discontinued,  including  the  term 
of  the  affirmance,  non-pros  or  discontinuance ;  or  in  case  of  a  sur- 
render in  discharge  of  bail,  after  final  judgraent  obtained,  unless  the 

«  4  East,  349.  d  R.  T.  26  &  27  Geo.  II.  §   11.  in  Scac. 

b  R.  E.  8  Geo,  I.  C.  P.  Man.  Ex.  Append.  215,  16. 

c3  Bred.  &  Bing.  301. 
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plaintiflT  sliall  proceed  (o  cause  the  defendant  to  be  cliarged  in  execu- 
tion upon  the  said  judj^ment,  within  two  terms  next  after  such 
surrender,  and  due  notice  thereof,  (of  which  two  terms  the  term 
wherein  the  surrender  was  made  shall  be  taken  to  be  one),  in  case  no 
writ  of  error  shall  be  dependintj  on  such  judgment ;  but  if  any  writ 
of  error  shall  he  dejiendinj:;-  thereupon,  then  within  two  terms  next 
after  the  judi^meiit  shall  he  aflirmed,  or  the  writ  of  error  non-prossed 
or  discontinued,  includinjj  the  term  of  the  ailirmance,  non-pros  or 
discontinuance  ;  the  prisoner  shall  be  discharged  out  of  custody  by 
supersecleas,  unless,  upon  notice  given  to  the  plaintiflf's  attorney  or 
clerk  in  court,  good  cause  shall  be  shewn,  in  either  of  the  said  cases, 
to  the  contrary." 

The  mode  of  proceeding  to  trial  and  final  judgment  against  a 
prisoner,  in  all  the  courts,  is  pretty  much  the  same  as  in  common 
cases.  The  plea  is  usually  pleaded  in  person  ;  but  it  may  be  i»leaded 
by  attorney,  as  is  commonly  done  where  the  defendant  surrenders 
after  appearance  in  discharge  of  his  bail  :  The  issue  in  that  case  is 
delivered  to  the  attorney,  but  otherwise  to  the  defendant  or  turnkey'' : 
and  formerly,  where  a  prisoner  appeared  by  attorney,  he  was  bound 
to  pay  for  the  issue,  or  judgment  might  be  signed  ;  though  it  was 
otherwise,  where  he  appeared  in  person'' :  and  notice  of  trial  to  the 
gaoler  or  turnkey  is  deemed  suflicient«=.  In  the  Common  Pleas,  ten 
days  notice  of  trial  was  formerly  required  to  be  given  to  a  dci'endant 
in  the  Fleet  prison'' ;  but  now,  the  same  notice  of  trial  is  usually 
given  as  in  other  cases. 

In  order  to  charge  a  defendant  in  execution  in  the  King's  Bench, 
the  proceedings  must  be  entered  on  record,  and  the  judgment  roll 
docketed  and  filed  :  after  which,  if  the  defendant  be  a  prisoner  in  the 
county  gaol,  a  writ  of  capias  ad  satisfaciendum  must  be  sued  out, 
directed  to  the  sheriff  of  the  county  in  whose  custody  he  is,  if  the 
venue  be  laid  in  that  county ;  or  if  not,  a  ca.  sa.  must  be  sued  out 
into  the  county  where  the  venue  is  laid,  and  a  testatum  ca.  sa. 
directed  to  the  sheriff  of  the  county  where  he  is  a  prisoner;  and  sent 
to  the  under-sheriff,  with  directions  to  charge  him  in  custody*:  or,  if 
he  be  detained  in  the  King's  Bench  prison,  at  the  suit  of  the  same 
plaintiff,  the  plaintiff's  attorney  should  obtain  a  side-bar  rule  from  the 
clerk  of  the  rules,  for  the  marshal  to  acknowledge  him  in  his  cus- 

*  Imp.  C.  P.  678.  2  H.  Blac.  ocl.  ed.  551.   1  Bos.  &  Put.  292. 

•>  Cas.  Pr.  C.  P.  35.  2  Wils.  i  I .   But  now,  fbj. 

judgment  can  in  no  case  be  signed,  for  non-  c  i  str.  248. 
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tody";  and  the  marshal,  being  served  with  a  copy  of  the  rule,  will 
write  his  acknowledg-ment  at  the  bottom  of  it,  which  ought  to  be  of 
the  same  term  in  which  the  defendant  is  charged  iu  execution,  and 
not  of  a  preceding  term''.  A  committitur  piece*^  should  be  then 
drawn  up,  on  unstamped  parchment,  in  the  form  of  a  bail-piece,  and 
filed  with  the  clerk  of  the  judgments,  in  order  that  he  may  enter  the 
committitur  on  record''  :  And  it  is  usual,  beiore  this  is  done,  to  enter 
the  committitur  in  the  marshal's  book,  kej)t  at  the  King's  Bench 
office*.  If  the  defendant  be  not  detained  in  custody  at  the  suit  of 
the  same  i)laintilf,  the  proper  mode  of  proceeding  is,  to  sue  out  a 
writ  of  habeas  corpus  ad  satisfaciendum,,  and  bring  the  defendant 
into  court  thereon,  in  order  to  charge  him  in  execution. 

It  was  formerly  holden,  that  the  committitur  must  be  actually 
entered  on  record,  before  the  end  of  the  second  term  inclusive 
after  trial  or  judgment,  otherwise  the  defendant  was  supersedeable  ; 
and  there  was  no  extension  of  tlie  time,  to  the  continuance  day  after 
term  ;  nor  was  an  entry  in  the  marshal's  book  in  time  sufficient^ 
T3ut  it  was  afterwards  determined,  that  if  the  plaintiff's  attorney 
signed  judgment,  and  filed  the  committitur  piece  with  the  clerk  of 
the  judgments,  within  the  second  terra  after  trial  and  verdict 
against  a  prisoner,  that  was  a  sufficient  charging  him  in  execution 
within  two  terms,  pursuant  to  the  rule  of  court ;  though  the  final 
judgment  and  committitur  were  not  entered  of  record,  by  the  officer 
of  the  court,  till  the  continuance  day  after  the  second  term,  pro- 
vided the  entries  were  then  complete^.  And  a  rule  of  court  is  now 
made'',  that  "  the  committitur  on  every  judgment  obtained  against  a 
prisoner  in  this  court,  shall  be  filed  with  the  clerk  of  the  dockets, 
on  or  before  the  last  day  of  the  term  in  which  the  prisoner  is 
charged  in  execution  :  and  the  said  clerk  shall  enter  such  com- 
mittitur on  the  judgment  roll,  within  your  days  next  after  the 
end  of  such  term,  exclusive  of  the  last  day  of  term ;  unless  the  last 
of  the  four  days  be  Sunday,  and  in  that  case  within  Jive  days 
next  after  the  end  of  such  term  ;  and  in  default  thereof,  the  pri- 
soner shall  be  entitled  to  be  dischargred."  But  this  rule  does  not 
extend  to  the  case  of  a  prisoner  committed  under  a  habeas  corpus, 

»  R.  T.  <2  Geo.  I.  ^  2.  {bJ..K.  B.  Append.  e  o  gur.  1049.  and  see   1  Salk.  272,  3.  2 

Chap.  XV.  §25.  Str.    1215,    1226.  2  Smith   R.  243.   J  Chit. 
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in  which  no  co,nmittitur  piece  \v;\s  ever  necessary".  It  is  usual 
for  the  clerk  of  the  judgments,  at  the  end  of  every  term,  tvsend  to 
the  marshal  a  docket  or  list  of  tlie  comniittitiirs  wliich  iiave  hcen 
entered  in  (hat  term,  stalin:^  (herein  (he  names  of  all  the  |)laiiititrs  at 
whose  suit  the  defendant  is  charj^ed  in  execution  ;  from  whicli  docket 
or  list,  an  entry  is  made  hy  (he  marshal.  And  where  (he  clerk  of  the 
judgments  had  made  a  niis(ake,  in  oniittiiii;  the  name  of  one  of  seve- 
ral j)laintiirs,  in  liis  docket  trans!ni((c(l  (o  (he  marhal,  it  was  rectified 
by  the  court,  at  the  instance  of  (he  clerk''.  When  (he  defendant  has 
been  once  committed,  a  second  commitment  for  (he  sanu;  cause, 
before  (he  first  is  dischari;ed,  or  notice  ^iven  that  it  is  al)an(luned,  is 
clearly  informal".  But  where  the  defendant, being  acknowledged  by 
the  marshal  to  be  in  his  custody,  at  (he  suit  of  A,  it  was  moved 
that  he  might  be  charged  in  execution  also,  on  a  judgment  of  out- 
lawry in  another  action  at  the  suit  of  B,  the  court  ordered  (he  same 
in  the  first  instance''. 

If  the  defendant  be  removed,  after  declaration,  to  the  Fleet,  or 
found  in  the  prison  of  an  inferior  court,  the  mode  of  charging  him  in 
execution,  in  the  King's  Bench,  is  by  writ  of  habeas  corpus  ad 
satisfaciendum,  returnable  in  that  court,  on  a  day  certain  in  term  ; 
and  the  number  of  the  judgment  roll  must  be  indorsed  on  the  habeas 
corpus'.  Nor  is  (he  prisoner  bound  to  give  notice  of  his  removal  ; 
but  the  plaintilFmust  take  notice  of  it  at  his  peril :  Therefore.,  where  a 
prisoner,  who  had  been  surrendered  in  discharge  of  his  bail,  and  after- 
wards removed  to  the  Fleet,  without  giving  any  notice  to  the  plain- 
tit!',  was  charged  in  execution  as  a  prisoner  in  the  King's  Bench,  the 
court  granted  a  supersedeas  ;  for  (he  plain(itr  should  have  demanded 
to  see  the  ])risoner,  and  if  not  produced,  would  have  known  where  to 
find  him,  and  bring  him  back  by  habeas  corpus,  to  charge  him  ; 
and  it  would  be  putting  difliculties  upon  prisoners,  to  oblige  them  to 
give  noticed 

In  order  to  charp;e  the  defendant  in  execution,  in  the  Common 
Pleas,  when  he  is  a  prisoner  in  the  county  gaol,  it  does  not  seem  to 
be  necessary  that  the  proceedings  should  be  first  entered  on  record  ; 
that  court  having  refused  to  discharge  a  prisoner  out  of  execution, 
where  there  was  no  judgment  against  him   docketed,  and  entered 

»  Pilclter  V.  Faucett,  T.  43  Geo.  III.  K.  B.  but  see  Imp.  K.  B.  9  Ed.  123.  faj.  where  it 

and  see  1  Chit.  Rep.  365.  is  said,  tiiat  a  habeas  corpus  ud  satisjacieiubiin 

^  Gage  and  another    v.   Parsons,    M.   36  in  this  case  would  Iiave  been  proper. 

Geo.  111.  K.  B.  el    Sid.   100.   R.    M.    1634.  §7.  R.T.J 

^  1  Durnf.  &  East,  22':.  Geo.  I.  (hj.  K.  B. 

^  Jmos  V.  MuTlin,  T.  36  Geo.  III.  K.  P..  *  '2  Str.  11  j3. 
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upon  the  rolls  of  the  court^  In  other  respects,  the  mode  of  charginf^ 
a  defendant  in  execution  in  the  county  gaol,  is  the  same  in  the  Com- 
mon Pleas,  as  in  the  King's  Bench'.  Where  the  defendant  is  a 
prisoner  in  the  Fleet,  the  proceedings  being  first  entered  on  record, 
nnd  the  judgment  roll  docketed  and  filed,  a  habeas  corpus  ad  satis- 
faciendum  should  he  sued  out,  directed  to  the  warden,  and  return- 
able in  court  on  a  day  certain^  On  this  writ,  the  number  roll  of  the 
judgment  should  be  indorsed,  by  the  attorney  who  sues  it  ouf"  :  and 
the  writ  being  signed  by  the  prothonotaries,  allowed  by  a  judge  and 
sealed,  should  be  taken  to  the  clerk  of  the  papers  of  the  Fleet  prison, 
four  days  before  the  return' ;  upon  which,  the  defendant  being 
brought  into  court,  with  the  judgment  roll,  the  court  will  commit  him 
to  the  custody  of  the  warden,  charged  in  execution  at  the  plaintifF*s 
suit ;  and  the  secondary  marks  the  habeas  corpus  and  commitment 
by  the  court,  in  the  margin  of  the  judgment  roll,  and  afterwards 
enters  the  award  of  the  writ  and  committitur  thereon*.  If  a  defendant 
be  brought  into  court  upon  a  habeas  corjjus  ad  satisfaciendum,  he 
is  to  be  charged  ia  execution  upon  that  judgment  only  on  which  the 
habeas  corpus  issued  ;  and  therefore,  if  there  be  several  judgments 
on  which  he  is  to  be  charged,  there  must  be  a  habeas  corpus  ad  satis- 
faciendum in  each  caused 

When  the  defendant  is  charged,  by  any  of  these  means,  the  execu- 
tion is  considered  as  executed  :  and  therefore,  where  the  plaintiff 
afterwards  died,  it  was  holden  that  his  executors  were  not  bound  to 
revive  the  judgment  by  scire  facias  ,  or  to  charge  the  defendant  in 
execution  de  novo".  But  where  the  plaintiff,  having  charged  the 
defendant  in  execution,  died,  and  the  defendant's  wife  took  out  admi- 
nistration to  the  plaintiff,  the  court  ordered  the  defendant  to  be  dis- 
charged out  of  custody  ;  and  held  that  the  })laintiff's  attorney  had  no 
lien  on  the  judgment  for  his  costs'".  And  the  court  of  Common  Pleas, 
in  a  late  case,  discharged  a  defendant  out  of  custody  in  execution, 
after  the  plaintiff's  death,  it  appearing  that  the  next  of  kin  did  not 
intend  to  take  out  administration,  on  service  of  the  rule  nisi  on  the 
next  of  kin'. 

If  the  declaration  be  not  delivered,  and  an  affidavit  thereof  duly 
made  and  filed,  when  the  defendant  is  in  custody  of  the  sheriff,   &c. 

a  2  Bos.  &  Pul.  163.  K  King  v.  3Iillett,  H.  22  Geo.  III.  K.  B. 

^  Imp.  C.  P.  678.  and  see  Barnes,  589.  Combrune  v. ,  T.  42  Geo.  III.  K.  B. 

«:  R.  M.  1654.   §  10.  C.  P.  M.  43  Geo.  III.  K.  B.  S.  C  accord,  but  see 

d  Imp.  C.  P.  674.  Barnes,  258.  3G6.   1  Bos.  &  Pul.  176. 

c  /rf.  711.  h  8  Durnf.  &  East,  407.  Ante,  340. 

*  Barnes,  223,  »  2  New  Rep.  C.  P.  240. 
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or  if  the  ])Iirmliflr  do  not  procrod  to  trial  or  final  jiidi^niont,  or  causo 
the  defendant  to  be  changed  in  execution,  in  i\uo  time,  the  drfendant, 
we  have  seen',  may  be  discharged  out  of  custody,  by  writ  of  super- 
sedeas or  otherwise,  accordini^  to  the  course  of  the  court,  on  fdinj»' 
bail  by  hill,  or  cnleriiif^  a  common  appearance  by  ort_^t»«/,  in  the 
King's  Bench''  ;  or,  in  the  Common  Pleas,  he  may  be  discharged  by 
writ  of  supersedeufi,  on  entering  an  appearance  with  the  proper 
officer*^ ;  unless,  upon  notice  given  to  the  j)laintl(Fs  attorney,  good 
cause  be  shewn  to  i\w  contrary''.  And  the  delendant  may  also  be 
discharged  out  of  custody,  when  bail  above  has  b(>en  put  in  and  justi- 
fied for  him,  and  allowed  ;  or  when  the  action  is  abated,  discontinued, 
or  decided  in  his  favour.  But  where  li,  being  in  custody  at  the  suit 
of  Ay  in  a  joint  action  against  U  and  C,  justified  bail  in  an  action 
entitled  by  mistake  y/  against  B  only,  and  a  ride  so  entitled  was 
served  on  the  marshal  of  the  King's  Bench,  who  thereupon  discharged 
li  out  of  custody,  he  not  being  charged  in  more  than  one  action  at 
the  suit  of  A  ,  it  was  holden,  that  the  marshal  was  liable  in  an  action 
for  an  escape''. 

In  the  King's  Betich,  it  is  a  rule'",  that  "  the  marshal  present  to  the 
judges,  in  their  cbandxr  at  11'i'.sli)nnt,fer  Hail,  within  the  first 
your  days  of  every  term,  a  li^t  of  all  such  jirisoners  as  are  super- 
sedeable ;  shewing  as  to  what  actions,  and  on  what  account  they  are 
so,  and  as  to  what  actions,  (if  any,)  they  still  remain  not  sui)ersede- 
able."  And  by  another  rule^  it  is  ordered,  that  *'  if,  by  reason  of  any 
writ  of  error,  special  order  of  the  court,  agreement  of  parties,  or 
other  special  matter,  any  jjrisoncr,  detained  in  the  actual  custody  of 
the  marshal,  be  not  entitled  to  a  supersedeas  or  discharge,  to  which 
such  prisoners  woulil,  according  to  the  general  rules  and  practice  oi 
the  court,  be  otherwise  entitled,  for  want  of  declaring,  proceeding  to 
judgment,  or  charging  in  cxeculion,  within  the  limes  ])rcscribed  by 
such  general  rules  ami  practice,  then  and  in  every  such  case,  the 
j)laintilT'  or  plaintifTs,  at  whose  suit  such  prisoner  shall  be  so  detained 
in  custody,  shall,  with  all  convenient  speed,  give  notice  in  writing 
of  such  writ  of  error,  special  order,  agreement,  or  other  special 
matter,  to  the  marshal,  upon  pain  of  losing  the  right  to  detain  such 
prisoner  in  custody,  by  reason  of  such  special  matter :  and  the 
marshal  shall  forthwith,  after  the  receipt  of  such  notice,  cause   the 

»  /Inle,  344.  363.  &c.  «*  -5  East,  29'2. 

••  R.  H.  26  Geo.  III.  Iv.  B.  and  see  R.  E.  «  R.  T.  56  Geo.  III.  K.  I!.  -'>   Maul.-  & 

5  W.  «c  M.  reg.  3.  §  6.  R.  T.  '2  Geo.  I.  K.  H.  Sel.  522. 

Say.  Rep.  111.  '  R.  M.   57  Geo.  HI.   K.  R.   5  Maiil.'  & 

«:  R.  v..   5  W.  &  M.  »>g.  3.  §  6.  R.   l"..    8  Sel.  5i'2. 
Geo.  1.  C.  P.   .inle,  344.  365. 
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matter  thereof  to  be  entered  in  the  books  of  the  prison  ;  and  shall 
also  present  to  the  judges  of  the  court  iVoin  time  to  time,  a  list  of  all 
the  prisoners  to  whom  such  special  matter  shall  relate,  shewing 
such  special  matter,  top^ether  with  the  list  of  prisoners  supersedeable, 
as  re(iuired  by  the  first-mentioned  rule."  And,  by  a  previous  rule% 
"  all  prisoners  who  have  been,  or  shall  be,  in  custody  of  the  marshal, 
for  the  space  of  six  months  after  they  are  supersedeable,  although 
not  superseded,  shall  be  forthwith  discharged  out  of  the  King's  Bench 
])rison,  as  to  all  such  actions  in  which  they  have  been,  or  shall  be 
suj>ersedeable." 

To  discharge  a  prisoner,  for  not  declaring,  or  for  not  proceeding 
to  final  judgment  or  execution,  in  due  time,  the  defendant's  attorney 
or  agent  should  obtain  a  cerlijicate^',  or  copy  of  the  causes  where- 
with he  stands  charged,  from  the  gaoler  or  keeper  of  the  prison  in 
which  he  is  confined",  if  in  custody  of  a  sheriff,  &c. ;  or,  if  in  custody 
of  the  marshal  or  warden,  from  the  clerk  of  the  papers  of  the  King*s 
Bench  or  Fleet  prison  ;  and  in  the  former  case,  an  affidavit  naust  be 
made,  of  the  gaoler  having  signed  the  same'' :  upon  which  a  summons 
should  be  taken  out,  and  served  on  the  plaintiff's  attorney  or  agent, 
to  attend  a  judge,  and  shew  cause  why  a  writ  of  supersedeas  should 
not  issue  to  discharge  the  defendant,  if  in  custody  of  a  sheriff,  &c. 
or  warden  of  the  Fleet ;  or,  if  in  custody  of  the  marshal,  why  he 
should  not  be  discharged  out  of  such  custody%  on  filing  common  bail 
by  bill,  or  entering  a  common  appearance  by  original. 

At  the  time  appointed  by  the  summons,  the  plaintiff's  attorney  or 
agent  either  attends  and  consents  to  an  order,  shews  cause  against  it, 
or  does  not  attend.  In  the  latter  case,  an  ujfidavit  being  made  of 
the  service  and  attendance^,  the  judge  will  make  an  order  for  the  de- 
fendant's discharge  on  ihejirst  summons,  if  the  application  be  for  not 
declaring,  in  the  King's  Bench  ;  but  in  the  Common  Pleas,  the  order 
on  the  first  summons,  if  not  consented  to,  is  only  an  order  nisi, 
unless  cause  be  shewn  within  six  days*^;  and  in  either  court,  if  it  be 
for  not  proceeding  to  judgment  or  execution  in  due  time,  there  must 
be  three  summonses,  before  the  judge  will  make  an  order  for  non- 
attendance  ;  and  in  a  country  cause,  the  order  on  an  attendance  is  not 

a  R.  T.  19  Geo.  III.  K.  B.  c  R.  T.  2  Geo.  I.  §  1.  (bj.  K.  B.  Append. 

b  It  was  formerly  necessary  to  get  a  cer-  Chap.  XV.  §  29. 

tiiicale  from  the  clerk  of  tliedeclaialions,  in  ^  Append.  Chap.  XV.  §  30. 

the  King's  Bench,  that  no  bill  or  declara-  «R.  E.   IC  Car.  II.  reg.  1.  K.  B.  and  see 

tion  was  filed  in  his  office  against  the  de-  5  Maule  &,  .Sel.   144,  5. 

fendant.  R.  T.  2  Geo.  I.  §  I .  fbj.  K.  B.  1  '  K.  E.  16  Car.  II.  reg.  1.  K.  B.  Append. 

Str,  474.     But  this  certificate  is  now  dis-  Chap.  XVIII.  §  9,  10. 

pensed  with,  except  in  cases  where  a  decla-  s  Imp.  C.  P.  682. 
ration  has  been  delivered,  but  no  bill  filed. 
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uLsolute  in  the  first  instance,  but  only  an  order  nisi,  unless  cause  be 
shewn  witliin  a  limited  time,  to  ^ive  the  agent  an  opportunity  of 
writing  to  his  client  for  instructions. 

When  an  order  is  niacU-  for  the  defendant's  discliarge,  common 
bail  should  be  filed  with  the  clerk  of  the  common  b;iils  by  hill',  or  a 
common  appearance  entered  wilh  the  filacer  by  ori<j;in(d  :  and  if  the 
defendant  be  in  custody  of  the  mr/rs/ni/,  a  certificat<!  from  the  ckrlv  of 
the  bails  or  filacer,  of  the  bail  being  filed,  or  an  api)earance  entered, 
will  be  a  suflicient  ground  for  discharging  him,  without  a  stiperseduti^. 
Hut  if  the  defendant  be  in  custody  of  a  sheriff,  &c.  or  of  the  warden 
of  the  Fleet,  a  writ  of  supersedeas  is  necessary'^ ;  for  issuini;-  which, 
in  the  King's  Bench  by  bill,  the  bail-j)iece,  signed  by  one  of  tlie 
judges,  is  a  warrant  to  the  officer,  with  whom  it  is  to  be  left  ;  and  he 
delivers  it  over  to  the  clerk  of  the  common  bails  to  be  filed'.  By 
ori<rinal,  the  writ  of  supersedeas  is  made  out  by  the  filacer'^  :  and, 
in  the  Common  Pleas,  it  is  signed  by  the  prothonotaries'. 

A  fraud  having  been  attempted  to  be  practised,  in  obtaining  the 
discharge  of  a  prisoner  from  the  custody  of  the  warden,  by  altering 
the  sum  for  which  bail  was  allowed,  in  the  order  for  the  writ  of 
nupersedeuH^,  a  general  rule  was  made,  in  the  Common  Pleas,  that  "  in 
every  rule,  and  also  in  every  judge's  order,  for  the  allowance  of  bail, 
which  contains  also  an  order  for  a  supersedeas  to  discharge  the  de- 
fendant out  of  custody,  there  be  inserted  in  the  body  of  such  rule  or 
order,  in  words  at  length,  the  sum  for  which  such  bail  was  allowed  ; 
and  that  the  same  sum  be  also  written  in  figures,  in  the  margin 
thereof:  And  that  there  be  inserted  in  the  body  of  every  such  super- 
sedeas, in  words  at  length,  the  sum  for  which  such  bail  was  allowed  ; 
and  that  the  |)rothonotary  or  his  clerk,  who  signs  the  supersedeas, 
shall  indorse  the  same  sum  in  figures  on  the  said  writ ;  which  indorse- 
ment shall  be  attested  by  the  initials  of  such  prothonotary  or  clerk  : 
And  that  the  said  sum  so  directed  to  be  inserted  in  the  body  of  such 
rule  or  order,  and  in  the  body  of  the  said  writ,  and  the  said  sum 
also  directed  to  be  written  in  figures  in  the  margin  of  the  rule  or 
order,  and  to  be  indorsed  on  the  writ  of  supersedeas,  shall  in  no  case 
be  written  on  an  erasure :  and  every  such  rule  and  order  shall  be 
retained  and  filed  iu  the  prothonotaries  office"'." 

Having  thus  shewn  in  what  manner  the  defendant  is  to  be  dis- 
charged, it  will  be  proper  to  consider  what  causes  will  be  sufficient  to 

»  R.  T.  9  W.  II F.  K.  15.  •-■  Trye,  in  prrf. 

^  R.  T.  '2  Geo.  I.  §  2.  (b).  K.  B.  '  Imp.  C.  P.  bS'2.  &^f,. 

«  Append.  Chap.  XV.    §  32,    &c.  Ante,  g  7  Taunt.  4:37.   1  Moore,  144.  S.  C. 

341.  365.  »>  R.  E.  bl  G.'o.  III.  C.  P.  1  Moore,  2jo. 

*•  R.  T.  2  Geo.  I.  §  2.  (b).  K.  U.  and  see  7  Taunt.  J5 1 . 
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))ivvt'iit  his  discharge,  for  not  declaring,  proceeding  lo  trial  or  final 
judgment,  or  charging  him  in  execution.  We  have  already  seen% 
that  vvlicre  a  prisoner  is  supersedeable,  for  want  of  filing  a  bill  against 
him  in  due  time,  he  waives  the  irregularity  by  afterwards  pleading. 
When  there  are  two  defendants,  and  one  of  them  is  arrested  and  de- 
tained in  prison,  but  the  other  absconds,  so  that  the  plaintifFis  obliged 
to  proceed  to  outlawry  against  him,  this  seems  to  be  a  good  cause  for 
not  declaring  against  the  defendant  who  is  in  prison,  until  the  other 
defendant  be  outlawed''.  But  the  plaintiff  in  such  case  must  move 
for  time  to  declare  against  the  defendant  in  custody'. 

After  declaration,  if  the  venue  be  laid  in  a  county  where  the  assizes 
are  holdcn  but  once  a  year,  it  may  be  impossible,  by  the  course  of  the 
court,  for  the  plaintilTto  try  his  cause  in  three  terms  :  this  therefore, 
when  it  happens,  is  allowed  to  be  a  good  cause  for  not  })rocce(ling  to 
trial''.  So  where  the  writ,  in  a  country  cause,  was  returnable  in 
yWtcAae/mas  term,  and  (he  i)laintiif  declared  in  Hilary,  and  the  de- 
fendant imparled  till  Easter  term,  by  which  means  the  plaintiff  was 
disabled  from  proceeding  to  trial  till  the  next  summer  assizes,  a  judge 
refused  to  grant  a  supersedeas''.  And  in  like  manner,  where  the 
court  take  time  to  give  judgment  on  demurrer,  &c.  ihey  will  not 
suffer  the  plaintiff  to  be  prejudiced,  but  will  allow  this  to  be  a  good 
cause  for  not  proceeding  to  final  judgment'.  Where  a  prisoner,  who 
had  been  charged  with  a  declaration  as  of  Trinity  term,  absconded 
during  the  long  vacation,  and  did  not  return  into  custody  till  Hilary 
term  following,  the  court  of  Common  Pleas  would  not  discharge  him, 
though  the  plaintiff  had  not  signed  judgment  before  the  end  of  Hilary 
term". 

After  trial  or  final  judgment,  a  writ  of  error  or  injunction  are, 
whilst  they  continue  in  force,  good  causes  for  not  charging  the  de- 
fendant in  execution''.  And  where  the  plaintiffs,  being  assignees  of  a 
bankrupt,  were  prevented  from  charging  the  defendant  in  execution, 
by  his  ])lca(ling  a  bad  plea  to  a  scire  facias,  the  court  of  Common 
Pleas  would  not  grant  a  tupersedeas'.  And  in  that  court,  it  seems 
that  a  prisoner  in  custody  on  mesne  process  may  be  charged  in  ex- 
ecution, after  judgment  against  him,  notwithstanding  the  allowance 

■^  Ante,  360.  ^  Ciipps  anil   Wig^in,    T.     23   Geo.    Ill, 

b  Carnes,  401.  2  Blac.  Rep.  ^ib9.  but  see  K.  B. 
Pr.  Keg.  327.  iemb.  contra.  ^  Barnes,  383.  and  see  1  Kenyon,  376. 

c  Per  Cu/-.  E.  12  Geo.  III.  K.B.  2  Croiiip.  K  4  Moore,  3S0.    2    Brod.    &   Bing.  33. 

9.  Barnes,  39^.  401.   2  Blac.  Rt-p.  759.  2  S.  C. 
New  Rep.  C.  P.  404.  ^  R.  H.  26  Geo.  III.  K.  B. 

dBaniei,  383.  '2Wils.  378. 
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of  a  writ  of  error".  A  regular  treaty  of  accoiHinodation,  or  agree- 
ment for  a  compromise,  is,  in  any  stage  of  the  action,  a  good  cause 
for  not  declaring,  &c.'' :  But  no  treaty  or  agreement  is  sufficient  to 
prevent  a  supersedeas,  unless  it  be  in  writing,  signed  by  the  defendant 
or  his  attorney,  or  some  person  duly  authorized  by  tlje  defendant; 
and  it  be  expressed  therein,  that  proceedings  are  stayed  at  ihu 
defendant's  requesf.  It  is  also  a  rule,  in  tin;  King's  Bench'  ai\d 
Common  Pleas'",  for  preventing  unnecessary  expense  to  plaintilVs,  in 
case  of  notice  given  by  prisoners  of  their  intention  to  apj)ly  fur 
their  discharge,  under  any  act  made  for  the  relief  of  insolvent  debtors, 
that  "  after  such  notice  given  to  any  plaintill",  no  i)risoner  shall  be  su- 
perseded or  discharged  out  of  custody,  at  the  suit  of  such  plaintill*,  by 
reason  of  such  plaintilf's  forbearing  to  proceed  against  him,  ac- 
cording to  the  rules  and  j)ractice  of  the  court,  iroin  the  time  of  such 
notice  given,  until  some  rule  or  orrlcr  shall  be  made  in  the  cause  in 
that  behalf,  by  the  court,  or  one  of  the  judges  thereof." 

If  the  defendant  be  suj)erseded  or  superscdeable,  for  want  of  pro- 
ceedings before  judgment,  the  plaintilV  may  nevertheless  take  or 
charsTO  him  in  execution,  at  any  time  a/ifer  judgment^ :  But  he 
cannot  do  so,  if  the  defendant  be  superseded,  or  superscdeable,  for 
want  of  being  charged  in  execution" :  his  only  remedy  in  that  case 
being  by  action  of  debt  upon  the  judgment,  wherein  the  defendant 
cannot  be  holden  to  special  bail'' :  And  it  is  a  rule  in  the  Common 
Pleas,  that  "  if  prisoners  discharged  by  supersedeas,  for  want  of 
prosecution,  be  afterwards  arrested  or  detained  in  custody,  by  action 
of  debt  upon  the  judgment  obtained  in  the  former  cause,  a  common 
appearance  shall  be  accepted'."  The  supersedeas  however,  in  the 
iirst  action,  cannot  be  pleaded  in  bar  of  the  second^  :  and,  after 
judgment  obtained  in  the  second  action,  the  defendant  is  again  liable 
to  be  taken  in  execution^ 


a  1  Cos.  &  Pii).  '292.  and  sec  Barnes,  376.  Cas.  Pr.  C.  V.  130.  S.  C.  Daiks  and  B,oun, 

Scdqmre  ;  and  seo  2  Wils.  380.  in  the  Exclicquer,  M.  27  Geo.  III.  S.  P. 

b  4  Bur.  2063.  2  Blac.  Rep.  918.  3  Wils.  g  R.  T.  2  Geo.  I.  §  1.   (cj.  K.  B.  Barnes, 

435.  S.  C.  1  East,  78.  in  nolis.  370.  Cas,  Pr.  C.  P.  136.  S.  C.  7  East,  330. 

c  K.  H.  26  Geo.  III.  K.  B.  R.  H.  :i5  Geo.  ^  Cowp.  72. 

111.  C.  P.  R.  T.  26  8c  27  Geo.  II.   §  1 1.  i/t  >  R.  II.  8  Geo.  II.  C.  P.  and  see  Cas.  Pr. 

Hcuc.  Man.  Ex.  Append.  216.  C.  P.  34.  JJarnes,  576.  390.    I  Bos.  &  Pul. 

<>  R.  E.  3  Geo.  IV.  K.  B.  5  Barn.  &  Aid,  361.  Ante,  177.  but  see  1  Dnrnf.  &  East, 

199.  1  Dowl.  &   Ryi.  472.  592. 

*=  R.  M.  3  Geo.  IV.  C.  P.  1  Bing.  120,  •>  1  Durnf.  &,  East,  273. 

^  R.  T.  2  Geo.  I.  §  1.  (c).  K.  B.  1  Durnf.  '  Cowp.  72.  2  Blac,  Rep.  982. 
&  East,  591,  (n),  7  East,  332.  Barnes,  376, 
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Dy  the  common  law,  a  prisoner  in  execution  was  to  be  kei)t  in 
salcd  et  arctd  custodid,  till  he  satisfied  the  plaintiff.  But,  in  order  to 
prevent  any  unnecessary  hardship  or  oppression,  rules  ot"  court  were 
jiiade,  in  the  beginnings  of  the  reign  of  king  George  the  second,  for  the 
better  government  of  the  King's  Bench  and  Fleet  prisons^  and  the 
preservation  of  good  order  therein  ;  which  have  been  since  extended 
and  explained  by  subsequent  rules'* :  and  tables  o{  fees  were  settled 
and  established,  to  be  taken  by  the  marshal  or  warden,  for  any 
j)risoner's  commitment,  or  coming  into  gaol,  or  chamber  rent  there,  or 
discharge  from  thence,  in  any  civil  action''.  By  the  statute  55  Geo. 
HI.  c.  50.  all  fees  and  gratuities  |)aid  or  payable  by  any  prisoner,  on 
the  entrance  commitment  or  discharge  to  or  from  prison,  shall 
absolutely  cease,  and  the  same  are  thereby  abolished  and  determined  ; 
with  an  exception  of  the  King's  Bench  prison,  Fleet,  Marshalsea, 
and  Palace  courts'*  :  And,  by  the  statute,  56  Geo.  III.  c.  116.  §  3. 
"  the  said  recited  act,  and  the  provisions  therein  contained,  shall 
extend  to  all  prisoners,  as  well  civil  as  criminal,  whether  confined 
for  debt  or  crime,  in  any  of  the  prisons  in  England,  except  as  to  the 
said  prisons  in  the  said  act  excej)ted."  There  is  also  a  clause  in  the 
Lord's  act*,  for  the  further  j)rotection  of  prisoners  against  the  oppres- 
sion of  inferior  officers,  and  the  exaction  of  gaolers  to  whose  custody 
they  may  be  committed. 

For  the  subsistence  of  prisoners  confined  in  county  gaols,  and  in  the 
King's  Bench,  Fleet,  and  Marshalsea  prisons,  certain  allowances  are 
made  out  of  the  county  rates,  by  the  statutes  14  Eliz.  c.  5.  §  37. 
43  Eliz.  c.  2.  §  14,  15.  and  53  Geo.  HI.  c.  113.  By  the  52  Geo.  HI. 
c.  160.  justices  of  the  peace  are  enabled  to  order  parochial  relief  to 
prisoners  confined  under  mesne  process  for  debt,  in  such  gaols  as 
arc  not  county  gaols;  and  by  the  53  Geo.  HI.  c.  21.  the  com- 
missioners of  the  custoiiis  and  excise  are  authorized  to  make  allow- 
ance, ior  the  necessary  subsistence  for  poor  persons  confined  under 
Exchequer  process,  &,c.  The  rigour  of  imprisonment  is  also  con- 
siderably abated,  by  a  prisoner's  being  allowed,  on  giving  security  to 
the  marshal  or  warden,  the  benefit  of  the  rules  of  the  King's  Bench 
or  Fleet  prison,   or  of  living  within  certain  limits^  out  of  its  walls. 

a  II.  M.  3  Goo.  II.  K.  B.  R.  H.  3  Geo.  II.  Geo.  II.  K.  B. 

C.  P.  AnU',  46,  faj.  47.  fl<J.  ^  §  14. 

b  R.  T.  19  Geo.  III.    R.T.  21    Geo.    III.  e  32  Geo.  11.  c.  28.  §  12.  ^Wc, '230,  31. 

R.  H.  57  Geo.  HI.  R.  M.  58  Geo.  III.  K.  B.  'For  the  limits  of  the  rules  of  the  King's 

R.T.  58  Geo.  III.   K.  B.    1    Barn.    &    Aid.  Bench  prison,  see  R.  E.  30  Geo.  III.    K.  B. 

728.  R.  H.  59.  Geo.  III.  K.   B.    2  Barn.  &  3  Durnf.  &  East,  583,  R.  E.    35   Geo.   III. 

Aid.  403.  K.  B.  6  Dnrnf.  &  East,  305.   R.  T.  36  Geo. 

cjan.  19.  3   Geo.  II.  C.  P.  Uu.  17.  4  111.  K.  B.  6  Durnf.  &  East,  778. 
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This  benefit  is  extended  lu  j)risoners  in  execution,  as  well  as  to  those 
who  are  confined  on  mesne  process  ;  and  it  may  he  had  by  one  iti 
custody  on  an  excoininuiticato  capiendo''  :  but  it  is  never  grunted 
to  a  prisoner  in  execution  on  a  criminal  account^,  or  for  a  con- 
tempt". And,  by  a  late  rule',  "  no  clerk,  turnkey,  oflicer,  or  other 
person,  employed  by  or  under  the  marshal,  shall  receive  or  take, 
except  from  the  marshal,  any  fee,  gratuity,  or  reward,  for  or  in 
respect  of  making  inquiry  into  the  sufficiency  of  any  person  or  per- 
sons pro|)osed  or  intended  to  give  security,  upon  the  granting  of  the 
rules  of  the  King's  Bench  prison,  or  otiierwise  in  respect  of  the 
granting  of  the  said  rules  :  and  that  the  marshal  do  dismiss  any 
person  who  shall  offend  therein."  But,  for  preventing  prisoners  from 
breaking  the  rules,  it  is  ordered,  that  "  whensoever  it  shall  be  made  ap- 
pear to  the  court,  that  any  person,  having  the  benefit  of  the  rules  of  the 
j)rison  of  the  King's  Bench,  shall,  during  such  time  as  he  has  had  the 
benefit  of  such  rules,  have  escaped  and  gone  at  large  out  of  and  beyond 
the  limits  of  the  said  rules,  every  such  person  shall  thenceforth  lose 
and  be  deprived  of  the  benefit  of  such  rules;  and  be  thereafter 
wholly  incapable  of  enjoying  the  same,  under  any  grant  thereof;  and 
shall  thenceforth  be  kept  and  confined  a  prisoner,  within  the  walls  of 
the  said  prison,  unless  the  court  shall  otherwise  order'." 

A  prisoner  likewise,  whether  he  be  detained  in  custody  on  mesne 
process  or  in  execution,  may,  on  petition  to  the  court*^,  have  day 
rules  allowed  him,  or  the  liberty  of  going  out  of  the  prison  or  its 
rules,  for  transacting  his  business  in  term  time.  The  petition  for  this 
purpose  must  be  signed  by  the  prisoner,  before  he  goes  at  large^ : 
and  when  the  day  rule  is  made  in  the  King's  Bench,  it  covers,  by  re- 
lation back,  the  liberation  of  a  prisoner  who  had  signed  the  petition, 
but  had  gone  out  of  prison  before  the  sitting  of  the  court  on  the  same 
day  ;  though  the  marshal  was  sued  for  the  escape  before  the  sitting^ 
of  the  court''.  But  every  prisoner  having  a  day  rule,  must  return 
within  the  walls  or  rules  of  the  prison,  at  or  before  nine  o'clock  in  the 

»  ]  Str.  413.     And  for  the  nature  of  this  *>  1  Str.  196.  1  Str.  845. 

writ,  see  7  Diirnf.  &  East,  153.  See  also  the  «=  2  Str.  817. 

statute,  53  Geo.  111.  c.   127.   hy  which   ex-  '' R.  H.   2  &  3  Geo.  IV.  K.  B.  5  Bam.  & 

comimiiiicatioii   is  iliscoiitiiiiiwl,  except    in  Aid.  360.    1  Dowi.  &  Ryl.  47  I. 

certain  cases;  and  a  writ  de  conlumace  ca-  *  R.  H.  57  Geo.  III.  K.  B. 

piendnh  given,  instead  of  the  writ  </e  e«om-  f  Forthe  form  of  the  pe/»//on  fora  day  rule, 

munkato  capiendo,  for  non-appearance  in,  or  in  K.  B.  see  Append.  Chap.  XV.  §  47.  and 

disobeying  the  orders  of,  any  ecclesiastical  for  the  day  rule  thereon,  id.  §  48. 

court,  or  for  a  contempt  committed  in  the  8  1  Str.  503. 

face  of  such   couit.     See  also   5  Barn.    &  •'9  East,  151.   and  bce  8  Mod.  80.  Ante, 

Aid.  791.  1  Dowl.  &  Ryl.  460.  S.  C.  234. 
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cveniu"'  ol"  ilie  ilay  tor  which  such  rule  shall  he  granted".  It  was 
formerly  a  rule,  that  "  no  prisoner  in  the  King's  Bench  prison,  or 
within  the  rules  thereof,  should  have,  or  he  entitled  to  have,  day  rules, 
above  three  days  in  each  term  ;"  and  another  rule  wa»  made'',  by 
vvliich  it  was  ordered,  that  "  notwithstanding  the  above  rule,  if  any 
person  in  the  King's  Bench  prison  should  thereafter  state,  by  affida- 
vit, any  special  cause,  to  the  satisfaction  of  this  court,  for  having  an 
additional  day  rule  or  day  rules,  beyond  those  allowed  by  the  afore- 
said rule,  such  additional  rule  or  rules  should  he  granted  accordingly, 
for  any  day  or  days  ensuing  such  application."  But,  by  a  subsequent 
rule*^,  the  two  former  ones  were  repealed  :  so  that  the  practice  is  now 
the  same,  as  it  was  before  the  three  last  rules  were  made  upon  the 
subject''. 

Besides  these  indulgences,  acts  have  been  occasionally  passed  for 
the  relief  of  insolvent  debtors^  And  towards  the  end  of  the  reiga 
of  king  George  the  second,  some  permanent  provisions  were  made 
for  their  relief  against  imprisonment,  by  the  statute  32  Geo. II.  c.  28. 
§  13.  which  (originating  in  the  House  of  Lords,)  is  called  the  Lords'* 
act.  By  tliis  statute,  "  if  any  person  shall  be  charged  in  execution, 
"  for  any  sum  of  money  not  exceeding  100/."  (since  extended  to 
200/.  by  the  26  Geo.  HI.  c.  44.  and  to  300Z.  by  the  33  Geo.  HI.  c. 
5.  which  is  made  perpetual  by  the  39  Geo.  HI.  c.  50.)  "and  shall  be 
*'  minded  to  deliver  up  to  his  creditors,  all  his  estate  and  effects,  in  satis- 


^Pw  E.SOGeo.  HI.  K.B.3  Durnf.  &East, 
384. 

»>  R.  M.  37  Geo.  III.  K.  B.  7  Durnf.  & 
East,  82. 

c  R.  H.  45  Geo.  III.  K.  B.  C  East,  2. 

'^  2  Smith  R.  340.  and  see  id.  5.  27. 

e  See  the  34  Geo.  III.  c.  69.  37  Geo.  III. 
c.  112.  41  Geo.  III.  c.  70.  44  Geo.  III.  c. 
108.  45  Geo.  III.  c.  3.  46  Geo.  III.  c.  108. 
49  Geo.  III.  c,  115.  51  Geo,  III.  c.  125.  52 
Geo.  III.  c.  165.  53  Geo.  III.  c.  6.  and  54 
Geo.  HI.  c.  28.  And  for  the  oases  in  which 
insolvent  debtors  are  entitled  to  the  benefit 
of  these  acts,  see  8  Durnf.  &  East,  49.  2 
East,  148.  3  Bos.  &  Pul,  394.  4  Taunt. 
460.  854. ;  and  for  those  in  which  they  are 
not  so  entitled,  G  Durnf.  &  East,  28.  399. 
7  Durnf.  &  East,  305.  1  Bos,  &  Pul.  477. 
6  East,  347.  7  East,  91.  3  Smith  R.  115. 
S.  C.  8  East,  453.  2  Campb.  443.  1  Price, 
315.  3  Barn.  &  Aid.  407.  2  Chit.  Rep.  222. 
S.  C.  As  to  the  jurisdiction  of  the  justices 
ai  ail  adjourned  scsaion,   sec  6  Duvuf.  & 


East,  76.  8  Durnf.  &  East,  424. ;  and  of  re- 
manding the  insolvent,  for  obtaining  money 
or  goods  under  false  pretences,  6  Durnf.  & 
East,  76.  8  East,  ISO.  j  respecting  the  pro- 
perty which  passes  under  the  acts,  3  Bos. 
&  Pul.  321. ;  of  the  assignment  of  it  by  the 
clerk  of  the  peace,  2  East,  257. ;  and  the 
evidence  in  support  of  an  ejectment  by  the 
assignee,  5  Maule  &  Sel,  72. ;  and  as  to  the 
liability  of  future  efTec Is,  6  Dnrnf.  &  East, 
366.  8  East,  55.  See  also  4  Taunt.  460. 
where  the  grantor  of  an  annuity,  who  had 
been  discharged  out  of  custody  under  the 
insolvent  act,  51  Geo.  III.  c.  125.  was  held 
to  be  discharged,  both  as  to  his  person  and 
property,  from  all  future  payments  of  the 
annuity  ;  but  that  the  act  was  no  discharge 
of  his  sureties,  or  of  specific  securities:  And 
see  Barnes,  tit.  Prisoners.  2  Blac.  Rep.  992. 
1188.  1307.1309.  8  Taunt.  403.  for  deter- 
minations on  former  statutes,  in  the  Com- 
mon Fleas. 
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*•  faction  of  his  debts,  lie  may,  in  order  to  entitle  himself  to  the  bene- 
"  lit  of  the  above  acts,  before  the  end  of  the  first  term  next  after  he 
**  shall  be  charged  in  execution,  exhibit  a  petition  to  any  court  of  law, 
*'  from  whence  tiie  process  issued,  upon  which  he  was  taken  and 
"  charj^ed  in  execution  ;  or  to  the  court  into  which  he  shall  be  re- 
*'  moved  by  habeas  corpun,  or  charjjed  in  custody ;  certifying  the 
*^  cause  of  his  imprisonment,  and  setting  forth  a  just  and  true  account 
*'  of  all  the  real  and  personal  estate,  which  he,  or  any  persons  in 
"  trust  for  him,  was  or  were  entitled  to,  at  the  time  of  his  so  petition- 
*'  ing,  and  also  at  the  time  of  his  first  im))rison!ncnt,  and  of  all  incum- 
"  brances  and  charges  (if  any,)  afTecting  the  same,  and  likewise  a  just 
"  and  true  account  of  all  securities,  deeds,  evidences,  writings,  &c. 
"  concerning  the  same,  and  the  names  and  places  of  abode  of  the  wit- 
"  nesses,  6cc.  ;  upon  which  he  shall  be  entitled  to  his  discharge,  on 
"  comi)lying  with  the  requisites  of  the  act."  And,  by  the  statute  49 
lieo.  111.  c.  G.  *'  all  persons  who  are  or  shall  be  in  custody  for  con- 
"  temj)t  of  any  court  of  equity,  by  not  paying  any  sum  or  sums  of 
"  money  or  costs,  ordered  to  be  paid  by  any  decree  or  order  of  any 
"  such  court,  shall  be  entitled  to  the  benefit  of  the  said  several  acts 
"  of  parliament,  and  shall  be  subject  to  all  the  said  terms  and  condi- 
"  tions,  as  are  therein  expressed  and  declared,  with  respect  to  pri- 
"  soners  for  debt  only '." 

The  humane  provisions  of  the  Lords'  act  were  rendered  as  bene- 
ficial as  possible,  by  the  liberality  of  the  judges,  who  construed  it  to 
extend  to  prisoners  in  custody  upon  an  attachment,  for  the  non-per- 
formance of  an  award'',  or  non-payment  of  costs'",  &c. ;  which  con- 
struction has  been  recognized  by  the  statute  33  Geo.  III.  c.  5,  §  4. 
whereby,  after  reciting  that  persons  arc  often  committed  on  attach- 
ments, for  not  paying  money  awarded,  under  submissions  to  arbitra- 
tion by  or  made  rules  of  court,  and  likewise  for  not  paying  costs 
duly  and  regularly  taxed  and  allowed,  after  proper  demands  made 
for  that  purpose,  and  also  uj)on  writs  of  excommunicato  capiendo, 
or  other  process  for  or  grounded  on  the  non-payment  of  costs  or  ex- 
jjenses,  in  causes  or  proceedings  in  ecclesiastical  courts  ;  it  is  declared 
antl  enacted,  that  "  all  such  persons  are  and  shall  be  entitled  to  the 
"  benefit  of  this  act,  and  subject  to  the  same  terms  and  conditions  as 
"  arc  therein  expressed  and  declared,  with  respect  to   prisoners  for 

"  Sue  also  the  statute  j7  Geo.  III.  c.  117.  IVloore,  494.  S.  C. 

§  tj.  by  which  persons  imprisoned  under  any  *^  Cowp.    136.  1    Durnf.  &   East,  266.  4 

wril  of  capias,  on  extents  in  aid,  may  apply  Durnf.  &  East,  317.  509.  7  Durnf.  &  East, 

to  ihu  court  of  Exclicqutr   lor    ilicir    dis-  136.   I  Bos.  &  Pul.  336.  15  East,   190.  8 

ciiurgc.  3  t'ricc,  05.  Taunt.  67.  1  Moore,  494.  S.  C.  2  Baru.  &. 

*■  1  Duriil.  &,  Eaii,  Joo.  o  Tauut.  j7.  I  Aid,  i'J.  but  sec  10  liabt,  406. 
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"  debt  only\"  Antl  a  defendant  in  custody  upon  an  attachment,  who 
had  l)een  convicted  on  an  indictment  for  an  assault,  and  upon  refer- 
ence to  the  king's  coroner  and  attorney,  was  awarded  to  pay  so  much 
for  costs,  and  so  much  for  compensation  to  the  prosecutrix,  was  held 
to  be  entitled  to  be  discharged  as  an  insolvent  debtor,  under  the 
Lords'  act,  without  the  aid  of  the  statute  33  Geo.  III.  c.  5^.  It  has 
also  been  determined,  that  the  Lords'  act  extends  to  prisoners  charged 
in  execution,  on  process  issuing  out  of  inferior,  as  well  as  superior 
courts'.  And  it  is  no  objection  to  a  prisoner's  being  discharged 
under  it,  that  his  creditor  is  dead"* ;  or  that  the  defendant  has  agreed 
not  to  take  the  benefit  of  the  act*".  And  where  the  defendant,  in  the 
Common  Pleas,  is  charged  in  execution  with  the  penalty  of  a  bond, 
it  may  be  reduced  to  the  principal  and  interest,  in  order  to  entitle 
him  to  such  benefit^  But  the  defendant  in  a  qui  tarn  action  is  not 
entitled  to  the  benefit  of  tlie  Lords'  act= ;  nor  a  defendant  in  custody 
under  a  writ  de  excommunicato  capiendo,  for  contumacy  in  not 
paying  a  sum  for  alimony,  and  also  for  costs  in  the  ecclesiastical 
court''.  And  a  prisoner  who  is  taken  in  execution  for  more  than 
300/.  and  afterwards  reduces  his  debt  below  that  sum,  is  not  entitled 
to  be  discharged  under  it,  in  the  next  term  after  he  has  so  reduced 
liis  debt,  unless  it  be  also  the  next  terra  after  he  was  taken  in  execu- 
tion'. 

It  was  also  provided,  by  the  statute  32  Geo,  II.  c.  28.  §  24.  that 
"  no  person  who  should  have  taken  the  benefit  of  any  act  for  the  relief 
of  insolvent  debtors,  should  have  or  receive  any  benefit  or  advantage 
under  this  act,  or  be  deemed  to  be  within  the  meaning  thereof,  so  as 
to  gain  any  discharge,  unless  compelled  by  any  creditor  to  discover 
and  deliver  up  his  or  her  estate  or  effects :"  which  clause  was  held 
to  aj)ply  only  to  persons  having  taken  the  benefit  of  general  insolvent 
acts,  and  not  to  persons  previously  discharged  under  the  Lords' 
act"".  And  now,  by  a  late  act  of  parliament',  this  clause  is  altogether 
repealed. 

The  act  requires,  that  the  petition  should  be  exhibited  before  the 
end  of  the  jirst  term  next  after  the  prisoner  is  charged  in  execution*". 
But  if  a  defendant  be  taken  in  vacation,  on  a  writ  returnable  the 

a  And  see  the  statutes  52  Geo.  III.  c.  13.  369.  371. 
53  Geo.  111.  c.  102.  §  47.   1  Geo.  IV.  c.  119.  6  3  Bur.  1322.  1  Iliac.  Rep.  372.  S.  C. 

§  4.  16.  I>  11  East,  231. 

b  13  East,  190.  i  I  Bos.  &  Pul.  423. 

c  7  East,  84.  3  Smith  R.  102.  S.  C.  k  2  Smith  R.  24,  5.  and  see  2  Chit.  Rep. 

d  Barnes,  370.   1  Box.  &  Pul.  336.  354. 

e  3  Smith  R.  51.  '  52  Geo.  III.  c.  34.  §  2. 

^  2  Blac.  Rep,  760.  but  see  Baiiies,  367.  "'  Barnes,  378. 
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following  term,  the  petition  may  be  exhibited  before  the  end  of  the 
next  terra  after  the  return  of  ti»e  wrif* :  And  where  a  defendant  taken 
on  a  capias  ad  satisfaciendum  escaped,  and  was  retaken  and  com- 
mitted to  the  custody  of  the  marshal  in  a  subsequent  term,  the  court 
heUI,  that  he  iiiiii^ht  apply  to  be  dischari^ed,  under  (he  Lords^  act,  ii> 
the  term  following''.  By  the  statute  33  Geo.  III.  c.  5.  §  o.  "  where 
"  any  debtor  shall  have  neglected  to  take  the  benefit  of  the  acts, 
"  within  the  time  limited,  and  shall  make  it  appear  to  the  court  out 
"  of  which  the  execution  issued,  that  such  neglect  arose  from  igno- 
'^  ranee  or  mistake,  such  debtor  shall  then  be  entitled  to  take  the 
*'  benefit  of  the  acts,  as  if  he  had  taken  the  same  within  the  time  so 
•'  limited  as  aforesaid."  Upon  which  statute  it  has  been  holden,  that 
a  prisoner  is  entitled  to  the  benefit  of  the  acts,  who  has  been  prevented 
from  applying  for  it  in  due  time,  by  the  misconduct  of  his  agent'' ; 
or  by  liis  ignorance  of  the  creditor's  place  of  abode,  till  recently  before 
his  application''.  But  where  an  insolvent  debtor,  who  had  neglected 
to  aj)ply  for  his  discharge  under  the  Lords'  act,  in  the  next  term 
after  he  was  charged  in  execution,  afterwards  applied,  but  was  pre- 
verUed  by  poverty  from  proceeding  until  a  subsequent  term,  the 
court  held,  that  he  was  not  entitled  to  his  discharge  ;  for  the  33  Geo. 
III.  c.  5.  §  5.  only  excuses  delays  occasioned  by  ignorance  or  mis- 
take*".  So,  where  an  insolvent  had  delayed  his  petition  beyond  the  time 
limited,  in  expectation  of  being  discharged  by  a  commission  of  bank- 
rupt, the  court  held,  that  he  was  not  entitled  to  relief  on  the  above 
statute^. 

When  a  prisoner  intends  to  take  the  benefit  of  the  Lords'  act,  he 
must  give  to  or  leave  for  every  creditor  at  whose  suit  he  is  in  exe- 
cution, or  his  executors  or  administrators,  at  his  or  their  usual  place 
of  abode,  or,  in  case  they  cannot  be  met  with,  to  or  for  his  or  their 
attorney  or  agent  last  employed  in  the  action,  a  notice  in  writing^, 
signed  with  his  proper  name  or  mark,  importing  that  he  intends  to 
l)etition  the  court,  and  setting  forth  a  true  copy  of  the  account  or 
schedule^  he  intends  to  deliver  in  ;  which  notice  must  be  given  four- 
teen days  at  least  before  the  petition  is  presented'  :  and  though  the 
court  in  one  case  held,  in  favour  of  liberty,  that  under  circumstances, 
the  day  of  giving  the  notice  might  be  reckoned  as  one'' ;  yet  in  a 


•  6  Taunt.  493.  2  Marsh.  200.  S.  C.  g  Append.    Chap.  XV.   §  49.  and  see  2 

•'  4  Diirnf.  &  East,  367.  New  Rep.  C.  P.  G7. 

«  Id.  231.  '•  Append.  Chap.  XV.  §  50. 

^  13  East,  190.  and  see  2  Chit.  Rep.  226.  «  32  Geo.  11.  c.  28.  ^  13. 

«  1  Chit.  Rep.  220.  ''  4  Bur.  2325. 

'   1  Dowl.  &  Ryl.  539. 
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subsequent  case  it  was  holden,  that  there  must  be  fourteen  clear 
days,  exclusive  both  of  the  day  of  service  and  that  of  presentini^  the 
])etition^  And  notice  of  a  prisoner's  intention  to  apply  to  a  \vr0n5 
court,  is  not  cured  by  the  j)laititi{f 's  opposing  his  discharge''.  But  the 
notice  is  sufficient,  thouoh  it  do  not  specify  the  christian  and  surnames 
of  the  parties"^ :  And  leaving  it  wit!)  the  agent  of  the  plaintiff's  at- 
torney, and  with  the  shopittan  at  the  plaintiff's  warehouse  in  town, 
Avhcn  he  resided  in  the  country,  was  deemed  sufficient,  the  agent 
having  appeared  according  to  the  notice,  and  oj)])osed  the  discharge**. 
An  affidavit  is  annexed  to  the  notice  and  schedule,  made  by  some 
person  who  saw  the  defendant  sign  them"^ :  And  an  affidavit  of  due 
service  of  tiie  notice  and  schedule  is  also  to  be  made,  on  unstamped 
])aper,  and  sworn  before  a  jtidge  in  town,  or  commissioner  in  the 
country'.  Whore  (lie  |)laintiff  had  not  been  served  with  any  notice, 
a  prisoner  discharged  under  the  act  was  allowed  to  be  retaken  in 
execution,  although  more  than  a  year  had  elapsed  since  the  time  of  his 
being  discharged?. 

After  the  expiration  of  the  time  specified  in  the  notice,  the  pefifion'' 
is  to  be  exhibited,  with  a  certificate  annexed,  or  copy  of  causes  in 
wliich  the  defendant  stands  charged,  obtained  from  the  gaoler  ;  or 
from  the  clerk  of  the  papers,  if  the  defendant  be  in  custody  of  the 
marshal  of  the  King's  Bench,  or  warden  of  the  Fleet  prison.  If  he 
be  in  any  other  custody,  there  must  be  an  affidavit  of  having  seen 
the  gaoler  sign  the  certificate'' ;  which  affidavit  must  be  sworn  before 
a  judge  in  town,  or  commissioner  in  the  country.  The  petition,  cer- 
tificate, and  affidavit  of  service  of  the  notice,  being  left  with  the 
clerk  of  the  rules  in  the  King's  Bench,  or  one  of  the  secondaries  in 
the  Common  Pleas,  he  will  draw  up  a  rule  for  bringing  the  prisoner 
into  court,  and  summoning  the  creditors  to  appear,  personally  or  by 
attorney,  at  some  certain  day  to  be  therein  specified';  a  copy  of  which 
rule  should  be  served  on  each  creditor,  and  also  on  the  gaoler,  and  ai> 
affidavit  made  of  such  service"' ;  or  if  the  creditor  abscond,  so  that 
he  cannot  be  personally  served  with  a  copy  of  the  rule,  the  court  will 
order  that  service  upon  his  attorney  shall  be  deemed  good  service". 
In  the  King's  Bench,  it  is  a  rule,  that  "  insolvent  debtors  petitioning 
under  the  Lords*  act,   and   subsequent  acts  for  their  further  relief. 


'  4  Barn.  &  Aid.  522. 

*•  1  Taunt.  64. 

'  1  Chit.  Rep.  5G1.  in  nolis. 

^  Id.  560. 

e  Append.  Chap.  XV.  §  51. 

f  Id.  §  52. 

8  1  Chit.  liep.  7-iO. 


''  Append.  Chap.  XV.  §  53. 

*  Id.  §  54. 

k  Id.  §  55. 

>  32  Geo.  III.  C.28.  §  13. 

™  Append.  Chap.  XV.  §  56. 

n  Barnes,  384. 
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shall  be  broui^Iit  into  this  court,  ilurini^  term  time,  upon  Mondinfs 
and  Thursdays,  and  upon  no  other  days" :"  And  an  insolvent,  who 
does  not  appear  in  pursuance  of  tlie  rule  he  has  obtained  for  conninij 
up  on  a  particular  day,  to  take  the  bcnelit  of  the  act,  cannot 
come  up  on  anotiicr  day,  without  a  fresh  rule  for  that  purpose ;  and 
tiierefore  a  motion  to  discliarf^e  his  rule  is  unnecessary''.  IJut,  not- 
withstandiui^  the  above  rule,  the  court  will  permit  insolvents  to  he 
brought  into  court  on  the  last  day  of  term,  when  the  notices  expire 
too  late  for  the  last  appointed  day'.  And,  by  the  statute  !  Geo.  IV, 
c.  55.  §  8.  "  all  perscrns  who  are  directed  to  be  brought  before  the  court 
of  King's  Bench,  by  the  .32  Geo.  II.  c.  28.  or  any  other  law  for  the 
relief  of  insolvent  debtors,  may  be  brought  before  some  single  judge 
of  the  same  court,  sitting  under  the  authority  of  the  57  Geo.  Ill, 
c.  11. ;  and  all  orders  made  by,  and  all  proceedings  had  before,  such 
single  judge,  shall  be  as  good  valid  and  effectual,  to  all  intents  and  pur- 
]>oses,  as  if  such  orders  had  been  made  by,  and  such  jirocecdings  had 
before,  the  said  court  of  King's  Bench."  In  the  Common  Pleas,  by  a 
late  rule,  "  insolvent  debtors  are  to  be  brought  into  court  on  the  follow- 
ing days,  that  is  to  say,  in  Hilary  and  31ichac'lmus  terms,  on  the  days 
appointed  for  the  London  sittings  at  Nisi  Prius^  and  on  Saturdays  ; 
and  in  Easier  term,  on  ihe  days  appointed  for  the  London  sittings  at 
Nisi  Prills  on  Tuesdays^  and  on  the  last  S((titrdny  in  (he  term  ; 
and  in  Trinity  term,  on  the  days  ajjpointed  for  the  London  sittings, 
and  on  Tuesdays  ,  and  on  no  other  days''."  In  the  latter  court,  a  rule 
cannot  be  had  for  the  next  day,  with  only  one  day's  notice,  to  dis- 
charge an  insolvent  debtor,  though  it  be  ])rayed  for  on  the  last  day 
but  one  of  the  terra*.  In  the  Exchequer  it  is  a  rule,  that  applications 
for  the  discharge  of  insolvent  debtors  can  only  be  made  at  the  rising 
of  the  court,  when  the  other  business  of  the  day  is  over'. 

When  the  prisoner  is  charged  in  execution  above  ttcenty  miles  from 

Westminster  hall,  or  the  court  out  of  which  the  execution  issued, 
the  rule  requires  him  to  be  brought  to  the  next  assizes,  or  (by 
statute  52  Geo.  III.  c.  34.  §  1.)  before  the  justices  assembled  at 
any  general  or  quarter  sessions  of  the  peace,  to  be  holden  within  the 
distance  of  twenty  miles  of  the  gaol  in  which  the  debtor  is  confined, 

and  that  the  creditors  be  summoned  to  appear  there ;  and  a  copy  of 
such  rule  is  to  be  served  on  every  creditor,  his  executors  or  adminis- 
trators, or  left  at  his  or  their  dwelling  house  or  usual  place  of  abode, 

•  R.  H.  37  Geo.  III.  K.  B.  46  Geo.  III.  C.  P.  2  New  Rep.  C.  P.  9(>. 

"  1  Chit.  Rep.  214.  «  4  Taunt.  588, 

"  Short's  Rules  and  Orders,  6(i.  n.  f  5  Price,  G48. 

•'R.  M.  47  Geo.  III.  C.  P.  and  see  R.  M. 
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or  with  his  or  their  attorney,  fourteen  clays  at  least  before  the  hold- 
ing of  such  assizes*. 

On  brinfi^ing  up  the  prisoner,  the  court  or  judge  of  assize  are,  in  a 
summary  way,  to  examine  into  the  matter  of  the  petition  ;  and  after 
being  sworn  to  the  truth  of  his  schedule,  if  no  opposition  be  made,  he 
is  discharged  of  course,  upon  executing  an  assignment  and  convey- 
ance of  his  estate  and  effects,  to  and  for  the  benefit  of  the  creditor  or 
creditors  (if  more  than  one,)  who  shall  have  charged  him  in  execu- 
tion ;  which  is  done  by  a  sliort  indorsement  on  the  back  of  the 
petition''.  But  if  the  persons,  at  whose  suit  the  prisoner  is  in  execu- 
tion, are  not  satisfied  with  the  truth  of  his  oath,  and  either  personally 
or  by  attorney  desire  further  time,  the  court  may  remand  him  ;  and 
direct  the  parties  to  appear  on  some  other  day,  to  be  appointed  by  the 
court,  within  the  first  week  of  the  next  term  at  farthest*',  or  sooner  if 
the  court  shall  think  fit' :  And  the  creditors  may  file  interrogatories 
for  his  examination,  before  he  is  admitted  to  take  the  benefit  of  the 
act''.  In  such  case  it  is  a  rule  in  the  King's  Bench,  that  "  the  credi- 
tor do  file  his  interrogatories  with  the  clerk  of  the  rules,  and  that  the 
clerk  of  the  rules  do  thereupon  draw  up  a  rule  for  the  debtor's  exami- 
nation before  the  master,  to  whom  he  shall  also  deliver  the  original 
interrogatories  ;  and  that  the  debtor  having  been  previously  sworn  in 
open  court  for  the  purpose,  the  master  shall  proceed  to  take  down  in 
writing  the  examination  of  the  debtor,  in  answer  to  the  said  interroga- 
tories ;  and  the  same  being  signed  by  the  debtor,  shall  be  afterwards 
filed  by  the  master,  with  the  clerk  of  the  rules  ;  and  the  said  interro- 
gatories and  examination  shall  be  produced  by  the  clerk  of  the  rules 
and  read,  when  the  debtor  shall  on  a  subsequent  day  be  brought  up  by 
rule  for  that  purposes"  In  the  Common  Pleas,  the  court  will  order 
interrogatories  for  the  examination  of  a  defendant  in  custody,  by  one 
of  the  secondaries  ;  which  interrogatories  must  be  filed  with   himf. 

When  a  prisoner  has  been  brought  into  court,  to  be  discharged  under 
the  Lords'  act,  and  upon  his  examination  the  court  have  refused  to 
discharge  him,  they  will  not  afterwards  discharge  him  on  that  act, 
though  he  make  an  affidavit  of  circumstances,  in  answer  to  the  cause 
shewn  on  his  examination  against  his  discharge,  and  that  those  cir- 
cumstances were  not  then  disclosed,  owing  to  a  mistake^:  And  if  a 
prisoner,  brought  up  to  be  discharged  under  the  above  act,  deliver  in  a 
false  schedule,  and  be  remanded,  the  court  of  Common  Pleas  will  not, 

a  32  Geo.  II.  c.  28.  §  15,  e  r.  p,.  36  Geo.  III.  K.  B. 

''/</.§  13.  *  3  Moore,  317. 

c  3  Bur.  1393.  8  1  H.  Blac.  101. 
d  33  Geo.  III.  c.  5.  §  5. 
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at  llie  instance  of  a  creditor,  even  with  the  prisoner's  consent,  order 
liim  to  be  brought  up  a  second  time,  lor  the  purpose  of  aineiurmjj  his 
schedule,  and  assigning  over  that  property  which  he  had  before  con- 
cealed". But  that  court  will  not  regulate  their  proceedings,  as  to  the 
discharge  of  an  insolvent,  by  witat  has  passed  in  the  insulvent 
debtors^  court  ;  therelore  it  is  no  ground  for  ()j)posing  his  <lischarge, 
tliat  he  has  been  remanded  in  that  court  for  fraud''. 

All  objections  to  the  insullicieiicy  of  the;  schedule,  in  jjoint  of  form, 
must  be  made  the  first  time  the  jjrisoner  is  brought  up*^.  And  if,  on 
the  second  day,  the  creditor  shall  make  default,  or  shall  appear  and 
be  unable  to  discover  any  estate  or  ellects  omitted  in  the  account,  the 
court  shall  immeiliately  order  the  prisoner  to  be  discliarg«'d,  uj)()n  his 
executing  an  assignment  and  conveyance  of  his  estate  and  effects  ; 
unless  the  creditor  insist  ui)on  his  being  detained  in  prison,  and  shall 
agree  by  writing,  signed  with  his  name  or  mark,  (or,  if  he  be  out  of 
J^tigland,  under  the  hand  of  his  attorney,)  to  pay  and  allow  the 
prisoner  weekly,  a  sum  not  exceeding  3«.  Qd.  (or,  if  more  creditors 
than  one  insist  on  his  detention,  not  exceeding  2s.  a  week  each'',)  to 
be  paid  on  Monday  in  every  week,  so  long  as  the  prisoner  shall  con- 
tinue in  execution ;  and  in  every  such  case,  the  prisoner  shall  be 
remanded*.  And  the  court  have  no  power  to  moderate  the  sum  to 
be  paid  to  a  j)risonor  on  his  being  remanded,  but  a  note  must  be 
signed  for  the  full  sum  directed  by  the  act'.  But  if  failure  be  made 
in  payment  of  the  said  weekly  sums,  the  prisoner,  uj)on  application 
lo  the  court  in  term-time,  or  in  vacation  to  a  judge,  may,  by  order  of 
the  court  or  judge,  be  discharged  out  of  custody,  on  executing  an 
assignment  and  conveyance  of  his  estate  and  effects". 

The  prisoner  may  be  coi»pelled  to  include  in  his  schedule,  every 
thing  that  he  can  sell  for  his  own  benefit'':  And  the  place  of  a  life- 
guardsman  being  constantly  sold,  the  court  will  compel  a  prisoner 
who  holds  such  a  place  to  sell  it,  and  insert  the  value  in  his  schedule, 
before  they  permit  him  to  take  the  benefit  of  the  act'.  But  the  full 
or  half  pay  of  an  officer  in  the  army  is  not  the  subject  of  sale  ;  and 
therefore  a  prisoner  cannot  be  compelled  to  include  it  in  his  schedule*^. 

"  1  Bos.  &  Pdl.  143.  ed    in   the   Exchequer,    see  Appum],  Chap. 

*>  6  Taunt.  493.   2  Marsh.  ■200.  S.  C.  XV.  §  60. 

^  32  Geo.  II.  c.  28.  §  13.  Barnes,  5T2.  '  1  Bos.  &.  Pul.  336.  but  see  Barnes,  3S7 

<>  37    Geo.  III.    c.  85.    S  ^.  ^-   but    see  397.  temb.  contra. 

Barnes,  377.  389,  90.  i  32  Geo.  II.  c.  28.  %  13. 

•  32  Geo.  II.  c.  28.  §  13.     If  a  plaintiff  »>  3  Durnf.  &  Kast,  681. 

hold  the  defendant  in  execution  in  several  '  Id.  ibid.  Cadwallader  Jones's  case,  M.  14 

actions,   he  need   not  g  ve  more    than  one  Geo.  III.  K.  B. 

note   for  3x.  Cd.  a  week.  Jonet  v.  Cox,   M.  ''  3  Durnf.  &  East,  681.   1  H.  Biac.  628. 

36  Geo.  III.  K.  B.     And  for  the  form  of  a  3  Bos.  &  Pul.  324,  &c. 
rule  of  court,  on  defendant's  bcins  remand- 

2  C 


386  OP    THE    PROCEEDINGS 

irthe  prisoner  be  detained  in  custody,  the  note  or  security  for  pay- 
nient  of  his  allovvanee%  must  be  signed  by  the  plaintiff,  if  in  Eniiland, 
or  otherwise  by  his  attorney  ;  it  not  being  sufficient  for  the  attorney 
to  sign  the  note,  if  his  client  can  be  met  with''.     And  if  the  note  be 
not  signed  by  the  plaintiff  in  open  court,  it  is  the  i)ractice  to  require 
an  affidavit  with   the  note,  shewing  that  it  was  duly  signed*^ ;  which 
affidavit    must  be  properly    entitled  :    and    where  a    note   to   pay   a 
prisoner  his  sixpences  was   written  upon  the  same  paper  with  an 
affidavit  to  verify  the  plaintiff's  hand-writing  thereto,  it  was  holden, 
that  the  affidavit  not   being  duly  entitled  in  the  cause,  though  the 
note  was   so,  could  not  be  aided  by  reference ;  and  therefore,  as  it 
could   not  be  read,  the  prisoner  was  discharged''.     Where  there  are 
several  plaintiffs,  the  note  must  be  signed  by  all  of  them*,  or,  if  they 
are  partners,    by  one  on  behalf  of  himself  and  the  others*^;    a  note 
signed  by  one  of  several  lessors  of  the  plaintiff  in  ejectment^,  or  by 
one  of  several  executors'",   without   mentioning  the  others,  not  being 
deemed  sufficient.  But  where,  by  a  deed  of  dissolution  of  partnership, 
a  power  was  reserved  to  the  remaining  partners,   to  use  the  name  of 
the  retiring  partner,  in  the  prosecution  of  all   suits  brought  for  the 
recovery  of  partnership  property,  it  was  holden  that  in  an  action,  in 
which  judgment  had  been   obtained  by   all  the  partners  before  the 
dissolution,  the  remaining  partners  had  authority,  under  that  power, 
to  give  to  the  defendant  a  note  for  payment  of  the  sixpences,  under 
the  Lords'  act,  on  behalf  of  themselves  and  the  retiring  partner'.  And, 
in  an  action  at  the  suit  of  a  corporation,  if  the  note  be  sealed  with 
the  corporation  seal,  it  is  deemed  a  sufficient  compliance  with  the  act'' : 
and  the  note  is  valid,  though  it  do  not  state  the  style  of  the  court  in 
which  the  action  was  brought'.     The  payment  is  to  be  made,  by  the 
act,  every  Monday ;  and  the  note  must  be  drawn  up  accordingly". 
And,  in  the  Common  Pleas,  it  seems  that  such  note  ought  to  contain 
an  express  promise  to  pay  the  allowance  on  a  Monday,  although  it 
1)6  dated  on  that  day  of  the  week".     It  was  determined  in  one  case", 
that  such  a  note  ought  to  be  stamped  :  but  the  judges,  upon  a  con- 
ference, afterwards  held  a  stamp  to  be  unnecessaryP. 

a  Append.  Chap.  XV.   §  57,  &c.  h  8  Durnf.  &  East,  325. 

•»  Imp.  K.  B.  708.  but  see  Barnes,  371.  '  5  Barn.  &  Aid,  267. 

382.  399.   1  Bos.  &  Pul.  337.  k  1  New  Rep.  C.  P.  306. 

c  Edwmls  V.  Carter,  M.  36  Geo.  UI.  K.  B.  >  2  Smith  R.  642.  2  Chit.  Rep.  226. 

<J  2  Smitli  R.  393.  m  BLukemore  v.   Ronea,  M.  36   Geo.   III. 

e  7  Durnf.  &  East,  156.  8  Durnf.  &,  East,  K.  B.  3  Bos.  &  Pul.  184.  C.  P. 

325.  n  Id.  ibid. 

f  8  Durnf.  &  East,  25.  «>  7  Durnf.  &.  East,  530. 

e  7  Durnf.  &  East,  156.  P  Id.  670.   1  Bos.  &  Pul.  271. 
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The  act  of  parliumont  r»M|uir('s  payment  to  the  Hchtor ;    l)at  the 
courts,  in  constriiini;  tlio  act,  have  consiilered  payment  to  the  turnkey 
as  payment  to  the  debtor :  and  in  a  late  case",  payment  to  the  person 
who  opened  the  door  of  the  prison,   was  considered,  hv  (lie  court  of 
Common  Pleas,  as  payment  to  the  turnkey.     If  the  payment  I>e  not 
made  in  tim»''',  or  any  ]>;irt  of  the    money  I>e  paid  in  a  spurious  or 
forei<;'n   coin%  the  prisojicr  lias  a  ri^;ht  to  his  discharjje  :   And  where 
the  money  was  not  paid   hefore   fen  o'clock  at  ni2;ht  of  the  day  on 
which   it   became   due,  it  was   holden   that  the  defendant's  ri^ht  to 
his   discharnfe  was  not   waived,   by  the  turnkey  on   the  felon's  side 
acceptinj^  it  after  tiiat  time'.     But  the  defendant  cannot,  it  seems,  be 
discliarji^ed  for  non-payment  of  the  money,  where  he  removes  himself 
to  the  |)rison  of  another  court*.     The  mode  of  obtaining;  a  prisoner's 
discharf^e  for  non-payment  of  the  allowance,  is  by  a|)j)licalion  to  the 
court  in  term-time,  or  to  a  jude^e  in  vacation  :  and  where  a  note  is 
given  at  the  assizes,  the  court  will  discharije  him  for  non-j)ayment  of 
the  allowance,   upon  a  record  of  the  proceedings  being  sent  (o  them, 
signed   by  the  judge  of  assize^     A  judge's  order  for  a  j)risoner's 
discharge  under  the  Lords'  act,  made  out  of  term,  has  been  held  to 
be  final'':   But,  in  the  Common  Pleas,  this  order  cannot  be  made  by  a 
judge  in   term,   though  summonses  were  taken  out  in  vacation,  and 
the  order  only  delayed  till  (he  beginning  of  term,  I)y  an  irregularity 
iu  the  atlidavits*'. 

It  sometimes  happens,  that  |)ersons  who  are  prisoners  iu  execution 
in  gaol,  for  debt  or  damages,  will  rather  spend  their  substance  in 
prison,  than  discover  and  deliver  up  the  same,  towards  satisfying 
their  creditors  their  just  debts,  or  so  much  thereof  as  such  substance 
will  extend  to  pay  :  To  remedy  which,  there  are  compulsive  clauses 
in  (he  Lords'  act',  by  which  it  is  enacted,  that  "  if  any  prisoner  who 
"  shall  be  committed  or  charged  in  cxecudon,  in  any  prison  or  gaol, 
"  for  any  debt  or  damages  not  exceeding  one  hundred  pounds,  be- 
"  sides  costs,"  (since  extended  to  300/.  by  the  statutes  26  Geo.  II L 
c.  44.  §  2.  and  33  Geo.  HI.  c.  5.  §  3.)  "shall  not  within  three 
**  months  next  after  every  such  j)risoner  shall  be  committed  or 
*'  charged  in  execution,  make  satisfaction  to  his  or  her  creditor  or 
"  creditors,  who  shall  charge  any  such  prisoner  in  execution,  for  such 
"  debt,  damages  and  costs  ;  then  such  creditor  or  creditors  may  re- 

»  1  New  Rep.  C.  P.  1 1  I.  *  Barnes,  368. 

••Siiy.   Rep.    183.   Doug.  GO.  and  sec  7  ^  I<l.  38'.'. 

Durnf.  &  liast,  157.  g  Doug.  68.  fVebsler  v.   fVilkinsou,  II.   26 

c  7  Taunt.  7.  Geo.  III.  K.  B. 

<>  5  Durnf.  &  East,  36.  and  see  7  Durnf.  h  1  Bos.  &  Pul,  9'2- 

&  East,  156.  7  Taunt.  7.  '  32  Geo.  II.  c.  28.  §  16,  17. 
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"  quire  every  such  prisoner  (on  givini^  frventy  days  notice^'in  writing 
"  to  him  or  her,  of  such  creditors  design,)  to  give  in  to  the  court  at 
"  law  from  which  the  writ  or  process  issued,  on  which  any  such 
"  j)risoner  shall  he  charged  in  execution,  or  into  the  court  in  the 
"  prison  of  which  any  such  prisoner  shall  be  removed  by  habeat 
'*  corpuh,  or  shall  remain  or  be  charged  in  execution,  within  the  first 
"  seven  days  of  the  term  which  shall  next  ensue  the  expiration  of  the 
"  said  twenty  days,  in  respect  to  any  prisoner  charged  in  any  prison 
"  belonging  to  the  courts  in  IVestminster  hull ;  and  at  the  second 
"  court  which  shall  be  held  by  any  other  court  of  record,  after  the 
*'  expiration  of  the  said  twenty  days,  in  respect  to  any  prisoner 
"  charged  in  any  prison  belonging  to  such  other  court :  and  where 
"  any  such  prisoner  shall  be  charged  in  execution  in  any  county  gaol, 
"  or  other  gaol  or  prison,  above  the  space  of  iwenty  miles  distant 
"  from  }Vestminster  hall,  or  the  court  or  courts  out  of  which  the 
"  writ  or  process  issued,  on  which  any  such  prisoner  is  or  shall  be 
"  charged  in  execution,  then  to  give  in  upon  oath,  at  the  assizes  or 
"  great  sessions,  and  on  the  crown  side  thereof,  which  shall  be  held 
*'  for  the  county  or  place  in  the  prison  of  which  any  such  prisoner 
"  shall  be,  next  after  the  expiration  of  twenty  days  from  the  time  of 
"  giving  any  such  notice,  a  true  account  in  writing;  io  be  signed 
*'  with  the  proper  name  or  mark  of  every  such  prisoner,  of  all  the 
"  real  and  personal  estate  of  such  prisoner,  and  of  all  incumbrances 
"  affecting  the  same,  to  the  best  of  his  or  her  knowledge  and  belief, 
"  in  order  that  the  estate  and  effects  of  such  prisoner  may  be  divested 
"  out  of  him  or  her,  and  may  by  the  court,  judge  or  judges,  justice 
**  or  justices  aforesaid,  be  ordered  to  be  assigned  and  conveyed,  in 
"  manner  and  for  the  purposes  therein-after  declared." 

"  And  every  such  creditor  or  creditors  shall  also  give  twenty  days 
"  like  notice  in  writing,  of  such  his  her  or  their  intention  to  require 
"  any  such  prisoner  to  be  brought  up  as  aforesaid,  to  all  and  every 
"  other  creditor  and  creditors  of  every  such  prisoner,  if  any,  at  whose 
"  suit  any  such  prisoner  shall  be  detained  or  charged  in  custody'',  if 
"  such  other  creditor  or  creditors  can  be  met  with  ;  and  if  not,  then 
"  to  the  attornles  last  employed  in  the  actions  or  suits  in  which  any 
"  such  prisoner  shall  be  so  detained  or  charged  in  custody,  by  any 
"  such  other  creditor  or  creditors  :  and  shall  likewise  give  a  like 
"  notice  in  writing  to  the  sheriff  or  sheriffs,  gaoler  or  keeper  of  the 
"  gaol  or  prison  in  which  any  such  prisoner  shall  be  detained  in  cus- 
*'  tody,  of  such  his  or  her  intention  to  have  any  such  prisoner  so 
"  brought  up,  and  to  require  such  sheriff,  &c.  to  bring  up  every  such 

•  Append    Chap.  XV'.  ^  Gl.  b  Append.  Chap.  XV.  §  62. 
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*'  prisoner  accor<linc;ly  ;  and  every  sucli  notice  which  shall  be  so 
**  {j^iven  to  any  such  sheritf,  &c.  shall  be  so  i^iven  twenty  days  at  least 
"  before  the  tinae  appointed  for  any  such  prisoner  to  be  so  broui^ht 
*'  up  ;  and  thereupon  every  such  sheriff",  &c.  shall,  at  the  costs  of 
"  such  creditor  or  creditors,  cause  every  such  pi  isoncr  to  bo  broui^ht 
*'  as  by  such  notice  in  writing  shall  l)e  required,  to  such  court,  assizes 
**  or  great  sessions  as  aforesaid,  together  with  a  copy  of  causes  of  his 
"  or  her  detainer  there." 

"  And  that  every  prisoner  who,  in  pursuance  of  this  act,  shall  bo 
*'  brought  up  to  any  such  court,  assizes  or  great  sessions  as  aforesaid, 
**  shall,  on  proof  being  there  first  made  of  such  notices  as  afore- 
**  said  having  been  given,  deliver  in  there  in  open  court,  uj)ori 
'*  oath,  within  the  time  therein  before  for  that  purpose  j)rescribed,  a 
"  full  true  and  just  account,  disclosure  and  discovery  in  writing, 
"  of  the  whole  of  his  or  her  real  and  personal  estate,  and  of  all 
"  books,  papers,  writings  and  securities,  relating  thereto,  and  of  all 
"  incumbrances  then  affecting  the  same,  and  the  respective  times 
"  when  made,  to  the  best  of  his  or  her  knowledge  and  belief,  (other 
*'  than  and  except  the  necessary  wearing  apparel  and  bedding  of 
*'  such  prisoner,  and  his  or  her  family,  and  the  necessary  tools  or 
"  instruments  of  his  or  her  respective  trade  or  calling,  not  exceeding 
"  the  value  of  ten  pounds  in  the  whole)  ;  which  account  shall  be  sub- 
"  scribed  with  the  proper  name  or  mark  of  the  prisoner,  who  shall  so 
**  deliver  in  the  same." 

"  And,  on  the  delivering  in  of  any  such  account,  the  estate  and 
*'  effects  of  every  such  prisoner  shall  be  by  him  or  her  assigned  and 
"  conveyed,  by  a  short  indorsement  on  the  back  of  every  such 
*'  account,  to  such  person  or  persons  as  the  court,  judge  or  judges, 
*'  justice  or  justices,  in  which  or  to  whom  any  such  account  shall  be 
"  so  given  in,  shall  order  or  direct,  in  trust,  and  for  the  benefit  of  the 
"  creditor  or  creditors  who  shall  have  recpiired  any  such  prisoner  to 
"  be  brought  up  as  aforesaid,  and  of  such  other  creditor  or  creditors, 
*'  (if  any,)  of  every  such  prisoner,  at  whose  suit  any  such  prisoner 
"  shall  be  charged  in  custody  or  execution,  and  who  sliall,  by  any 
"  memorandum  or  writing,  to  be  signed  by  such  creditor  or  creditors, 
*'  before  any  such  conveyance  or  assignment  shall  be  made,  consent 
"  to  any  such  prisoner's  being  discharged  out  of  gaol  or  prison,  at 
"  his  her  or  their  suit,  and  agree  to  accept  a  proportionable  dividend 
"  of  such  prisoner's  estate  and  effects,  with  the  creditor  or  creditors, 
"  who  shall  have  required  any  such  prisoner  to  be  brought  up ;  and 
*'  if  there  shall  be  no  other  creditor  or  creditors,  or  there  being  any 
"  such,  if  he  she  or  they  shall  not  agree  in  writing  to  discharge  such 
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**  prisoner,  and  accept  such  proportionable  dividend  as  aforcsnid, 
*'  then  in  trust  lor  the  creditor  or  creditors  only,  who  shall  require 
"  any  such  prisoner  to  be  brought  up  for  the  purpose  aforesaid  : 
**  And,  by  such  assignment  and  conveyance  as  aforesaid,  all  the 
**  prisoner's  estate  and  etVects  shall  be  vested  in  the  creditor  or  cre- 
*'  ditors,  to  whom  the  same  shall  be  assigned  and  conveyed,  in  trust 
'•  as  aforesaid  ;  and  if  any  overplus  shall  remain  of  any  such  ])ri- 
"  soncr's  estate,  after  payment  of  the  debt,  or  damages  and  costs, 
*'  which  shall  be  due  to  any  creditor  or  creditors  at  whose  suit  any 
*'  such  prisoner  shall,  in  pursuance  of  this  act,  be  discharged  out  of 
"  g"aol  or  prison,  and  all  reasonable  charges  expended  in  or  by  means 
"  of  getting  in  such  estate  or  effects,  the  same  shall  be  paid  to  such 
"  prisoner,  his  or  her  executors  administrators  or  assigns." 

"  And,  upon  every  such  discovery,  assignment  and  conveyance  being 
"  made  and  executed,  to  the  satisfaction  of  the  court,  judge  or  judges 
"  of  assize,  justice  or  justices  of  great  session,  before  whom  the  satne 
"  shall  be  made,  every  such  prisoner  shall,  by  such  court,  &,c.  be 
*'  discharged  and  set  at  liberty,  in  the  actions  and  charges,  at  tlie 
"  suit  of  the  creditor  or  creditors  who  sliall  require  him  or  her  to  be 
"  so  brought  up,  and  also  in  the  actions  and  charges  of  every  other 
"  creditor  who  shall  sign  such  consent  as  aforesaid,  for  his  or  her  dis- 
"  charge,  with  the  same  benefit  of  making  use  of  such  discharge,  as 
"  is  therein  before  provided  for  prisoners  seeking,  and  who  shall  ob- 
"  tain  their  discharge,  under  the  provisions  contained  in  the  former 
"  part  of  this  act :  And  no  stamp  shall  be  necessary  on  any  such  as- 
"  signment  and  conveyance,  or  any  rule  or  order  which  shall  be  made 
"  for  any  such  discharge." 

"  But,  notwithstanding  any  discharge  obtained  by  virtue  of  this  act, 
"  for  the  person  of  any  prisoner,  the  judgment  obtained  against  every 
"  such  prisoner  sliall  continue  and  remain  in  force,  and  execution  may 
*'  at  any  lime  be  taken  out  thereon,  against  the  lands,  tenements,  rents 
"  or  hereditaments,  goods  or  chattels  of  any  such  prisoner,  other  than 
"  and  except  the  necessary  wearing  apparel  and  bedding  for  himself 
**  and  family,  and  the  necessary  tools  for  the  use  of  his  trade  or  oc- 
"  cupation,  not  exceeding  10/.  in  value  in  the  whoIe%  as  if  he  had 
"  never  been  before  arrested,  taken  in  execution,  and  released  out  of 
**  prison*^."  These  clauses  have  been  construed  to  extend  to  a 
prisoner  in  execution  on  an  attachment,  for  non-payment  of  costs, 
pursuant  to  an  award''.     And  it  is  competent  for  any  one  creditor, 

a  In  the  compulsive  clause,  §  17.  the  ex-       point  of  value, 
ception  is  general,  and  extends  to  all  wear-  b  32  Geo.  II.   c.  2S.   '  '20. 

ing  apparel,  &.C.  without  any  reslriction  in  c  s  Taiuit.  37.    1  Moore,  494.  S.  C. 
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^v|,oc<^  <'c'>t  'loes  not  exceed  ./300,  besides  costs,  to  coiDpel  liis  debtor 
to  make  an  assii^nineiit  of  his  estate  and  cfTects,  for  the  beiulit  of  all 
Ids  creditors,  althouf^li  the  agt^rei^ate  of  the  debts,  for  which  he  is  in 
execution,  exceed  that  sum*.  But  a  prisoner  in  execution,  at  the 
suit  of  a  creditor  whose  debt  exceeds  .£300,  is  not  liable  to  be  brought 
up,  under  the  compulsory  clauses  of  the  Lords'  act,  to  make  an 
assigmiient  of  his  estate  and  effects'".  The  notices  required  by  the 
above  act,  need  not  bo  personally  served  on  (he  detaiiiini;  creditors  : 
And  uhere  the  service  was  sworn  to  be  on  the  attorney  of  a  creditor 
residinj^  abroad,  it  was  deemed  sufficient,  althoui];;h  the  affidavit  did 
not  state  that  he  was  the  attorney  lust  eiriployed  in  the  suit  under 
wtiich  the  insolvent  was  detained,  the  objection  beinjj  taken  by  tin; 
insolvent,  and  not  on  the  part  of  the  creditor*^.  It  has  also  been 
adjudi^ed,  that  the  effects  acquired  by  an  insolvent,  after  his  discharge 
under  the  34  Geo.  111.  c.  69.  are  liable  to  be  taken  in  execution, 
for  a  debt  due  before**. 

For  the  relief  of  debtors  in  execution  for  small  debts,  it  is  enacted 
by  the  statute  48  Geo.  Ill,  c.  123.  that  "  all  persons  in  execution 
"  upon  any  judijment,  in  whatsoever  court  the  same  may  have  been 
*'  obtained,  and  whether  such  court  be  or  be  not  a  court  of  record, 
"  for  any  debt  or  damages  not  exceeding  the  sum  of  20/.,  exclusive 
*'  of  the  costs  recovered  by  such  judgment,  and  who  shdl  have  lain 
*'  in  prison  thereupon  for  the  sj)ace  of  twelve  successive  calendar 
"  months  next  before  the  time  of  their  aj)plication  to  be  discharged  as 
"  thereinafter  mentioned,  shall  and  may,  upon  his  her  or  their  appli- 
"  cation  for  that  purpose  in  term  time,  made  to  some  one  of  his  ma- 
"  jesty's  superior  courts  of  record  at  Westminster,  to  the  satisfaction 
**  of  such  court,  be  forthwith  discharged  out  of  custody,  as  to  such  ex- 
"  ecution,  by  the  rule  or  order  of  such  court  :  Provided  always,  that  in 
"  the  case  of  any  such  api)Hcation  being  made  to  be  discharged  out  of 
"  execution,  upon  a  judgment  obtained  in  any  of  his  majesty's  su- 
*'  perior  courts  of  record  at  Westminster,  such  application  shall  be 
"  made  to  such  one  of  those  courts  only,  wherein  such  judgment 
"  shall  have  been  obtained  ;  and  that,  whether  the  person  so  in  exe- 
"  cution  shall  then  be  actually  detained  in  the  gaol  or  prison  of  the 
"  same  court,  or  shall  then  stand  committed  on  habeas  corpus  to  the 
"  gaol  or  prison  of  another  court." 

»  5  Barn,  k  Aid.  531.  1  Donl.  St  Ryl.  25.  *■  6  D;iriif.  &  East,  366.  and  see  8   East, 

S.  C.  55.  S.  P.  upon  tlie  insnlvent  act  of  41  Geo. 

•>  1  Dowi.  &  Ryl.  165.  HI-  c-  '^0.  See  also  tin*  insolvent  act  of  44 

«  5  Barn.  St  Aid.  749.  1  Dowl.  &  Ryl.  394,  Geo.  III.  c.  108.  §  63. 
S.  C, 
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"  Provided  always,  that  for  and  notwithstanding  the  discharge  of 
*'  any  debtor  or  debtors  by  virtue  of  this  act,  the  judgment  where- 
«'  upon  any  such  debtor  or  debtors  was  or  were  takeri  or  charged  in 
*'  execution,  shall  nevertheless  remain  and  continue  in  full  force  to  all 
'*  intents  and  purposes,  except  as  to  the  taking  in  execution  the  person 
**  or  persons  of  such  debtor  or  debtors  thereupon,  as  is  thereinafter 
"  provided  ;  and  that  it  shall  and  may  be  lawful  for  the  creditor  or 
"  creditors,  at  whose  suit  such  debtor  or  debtors  had  been,  was  or 
*'  were  so  taken  or  charged  in  execution,  to  take  out  all  such  exe- 
*'  cution  or  executions  on  every  such  judgment,  against  the  lands, 
"  tenements,  hereditaments,  goods  and  chattels  of  any  debtor  or 
"  debtors,  (other  than  and  except  the  necessary  wearing  apparel  and 
"  bedding  of  and  for  him  her  or  them,  and  for  his  her  or  their  family, 
*•  and  the  necessary  tools  for  his  her  or  their  trade  or  occupation, 
"  not  exceeding  the  value  of  10/.  in  the  whole,  or  to  bring  any  such 
"  action  or  actions  on  any  such  judgment,  against  such  debtor  or 
"  debtors  respectively,  or  to  bring  any  such  action,  or  use  any  such 
"  remedy,  for  the  recovery  and  satisfaction  of  his  her  or  their  de- 
**  mand,  against  any  other  person  or  persons  liable  to  satisfy  the  same, 
"  in  such  and  the  same  manner,  but  in  such  and  the  same  manner  only, 
"  as  such  creditor  or  creditors  otherwise  could  or  might  have  done, 
"  in  case  such  debtor  or  debtors  had  never  been  taken  or  charged  in 
"  execution  upon  such  judgment." 

"  Provided  also,  that  no  debtor  or  debtors  who  shall  be  duly  dis- 
"  charged  in  pursuance  of  this  act,  shall  at  any  time  afterwards  be 
"  taken  or  charged  in  execution,  upon  any  judgment  therein  so  as 
♦*  before  declared  to  continue  and  remain  in  full  force,  nor  be  arrested 
"  in  any  action  to  be  brought  on  any  such  judgment ;  and  that  no 
"  proceeding  whatsoever  by  scire  facias,  action  or  otherwise,  shall 
"  be  maintained  or  had  against  the  bail  in  any  action  upon  the  judg- 
"  raent,  wherein  the  defendant  or  defendants  shall  have  been  charged 
"  in  execution,  and  afterwards  discharged  by  virtue  of  the  provisions 
"  of  this  act."  A  plaintiff  who  has  lain  in  prison  more  than  twelve 
months,  under  an  execution,  for  the  costs  of  a  nonsuit  not  amounting 
to  201.,  is  entitled  to  be  discharged  under  the  above  statute\  But 
this  act  of  parliament  being  confined  to  persons  in  execution  upon  a 
judgment,  it  has  been  holden,  that  one  in  custody  on  an  attachment^ 
for  non-payment  of  money  under  20/.  found  due  by  an  award  made  a 
rule  of  court,  is  not  entitled  to  his  discharsre  under  it''.  So  a  defendant 
in  custody  on  an  attachment,  for  non-payment  of  money  awarded  by 
the  master  to  the  prosecutor  of  an  indictment  for  an  assault,  of  which 

»  3  Maule  &,  bel.  282.  b  jq  Hast,  408.  2  Bain.  &.  Aid.  61. 
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the  defendant  was  convicted,  is  not  entitled  to  liis  discharge  under 
the  above  act,  after  havini^  been  imprisoned  twelve  calendar  months; 
although  the  sum  awarded  for  damages  do  not  exceed  20/.  exclusive 
of  costs".  On  a  motion  for  the  discharge  of  an  itisolvent  debtor 
under  the  above  statute,  the  rule,  in  the  Common  Pleas,  is  in  the 
first  instance  only  a  rule  nisV'. 

By   a   subsequent  statute",  a   court  was   established   for  the  per- 
manent relief  of  insolvent  debtors  in  England,  called  '  Tha  Court /or 
relicj"  of   inholvcnt    dohtorn.^      Uy  that   act    of    parliament,    every 
person    who   was    a    prisoner    in    any    ]>rison,    in    that    part    of    the 
united    kingdom    called  England,    upon    any    process    whatsoever, 
issuing  from  any  court   whatsoever,  for  or   by    reason  of  any  debt, 
damage,  costs,  sum  or  sums   of  money,  or  contempt   for   non-pay- 
ment  of  money,    and  who  had  been  in  actual  custody  upon  some 
j)rocess,    for  some   or   one  of  the  said   debts   or    demands,    during 
the  space  of  three  calendar  months  or  more,  might  have  applied   by 
petition,    in    a   summary  way,   to    the  said  court,    for   his    or   her 
discharge  from  such  imprisonment,  according  to    the  provisions   of 
the    said  act :    And   in  case   the   said    court  were    of  opinion    that 
such  prisoner  was    entitled  to  the  l»enefit   thereof,    it   was   enacted, 
that  the  said  court  should  so  order  and  adjudge  ;  and  should  appoint 
a  proper  person  or  j)crsons  to  be  assignee  or  assignees  of  the  estate 
and  eifects  of  such  prisoner,  for  the  purposes  of  that  act ;   and  should 
order    proper    conveyances    and    assignments    of    such    estate    and 
effects  to  be  made  by    such  prisoner,    according  to  that  act ;    and 
should  also  order  all  books,  papers  and  writings,  in  the  custody  or 
power  of  such   prisoner,   relating  to  the  estate  and    effects  of  such 
prisoner,  and  the  demands   of  his  or  her  creditors,  to  be  delivered 
on  oath  to  such  assignee  or  assignees,  or  otherwise  to  be  disposed 
of   as  such  court  should  direct ;    and,    upon   the  due  execution   of 
such    conveyances  and   assignments    as    aforesaid,    and    delivery  of 
such  books  papers  and  writings  as  aforesaid,  as  such  court  should 
direct,  such  court  should  order  such  prisoner  to  be  discharged  from 
custody.     A    person    attending    the    court   under    that  act,    for   tho 
purpose  of  opposing  the  discharge  of  a  debtor,  was  holden  to  be  pri- 
vileged from  arrest,  in  the  same  manner  as  when  in  attendance  upon 

•  '2  M.iule  &  Sel.  201.  when  in  custody,  before  the  Commissioners 

*"  7  Taunt.  37.  467.  of   the    Insolvent    court,  see  2  Chit.  Rep. 

'53  Geo.  III.  c.  102.  §  1.  10.  (Loiil  7?e(/«-  223.  See  also  the  statute  54  Geo.  III.  c.  23. 

Hule'i  net,)  amended  by  the  56  Geo.  HI.  c.  (  14.  as  to  recognizances  to  be  entered  into 

102.  and  continued  bythe  59  Geo.  III.  c.  129.  by  prisoners,  for  the  future  payment  of  their 

§  1 .  And  for  the  mode  of  brinsins  up  debtors,  dcbt.<!,  and  the  proceedings  thereon. 
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any  other  court".  But  the  act,  it  seems,  did  not  discharge  the  prisoner 
from  all  his  debts  ;  but  only  from  the  demands  of  such  of  his  creditors 
as  were  named  in  his  schedule,  and  specified  in  the  or^'/^'T  of  dischara^e''. 
And  a  plea  of  discharj^e  is,  under  that  statute,  no  bar  to  an  action  of 
trespass  for  mesne  profits,  accruing  before  the  discharge"^. 

The  above  act  of  parliament  having  expired,  another  was  made'', 
for  the  relief  of  insolvent  debtors  in  England ;  by  which  it  is 
enacted,  that  "  it  shall  be  lawful  for  any  person,  in  that  part  of 
"  the  united  kingdom  called  England,  who  shall  be  in  actual  custody 
"  upon  any  process  whatsoever,  for  or  by  reason  of  any  debt,  damage, 
"  costs,  sum  or  sums  of  money,  or  for  or  by  reason  of  any  contempt 
**  of  any  court  whatsoever,  for  non  payment  of  any  sum  or  sums 
**  of  money,  or  of  costs,  taxed  or  untaxed,  either  ordered  to  be  paid, 
**  or  to  the  payment  of  which  such  person  would  be  liable  in  purging 
*'  such  contempt,  or  in  any  manner  in  consequence  of,  or  by  reason 
"  of  such  contempt,  at  any  lime  within  the  space  of  fourteen  days 
"  next  after  such  court  shall  have  been  fully  constituted  and  esta- 
*'  blished,  or  within  the  space  oi  fourteen  days  next  after  the  cotn- 
"  raencement  of  such  actual  custody,  or  within  such  further  time  as 
"  the  said  court  shall  think  reasonable,  to  apply  by  petition  in  a  sum- 
"  mary  way,  to  the  court  to  be  established  by  virtue  of  this  act,  for 
"  his  or  her  discharge  from  such  confinement,  according  to  the  provi- 
"  sions  of  this  act ;  and  in  such  petition  shall  be  stated  the  place 
"  wherein  such  prisoner  shall  be  then  confined,  the  time  when  such  pri- 
"  soner  was  first  charged  in  custody,  together  with  the  name  or  names 
*'  of  the  person  or  persons  at  whose  suit  or  prosecution  he  or  she 
"  shall,  at  the  time  of  presenting  such  petition,  be  detained  in  cus- 
"  tody,  and  the  amount  of  the  debts  and  sums  of  m.oney,  and  also  of 
*'  such  costs  as  aforesaid,  so  far  as  the  amount  of  such  costs  is  ascer- 
"  tained,  for  which  such  prisoner  shall  be  so  detained  ;  and  shall  pray 
"  to  be  discharged  from  custody,  and  to  have  future  liberty  of  his  or 
"  her  person,  against  the  demands  for  which  such  prisoner  shall  be 
*'  then  in  custody,  and  against  the  demands  of  all  other  persons  who 
**  shall  be,  or  claim  to  be  creditors  of  such  prisoner,  at  the  time  of 
"  presenting  such  petition  ;  which  petition  shall  be  subscribed  by  the 
**  said  prisoner,  and  shall  forthwith  be  filed  in  the  said  court ;  and 
"  such  prisoner  shall,  at  the  time  of  subscribing  such  petition,  duly 

»  6  Taunt.  356.  2  Marsh.  57.  S.  C.  Ante,  d  \   Geo.  IV.   c.  119.   This   statute  was 

198.  amended   by   3  Geo.  IV.   c.  120.  and   is  to 

■>  7  Taunt.  179.  1  Chit.  Rep.  222.  continue  in  force,  until  Vaefrsl  of  June  1825, 

c  3  Barn.  &.  Aid.  407.  2  Chit.  Rep.  222.  and  thenceforth  until  the  end  of  the  next 

S.  C.  session  of  Parliament. 
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'*  execute  a  conveyance  and  assignment,  in  such  manner  and  form  as 
"  the  said  court  shall  direct,  of  all  (he  estate,  riijlit,  title,  interest  and 
*'  trust  of  such  prisoner,  to  all  the  real  and  personal  estate  and 
**  ellects  of  every  such  prisoner,  exctjjt  (o  ihc  wearing-  apparel,  hed- 
**  diuff,  and  other  such  necessaries  of  such  ])risoner,  and  l.i-  ^,^■  !ier 
*'  family,  not  exceeding  in  the  uiiole  the  value  of //ij<:>m<«/ pounds,  so 
*'  as  to  vest  all  such  real  and  personal  estate  and  effects  in  llu^  pro- 
"  visional  assignee  of  the  said  court  ;  suhject  to  a  proviso,  that  in 
*'  case  such  prisoner  shall  not  ohlain  his  discharge  by  virtue  of  this 
*'  act,  such  conveyance  and  assignment  shall,  from  and  after  the  dis- 
**  mission  of  the  petition  of  such  jirisoner  praying  for  his  discharge, 
*'  be  null  and  void  to  all  intents  and  purj»oses\" 

V\  hen  the  petition  is  filed,  the  prisoner  is  required  to  deliver  in  a 
schedule  of  his  debts,  property,  ^c.*"  And  "  the  court  shall  forthwith, 
"  after  such  petition  and  schedule  shall  have  been  respectively  filed  in 
"  the  said  court,  cause  notice  thereof  to  be  given  to  the  creditor  or 
"  creditors,  at  whose  suit  such  prisoner  shall  be  detained,  or  the  at- 
*'  torney  or  agent  of  such  creditor  or  creditors,  and  to  the  other 
"  creditors  named  in  the  schedule  of  such  prisoner,  or  such  of  them 
"  as  the  said  court  shall  think  fit,  and  to  be  inserted  in  the  London 
*'  Gazette,  and  also,  if  the  said  court  shall  think  necessary,  in  some 
*'  other  newspaper  or  newspapers,  anel  shall  apj)oint  a  day  and  place 
"  for  the  hearing  of  the  matter  of  such  petition  ;  and  in  case  such 
"  notice  as  the  said  court  shall  direct  shall  have  been  given  by  any 
"  creditor,  of  his  or  her  intention  to  opj)ose  such  prisoner's  discharge, 
"  it  shall  and  may  be  lawful  both  for  the  said  creditor,  and  any  other 
"  of  the  creditors  of  the  said  prisoner,  to  oppose  such  prisoner's  dis- 
"  charge ;  and  for  that  purpose  to  put  such  questions  to  such  pri- 
"  soner,  and  examine  such  witnesses,  as  the  said  court  shall  think  fit, 
"  touching  the  matters  contained  in  such  petition  and  schedule,  and 
"  touching  such  other  matters  as  the  said  court  shall  be  of  opinion 
"  that  it  may  be  fit  and  j)ropcr  to  inquire  into,  in  order  to  the  due 
"  execution  of  this  act ;  but  no  creditor  shall  examine  or  oppose  the 
"  discharge  of  such  prisoner,  until  he  shall  make  oath  or  affidavit  of 
"  his  debt,  or  otherwise  satisfy  the  court  of  his  right  to  oj)posc  such 
^^  prisoner's  discharge,  if  required  so  to  do  by  such  prisoner  :  Pro- 
"  vided  always,  that  at  such  hearing,  any  creditor  or  creditors  so  op- 
"  posing  may  recjuire,  or  the  court  may,  if  it  shall  deem  it  necessary, 
"  order  that  it  shall  be  referred  to  an  officer  of  the  said  court,  to  in- 
"  vestigate  the  accounts  of  the  said  prisoner,  and  to  examine  into 
*'  the  truth  of  the  schedule  of  such  prisoner,  and  to  report  thereon  to 

*  §  4.  »<  §  6. 
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*•  the  said  court ;  and  the  said  court  may,  at  such  hearing,  proceed 
**  oil  the  other  matters  in  oj)position  to  the  discharge  of  such  prisoner, 
"  or  adjourn  the  said  hearing  thereof,  until  such  officer  shall  have  so 
**  made  his  report :  and  in  case  such  prisoner  shall  not  be  opposed, 
*'  and  the  court  shall  be  satisfied  with  the  said  schedule,  and  that  such 
"  prisoner  is  entitled  to  the  benefit  of  this  act,  then  and  in  such  case 
"  such  court  shall  so  declare,  and  shall  order  such  prisoner  to  be  dis- 
"  charged  from  custody  forthwith,  or  so  soon  as  such  prisoner  shall 
"  have  been  in  custody,  at  the  suit  of  one  or  more  of  the  persons  who 
"  were  creditors  at  the  time  of  petitioning,  or  who  have  since  be- 
*'  come  creditors  in  respect  of  debts  then  growing  due,  for  sucli 
"  period  or  periods,  not  exceeding  six  months  in  the  whole,  as  the 
"  said  court  shall  direct,  to  be  computed  from  the  time  of  filing  the 
"  petition  of  such  prisoner,  and  shall  in  such  order  specify  the  several 
"  debts  of  the  said  prisoner,  to  which  such  discharge  shall  apply ; 
"  and  such  discharge  shall  extend  to  all  process  issuing  from  any 
"  court,  for  any  contempt  of  any  court,  ecclesiastical  or  civil,  by 
*'  non-payment  of  money,  or  of  costs  or  exj)enses  in  any  cause  or  pro- 
"  ceeding  in  any  court,  ecclesiastical  or  civil ;  and  in  case  it  shall 
"  appear  to  such  court,  that  the  opposition  to  the  petition  of  such 
"  prisoner,  by  any  of  such  creditors,  is  frivolous  and  vexatious,  that 
"  then  it  shall  and  may  be  lawful  for  such  court  to  award  such  costs 
"  to  such  prisoner,  as  shall  appear  unto  the  court  to  be  just  and  rea- 
"  sonable"."  But  it  is  remarkable,  that  there  is  no  provision  in  the 
act,  expressly  authorizing  the  court  to  make  an  order  for  tlie  dis- 
charge of  any  prisoner,  whose  discharge  is  opposed  by  his  creditors. 

The  future  effects  of  the  insolvent  are  liable  by  this  act** :  And 
"  when  any  order  for  the  discharge  of  any  prisoner  shall  be  made, 
"  the  said  court  may  also  order,  that  a  judgnient  shall  be  entered  up 
"  against  such  prisoner,  in  some  one  of  the  superior  courts  of  West- 
"  minster,  in  the  name  of  the  assignee  or  assignees  of  such  prisoner, 
"  or  of  such  provisional  assignee  as  aforesaid,  if  no  other  assignee 
"  shall  then  have  been  appointed,  and  shall  have  accepted  such  office, 
"  for  the  amount  of  the  debts  of  such  prisoner,  which  shall  at  the 
"  time  of  such  order  remain  due  and  unpaid  to  the  said  creditors, 
"  and  from  which  such  prisoner  shall  be  discharged  by  such  order; 
"  and  the  said  prisoner  shall  execute  a  warrant  of  attorney,  to  autho- 
**  rize  the  entering  up  such  judgment,  and  such  judgment  shall  have 
"  the  force  of  a  recognizance ;  and  such  order  of  the  court  to  be 
"  established  by  virtue  of  this  act,  shall  be  a  sufficient  authority  to  the 
"  proper  officer,  for  entering  up  such  judgment ;  and  when  it  shall 

»  j  16.  •>  §'25. '29,30. 
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appear,  to  the  satisfaction  of  the  said  court,  that  such  prisoner  is  of 
ahility  to  pay  such  debts,  or  any  part  thereof,  or  that  he  is  dead, 
leaving  assets  for  that  purpose,  the  court  may  permit  execution  to 
he  taken  out  upon  such  judgment,  or  put  in  force  any  other  power 
given  by  this  act,  against  the  property  acquired  by  such  prisoner 
after  his  discharge,  for  such  sum  of  money  as,  under  all  the  circum- 
stances of  such  prisoner,  the  court  shall  order,  such  sum  to  he  dis-- 
trihuted  rateably  amongst  the  creditors  ;  and  such  further  proceetl- 
ings  shall  and  may  he  had,  according  to  the  discretion  of  the  said 
court,  from  time  to  time,  until  the  whole  of  the  debts,  due  to  the 
several  persons  against  whom  such  discharge  shall  have  been  ob- 
tained, shall  be  fully  paid  and  satisfied,  together  with  such  costs  as 
Buch  court  shall  think  fit  to  award;  and  no  scire  yacia*  shall  be 
necessary  to  revive  such  judgment,  on  account  of  any  lapse  of 
time ;  but  execution  shall  at  all  times  issue  thereon,  by  virtue  of 
the  order  of  the  said  court :  Provided  always,  that  in  case  any 
such  application  against  such  prisoner  shall  ai)pear  to  the  court  to 
he  ill-founded  and  vexatious,  it  shall  be  lawful  for  the  court  not 
only  to  refuse  to  make  any  order  on  such  application,  but  also  to 
dismiss  the  same,  with  such  costs  as  to  the  court  shall  appear  rea- 
sonable'." In  the  construction  of  this  statute  it  has  been  holden, 
that  a  married  woman,  who,  with  her  husband,  was  in  execution  for  a 
debt  contracted  by  her  beforecoverture,  was  not  entitled  to  be  discharged 
under  it ;  she  not  being  capable  of  executing  a  warrant  of  attorney, 
and  complying  with  the  other  terms  required  by  the  statute''. 

•§25.  IV.  c.  123.  §  12. 

'"  5  Bam.  &.  AM.  1.59.  but  see  stat.  3  Geo, 
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Of  the  Removal  of  Causes,  Jrcnn  inferior  Courts. 

^I'lIE  (lifTerent  modes  of  commencing  actions,  in  the  courts  of 
Kini^'s  Bench  and  Common  Pleas,  having  been  already  con- 
sidered, it  may  be  proper  to  take  a  view  of  the  various  means  by 
which  they  are  removed  thither  from  inferior  courts.  These  are,  by 
writ  of  certiorari  or  habeas  corpus,  from  inferior  courts  of  record  ; 
or  by  writ  of  pone,  recordari  facias  loquelam,  or  accedas  ad  cu- 
riam,  from  such  as  are  not  of  record. 

The  writ  of  certiorari''  is  a  writ  issuini^  sometimes  out  of  Chan- 
cery'', and  sometimes  out  of  the  King's  Bench  or  Common  Pleas'^  ; 
and  lieth  where  the  king  would  be  certified  of  any  record  which  is 
in  the  Treasury,  or  in  the  Common  Pleas,  or  in  any  other  court  of 
record  ;  or  before  the  sheriff  and  coroners  :  or  of  a  record  before  com- 
missioners, or  before  the  escheator ;  in  which  cases  he  may  send  this 
writ  to  any  of  the  said  courts  or  officers,  to  certify  such  record  before 
him  in  banco,  or  in  Chancery,  or  before  other  justices,  where  the 
king  pleaseth  to  have  the  same  certified  :  and  he  or  they  to  whom  the 
certiorari  is  directed,  ought  to  send  the  same  record,  or  the  tenor  of 
it,  as  commanded  by  the  writ ;  and  if  they  fail  so  to  do,  then  an  alias 
shall  be  awarded,  and  afterwards  a  pluries,  with  a  clause  of  vel 
causam  nobis  signijices,  and  after  that  an  attachment,  if  good  cause 
be  not  returned  upon  the  pluries'K 

Suits  commenced  in  inferior  courts  of  record  may,  it  seems,  be 
removed  by  certiorari  into  the  Exchequer,  by  the  plaintiff  or  defen- 
dant^ :  And  this  court,  having  an  original  and  in  many  cases  an  ex- 
clusive jurisdiction  in  fiscal  matters,  will  not  permit  questions  in  the 
decision  of  which  the  king's  revenue  is  interested,  to  be  discussed 
before  any  other  tribunal.  On  such  occasions,  the  court  interposes 
upon  motion,   by  ordering   the   ])roceedings   to  be  removed  into  the 

«  Append.  Cliap.  XVI.  §  1,  Sec.  Palm.  362. 

b  /(/.  Chap.  XLV.  §  26.  <'  Skin.  244.  246.     And  see  Man.  Ex.  Pr. 

c2  Ld.  Raym.  836.  1  Salk.  148.  7  Mod.  152,  &.c.  for  the  diiTerent  modes  of  removing 

138.  S.  C.  Barnes,  345.  399.  Pr.  Reg.  221.  causes  into  the  court  of  Exchequer, 
•i  F.  N.  B,  245.  A.  B.  Gilb.  Exec.  175,  6. 
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ofTice  of  pleas'*.  Tlie  u<^ual  order,  in  cases  of  this  nature,  is  that  the 
action  he  removed  out  of  (he  King's  Bench  or  Common  Picas,  or 
other  court  in  which  it  is  dependiiii;:,  into  the  office  of  pleas  in  the 
Exchequer ;  and  that  it  shall  he  there  in  the  same  forwardness,  as  in 
the  court  out  of  which  the  action  is  removed.  This  order,  however, 
does  not  o|)erii((*  as  a  vertiorari,  to  remove  tlic  proeeediui^s  ;  hut  as  a 
personal  order  on  the  party;  to  stay  them  thert,  with  liberty  to  com'- 
mence  his  action  in  the  otlice  of  jjUsis  ;  and  of  course  calls  upon  the 
defendant  in  that  action  to  a|)|)ear,  to  acce|)t  a  declaration,  and  to  put 
the  plaintid'in  the  same  state  of  forwardness,  in  the  otlice  of  pleas, 
as  he  was  in  the  other  court''. 

>\'hen  a  certiorari  issues  out  of  Chancery,  it  is  returnable  in  that 
court  ;  and  the  record  when  l)rou:5;lit  up,  if  wanted  in  another  court, 
must  be  sent  there  by  mittimus".  And  anciently,  it  seems,  no  other 
court  but  the  Chancery  could  j^iant  a  certiorari,  on  a  suggestion, 
where  there  was  nothing  before  theui' ;  but  it  is  now  settled,  that  a 
record  may  be  removed  into  the  King's  Bench  or  Common  Pleas, 
as  well  by  certiorari  out  of  these  courts*,  as  by  certiorari  and  m,itti- 
mus  out  of  Chancery'  :  For,  as  llu;  King's  Hench  and  Common  Pleas 
have  the  superintendance  of  all  inlciior  jui  isdiciions,  their  proceed- 
ings are  r<?movable  into  these  courts,  in  order  that  the  judges  may 
insj)ect  the  record,  aiul  see  whether  they  keep  within  the  limits  of 
their  jurisdiction^. 

A  certiorari  lies  in  civil  actions  before  judgnaent,  in  the  King's 
Bench  or  Common  Pleas,  in  all  cases  where  these  courts  have  juris- 
diction, and  can  administer  the  same  justice  to  the  })arties  as  the 
court  below  :  and  though  the  cause  cannot  be  determined  in  the 
court  above,  yet  this  writ  may  be  granted,  if  the  inferior  court  have 
no  jurisdiction  over  it,  or  do  not  proceed  therein  according  to  the 
rules  of  the  common  law''.  But  if  the  inferior  court  have  jurisdiction, 
and  the  court  above  have  not,  a  certiorari  cannot  be  had  ;  as  where 
an  action  is  brought  in  London,  for  calling  a  woman  whore',  or  upon 
a  custom  or  bye-law  which  is  only  suable  in  the  inferior  court''.  A 
certiorari  also  lies,  to  remove  a  cause  from  the  court  of  the  isle  of 

a  llardr.  17(1.  Paikcr,  143.   1  Anstr.  '205.  XVI.  §  1,  &c. 

n.   iMaii.   Ex.   Pr.    161,  2.   164.  «.  1  Price,  ^  F.  N.  B.  244.  (A).  245.  (A.)  Gilb.  Exec. 

20G.  173,  6.  and  see  1  Madd.  Chan.  12. 

''  Per  Eyre,  Cli.  15.    1    Anslr.  205.  n.  and  »  Oilb.  Exec.  143.  1  Salk.  144,  5. 

see  8  Price,  584.  ''  1  Lil.  P.  R.  253. 

«  Append.  Chap.  XLV.  §  2S.  '  2  Kol.  Abr.  69.  Carth.  15. 

d  Gilb.  Exec.  153.  cites  41  Ass.  22.  ^  I   Salk.    352.    6  Mod.    177.  S.  C.  Say. 

«Cro.   Eliz.    821.   1    Ld.  Raym.  21G.  2  Rep.  156.  2  Bur.  77,  3.  2Blac.  Rep.  1060. 

Atk.  317.  Thes.    Dreu.  77.  Append.   Chap.  2  Bos.  &  Pul.  93. 
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Ely" ;  or  from  the  Cinque  ports^y  or  other  exempt  jurisdiction.  And 
even  in  the  case  of  a  customary  proceedinij  by  foreign  attachment,  if 
the  defendant  cannot  find  bail  below,  he  may  sue  out  &  certiorari ; 
and  upon  jiutting  in  bail  in  the  court  above,  the  cause  shall  go  on 
there"".  It  seems  to  have  been  formerly  holden,  that  no  certiorari  lay 
to  fFa/e*'',  or  a  county  palatine^  in  civil  cases* :  and  it  cannot  now 
be  had  as  a  matter  of  course^;  or  unless  a  S|)ecial  ground  be  laid,  as 
that  the  case  strongly  calls  for  a  trial  at  bar^.  By  the  statute  1  Geo. 
IV.  c.  87.  §  5.  "  it  shall  not  be  lawful  for  the  defendant  to  remove 
"  any  action  of  ejectment,  commenced  by  a  landlord  under  the  pro- 
"  visions  of  that  act,  from  any  of  the  courts  of  Great  Session  in  Wales, 
"  to  be  tried  in  an  English  county,  unless  such  court  of  Great  Ses- 
*•  sion  shall  be  of  opinion  that  the  same  ought  to  be  so  removed,  upon 
♦'  special  application  to  the  court  for  that  purpose."  And  where  a  cer- 
tiorari issued,  to  remove  a  cause  from  the  court  of  Great  Sessions  in 
IVales,  without  any  special  ground  for  so  doing,  and  without  any  notice 
having  been  given  to  the  opposite  |)arty,  but  was  not  delivered  to  the 
judges  of  that  court,  till  the  day  before  the  trial  would  in  coarse  have 
taken  place,  and  after  great  expenses  had  been  incurred  ;  the  court  of 
King's  Bench,  under  these  circumstances,  not  only  quashed  the  cer- 
tiorari, and  directed  a  procedendo  to  issue,  but  ordered  that  the 
party  who  issued  it,  should  pay  to  the  opposite  party,  the  costs  in- 
curred by  the  latter  in  the  court  below,  together  with  the  costs  of  the 
application**.  A  certiorari  lies  not  in  general,  where  the  debt 
or  damages  appear  to  be  under  Jorty  shillings':  but  the  court  of 
King's  Bench  have  refused  to  quash  a  certiorari  upon  this 
ground,  in  an  action  for  an  assault  brought  against  excise  officers, 
•who  could  not  have  had  an  impartial  trial  in  the  inferior  court''.  In 
criminal  cases,  a  certiorari  is  granted  of  course,  on  the  application 
of  the  crown  :  but  where  a  defendant  applies  for  it,  he  must  lay  some 
ground  before  the  court,  supported  by  affidavit'.  And  the  court  of 
King's  Bench  will  grant  a  certiorari,  to  remove  an  indictment  for  a 

•  1  Salk.  148.  2Lcl.  Raym.  836.  7  Mod.       E.  22  Geo.  III.  K.  B.  cited  in  Doug.  151. 
138.  S  C.   Williams  v.  Thomas,  E.  22  Geo.       fv.J 

in.  K.  B.  cited  in  Doug.  731.  fvj.     But  in  e  qji^,   £^gg^  gOl. 

the  Common  Pleas,  when  the  writ  is  direct-  f  Doug.  749.  tVilliamt  v.  Thomas,  E.  22 

ed  to  the  court  of  Pleas  of  the  Bishop  of  Geo.  III.  K.  B.  cited  in  Doug.  751.  (v). 

Ely,  it  should  be  indorsed  with  th«  words  t  Id.  ibid.  Append.  Chap.  XVI.  §  6. 

Itleqf  Ely,  before  it  is  sealed.  R.  E.  13  W.  »»  6  Barn.  &  Aid.  143. 

111.  C.  P.  and  see  3  East,  128.  '  Browul.  Brtv.  Jud.  140.  2  Brownl.  82. 

»>  1  Lii.  P.  R.  253.  257.  Moyle,  69.  Ciift,  374. 

e  I  Salk.  148.  2  Ld.  Raym.  657.  7  Mod.  ^  4  Durnf.  &  East,  499, 

138.  S.  C.  '  2  Durnf.  &  Ea»t,  89. 

*  ^Ub,  Exec.    202.  Williams  v.  Thomat, 


FROM    INFERIOR    COURTS.  40\ 

misdeinoanor,  from  the  Great  Sessions  in  IVales,  into  this  couri". 
But  the  court  refused  a  certiorari,  to  remove  an  indictment  for  a 
misdemeanor,  and  proceeding's  thereon  at  the  assizes,  after  convic- 
tion and  before  judgment ;  wliicli  was  |)rayed  fur  (ho  purpose  of  iip- 
plyiiif^  for  a  new  (rial,  on  the  judtre's  refusal  of  (he  evidence,  on  tlu; 
ffround  of  the  verdict  being"  aj^ainst  evidence,  and  the  judtje's  direc- 
tion^ 

After  judi^ment,  a  certiorari  does  not  in  general  lie,  to  remove  a 
cause  from  an  inferior  court;  and  therefore  if  it  he  returned  thereon, 
that  the  defendant  is  condemnetl  by  judi;-ment,  he  shall  be  rcmiinded, 
nnd  continue  in  prison,  without  being  let  to  bail  against  (he  will  of 
the  |)IaintilV,  un(il  ai'reement  be  made  widi  bin)  ol'  the  sum  adjudge(K. 
But  if  a  delendant  in  execution  have  an  action  depending  against 
him  in  the  court  below,  (his,  being  returned,  will  be  a  cause  of  de- 
tainer in  the  court  above  :  And  in  cases  of  absolute  necessity,  as 
Avliere  the  inferior  court  refuses  (o  award  execution ',  the  court  above 
will  grant  a  certiorari  after  judgment,  for  the  sake  of  doing  justice 
between  the  parties.  So,  where  the  inferior  court  acts  in  a  summary 
method,  or  in  a  new  course  different  iVom  the  common  law,  a  cer- 
tiorari lies  after  judgment ;  though  a  writ  of  error  docs  nof. 

If  the  judgment  of  an  inferior  court  be  removed  into  the  King's 
Bench  hy  certiorari,  and  the  party  sue  a  scire  facias  to  have  execu- 
tion ujjon  such  judgment,  he  ought  to  shew  in  his  scire  facias,  that 
it  is  the  judgment  of  an  inferior  court,  removed  hither  by  certiorari, 
and  to  point  out  the  particular  limits  of  the  inferior  jurisdiction,  and 
l)ray  execution  within  (hose  limits  :  But  if  the  judgment  be  removed 
into  the  King's  Bench  by  writ  of  error,  and  affirmed,  the  party  may 
have  execution  in  any  part  of  England  ;  for  by  the  affirmance  it  is 
become  the  judgment  of  the  King's  Bench^  And  now,  by  the  statute 
19  Geo.  III.  c.  70.  §  4.  reci(ing  that  |)ersons  served  with  process 
issuing  out  of  ini'erior  courts,  where  the  debt  is  under  tea  jjounds, 
(since  extended  tojifteen  pounds,  by  the  statute  51  Geo.  III.  c.  124. 
§  3.)  may,  in  order  to  avoid  execution,  remove  their  person  and 
effects  beyond  the  limits  of  the  jurisdiction  of  such  courts;  it  is  en- 
acted, that  "  in  all  cases  where  final  judgment  sliall  be  obtained  in 
"  any  action  or  suit,  in  any  inferior  court  of  record,  it  shall  and  may 
*'  be  lawful  to  and  for  any  of  his  majesty's  courts  of  record  at  JVest- 

*  3  Durnf.  &  East,  63S.  e  i  Salk.  263. 

»•  13  East,  411.  f  1  Ld.  Kaym.  216.  3  Salk.  320.    Carih. 

c  StaL  2  Hc-n.  V.  st.  1.  c.  2.  Year  Book,       391.  S.  C.  and   see  3    Durnf.   &  E.ist,  657. 
9  Hen.  VI.  8.  but  see  F.  N.  B.  242.  C.  Gilb.  Rci.l.  1 17. 

d   1  Lil.  P.  1^.252,  3. 

2  D 


402  OF    THE    REMOVAL,    OF    CAUSES, 

"  minster,  upon  aflidavit  made  and  filed  of  sucIj  judgment  being  ob- 
*'  tained,  and  of  diligent  search   and  inquiry  having  been  made  after 
"  the  person  of  the  defendant  or  his  eflects,  and  of  execution  having 
"  issued  against  such  person  or  effects,  and  that  they  are  not  to  be 
"  found    vviihin   the  jurisdiction  of  the    inferior   court,  to  cause  the 
"  record  or   the  said  judgment  to  be  removed  into  such  superior  court, 
*'  and  to    issue   writs   of  execution   thereupon,  to   the  sheriff  of  any 
"  county  or  place,  against   the  defendant's  person  or  effects,  in  the 
"  same   manner  as    upon   juilgments    obtained  in  the  said  courts  at 
"    JVestmin.ster  :''^   Which    provision   is  extended,  by    a   subsequent 
statute'',  to    the  courts  in  Wales,  and    the  counties   palatine^':  but 
from  these  courts,  a  transcript  of  the  record    is  to  be  removed,  and 
not  the  record  itself;  and  the  latter  act  extends  to  a// judgments,  for 
the  (/e/eHc/a«f  as  well  as  the /j/ain^^.     In   a  case   arising  upon  the 
former  of  these  statutes,  where  a  judgment  was  signed  against  a  de- 
fendant in   an    inferior  court  of  record,  and   he  surrendered  in  dis- 
charge of  his  bail,  but,  before  he  was  charged  in   execution,   he  was 
removed  to  the  Fleet  by  habeas  corpus  ;  the  court  of  Common  Pleas 
determined,  that  a  certiorari  might  be  granted  to  remove  the  record, 
in  order  to  charge  him  in  execution  in  the  Fleet,  on  the  ground  that 
although  the  case  of  a  prisoner  in  actual   custody  be   not    within   the 
express  terms,  yet  it  is   within  the  equity    of  the    statute*^.     But  the 
statute  19  Geo,  III.  c.  70.  §  4.  is  confined  to  suits  in  inferior  courts, 
where  the  proceedings  are  similar  to  those  in  the  superior  courts  ;  and 
therefore  does  not  extend  to   the  case  of  a  foreign  attachment**.     And 
a  certiorari,    we  have  seen%  will  not  lie,  to  remove  the  record  of  a 
judgment  obtained    against    a   defendant  in    the  county  palatine  of 
Durham,  for  the  purpose  of  enabling  his  bail  to  render  him  in  the 
court  of  King's  Bench,  though  he  be  a  prisoner  for  debt  in  the  cus- 
tody of  the  marshal. 

The  writ  of  certiorari,  which  is  required  to  be  on  a  twenty  shilling 
stamps,  should  be  directed  to  the  judge  or  judges  of  the  inferior 
court,  from  which  the  cause  is  intended  to  be  removed  ;  and  when  it 
is  for  the   removal  of  a  cause,  should  command  them  to  certify  the 

»  33  Geo.  III.  c.  68.  §  1.  33.    And  for  the  «   1  H.  Blac.  532,  3. 

forms  of  v/Tiis  of  cerliorari  and  proceedings  '^  5  Barn.  &  Aid.  821.   1  Dowl.    &  Fyl. 

on   this  statute,   see   Append.    Chap.  XVI.  537.  S.  C. 

§  8,  &c.  «  Ante,  288. 

^  And  see  the   statute  48    Geo,    III.   c.  f  2  Dowl,  &  Ryl.  177. 

XLIII.  wliioh  has  a  similar  provision,   ap-  E  Stat.  43  Geo.  Ill,    c.  149.  Schecl.   Part 

plicable  to   the  court  of  requests  for  Man-  II.    §111.  55  Geo.  HI.   c.  184.    Sched.  Part 

Chester.  11.    §  III. 


FROM   INFERIOR    COURTS.  403 

record,  wlfh  all  things  touchinj^  the  same^ :  therefore,  where  a  cer- 
liurari  in  such  case  was  to  certify  the  tenor  of  a  record,  it  was  super- 
seded as  erroneous  ;  for  hciiii;  to  remove  a  record  out  of  an  inferior 
court,  in  order  to  be  proceeded  on  in  a  sujjcrior  one,  it  ouj^ht  to  have 
been  to  certify  the  very  record  ;  for  otherwise  no  procecdin;^  could 
be  had  upon  it''.  Wlien  tlie  certiorari  issues  out  of  Chancery,  it  is 
an  originul  writ,  ami  may  he  tested  at  any  time  in  term  or  vacalion*" ; 
and  should  be  made  returnable  on  a  "general  return-day:  But  when 
it  issues  out  of  tiie  Kinc^'s  Bench  or  (Common  Pleas,  it  is  a  judicial 
writ,  and  should  be  tested  in  term-time;  and,  in  the  Kinj^'s  Bench, 
it  is  usually  made  returnable  on  a  day  certain  in  court**.  If  the  writ 
be  mis-directed",  or  otherwise  bad  in  point  of  law,  the  court  will 
order  it  to  be  quashed,  if  before  them  ;  or,  if  not  returned,  will  tyrant 
a  super Nedeaa^.  But  the  court  cannot  (piash  a  writ  that  is  not  bel'orc 
themf :  And  thoui^h  the  parties  to  whom  the  certiorari  is  directed, 
and  in  whose  keepinir  the  record  is,  may  object  to  make  a  return  of  it, 
on  account  of  an  informality  in  the  direction,  yet  they  having  in  iact 
returned  it  into  the  court  above,  no  such  objection  can  be  taken  by 
third  persons*''. 

The  writ  of  certiorari  lies  for  the  removal  of  all  causes  from  in- 
ferior courts,  whether  the  defendant  has  been  proceeded  against 
therein  by  capias,  or  other  process  :  And  it  will  lie,  to  remove  an 
ejectment  from  an  inferior  court''.  But  the  writ  of  haheas  corpus, 
which  will  next  be  considered,  oi\ly  lies  where  the  defendant  has  been 
arrested  upon,  or  served  with  a  copy  of  a  capias,  and  either  remains 
in  custody,  or  has  £^iven  bail.  'I'his  latter  writ,  though  its  direct 
object  be  to  biiiii^  uj)  the  body  of  the  defendant,  serves  consctjuentially 
to  remove  causes  against  him  from  inferior  courts  :  And  the  ground 
of  removal  upon  this  writ  is,  that  when  a  defendant,  against  wliom 
there  is  a  cause  depending  in  an  inferior  court,  is  removed  by  habeas 
corpus  into  the  court  above,  the  inferior  court  have  lost  their  juris- 
diction over  him  ;  and  not  having  jurisdiction  over  his  person,  they 
cannot  j)roceed  in  the  cause,  and  the  bail,  if  any,  in  the  inferior 
court  are  discharged'.     But  this  writ  only  lies  for  the  defendant,  and 

»  Append.  Chap.  XVI.  §  1,  &c.  Run.  Iject.  2  Hd.  174,  5.  Ad.  I-ject.   Q.  Ed. 

2  Atk.  317.  and  sec  1  Madd.  Clian.  12.  176,  7.  femb.  contra. 

«=  Trye,  10.  >  skin.  244,  5.  And  see  3  Bac.  Abr.  15.  3 

<*  Thes.  Dicv.  G7,  8.  Append.  Chap.  XVI.  Maule  &  Sel.   328.    in  which   latter  case  it 

§  'i^if-  was  holden,  that  upon   the  removal   of  a 

2  Atk.  318,  19.  cmse  by  cerlioraii,  out  of  an  inferior  court. 

Id.  3\8.  and  see  Say.  Rep.  156.  the  i>kdges  below  are  dischnrged,  by  putting 

B  4  Diirnf.  &  East,  499.  in  and  perfecting  bail   above:    and  the  dis- 

•>  Goodrisbt  ex  dim.  Sadler  v.  Dring,  U.  3  tinction  seems  to  be,  that  when  the  plaintiflf 

k.  4  Geo.  IV,  K.  B.  but  see  Barnes,  421.  removes  the  cause,  the  bail  arc  immediately 

2  D  2 
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cannot  be  had  by  the  plaintiff,  to   remove  his  own    cause   from   an 
inferior  court'. 

The  writ  of  habeas  corpus,  of  which  something  has  been  already 
said^  as  it  is  used  to  remove  prisoners  into  the  custody  of  the  marshal 
of  the  King's  Bench  or  warden  of  the  Fleet  prison,  is  a  judicial  writ, 
issuin""  out  of  the  court  of  King's  Bench  or  Common  Pleas  :  and,  like 
i\\c  certiorari,  shoidd  be  directed  to  the  judge  or  judges  of  the  in- 
ferior court,  in  which  the  record  is''  ;  commanding  them  to  have  the 
body  of  the  defendant,  together  witli  the  day  and  cause  of  liis  being 
taken  and  detained,  to  do  and  receive'',  &c.  There  is  an  old  rule  of 
court',  by  which  the  habeas  corpus,  when  directed  to  the  inferior 
couris  oi  London,  Westminster,  Southwark,  and  other  courts  within 
five  miles  of  London,  might  have  been  returnable  immediate ;  but 
otherwise  it  must  have  been  returnable  on  a  day  certain  in  court*. 
This  rule  however  having  fallen  into  disuse,  the  writ,  we  have  seen^, 
is  now  always  made  returnable  immediate. 

The  writ  of  certiorari  or  habeas  corpus,  when  delivered  to  the 
judge  or  judges  of  the  court  below,  instantly  suspends  their  power  ; 
so  that  if  they  afterwards  proceed,  it  is  a  contempt,  for  which  they  are 
liable  to  an  attachment;  and  the  subsequent  proceedings  are  void  and 
coram  non  judice".  On  receipt  of  the  writ  therefore,  it  should  be 
forthwith  allowed  and  returned  :  And  the  officer  cannot  refuse  to 
obey  it,  under  pretence  of  not  being  paid  his  fees  in  the  court  below, 
or  the  charges  of  bringing  up  the  defendant'' :  for  the  former,  he  has 
a  proper  remedy  by  action  ;  and  for  the  latter,  if  not  paid,  the  defen- 
dant may  be  remanded'. 

It  was  formerly  usual  for  the  defendant  in  an  inferior  court  to  sue 
out  a  writ  of  certiorari  or  habeas  corpus,  and  keep  it  in  his  pocket, 
without  producing  it,  till  issue  was  joined,  the  jury  sworn,  and  the 
plaintiff  had  given  his  evidence;  by  which  means  the  plaintiff  was 
not  only  put  to  a  considerable  expense,  but  the  defendant,  knowing 

discharged  ;    but  when   the    defendant  re-  f  Ante,  35 1 . 

moves  it,  they  are  not  discharged  until  bail  g  Bro.  Abr.  tit.   Cause  de  remover  plea,   pi. 

above  be  put  in  and  perfected.    Id.  330.  Per  48,    1  Salk.    148,9.    2  Ld.  Raym.    837,8. 

Bay  ley,  3.  S.  C.  Gilb.  Exec.  144.  200.  202.  Giib.  Repl. 

a  Cas.  Pr.  C  P.  5.  Pr.  Reg.  2IG.  Ante,  in.  Doug.  749.  as  to  the  writ  o{ certiorari ; 

352.  and  Cro.  Car.   261.    1    Mod.   195.  T.  Jon. 

^  j4nle,3i9,lic.  209.  3  Mod.   85.   Skin.   244.   1    Salk.    148. 

c  For  (he  direction  of  the  writ  of  habeas  352.  6  Mod.  177.  S.  C.  as   to  the   writ  of 

corpus  in  particular  cases,  see  Append.  Chap.  habeas  corpus. 

XVI.  §  15.  h  2Str.  814.   2  Bur.  1152.  and  see   Pr. 

d  Append.  Chap.  XVI.  §  13.  Reg.  219.    1  H.  Biac.  105. 

e  R.  M.  1G54.  §  8.    K.  B.  and  see  R.  M.  '  1  Str.  308.  2  Str.  1262. 
}654.   §11.  R.H.  13  &  14  Cur.  II.  C.  P. 
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beforc-liaiid  what  proofs  he  could  produce,  had  an  opporluuity  of  op- 
posin£^  theui  by  false  nitnesses*.  To  remody  this  nii^chicf,  it  was 
enacted  hy  the  statute  43  \h\h.  c.  o.  that  "  no  writ  of  lidhcdH  corpus, 
"  or  other  writ  to  remove  any  cause  (h^pendini;  in  an  iiifcrior  court, 
*'  haviiii;  jurischction  thereof,  shall  hi;  received  or  allowed  hy  the 
"  judges  or  oIlictTs  of  such  court,  hut  (hey  may  proceed  therein  as  if 
"  no  such  writ  were  sued  forth  or  delivered,  except  the  said  writ  he 
"  delivered  to  such  judges  or  ofHcors,  before  the  jury  have  apjiearcd, 
"  and  one  of  (Iumu  is  sworn."  And  still  further  to  avoid  vexatious 
delays,  hy  (he  removal  of  causes  out  of  infi.'rior  courts,  it  was  enacted 
by  the  statute  21  Jac.  1.  c.  23.  §  2.  (hat  "  no  writ  of  habeas  corpus^ 
"  certiorari,  or  other  wri(,  except  writs  of  error  or  attaint,  to  stay 
"  or  remove  any  cause  depending'  in  an  inferior  court  of  record, 
*'  having  jurisiliclion  thereof,  whore  (he  same  arises  within  its  juris- 
"  diction,  shall  be  received  or  allowed  by  the  judges  or  officers  of 
"  such  court,  hut  they  may  proceed  (herein,  &c.  except  the  said  writ 
"  be  delivered  to  such  judges  or  officers,  before  insue  or  demurrer 
"  joined  in  (he  said  cause  ;  so  as  the  same  be  not  joined  within  six 
"  weeks  next  aftc;  the  arrest,  or  appearance  of  the  defendant,"  Tiiis 
s(atuie  is  confined  to  inferior  courts  of  record  ;  and  does  not  extend 
to  the  case  of  an  interlocutory  judgment :  therefore,  the  practice  iu 
that  case  is  to  allow  thu  habeas  corpus  or  certiorari,  in  like  manner 
as  upon  (he  43  Eliz.,  provided  it  be  delivered  at  any  time  before  (he 
jury  are  sworn'' ;  which  is  also  the  ])ractice,  where  issue  is  joined 
within  si.v  weeks  next  after  the  defendant's  arrest  or  appearance. 

By  the  statute  21  Jac.  I.  c.  23*^.  it  is  further  provided,  that  "  if  in 
''  any  cause,  not  concerning  freehold  or  inheritance,  or  title  of  land, 
*'  lease  or  rent,  commenced  or  depending  in  any  such  inferior  court 
"  of  record,  it  shall  appear  or  be  laid  in  (he  declaration,  that  (he 
"  debt  damages  or  (hings  demanded  do  not  amount  to  or  exceed  the 
"  sum  of  /iL-e  pounds,  then  such  cause  shall  not  be  stayed  or  re- 
"  moved  by  any  writ  or  writs  whatsoever,  other  than  writs  of  error 
*'  or  attaint :  And  if  any  writ  or  writs  shall  be  granted  or  sued  forth 
"  contrary  (o  the  intent  and  meaning  of  (his  act,  the  judges  of  the 
"  inferior  court  may  disallow  and  refuse  the  same,  and  ])rocced  as 
"  if  no  such  writ  liad  been  granted  or  sued  forth  :  provided  there  be 
"  an  utter  barrister,  of  three  years  standing  at  the  bar  of  one  of  the 
"  four  inns  of  court,  steward  or  under-steward,  town  clerk,  judge  or 

^  Sec  the  preamble  to  the  statute  43  Eli/,  the  triitli,  and  tlie  intent  of  ihe  certiorari  in 

c,  5.  But  if  the  Cfr/iornri  had  been  delivered  such   case  was  not  to  slop  the  trial.     Gill). 

after  the  jury  were  charged  with  the   evi-  Exec.  144. 

tlence,  the  inferior  court  might  have    pro-  '' 2    Bur.  TiP.     but  see    I'r.    Ri'i'.    'il7, 

ceedcd  to   take  the   vcrdicJ,  and  then  cer-  Barnes,  2.!  1.  S.  C.  toH.'»a. 

tilled  J   because  the  jury  were  aworn  to  speak  "^  §  4. 
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"  recorder  of  such  inferior  court,  or  assistant  to  the  judge  or  judges 
"  of  the  same,  who  is  not  an  utter  barrister  of  that  standing,  there 
"  present,  and  not  of  counsel  in  any  action  or  suit  there  depending**." 
If  this  proviso  be  not  complied  with,  the  cause  maybe  removed  at 
any  time** :  and  the  court  will  not  grant  a  procedendo,  where  the 
judge  is  a  barrister,  if  he  be  not  present  at  the  trials 

Soon  after  the  making  of  tins  statute,  a  method  was  contrived  of 
removing  causes  for  sums  not  exceeding  Jive  pounds,  by  setting  up 
an  action  for  a  fictitious  demand  to  a  larger  amount ;  and  then,  upon 
suing  out  a  habeas  corpus,  all  the  causes  were  removed  together**. 
To  defeat  this  contrivance,  it  was  enacted  by  a  subsequent  statute*, 
that  "  the  judges  of  such  inferior  courts  as  are  described  in  the 
"  statute  of  James,  may  proceed  in  such  causes  as  are  therein  speci- 
"  fied,  which  appear  or  are  laid  not  to  exceed  the  sum  oi'Jive  pounds, 
**  although  there  may  be  other  actions  against  the  defendant,  wherein 
"  the  plaintiff's  demands  may  exceed  the  sum  of  live  pounds."  And 
lastly,  by  the  statute  19  Geo.  III.  c.  70.  ^  6.  which  takes  away 
the  arrest  under  ten  pounds  in  inferior  courts,  it  is  provided,  that 
"  no  cause,  where  the  cause  of  action  shall  not  amount  to  the  sum  of 
"  ten  pounds  or  upwards,  (since  extended  to  fifteen  pounds  or  up- 
wards, by  the  statute  51  Geo.  III.  c.  124.  §  3.)  "  shall  be  removed 
"  or  removeable  into  any  superior  court,  by  writ  of  habeas  corpus 
"  or  otherwise,  unless  the  defendant  shall  enter  into  a  recognizance 
"  to  the  plaintiff,  in  the  inferior  court,  with  two  sufficient  sureties,  in 
"  double  the  sum  due,  for  the  payment  of  the  debt  and  costs,  in  case 
"  judgment  shall  pass  against  him^  A  similar  recognizance  is 
required,  on  the  removal  of  causes  from  any  court  of  inferior  juris- 
diction, into  the  court  of  Common  Pleas  at  Lancaster,  where  the 
cause  of  action  does  not  amount  to  the  suna  of  10/.  or  upwards,  by 
the  statute  34  Geo.  III.  c.  58.  ^  2.  And  two  days  notice  exclusive 
must  be  given  of  the  bail,  in  the  court  below,  in  order  that  the  plaintiff 
may  have  an  opportunity  of  inquiring  into  their  sufficiency^. 

On  a  certiorari,  the  record  itself  is  returned,  in  the  condition  in 
which  it  was  when  the  writ  came  to  the  court  below** :  And  this  writ 
removes  all  things  done  in  that  court,  between   the  teste  and  return 

a  §  6,  g  Imp.  K.  B.  717.  Imp.  C.  P.  703. 

•>  Cio.  Car.  79.  3  Mod.  85.  "  Gilb.  Exec.  144.  200.  Gilb.  Repl.  117. 

c  1  Bur.  514.  S.  V.  1  Salk.  352.  6  Mod.  177.  S.  C.   2  Ld. 

'•  Palm.  403.  Raym.  1102.  2  Atk.  317.     For  the  forms  of 

*  12  Geo.  1.  C.  29.  §  3.  returns  of  proceedings  in  a  borough   court, 
^  For  the  form  of  a  scire  facias,  on  a  re-       see  Append. Chap.  XVI.  §  2.  in  the  Mayor's 
cognizance  of  bail  on  this  statute,    ite  Ap-       court  of  Lonrfo/J,  by  foreign  attachment,  id' 

I'viid.  Chiij).  XLUI.  §  15.  §  4  J  and  in  the  Great  sessions,  id.  §  12, 
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tjf  it°.  But,  upon  a  habeas  corpus,  tlie  record  itself  is  never  removeil 
as  it  is  upon  a  certiorari,  but  remains  below  ;  and  (lie  return  is  only 
an  aecoiint  or  history  of  the  proc'ee(!ini;s,  stated  and  sent  up  to  the 
superior  court,  to  enable  tlicru  to  jnd^c  and  dt-tcruiine  the  matter 
there''.  It  is  not  deemed  a  sullicient  return  to  a  habeas  corpus,  that 
before  the  coming"  of  the  writ,  the  party  was  b.iilijd  ;  for  he  is  Ktill  in 
custody  in  contemplation  of  law*^ :  And  when  the  writ  is  disallowed 
by  the  inferior  court,  for  any  of  the  causes  before  mentioned'',  it  must 
still  be  returned  to  the  superior  court,  with  the  s|)ecial  matter''. 

On  the  rt'turn  of  the  certiorari  or  habeas  corpus,  if  the  defenilant 
be  in  actual  custody  on  n)esne  process,  the  court  will  not  discharge 
him,  until  bail  be  put  in  and  j)erfected  above'^ ;  and  therefore  in  such 
ease,  the  usual  way  of  i^ainini^  the  defendant  his  liberty,  is  to  |)ut  in 
aud  perfect  bail  below,  before  the  writ  is  broughf^.  When  the  de- 
fendant is  not  in  actual  custody,  at  the  return  of  the  certiorari  or 
habeas  corpus,  he  must  j)ut  in  bail,  if  called  upon,  in  the  court 
above  ;  which  bail  is  either  common  or  special,  as  in  the  court 
beloTc. 

Before  the  statute  12  Geo.  I.  c.  09.  every  defendant,  not  being 
an  executor  or  administrator,  must  have  put  in  special  bail  upon 
a  certiorari  or  habeas  corpus,  in  all  actions  whatsoever,  except 
actions  for  words,  and  trilling  assaults,  unless  a  judge  had  otherwise 
ordered'".  Dy  that  statute,  "  no  person  shall  be  holden  to  special 
'*  bail,  upon  process  issuing  out  of  an  inferior  couit,  where  the 
'*  cause  of  action  shall  not  amount  to  the  sum  o^  forty  shillings  or 
"  upwards."  And,  by  a  subsequent  statute',  "  no  person  shall  be 
"  arrested,  or  holden  to  special  bail,  upon  such  process,  where  the 
"  cause  of  action  shall  not  amount  to  the  sum  of  ten  pounds  or  up- 
"  wards."  This  provision  has  been  since  extended  by  the  statute 
51  Geo.  111.  c.  12 i.  §  3.  to  "  all  actions  in  inferior  courts,  where 
"  the  cause  of  action  shall  not  amount  to  Jijteen  pounds,  exclusive  of 
"  any  costs,  charges  and  expenses,  that  may  have  been  incurred, 
*'  recovered,  or  become  chargeable,  in  or  about  the  suing  for  or 
"  recovering  the  same,  or  any  part  thereof  ;  except  where  the   cause 

•  1  Salk.  149.  2  L(l.  Raym.  838.  S.  C.  <=  I  Mod.  196.  3  Mod.  65.  Carlli.  5'J.   2 

*>  1  Salk.  352.  6  Mod.    n7.    S.   C.   Skin.  Cromp.  419,  20. 

2U.  And  for  the  f  .rm  of  a  return  that  the  '  R.  M.  I(i54.  §  7.  R.  11.  2  Juc.    U.  (a. J 

defendant  was  taken,  &c.  on  a  plaint  levied  K.  15.  K.  M.  1654.  §  10.  C.  P. 

in  the  sheriff's  court  of  London,  sec  Append^  g  New  Guide,  K.  B.  244. 

Chap.  XVI.  §  14.  ^  R.  M.  1C54.  §9.  R.  II.    2  &  3  Jkc.  IF. 

"Salmon  ^)-  Slade,  H.  25  &  2(3  Car.  11.  cited  K.  IJ.  R.  M.  1649.  rrg.   2.    R.   M.    l(".54.  § 

in  2  Cromp.  419.  1'2.  C.  P.   1  Salk.  98.  102. 

''  Ante,  405,  o.  '  19  Geo.  III.  c.  70. 
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"  of  sucli  action  sliall  arise  or  be  maintainable,  upon  or  by  virtue  of 
**  any  bill  or  bills  of  exchange,  promissory  note  or  promissory  notes  ; 
"  in  which  cases  the  parties  liable  thereupon  may  be  held  lo  special 
"  bail,  in  such  manner  as  if  this  act  liad  not  been  made  ;"  which 
statute  was  continued  by  the  57  Geo.  III.  c.  101.  Therefore,  at  this 
day,  unless  there  be  a  cause  of  action  to  that  amount,  the  defendant 
need  not  put  in  special  bail,  upon  a  certiorari  or  habeas  corpus,  in 
the  court  above  :  though,  if  it  be  under  that  amount,  he  must  enter 
into  a  recognizance  with  two  sureties  to  the  plaintiff,  in  the  court 
below,  pursuant  to  the  statute  19  Geo.  III.  c.  70.  §  6.  On  a  recog- 
nizance to  render  in  an  inferior  court,  if  the  proceedings  are  removed 
into  the  King's  Bench  by  writ  of  error,  a  render  in  that  court 
has  been  deemed  a  good  performance  of  the  condition^. 

At  the  return  of  the  writ  of  certiorari^,  or  habeas  corpus,  the 
plaintifl' should  obtain  a  rule  or  order  from  a  judge,  for  the  defendant 
to  j)ut  in  bail  within  /our  days  after  notice  of  the  rule,  if  in  term;  or 
in  vacation,  within  six  days  after  notice  thereof".  But  it  is  a  rule  in 
the  King's  Bench,  that  "  no  bail  shall  be  put  in  upon  any  writ  of 
"  habeas  corpus,  before  the  writ  is  returned  :  and  that  such  bail  shall 
"  not  be  taken  by  any  justice  of  this  court,  unless  that  writ,  with  th* 
"  return  thereof,  shall  be  offered  before  the  said  justice  to  be  filed,  at 
"  the  time  of  putting  it  in''."  If  a  defendant  be  arrested  by  process  of 
the  King's  Bench,  and  removed  by  habeas  corpus  to  the  Common 
Pleas,  he  may  put  in  and  justify  bail  in  either  courts 

The  bail  upon  a  habeas  corpus  are  taken  on  a  bail-piece,  which 
is  annexed  to  tiie  writ  and  return,  setting  forth,  in  the  King's  Bench, 
that  tiie  defendant  is  delivered  to  bail  upon  a  habeas  corpus,  at  the 
suit  of  the  plaintiff  or  plaintiffs  in  the  plaint ';  in  which  respect  it 
differs  from  the  bail-piece  upon  a  cepi  corpus:  In  the  Common 
Pleas,  the  bail-piece  contains  a  short  statement  or  abstract  of  the 
habeas  corpus,  v\ith  the  names  and  additions  of  the  bail,  and  the  sum 
sworn  to  ;  and  in  that  court,  it  is  filled  up  by  the  clerk  of  the  dockets, 
who  attends  one  of  the  judges  to  put  in  the  bail,  and  to  render^the 
principal,  if  necessary^  When  common  bail  are  sufficient,  the  bail- 
piece  should  be  filled  uj),  annexed  to  the  habeas  corpus  and  return, 
and  filed  by  the  defendant's  attorney  at  a  judge's  chambers,  within 

*  1  SU-.  49.  d  R.  H.  10  W.  III.  .ind  see    R.  M.  1651. 

b  1  Lil.  P.  R.  252.  R.  E.  29  Car.  II.  K.  B. 

<=  R.  II.   10  W.  III.   faj.    K.    B.   and  sec  e  1  Bos.  &  Pul.  311.  /}nle,2ib.  360. 

R.  M.  1C54.  §  8.  K.  B.  R.  M.  1G49.  reg.  2.  <"  R.  T,  8  W.  III.  reg.  3.  §    1.  K.  B.  and 

II.  M.  1651.  §  11,  12.  R.  II.  13  &  14  Car.  II.  see  Appei.d.  Chap.  XVI.  §  16,   &c. 

<-'•  !'•  g  Imp.  C.  P.  704.  701.'. 
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the  time  allowed  by  the  rule".  When  upecial  hail  arc  required,  (hey 
raay  he  put  in  at  any  time  pending  the  rule,  heforo  a  judge  in  town, 
commissioner  in  the  country,  or  judije  of  assi/e  in  his  circuit''  :  and 
they  are  either  absolute  or  de  bene  esse,  as  upon  a  cepi  carpus'^. 
The  recoj^nizance  of  bail,  in  the  Kini^'s  Bench,  is  t^eneral,  that  if  the 
defendant  be  condemned  at  the  suit  of  the  plaintiff  (or  plainliHs)  in 
the  pluinty  he  shall  satisfy  the  costs  and  condemnation,  or  render 
himself  to  the  custody  of  the  marshal :  but,  in  the  Common  Pleas,  it 
is  taken  in  a  penalty  or  sum  certain,  being  double  the  amount  of  the 
sum  sworn  to,  upon  condition  that  the  th'fcndant  do  aj)pear  to  a  new 
original,  to  be  filed  within  two  terms  ;  and  that  if  he  be  condemned 
in  the  action,  he  shall  pay  the  condemnation  money,  or  render  himself 
a  prisoner  to  the  Fleet :  and  in  that  court,  on  a  removal  by  habeas 
corpus,  the  original  should  it  seems  be  shewn,  upon  tendering  the 
declaration,  if  insisted  on  ;  and  agree  in  the  nature  of  the  action,  the 
sum  in  demand,  and  the  county,  otherwise  the  bail  are  not  liable''. 

When  special  bail  are  put  in  uj)on  a  habeas  corpus,  notice  thereof 
should  be  given  in  writing,  before  the  expiration  of  the  rule,  to  the 
plaintiU's  attorney' ;  who  is  allowed  twentif  eight  days  in  the  King's 
Bench,  or  in  the  Common  Pleas  trventy  days*^,  after  they  arc  put  in, 
to  except  to  them  :  and  if  he  do  not  except  to  them  for  insudiciency 
within  that  time,  the  bail-piece  should  be  fdcd  by  the  defendant's  at- 
torney, within ybj/r  days  after^.  If  the  bail  in  an  inferior  court  oflTer 
to  become  bail  in  the  action  in  the  King's  Bench,  the  plainlifl"  is  in 
general  compellable  to  take  them  ;  because  he  might,  but  did  not 
except  to  them  below  :  But  it  is  otherwise,  when  a  cause  comes 
hither  out  of  London  ,  for  the  sufficiency  of  the  hall  there  is  at  the 
peril  of  the  clerk,  and  he  is  responsible  to  the  plaintilF;  so  that  the 
plaiutiiriiad  not  the  liberty  of  excepting  to  them  ;  and  the  clerk  is  not 
res[)onsible,  if  they  be  deficient,  in  this  court,  though  he  was  in 
London''. 

If  the  plaintiff  be  dissatisfied  with  the  bail  put  in  by  the  defendant, 
he  should  obtain  a  rule  or  order  from  a  judge,  for  better  bail,  which 
will  entitle  him  to  a  procedendo,  unless  they  are  perfected  in  Jour 
days  after  service  of  the  rule' :  and  thcreui)on  the  same  or  different 
bail  must  justify,  (as  in  other  cases,)  within  the  four  days,  if  the  rule 

»  New  Guide,  K.  B.  250,  51.  II.   C.  P. 

••  R.  T.  8  W.  III.  reg.  3.  §  1 .  K.  B.  g  R.  M.  1654.  §  8.  R.  M.  16  Car.  II.  ami 

"  R.  M.  1654.  §  7,  8.  K.  B.   R,  M.   1654.  note  (b).  1  Salk.  98.  K.  B.  R.  M.  1654.  §  1 1. 

§  1 1.  R.  H.  13  &  14  Car.  II.  C.  T.  Ante,  253-  R.  H.  13  &,  14  Car.  II.  C.  P. 

"  R.  M.  1654.  §  12.  C.  P.  hi  Salk.  97. 

.  App.  ml.  Chap.  XVI.  §  20.  «  R.  M.  16  Car.  II.  (c).  K.  B. 
f  K.  M.  1054.  §  11.   U.  II.  13  &  14  Cur. 
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be  served  in  term ;  but  if  served  in  vacation,  it  is  sufficient  for  the 
defendant  to  give  notice,  within  the  time  allowed  by  the  rule,  of  an 
intended  justification  on  the  first  day  of  the  ensuing  term"*.  The 
court  of  King's  Bench,  we  have  seen'',  will  not  give  lime  to  correct  a 
misnomer  in  the  notice  of  justification  of  bail ;  and  it  is  a  rule  in 
that  court,  not  to  allow  time  for  justifyitig  bail  on  a  habeas  corpusy 
on  account  of  the  delay*^,  except  in  case  of  unavoidable  accident,  such 
as  the  unexpected  illness  of  the  bail*^.  Where  the  rule  for  better  bail 
was  served  on  the  14th  of  January,  and  the  bail  did  not  justify  until 
the  19th,  the  court  held,  that  the  plaintiff's  procedendo  was  regular*  : 
But  where  the  rule  expired  in  vacation,  a  render  on  the  first  day  of  the 
ensuing  term,  sedente  curia,  was  deemed  good  ;  though  notice  were  not 
given  till  afterwards  on  the  satne  day,  and  after  a  writ  of  procedendo 
had  issued  to  an  inferior  court,  where  the  cause  originated^ 

The  bail  upon  a  habeas  corpus  are  liable  to  all  the  actions  men- 
tioned in  the  return  of  it,  wherein  the  plaintiff  or  plaintiffs  shall  declare 
within  two  terms^.  But  this  must  be  understood  of  the  bail  upon  a 
habeas  corpus  before  declaration  ;  for  it  is  said,  that  if  the  plaintiff 
have  declared  before  the  habeas  corpws  delivered,  in  one  action  which 
requires  special  bail,  and  in  another  wherein  common  bail  is  sufficient, 
the  bail  shall  be  special  only  as  to  that  action  which  requires  special 
bail,  and  common  to  the  other''.  On  a  removal  aj^ter  declaration, 
special  bail  are  liable,  though  the  plaintiff  declare  in  a  different 
kind  of  action  in  the  court  above,  so  as  it  be  for  the  same  cause". 
And  where  one  of  the  Yeomen  of  the  King's  guard  had  been  arrested, 
without  leave  from  the  Lord  Chamberlain,  by  process  issuing  out  of 
the  Palace  court ;  and  that  court  had  refused  to  discharge  him  out  of 
custody,  on  filing  common  bail ;  and,  bail  above  having  been  put  in 
and  perfected  in  that  court,  the  defendant,  after  interlocutory  judgment 
signed,  removed  the  cause  into  the  King's  Bench  by  habeas  corpus, 
and  put  in  and  perfected  bail ;  the  court,  under  these  circumstances, 
refused  to  order  an  exoneretur  to  be  entered  on  the  bail-piece''. 

If  bail  be  not  put  in  and  perfected  in  due  time,  a  procedendo  may 
be  awarded' :  which  is  a  judicial  writ,  directed  to  the  judges  of  the 
inferior  court,  commanding  them  to  proceed  in  the  cause"",  notwith- 

a  New  Guide,  K.  B.  249.  ami  see  Append.  I'  Serk  v,  Newton,  H.  25  &  26  Car.  II.  2 

Chap.  XVI.  §  21.  Cromp.  428. 
b  Ante,  267.  i  1  Wiis.  277. 

<=  1  Chit.  Rep.  76.  faj.  Ante,  275.  ''  6  Barn.  &  Aid,  139.  2  Dow).  &  Ryl.  250. 

d  2  Chit.  Rep.  107.  Ante,  275.  S.C. 

e  1  Chit.  Rep.  150.  i  R,  M.  1654.  §8.  K.  B.  R.  M.  1654.  §  11. 

f  5  East,  533.  and  see  16  East,  387.  K.  II.  13  &,  14  Car.  II.  C.  P. 
f;  R.  II.  2  Jac.  II.  faj.  K.  B.  '"  Append.  Chap.  iLVI.  §  23,  4. 
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standing   the  writ  before  delivered  to  tlicm.     The  procedendo  re- 
moves the  suspension  created  by  the  certiorari,  or  hahean  corpus" : 
and  this  writ  may  also  be  awarded,  where  it  appears  upon  the  return 
of  the   habeas  corpun,  that  the  court  above  cannot  administer  the 
same  justice  to  tiie  parties  as  the  court  below ;  as  in  the  cases  before- 
mentioned'',    where   an  action   is   brouj^ht  in    London,  for  callinjj   a 
woman  whore  ;  or  upon  a  custom  or  bye  law,  which  is  only  suable  in 
the  inferior  court.     So,  where  a  habeas  corpus  was  brought  after 
interlocutory  and  before  final  judgment  in  an  inferior  court,   and  the 
defendant  died  before  the  return   of  it,  a  procedendo  was  awarded  : 
because,  by  the  8  &  9  W.  III.  c.  11.   the  j)laintiflr  may  have  a  scire 
facias  against  the  executors,  and  proceed  to  judgment,  which   he 
cannot  have  in  another  court ;  and  by  this  means  he  would  be  de- 
juived  of  (he  effect  of  his  judgment,  which  would  be  unreasonable". 
So,  where  an  action  was  brought  in  the  sheriff's  court  of  LondoUy 
against  two  partners,  and  one  of  them  brouglit  a  habeas  corpus,  and 
put  in  bail  for  himself  only,  a  procedendo  was  granted  :  for  otherwise 
the  plaintiff  would  have  been  disabled  from  going  on  in  either  courf*. 
And  a  procedendo  was  awarded  in  an  action  brought  in  the  Palace 
court,  on  a  bail  bond  given  to  the  officer,  on  process  issuing  out  of  that 
court  :  for,  by  the  statute  4  Anne,  c.  16.  §  20.  the  action  on  the  bail 
bond  ought  to  be  brought  in  the  same  court  where  the  original  action 
was  commenced,  in   order   that  the  court  may   give  such  relief,  in 
a  summary  way,  to  the  plaintiff  and  defendant  in  the  original  action, 
and  (o  the  bail  upon   the  bond,  as  is  agreeable  to  justice''.     But  the 
plaintiff  in  an  inferior  court,  from  which  a  cause  is  removed  by  habeas 
corpus,  is  not  entitled  to  a  procedendo,  after  render  of  the  defendant, 
and  notice  of  such  render  ;   although  the  render  be  made  after  the  day 
on  whicli  the  rule  for  better  bail  expires' :  And  a  procedendo  cannot 
issue  after  service  of  the  rule  for  the  allowance  of  bail,  on  the  ground 
that  the  plaintiff  was  called  by  a  wrong  name  in  the  notice  of  bail ; 
but  the  rule  for  the  allowance  should  be  first  set  aside^. 

In  causes  removed  from  the  Mayor's  court  of  London,  the  court 
above  will  allow  tiie  validity  of  the  custom  or  bye-law,  upon  which  the 
action  is  founded,  to  be  discussed  in  a  summary  way,  upon  the  return 
of  the  certiorari  or  habeas  corpus,  and  before  it  is  fdeti'' :  but  where 
an  action  was  brought  in  that  court,  and  the  defendant,  who  was  an 

»  J  Salk.  3J2.  6  Mod.  177.  S.  C.  '  16    East,    387.  4    Uaru.    &  Aid.  535. 

^  Ante,  399.  A,ite,i\0. 

•=  1  Salk.  352.  B  1  Chit.  Rep.  573. 

'^  1  Sir.  527.  ''  1  Ld.  Kay ui.  581. 

"  8  Ourut.  ii.  Last,  152. 
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attorney  of  tlie  King's  Bench,  sued  out  a  writ  of  privilege,  a  proce- 
dendo  was  awarded,  without  prejudice  to  the  defendant's  pleading 
his  privilege  in  the  court  helow".  So,  where  a  cause  was  removed 
from  the  Mayor's  court  of  London  by  habeas  corpus,  to  which 
a  return  was  made,  stating  a  custom  under  which  the  defendant  was 
sued  and  arrested,  error  being  suggested  in  the  proceedings  below, 
the  court  above  would  not  stay  the  procedendo  merely  on  that  ground  ; 
but  said,  they  would  leave  the  defendant  to  his  writ  of  error**.  But, 
except  in  causes  removed  from  London,  the  court  above  will  not  enter 
into  the  validity  of  a  custom  or  bye  law  in  a  summary  way,  on  the 
return  of  the  certiorari  or  habeas  corpus  ;  but  put  the  parties  to  de-.B 
clarc  upon  it  in  that  court,  and  deniur'^. 

If  a  record  be  filed  in  the  King's  Bench,  upon  a  certiorari,  it  can 
never  be  sent  back  or  remanded,  either  in  the  term  in  which  it  is  filed, 
or  any  other  ;  and  that  is  plain  by  the  act  of  6  Hen.  VIII.  c.  6. 
which  enables  this  court  to  remand  it  in  case  of  felony,  wliich  other- 
wise they  could  not  have  done**  :  and  therefore  the  procedendo  must 
be  moved  for  on  the  return  of  the  certiorari,  and  before  it  is  filed  : 
But  upon  a  habeas  corpus  it  is  otherwise  ;  because  the  very  record 
below  is  not  returned  thereon,  and  therefore  cannot  be  filed  :  conse- 
quently ^.procedendo  may  be  granted  on  this  writ,  after  the  return  is 
filed  ;  because  it  will  not  send  out  any  record  filed  in  this  court,  but 
only  takes  off  the  suspension  created  by  the  habeas  corpus^.  After 
the  cause  has  been  once  remanded,  by  writ  of  procedendo,  it  cannot 
be  again  removed,  or  stayed  by  any  writ  before  judgmentf^:  And  if, 
after  a  procedendo  to  carry  a  cause  back  to  an  inferior  court,  the 
plaintiff  recover,  and  then  sue  out  a  scire  facias  against  the  bail 
below,  and  they  remove  the  proceedings  against  them  into  the  King's 
Bench  by  habeas  corpus,  this  court  will  award  a  procedendo  in  the 
suit  against  the  bail?. 

A  certiorari,  as  we  have  already  seen,  removes  the  record  in  a 
civil  cause  from  the  inferior  court ;  but  though  the  record  be  brought 
up  on  this  writ,  into  the  court  above,  yet  they  do  not  take  up  the 
cause  where  the  record  leaves  off,  but  begin  the  whole  proceedings  de 
novo ;  for  there  is  no  continuance  from  the  inferior  to  the  superior 
court,  and  therefore  they  cannot  proceed  on  that  record  which  was 
below  :  and  though  a  certiorari  removes  the  record  in  the  condition 

"  Say.  Rep.  156,  7.  Gilb.  Exec.  144,  5. 
b  6  Duriif.  &,  East,  760.  and  see  2  Bos.  &  «  Id.  ibid. 

Pul.9:5.  f  Stat.  21  Jac.  1.   c.  23.  §  3. 

c  2  Bur.  775.  6  6  Diirnf.  &,  East,  3Gj. 

<>  1  Salk.  352.  6  Mod.  177.  S.  C.  and  see 
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in  which  it  was  at  the  time  of  the  service  of  the  writ,  and  thereby 
transfers  the  same  into  the  superior  court,  yet  it  cannot  make 
the  roll  of  the  inferior  court  a  record  of  the  superior  one,  but  only 
brinies  up  the  record  from  the  inferior  to  the  superior  court" ;  and 
nothinij^  is  recorded  here  but  tlie  orii^inal''.  Therefore,  where  the  j)ro- 
ceedings  in  an  inferior  court  of  record  wi-re  removed  by  corlijrdri 
into  the  Common  Pleas,  and  tht;  (piestiou  was,  whether  the  plaintiir 
should  declare  de  novo  ;  it  ajjpearinj^  by  (Im;  return,  lliat  the  parties 
were  at  issue  in  the  court  below,  it  was  holden  that  the  plainliU'  must 
<leclare  ^/e  noro' ;  On  the  removal  of  a  cause  however,  from  an  in- 
ferior court,  by  writ  o(  certiorari,  the  plaintilF  need  not  file  his  decla- 
ration, until  tiie  end  of  the  term  after  that  in  which  the  writ  is  return- 
able'. And,  on  a  certiorari  or  habeas  corpus,  the  phiintiir  may  de- 
clare in  this  court,  as  he  pleases  ;  and  is  not  confined  to  the  same 
species  of  action  as  he  declared  in  beloW. 

On  a  habeas  corpus,  the  parties  have  no  day  in  court :  and,  as 
the  rccoril  is  not  removed  upon  this  writ  from  the  inferior  court, 
but  only  an  account  or  history  of  their  proceedings,  the  plaintifF  must 
begin  de  novo,  and  declare  against  the  defendant  as  in  custody  of  the 
marshaK.  But  it  is  otherwise  where  conusance  is  demanded  and 
allowed  ;  for  there  the  superior  court  gives  a  day  to  the  parties  in 
the  inferior  one,  and  transfers  the  roll  itself  into  that  court.  And 
the  reason  of  the  difference  is,  that  the  inferior  court  which  has  conu- 
sance, being  taken  out  of  a  superior  one,  the  judges  continue  the 
cause  into  the  inferior  court,  as  into  a  court  erected  by  the  king,  and 
taken  out  of  the  ordinary  jurisdiction  ;  and  tlierefore,  the  proceedings 
go  on  as  in  the  court  in  which  they  were  commenced  :  but  where 
the  cause  is  taken  from  the  inferior  to  the  superior  court,  they  do  not 
proceed  as  in  the  same  court  ;  for  it  would  be  below  the  higher  juris- 
diction not  to  proceed  on  it  as  res  Integra,  or  to  sufler  any  continu- 
ance to  he  made  from  a  subordinate  power  to  theirs'-'. 

The  declaration  upon  a  habeas  corpus  must  be  delivered,  if  at 
all,  before  the  end  of  the  second  term  after  putting  in  bail,  includiii"- 
the  term  in  which  it  was  put  in'' :  If  the  plaintilF  do  not  declare  withiu 

•Gilb.   Exec.    144.    200.  F.  N.  B.  Tl.  C.  Raym.    1102,  3.  2   Atk,    317.    Gilb.   IJepl. 

Gilb.  Repl,  1 17.  but  see  2  Atk.  317.  Barnes,  114,  1  Diirnf.  &  East,  372. 

4'^1-  8  Gilb.  Exec.  144.   200.  F.  N.  B.  71.  C. 

•>  Bro.  Abr.  lit.  Cause  de  remover  plea,  pi.  Gilb.  Repl.  117. 

*7.  I'  1    Str.  63 1.  Barnes,  90.  but  see  Cro. 

c  Barnes,  345.  but  see  id.  421.  Jac.  620.  by  which  it  appears,  that  anciently 

d  4  Moore,  190.  the  plaintiff  had  Mr««term<i  to  declare  .nfter 

*  Pr.  Reg.  221,  bail  put  in;  and  see  6  Durnf.  &  East  752. 
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R.    M.    16  Car.    II.   (c).  Skin.  215.  2    Ld. 
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that  time,  the  defendant's  attorney  is  not  bound  to  accept  a'  declar*- 
tion  ;  though  the  plaintiff  cannot  be  non-prossed  for  want  of  it^  Anrf 
if  a  cause  be  removed  by  tlie  defendant,  by  habeas  corpus,  out  of  an 
inferior  court,  the  plaintiff  is  not  bound  to  declare  in  the  court  above^ 
if  he  has  taken  no  other  steps  than  com|)elling  the  defendant  to  put  in 
and  justify  bail  there''.  On  the  renooval  of  a  cause  by  habeas  corpus, 
out  of  the  courts  of  Canterbury,  Southampton,  Hull,  Litchfield, 
or  PooZ,  which  are  counties  where  the  judges  of  nisi  prius  seldom 
come,  if  the  action  be  transitory,  the  venue  must  be  laid  in  the  county 
of  Kent,  Southampton,  York,  Stafford,  or  Dorset,  where  the  town 
and  county  lies'^.  And,  on  a  habeas  corpus  returnable  in  Michael-' 
mas  or  Easter  term,  if  the  declaration  be  delivered  before  the  third 
return,  the  defendant  is  not  entitled  to  an  imparlance"^.  So,  when  a 
defendant  removes  the  cause  by  habeas  corpus  from  an  inferior 
court,  and  the  plaintiff  does  not  declare  until  ihe  next  term,  an  im- 
parlance is  not  allowed  ;  for  such  removals  being  in  general  considered 
as  dilatory,  it  would  only  be  adding  to  the  delay,  if  an  imparlance 
were  granted''. 

If  a  plaint  be  levied  in  an  inferior  court,  within  six  years  after  the 
cause  of  action  arose,  and  then  it  be  removed  into  the  King's  Bench 
by  habeas  corpus,  and  the  plaintiff  declare  here  de  novo,  and  the  de- 
fendant plead  the  statute  of  limitations,  the  plaintiff,  we  have  seen*", 
may  reply,  and  shew  the  ])laint  in  the  inferior  court,  and  that  will  be 
sufficient  to  avoid  the  statute.  And  it  is  a  rule,  that  upon  a  cause  re- 
moved by  habeas  corpus  out  of  an  inferior  court,  having  jurisdiction 
of  the  cause,  if  judgment  be  given  for  the  plaintiff,  the  costs  below  are 
to  be  considered,  and  cast  into  the  judgment ;  if  for  the  defendant^ 
the  charges  of  putting  in  bail^. 


When  the  inferior  court  from  which  the  cause  is  to  be  removed  is 
not  of  record,  the  means  of  removing  it,  we  may  remember,  are  by 
pone,  recordari  facias  loquelam,  or  accedas  ad  curiam.  These 
writs  are  chiefly  calculated  for  the  removal  of  actions  of  replevin 
from  the  county  court,  or  court  of  some  lord  authorized  to  grant 
replevins  ;  for  it  is  beneath  the  dignity  of  a  superior  court  to  proceed 

»  R.  M.  16  Car.  II,  (cj.  K.  B.  Cowp.  1 17.  e  6  Durnf.  &  East,  752.  but  see  2  Bos.  & 

1  Durnf.  &  East,  372.  Tnl.  137. 

b  3  Maule  &  Sel.  93.  f  Ante,  25. 

c  R,  M.  1654.  §  9.  K.  B.  R.  M.  1654,  §  12.  e  R.  M.   1654.  §  22.  K.  B.  R.  M.  1654. 

C.  P.  §  25.  C.  P. 

«»  1  Mod.  1.  2  Salk.  515.  1  Wils.  154. 
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ill  other  actions,  if  the  debt  or  damaf^es  a|)i)car  to  be  under  fortij 
shillings  ;  ami  Uurefore,  in  such  case,  if  the  cause  were  removed,  the 
court  woultl  remand  it  by  prucedeniio. 

If  a  replevin  be  sued  by  wjrt*  out  of  Chancery,  then  if  the  phiintiH' 
or  defendant  wouhl  remove  llie  cause  out  of  the  county  court,  into  the 
King's  Hcnch'  or  Conunon  I*leas,  he  ought  to  sue  out  a  writ  of 
/>one'' ;  wliieh  is  an  orininul  writ,  issuing  out  of  Ciiancery,  thrected 
to  the  sheriH'  of  the  ctiumy  where  tin;  replevin  is  hrougiit ;  and  wlion 
ntumahle  in  the  King's  Bench,  it  commands  the  sheriff  to  /jiit  before 
(he  king,  on  a  general  return  day,  wheresoever,  &c.  the  plea  which  is 
in  his  county,  by  the  king's  writ,  between  the  parties,  of  the  cattle  or 
goods  taken  and  unjustly  detained,  &c.  The  writ  of  pone,  if  taken 
out  by  the  jtlctinlijf  in  replevin,  hath  a  clause  in  it,  con)mandiiig  the 
sheriir  to  titimmon  the  defendant  to  appear  in  the  court  above  at  the 
return  day,  that  he  be  then  there,  to  answer  the  plaintiff  thereupon''. 
If  the  replevin  be  removed  by  the  defendtmt^  then  the  pone  com- 
luaiuls  the  sheriff,  that  he  warn  the  plaintiff  to  be  there,  to  prosecute 
his  plaint  thereupon  against  the  deletulant,  if  he  shall  think  proper*^ : 
and  by  this  meai's,  both  parlies  have  a  day  in  the  court  above''. 

When  the  plaint  is  in  the  county  court,  and  the  r(i)levin  sued  there 
xcilhout  tvrity  then  if  the  plaintill"  or  defendant  would  remove  it,  he 
ought  to  sue  out  a  writ  of  recurdari  facias  loquelam  ;  which  is  an 
original  writ,  issuing  out  of  Chancerv*",  on  a  proj)er /;;-«c//>e^,  directed 
to  the  sheriff  in  whose  court  the  plaint  is  entered'^,  commanding  him 
that  in  his  full  county,  he  cause  to  be  recorded  the  plaint  which  is  in 
the  same  county,  without  the  king's  writ  ;  and  that  he  have  that  re- 
cord in  the  court  above,  on  a  general  return  day,  under  his  seal,  and 
the  seals  of  four  lawful  knights  of  his  county,  who  were  present  at 
that  recording  ;  and  that  he  prefix  the  same  day  to  the  parties,  that 
they  be  then  there,  to  proceed  in  the  action''.  And  if  a  replevin  be 
sued  by  plaint  in  the  court  of  any  lord,  other  than  in  the  county  court 
before  the  sheriff",  then  the  recordari  has  a  clause  therein,  command- 
ing the  sheriff,  that  taking  with  him  four  discreet  and  lawful  knights 
of  his  county,  he  go  in  his  proper  person  to  the  court  of  the  lord  ; 
and  in  that  full  court,  cause  to  be  recorded  the  plaint,  &c.' :  and 


»  Bro.  Abr.  tit.  Cmne  de  remoter  plea,  pi.  «  F.  N.  B   70.  B.  Gilb.  Repl.  108. 

50.  Tiye,  94.  '  Append.  Chap.  XLV.  §  29. 

b  F.  N.  B.  69.  M.  Gilb.   Repl.    102.   Ap-  KTrye,  93. 

pend.  Chap.  XLV.  §24.  i"  F.  N.  B.   70.    B.   Append.  Cliap.  XLV. 

«=  Apjicnd.  Chap.  XLV,  §  25.  §  30. 

<1  F.  N.  B.  70.  A.  Gilb.   R.pl.  lOG,  7,  8.  2  •  F.  N.  B.  70.  A.  Gilb.  Rppl.  112. 
Ld.  Rayui.  1102,3.   1  Uurnf.  &  East,  371. 
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from  this  clause  in  the  writ,  it  is  called  an  accedas  ad  curiam".  On 
this  writ  the  sheriff  must  go  in  person  to  the  lord's  court,  and  take 
with  him  four  men  of  his  county  ;  but  it  is  not  necessary  that  they 
should  be  knights''.  When  a  sheriff,  or  his  deputy,  neglects  to  enter 
a  plaint  in  replevin,  in  the  county  court,  (or  damage  feasant,  the 
court  of  King's  Bench  will  not  compel  him  to  do  so,  on  motion  ;  but 
the  only  remedy,  if  any,  is  by  writ  of  mandamus'^. 

The  jAaintiJf  may  remove  the  plea  out  of  the  county  court,  either 
by  pone  or  recordari,  without  cause  shewn  ;  for  it  is  in  his  own 
delay  :  but  the  defendant  cannot  remove  it  without  cause  shewn  j 
for  since  it  is  in  delay  of  the  plaintiff,  a  just  cause  ought  to  appear  on 
record  for  such  removal''.  The  cause  of  removal  usually  assigned  is, 
that  the  sheriff  or  his  clerk  is  related  to  one  of  the  parties'^ ;  and  the 
sheriff  cannot  return  that  the  cause  is  not  true.  But  if  either  the 
plaintiff  or  defendant  remove  a  suit  out  of  the  lord's  court,  they 
ought  to  shew  cause  ;  because  they  should  not  oust  the  lord  of  the 
profits  of  his  jurisdiction,  without  apparent  reason*^ :  And  it  seems 
that  such  causes  were  anciently  examined  before  the  writ  was  granted, 
as  in  Chancery  they  used  to  examine  the  cause  of  action,  before  the 
granting  of  original  writs ;  but  this  in  both  cases  is  now  neglected, 
and  such  writs  are  issued  as  a  matter  of  course?. 

The  writ  of  pone,  recordari,  or  accedas,  like  the  certiorari  or 
habeas  corpus,  when  delivered  to  the  sheriff  or  lord  to  whom  it  is 
directed,  instantly  suspends  his  power  ;  so  that  if  he  afterwards  pro- 
ceed, he  is  liable  to  an  attachment,  and  the  proceedings  are  void  and 
coram,  nonjudice^.  And  it  has  been  adjudged,  that  the  officer  of  the 
inferior  court  cannot  refuse  paying  obedience  to  the  writ,  under 
pretence  of  not  being  paid  his  fees  ;  for  he  is  obliged  to  obey  the  writ, 
and  has  a  proper  remedy  for  such  fees  as  are  due  to  him".  On  the 
receipt  of  the  writ  therefore,  it  should  be  forthwith  allowed  and  re- 
turned, under  the  peril  of  an  attachment.  The  return  to  the  pone  ov 
recordari,  &c.  should  be  made  and  filed  by  the  party  suing  it  out, 
with  the  filacer  of  the  court  above,  in  two  terms  after  it  is  returnable''; 
or,  upon  the  filacer's  certificate,  the  cuisitor  will  issue  a  procedendo^ 

a  Append.  Chap.  XLV.  §  36.  and  see  2           e  Gilb.  Repl.  105. 

Bos.  &  Pul,  138.  (a),  h  p.  n.  B.  4.  E. 

•>  F.  N.  B.  10.  E.  i  2Bur.  1151,  2.  Gilb.  Repl.   1)5.  Ante, 

'^2  Dowl.  &  Ryl.  13.  404. 

d  Gilb.  Repl.  103.  cites  F.  N.  B.  69.  M.  k  For  the  form  of  a  return  to  a  recordari, 

70.  B.  and  see  2  Moore,  643.  see  Append.  Chap.  XLV.  §  31. 

e  Append.  Chap.  XLV.  §  25.  I  /rf.  §  35.  37. 

^  F.  N.  B.  70.  A.  Gilb.  Repl.  105. 
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The  recordari  and  accedas  ad  curiam  should  be  returned  under  the 
sheriflT's  seal,  and  the  seals  of  four  suitors  of  tiio  court :  And  it  is  a 
li^ood  return  for  tlie  sherill'  to  say,  that  alter  tlic  receipt  of  ihe  writ, 
and  before  the  return  thereof,  no  court  was  holden  ;  and  ais-o,  that  he 
required  the  lord  to  hold  his  court,  and  he  would  not,  so  that  he  could 
not  execute  the  same  ;  and  thereupon  the  justices  ^hall  awi:rt!  a  dis- 
trinirasy  directed  unto  the  sherill',  io  distrain  the  lord  to  hold  his 
court  ;  and  sunt  alias',  ike,  \>'hen  (he  return  is  filed,  tlie  cause  it 
seems  cannot  afcerwards  be  remanded'";  unless  it  was  removed  from  a 
court  of  ancient  deniesne". 

If  the  pone  or  recordari,  he.  bear  date  before  the  plaint  entered 
in  the  county,  yet  the  cause  is  well  removed  ;  because  both  are  the 
kini;;'s  courts''.  But  if  the  cause  be  removed  out  of  the  court  of  any 
other  lord,  by  a  writ  which  bears  date  before  the  entry  of  the  i)laint, 
it  is  not  good*.  The  reason  of  the  difference  is,  because  the  sheriff, 
by  whom  the  county  is  held  or  farmed,  being  the  king's  immediate 
deputy,  the  king  may  remove  the  replevin  out  of  the  sherifl's  court 
into  his  own,  without  shewing  cause  ;  and  therefore  it  is  not  material 
whether  the  recordari  be  tested  before  the  plaint  or  not :  and  although 
the  defendant  cannot  remove  the  plaint  without  cause,  yet  (his  is  not 
in  order  to  prevent  the  sherill'  from  being  ousted  of  his  jurisdiction, 
but  that  the  plaintiff  may  not  be  delayed  without  good  cause  shewn  : 
But  when  the  record  is  removed  out  of  the  lord's  court,  which  has  a 
jurisdiction  by  grant  or  prescription,  there  must  be  cause  shewn  for 
such  removal ;  and  the  cause  will  be  absurd,  if  the  accedas  ad  curiam 
bear  date  before  the  plaint,  for  that  cannot  be  a  cause  to  oust  the  lord 
of  his  jurisdiction,  which  was  not  in  being  at  the  time  of  the  writ 
issued'.  So  the  plaint  is  well  removed  by  certiorariy  where  it  ought 
to  have  been  hy  pone  ov  recordari^ :  So,  if  one  plaint  be  removed, 
where  another  ought  to  have  been  ;  or  where  there  is  a  variance 
between  the  plaint  and  the  writ''.  If  (he  plaintiff  has  already  declared 
in  the  county  court,  yet  nothing  shall  be  removed  by  the  plaint' : 
And  though  the  plea  be  discontinued  in  the  county,  yet  the  plaintiff 
or  defendant  may  remove  the  plaint  into  the  King's  Bench  or  Com- 
mon Pleas,  by  recordari,  &c.  and  he  shall  declare,  and  the  court  shall 
hold  plea,  upon  the  same  plaint". 

"  F.  N.  B.  18.  E.  g  F.  N.  B.  (59.   M.   (a).   Cro.   Eliz.  543. 

1.  A/.  69.  M.  (a).  Gilb.  Repl.  10.  Gilb.  Repl.  108.  but  see  JMo&r.CO. 

CGilb.  Repl.  III.  h  III.  ibid. 

'J  F.  N.  B.  Tl.D.  Gilb.  Repl.  118.  •  F.N.  B.  71.  A.  Gilb.  Repl.  113. 

<^  Id.  ibid.  ^  Id.  ibid. 

^  Gilb.  Repl.  118,  19. 
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If  the  writ  of  pone  or  recordari,  &,c.  be  brought  by  the  plaintij^, 
and  the  defeiulant  do  not  appear,  on  or  before  the  appearance  day  of 
the  return,  the  plaintiff,  having  previously  filed  the  writ  and  return 
with  the  filacer*,  should  give  a  rule  with  that  officer,  for  the  defen- 
dant to   appear**,  which  expires   in  your  days*^ ;  and   upon  his  non- 
appearance within  that  time,  sue  out  a  pone  per  vaJioa'^ ;  upon  which 
a  suniiuons  is  made  out,  and  served   upon   the  defendant :  and  if  he 
do  not  appear,  the  plaintiff,  on   the  return  oi  nihil,  should  sue  out  a 
distringas",   and  afterwards,   if  necessary,  an  alias   or  pluries  dis- 
tringas, upon  which  issues  are  levied   from  time  to   time,  until  the 
defendant  appear,  when  he  must  pay  the  costs  of  the  different  writs*^; 
or,  if  nidla  bona  be  returned,  the  plaintiff  may  have  a  capias",  and 
process  of  outlawry.     If  the  cause  be  removed  by  the  defendant  by 
pone,  and  the  plaintifl"  appear,  but  the  defendant  make  default,  a  dis- 
tringas is  the  first  process   for  compelling  his  appearance'' ;  and  on 
nulla  bona  returned,  a  capias  may  be  issued'.     The  appearance  of 
the  defendant  is  entered  with  the  filacer' ;  after  which,  the  next  step 
is  for  the  plaintiff  to  declare  :  And  though  he  has  already  declared 
in  the  inferior  court,  yet  as  notlung  is   removed   but  the  plaint,  he 
must  declare  de  novo  in  the  court  above''.     But  the  declaration,  in 
the  Common  Pleas,  should  regularly  be  delivered  before  the  end  of 
the  second  term  after  the  return  of  the  recordari,  &c.  unless   the 
plaintiff  has  obtained  a  rule  for  time  to  declare,  which  it  seems  he 
may  do   m  replevin  sls   well    as  in   other   actions';  and   if  it   be  not 
delivered  till  the  third  term,  the  court  will  set  it  aside  for  irregu- 
larity"". 

When  the  writ  of  pone  or  recordari,  &c.  is  brought  by  the  defen- 
dant, he  should  file  it  and  the  return  with  the  filacer  ;  and  having 
entered  his  appearance,  give  a  rule  for  the  ])laintlff  to  declare",  with 
the  master  in  the  King's  Bench,  or  filacer  in  the  Common  Pleas : 
and  if  the  return  be  filed  on   or  before  the  appearance  day,  there  is 


*  Barnes,  2'22.  Repl.  106,  7.  and   see  2   Bos.  &  Pul.   137. 

•>  Pr.  Reg.  371.  where    a.  distringas  issued,    for    compellii)g 

C2  Bos.  &.  Pul,  13S.  the  defendants's  appearance,  on  the  removal 

d  21  Hen.  V[.  50.  F.  N.  B.  70,  A.  Gilb,  of   a  cause  by  the  plaintiff,  by  accedas  ad 

Repl.  107.  Append.  Chap.  XLV.   §  32.  curiam. 

«  Id.  ibid.  Append,  Chap.  XLV.  §  33.  |  Trye,  94, 

*2  Sel.   Pr.  250.  Imp.  C.  P.  746.  Anle,  k  F,  N.  B.  71.  A.  Gilb.  Repl.  113. 

107.  '  1  Durnf.  &  East,  371,  5  Taunt.  35. 

e  3  Hen.  VI.  54,  5.  F.  N-  B.  70.  A.  Gilb.  m  5  Taunt.  649.  and  see  j4l'en  v.  Millzvard, 

Repl.  106.  7.  Pr.  Reg.  371.   Thes.  Brev.  37.  H.  30  Geo.  HI.  C.  P.   Imp.  C.  P.  553,  4. 

Appeno.  Chap.  XLV.  §  34.  "  Pr.  Reg.  371.  and  see  2   Moore,  642. 

''21  Hen,  VI.  50.  F.  N.  B.  70.  A.  Gilb,  Append.  Chap.  XLV.  §  39. 
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no  occasion  to  demand  a  declaration  in  wiitin;;'  ;  hut  otherwise  a 
written  deniaiul  is  necessary''.  Tlie  rule  to  declare  may  be  |^ivcn,  in 
the  Ivini^'s  Bench,  within  yoMz/cen  days',  or  in  the  Common  Fleas 
within  four  days',  after  the  end  of  the  term,  and  served  on  any  day 
before  the  time  in  tlic  rule  has  ex|)ired  ;  and  the  jduintilT',  in  the 
Kiiii^'s  HiMich,  must  deilarc  within  four  days  after  such  service'. 
'I'he  same  mode  of  j)ro(eedin<j  may  he  adopted,  to  compel  the  plainlilT 
to  declare,  where  he  netjlects  to  do  so,  after  havin<^  sued  out  and 
fded  the  writ  of  recorciariy  &c.  :  And  if  he  do  not  declare  within  the 
time  limited  by  the  rule,  or  obtain  a  rule  for  time  to  declare,  the  de- 
lendant  may  si<;n  a  judi^ment  of  non  prus^,  upon  which  he  is  entitled 
to  costs? ;  and  in  replevin^  he  may  sue  out  a  writ  of  relurno  ha- 
hcndo^',  or,  if  the  distress  was  for  rent,  i)roceed  to  execute  a  writ  of 
inquiry,  on  the  statute  17  Car.  II.  c.  7'.  If  the  party  suing  out  a 
recordariy  &c.  do  not  get  it  returned  and  filed  within  two  terms, 
the  other  party  should  api)ly  to  the  fdaccr,  for  a  certificate  that  the 
same  is  not  returned  and  filed  ;  which  will  be  a  sufficient  warrant  for 
the  cursitor  to  make  out  a  writ  of  procedendo,  for  remanding  the 
cause  to  the  inferior  court^  :  Or  if  either  party,  having  sued  out  a 
recordari,  &.c.  neglect  to  file  it,  the  other  party,  for  the  sake  of  ex- 
pedition, may,  without  wailing  till  the  end  of  the  second  term,  sue  out 
another  writ  of  the  same  nature,  and  get  it  returned  and  filed,  for  re- 
moving the  proceedings  into  the  court  above. 

After  the  plaintiff  has  declared,  he  should  give  a  rule  for  the  de- 
fendant to  avow  or  make  cognizance ;  and,  in  the  Common  Pleas,  if 
the  writ  by  which  a  cause  is  removed,  be  returnable  on  the  first  re- 
turn of  the  term,  and  the  phiintiir  do  not  declare  within  four  d;iys 
before  the  end  of  that  term,  the  defendant  is  entitled  to  an  imparlance, 
though  he  has  not  appeared  within  the  term'.  The  subsequent  pro- 
ceedings are  similar  to  those  in  common  cases. 

■  1  H.  niac.  2S1.   1  Moore,  043.  fcj.  pend.   Chap.    XLV.   §    40,   &r.    t)ut   see  2 

•"Pr.    Re-.    370.    Ca^.   Pr.     C.     P.    55.  Moort,  642. 
S.  C.  PI  Duriif.  &  Kast,  371. 

«  11  East,  183.  •'  Append.  Chap.  XLV.  §  7(^ 

«"  Allen  V.  A/iliward,    H.  30  Geo.  I  If.  C.  P.  i  Id.  §  43.  Gl. 

Imp.  C  P.  553,  4.  ''  Barnes,  222.  2  Scl.  Pr.  2.1 1.  Imp.  C.  P. 

'  11  East,  1S3.  74ft.  Append.  Chap.  XLV.  §  35.  37. 

'  F.N.  B.  70.  A.  Gilb.  Repl.  lOti,  7.  Ap-  '  2  Bos.  &  Pul.  137. 
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CHAP.  XVII. 


Of  the  Declaration. 

AVING  stated,  in  the  preceding  chapters,  the  various  means  of 
bringing  the  defendant  into  court,  when  at  large,  in  actions 
commenced  by  original  writ,  or  by  bill  of  Middlesex  or  latitat^  \\\ 
the  Kino-'s  Bench,  or  capias  quare  clausum  fregity  &c.  in  the 
Common  Pleas,  and  also  whatever  is  peculiar  to  the  proceedings  by 
or  against  attomies  and  officers,  who  are  supposed  to  be  already  in 
court,  and  prisoners  in  actual  custody  of  the  sheriff,  &c.  or  of  the 
marshal  of  the  King's  Bench  or  warden  of  the  Fleet  prison,  with 
the  removal  of  causes  from  inferior  courts,  1  shall,  in  the  present 
chapter,  treat  of  the  declaration  in  ordinary  cases  ;  where  the  defen- 
dant, having  been  arrested  upon  or  served  with  process,  either  appears 
and  puts  in  and  perfects  special  bail,  when  necessary,  or  files  common 
bail,  or  an  appearance  is  entered  or  common  bail  filed  for  him  by  the 
plaintiff,  according  to  the  statutes\ 

The  declaration  is  a  specification,  in  legal  form,  of  the  circumstances 
which  constitute  the  cause  of  action  ;  and  in  actions  by  original,  is 
an  exposition  of  the  writ,  with  the  addition  of  time,  place,  and  other 
eircumstances''  :  and  it  is  either  in  chief  or  by  the  bye.  A  declara- 
tion in  chief  is  at  the  suit  of  the  same  plaintiff,  for  the  principal 
cause  of  action,  or  that  for  which  the  writ  was  sued  out :  A  declara- 
tion by  the  bye  is  at  the  suit  of  a  different  plaintiff,  or  of  the  same 
plaintiff  for  a  different  cause  of  action.  - 

The  plaintiff  can  in  no  case  declare  against  the  defendant,  until 
the  return  day  of  the  writ :  and,  except  against  attomies  or  pri- 
soners, the  declaration  cannot  be  delivered  or  filed  absolutely,  until 
the  defendant  lias  apj>eared,  and  put  in  and  perfected  special  bail, 
when  necessary,  or  filed  common  bail,  or  an  appearance  has  been 
entered  or  common  bail  filed  for  him  by  the  plaintiff,  according  to 
the  statutes"^.  But  when  the  defendant  has  been  arrested  upon,  or 
served  with  a  copy  of  process  against  his  person,  the  plaintiff  may 

a  IQ  Geo.  I.  c.  29.  §  1.  altered  by  5  Geo.  •>  Co.  Lit.  303.  and  see  Chitty  on  Plead- 

II.  c.  27.  45  Geo.  III.  c.  124.  §  3.  51  Geo.       iiig,  1  V.  248. 

III.  c.    124.    §    2.    Ante,  111.116.    118,  «=  Lofft,  333.  2  Durnf.  &  East,719.  anUsee 
S42,  3.                                                                    Forrest,  33.  2  Chit.  Rep.  165. 
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declare  de  bene  esse,  or  conclitiunally,  on  the  return  of  the  writ 
before  the  defendant  has  apjjcared,  or  put  in  and  perfected  special 
bail,  &c,  :  And  the  declaration,  or  copy  of  the  bill,  is  usually  deli- 
vered before  appeiirance,  in  actions  afj^ainst  attornies  and  oflicers  of 
the  court  of  Kinn^'s  nench,  and  prisoners  in  actual  custody  of  the 
sheriff,  marshal  or  warden.  When  there  are  several  defendants,  aj^ainst 
wlu)in  it  is  intended  to  proceed  jointly,  the  plaintilF  cannot  declare 
until  they  are  all  in  court'  :  and  where  hnildhlc  j)rocess  is  taken  out 
asi'ainst  several  defendants,  for  a  joint  caus(>  of  action,  the  plaintiff 
cannot  declare  aijainst  them  severally" ;  but  it  is  otherwise,  where  the 
process  is  not  huilabte^' ;  for  in  that  case,  we  have  seen*^,  the  plaintifl' 
is  allowed  to  join  /our  defendants,  for  separate  causes  of  action,  in 
one  writ,  and  to  declare  against  them  severally  ;  and  if  they  do  not 
appear,  he  may  bring  them  into  court,  by  entering  an  appearance,  or 
fding  common  bail  for  them,  according  to  the  statute. 

In  actions  by  hill  in  the  King's  Bench,  if  the  defendant  appeared 
personally  at  the  return  of  the  writ,  the  plaintiff  was  anciently 
obliged  to  declare  against  him  within  three  days'^ ;  or,  if  he  appeared 
by  attorney,  the  plaintiff  must  have  declared  before  the  end  of  tlic 
term*.  Afterwards,  the  time  for  declaring  was  extended  ;  and  a 
rule  was  made  by  Coke,  Ch.  J.  and  the  court,  in  the  reign  of  James 
the  first,  that  the  plaintiff*  ought  to  declare  the  same  term,  or  the 
term  after  bail  was  filed*^ ;  and  in  a  subsequent  case,  the  course  of 
the  court  was  certified  by  the  secondary  and  clerks  to  be,  that  no 
declaration  should  be  taken  upon  any  bail,  but  within  three  terms 
after  the  bail  filed  ;  and  it  was  said  that  Lord  Ch.  J.  Popham  and 
the  court,  in  his  time,  made  an  express  order  accordingly  ;  for  before 
then  the  usage  was  often  otherwise  :  and  the  court  in  that  case  held 
it  to  be  a  very  good  course,  and  that  it  should  not  be  altered".  In 
the  case  of  prisoners,  the  plaintiff,  agreeably  to  this  practice,  was 
allowed  three  terms  after  the  arrest,  to  remove  the  defendant,  in 
order  to  charge  him  with  a  declaration''.  At  length,  by  the  statute 
13  Car.  II.  Stat.  2.  c.  2.  §  S.  the  time  for  declaring  upon  a  bill  of 
Middlesex  or  latitat,  in  the  King's  Bencii,  was  limited  to  the  end 
of  the  next  term  alter  the  defendant's  appearance ;  and  a  rule  was 
made  by  Hale,  Ch.  •!.  that  the  court  would  discharge  prisoners  on 
common  bail,  in   two  terms' :  and  in   the  time  of  Holt,  Ch.  .J.  tlie 

"  6  Dumr.    &    I'.ast,  7'22.    4    East,    589.  •'  Stat.  8  Eliz.  c.  2   Hans.  IiUrod.  2. 

1    Maule  &   Stl.  55.    K.  W.  2  Blac.   Rep.  •  Gilb.  C.  P.  40. 

"759.   1   Bos.  &  Pul.  49.  2  New  Rep.  C.  I'.  ^  .3  Bulst.2l4.  and  !.ee  Hans.  I>iUo<l.2. 

82.    I    Marsh.  274.    I    Bin|j.  43.  68.  C.   ^•  «  Cro.  Jac.  620,  21.  Ante,  i\3.  (h). 

Forrest,  31.  Kxcheq.  »>  2  Keb.  478. 

•»  1  Uo^  &.  Pul.  19.  49.  '  Id.  812. 

«  Anle,  146. 
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course  of  tlje  court  was,  that  if  a  declaration  were  not  delivered  on 
or  before  the  last  day  of  the  second  term,  sedenfe  curia,  the  defen- 
dant might  sign  a  non  pros  ;  and  it  he  did  not  immediately  sign  it, 
though  he  might  afterwards  receive  a  declaration,  yet  he  was  not 
compellable  to  do  so,  but  he  might  well  refuse  it^ :  and  accordingly, 
as  the  practice  of  the  court  then  stood,  if  the  declaration  was  tendered 
at  any  time  after  the  end  of  the  second  term,  and  before  the  non 
pros  was  signed,  the  defendant  was  not  bound  to  accept  it,  but  might 
sign  his  non  pros  at  any  time  after  the  end  of  the  second  term''.  But 
Mr.  Justice  Duller  having  expressed  an  opinion,  that  by  the  gene- 
ral rules  of  law,  a  plaintiff  must  declare  against  a  defendant  within 
twelve  months  after  the  return  of  the  writ,  though,  by  the  rules  of  the 
court,  if  lie  do  not  deliver  his  declaration  within  two  terms,  the  de- 
fendant may  sign  a  judgment  of  non  pros'  ;  it  is  now  settled,  agree- 
ably to  that  opinon,  that  unless  he  take  advantage  of  the  plaintitt^s 
neglect,  by  signing  a  judgment  of  non  pros,  the  plaintiff  may  deliver 
his  declaration,  at  any  time  within  a  year  next  after  the  return  of  the 
writ''. 

In  the  Common  Pleas,  or  in  actions  by  original  in  the  King's 
Bench,  when  the  proceedings  were  ore  tenus  at  the  bar  of  the  court, 
the  plaintiff  was  anciently  demandable  on  the  defendant's  appear- 
ance ;  and  if  he  did  not  appear,  or  would  not  count  against  him,  he 
might  have  been  immediately  nonsuited^.  But  the  parties  by  con- 
sent, might  have  obtained  a  day  before  declaration,  which  was  called 
a  dies  datus  prece  jjartium^ ;  for  the  consent  of  the  defendant 
exempted  the  plaintiff  from  the  necessity  of  declaring  immediately. 
In  that  case,  if  the  defendant  had  made  default  at  the  day  given,  since 
there  was  no  declaration,  the  plaintiff  could  not  have  had  judgment, 
but  was  obliged  to  bring  him  in  again  by  process";  for  none  could 
have  judgment,  but  upon  complaint  exhibited  against  the  defendant 
whilst  in  court.  But  after  declaration,  if  the  defendant  had  made 
default,  judgment  was  given  against  him  ;  because  having  deserted 
the  court,  he  ceased  to  oppose  the  plaintiff's  demand,  and  so  sub- 
mitted that  the  court  should  give  judgment*'. 

In  process  of  time,  when  the  proceedings  were  no  longer  ore  tenus, 
but  the  defendant  was  at  liberty  to  appear  by  attorney,  the  defendant 

a  12  Mod.  217.  «■  Haidr.  36j.  Gilb.  C.  P.  41,  2.  and  see 

b  R.  M.  10  Geo.  II.  reg.  2.  (b).  K.  B.  Doc. pL  222. 

c  2  Durnf.  k.  East,  112.  e  \9  Hen.  VIII.  C.  .Moor,  79,   3  Leon.  14. 

^  Id.  ibid.    3  Durnf.   &  East,    123,  4.  5       Benl.  &  Dalis.  153.  S.  C.  6  Mod.  G,  7,  8.  1 
Durnf.  &  East,  33.  7  Durnf.  &  East,  7.  but       Salk.  216.  S.  C. 

see  2  New  Rep.  C.  P.  404,  h  Gilb.  C.  P.  40,  41. 

e  ;.;  Hon.  iV.  15.  23.  22  Edw.  IV.  1. 
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could  not  have  nonsuited  the  plaintifl'  in  the  Common  Pleas,  or  by 
oriirinal  in  the  Kini^'s  IJench,  without  givintj  a  rule  to  declare,  and 
calhufj  for  a  declaration.  If  the  writ  were  returnahle  \\\  Jice  useeks 
of  EuHter,  or  on  the  last  return  of  any  term,  the  defendant,  having 
{^iven  a  rule,  and  called  lor  a  declaration,  ininjht  have  entered  a  Don- 
suit,  if  it  were  not  delivered  four  days  or  more  before  the  essoin-day 
of  the  ensuint^  term'  :  and  if  the  writ  were  rcturnalde  on  any  other 
return,  the  defendant,  liavins^  in  like  maimer  niven  a  rule,  and  called 
lor  a  declaration,  mii^ht  it  seems  have  entered  a  nonsuit,  if  it  were 
not  delivered  some  lime  during;  the  same  term''.  But  if  the  defendant 
had  appeared  the  first  term,  and  ^ivcMJ  no  rule  to  declare,  the  de- 
fendant's attorney  mii^lit  have  been  compelled  to  accept  a  declaration 
the  second  term,  with  an  imj)arlance ;  and  the  declaration  mii^ht 
have  been  entered  as  of  that  term,  with  an  imparlance  over  to  the 
next,  or  in  the  first  term  with  an  incipitur,  as  the  case  required^  In 
such  case  however,  if  the  plaintiflfhad  not  declared  the  second  term, 
a  nonsuit  might  have  been  entered  at  the  end  of  that  term,  upon  a 
continuance  over  by  dies  datus,  but  not  the  third  term  or  after'. 

At  length  it  was  settled,  aj^reeably  to  the  statute  13  Car.  II.  stat.  2. 
c.  2.  §  3.  that  "  upon  all  j)rocess  returnable  the  first  or  any  other  re- 
turn in  any  term,  the  plainlill  shall  have  liberty,  to  the  end  of  the  next 
cnsuuig  term,  to  deliver  his  declaration  to  the  defendant's  attorney, 
or  leave  the  same  in  the  ofiice  :  and  the  defendant's  attorney  having 
entered  his  appearance  with  the  proper  officer,  as  of  that  term  in 
which  the  process  was  returnable,  and,  in  the  Common  Pleas,  ijiven  a 
rule  to  declare  in  the  proper  ofiice,  at  the  end  of  the  ensuing  term,  or 
in  four  days  after  the  end  thereof,  and  called  on  the  plaintifT's  attor- 
ney or  clerk  in  court,  if  he  can  be  found  ;  the  defendant  may,  at  any 
time  in  the  vacation  of  such  ensuing  term,  after  the  rule  for  declaring 
is  out,  sign  his  non  pros  for  want  of  a  declaration,  and  not  after- 
wards: and  the  plaintifi' shall  not,  without  leave  of  the  court,  have 
any  longer  time  to  declare,  other  than  the  time  to  be  limited  by  tiic 
tlefendant's  rule',"  But  if  the  plaintifT  be  not  called  upon  by  rule  to 
declare,  he  hath  all  the  vacation  of  the  second  terra  to  declare  in^  If 
the  plaintifi"  do  not  declare  in  that  time,  or  obtain  a  rule  for  time  to 
tleclare,  his  cause  is  out  of  court  ;  and  if  he  afterwards  declare,  the 
court  will  set  aside  the  declaration  for  irregularity^.  So,  where  a  writ 
was  returnable  the  last  return  of  Trinity  term,  and  an  appearance 

•  R.  M.  1654.  ^15.   K.  r>.  &.  C.  P.  c  R.  H.  9  Ann.  reg.  HI.   C  P.  and  see  R. 

"  Id.  §  15.  C.  P.  M.   10  Geo.  11.  reg.  2.  (bj.  K.  B. 

«  /'/.  §  13.  K.  B.  ^  U.  C.  P.  '  C.is.  Pr.C.  P.  13.  Pr.  Reg.  121.  S.  C. 

••  /(/.  ibul.  »  i  Tiuiul.  649. 
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beinf?  entered,  the  plaintiff  proceeded  no  further,  nor  obtained  a  rule 
for  time  to  declare,  upon  which  the  defendant  in  Hilary  term,  being 
the  tliird  term  after  the  return  of  the  writ,  gave  the  ])laintiff  a  rule  to 
declare,  and  for  want  of  a  declaration  signed  judgment  of  nun  pros  ; 
the  court  of  Common  Pleas  held  it  to  be  irregular,  because  the  plain- 
tilFby  his  own  delault  was  out  of  court  at  the  end  of  the  second  term, 
and  the  defendant  therefore  could  not  rule  him  to  declare  but  at  the 
end  of  that  term,  or  within  four  days  after* :  And  where  one  of  two 
defendants  having  been  holden  to  bail  in  Trinity  term,  the  plaintiff 
'proceeded  to  outlawry  against  the  other,  and  delivered  a  declaration 
against  the  former  on  the  first  day  of  Easter  term  following,  not 
having  obtained  a  rule  for  time  to  declare,  it  was  holden  that  the 
cause  was  out  of  court,  and  the  bail  entitled  to  an  exoneretur^. 

When  a  defendant  is  outlawed  before  judgment,  the  original  is 
determined,  so  that  the  plaintiff  cannot  declare  thereon  while  the 
outlawry  remains  in  force,  but  is  put  to  a  new  action'^ :  And  if  two 
defendants  are  jointly  sued,  and  one  appears,  and  the  other  makes 
default  and  is  outlawed,  he  who  appears  shall  be  charged  with  the 
whole*^.  But  if  a  defendant  be  outlawed,  and  he  reverse  the  out- 
lawry and  give  bail,  as  he  ought,  the  plaintiff  may  declare  against  him 
within  two  terms  after  the  outlawry  is  reversed  ;  and  if  he  do  not  de- 
clare within  that  time,  the  declaration  may  be  refused,  but  the  plain- 
tiff shall  not  be  non-prossed" :  And  it  seems,  that  after  the  reversal  of 
an  outlawry,  the  plaintiff  has  his  election,  either  to  declare  upon  the 
first  original,  or  to  sue  out  a  new  one^  In  declaring  against  A  upon 
a  joint  contract  by  A  and  B,  it  is  not  enough  to  alledge  that  B  was 
in  due  manner  outlawed,  without  adding  that  he  was  outlawed  in 
that  suit^ :  But  an  allegation  that  a  co-defendant  was  outlawed  by 
due  course  of  law,  at  the  suit  of  the  plaintiff,  in  this  plea  and  suit, 
is  sufficient,  without  a  prout  patet  per  recordirm^. 

In  the  Common  Pleas,  the  course  of  the  court  is,  that  although  the 
original  be  laid  in  London,  for  expediting  the  outlawry,  yet  when  the 
defendant  comes  in,  the  plaintiff  may  declare  against  him  in  any  other 
county,  be  the  action  local  or  transitory' ;  And  where  a  writ  of  capias 
quare  clausum  f regit  was  issued  against  two  defendants,  with  an 
ac  etiam  in  debt,  upon  which  one  of  them  was  arrested  and  put  in 
bail,  and  the  plaintiff  proceeded  to  outlawry  against  the  other  de- 

»  Allen  V.  Milm-ard,  H.  CO  Guo.  III.  C.  P.  e  q^^    y)\^.  lit.  Pleader,  C.  4. 

Imp.  C.  P.  553,  4.  f  W.  Jon.  443.  Maich,  9. 

b  2  New  Rep.  C.  P.  404,  g  3  East,   144.    but  tee  Co.   Lit.   128.  h. 

c  Cro.  Eiiz.  706.  W.  Jon.  442.  352.  b. 

«>  5  Co.  1 19.  (a).  W.  Jon.  442,  but  see  1  ^  7  East,  50. 

Maulc  &  Sel.  242.  i  3  Lev.  245. 
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ferulant,  on  an  ori|,'iiial  writ  issued  against  both,  and  afterwards  de- 
clared against  the  former  defendant  only,  allcdj^irii^  that  he  was  out- 
lawed in  (hut  suit  ;  the  court,  u|)on  reference  to  its  oHicers,  held  that 
these  proceedings  were  rei^uhir,  and  would  not  set  aside  the  declara- 
tion" :  observinj^,  (hat  it  was  foiiiuled  on  the  oriijinal,  on  which  one  of 
the  defendants  \va>  outlawed  ;  and  with  resj)ect  to  the  writ  with  the 
ttc  efium,  on  which  the  other  defendant  was  arrested  and  jiut  in  hail, 
that  writ  was  issued  only  for  the  purpose  of  bringing  him  into  court, 
and  having  so  done,  it  had  answered  its  pur|)ose  ;  and  that  when  a 
defendant  is  in  court,  the  plaintiff  may  declare  against  him  for  any 
cause  of  action  he  may  think  proj)er''.  In  a  subsequent  case,  they 
would  not  entertain  a  motion  made  on  behalf  of  a  defendant,  who 
had  been  arrested  and  was  in  court  by  his  bail,  which  went  to  im- 
peach an  outlawry  against  another  defendant,  who  was  not  before 
the  court*^.  The  defendant  in  this  court  shall  have  his  costs,  to  be 
taxed  by  the  prothonotaries,  if  the  plaintili'do  not  proceed  within  tico 
terms  next  after  notice  of  the  reversal  of  the  outlawry''. 

If  tiie  |)lainti(r  be  not  ready  to  declare,  before  the  end  of  the  next 
term  after  the  return  of  the  process,  he  may  obtain  a  side- bar  or 
treasury  rule  from  the  clerk  of  the  rides  in  the  King's  Bench,  or  one 
of  the  secondaries  in  the  Common  Pleas,  for  time  to  declare",  until 
the  first  day  of  the  ensuing  term ;  a  copy  of  which  rule  should  be 
served  on  the  defendant's  attorney,  or  stuck  up  in  the  King's  Bench 
or  prothonotaries'  oflice,  if  the  defendant  have  not  appeared  :  And,  in 
the  Common  Pleas,  there  is  no  diHerence  in  this  respect,  between  a 
rule  for  time  to  declare  in  replevin,  and  in  other  actions'.  This  rule 
cannot  in  general  be  had,  where  the  defendant  is  a  prisoner".  But 
where,  on  a  writ  against  three,  one  was  arrested  and  lay  in  gaol,  and 
the  other  two  al>scou(le(l,  the  court  refused  to  discharge  the  j)risoner  ; 
saying,  that  he  must  ai)pear  for  all,  or  lie  in  gaol  till  the  other  two 
were  outlawed''.  In  such  case  however,  the  plaintiff,  in  the  Common 
Pleas,  must  move  the  court,  or  aj)ply  to  a  judge,  for  time  to  declare 
against  the  prisoner,  until  the  outlawry  or  appearance  of  the  other 
defendants';  and  shew  that  he  is  using  all  due  diligence  in  proceeding 
against  them.  If  the  plaintiff  be  still  unprepared,  he  may  obtain 
rules  ior  further  time  to  declare,  from  the  beginning  to  the  end  of  the 
term,  and  from  the  end  of  one  term  to  the  beginning  of  another,  alter- 

»  2  Mooie,  87.  S  Taunt.  187.   S.  C.  f  5  Taunt.  35.   A.Ue,  413. 

•'  2  Moore,  80.  8  Taunl.  189.  .S.  C.  and  8  Pr.  Reg.  3'27. 

sec  2  .Moore,  301.  8  Taunt.  304.  S.  C.  ''  Per  Cur.  E.  12  Geo.  III.  K.  B.  2  Cromp. 

<=  2  .Moore,  90.  i>.  Barnes,  396.  401.  2  Bbc.  Rep.  739. 

•^  R.  T.  33  Cur.  II.  C.  P.  '  /(/.  ibi:l.  2  New  Rep.  C.  P.  404. 
*■■  -\i)i)cmi.  Chap.  XVII.   §  1,  2,3. 
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iiately,  as  olteii  as  may  be  necessary.  But  after  several  rules  have 
bccii  obtained,  tbc  courts  will  make  a  peremptory  one,  for  the  plaintiff 
to  declare  before  the  end  of  the  term  in  which  the  motion  is  made. 
The  rule  for  this  purpose,  in  the  King's  Bench,  is  absolute  in  the  first 
instance,  and  drawn  up  on  a  motion  paper  signed  by  counsel  ;  but  in 
the  Common  Pleas,  it  is  a  rule  to  shew  cause :  And  in  the  latter 
court,  wlicn  the  plaintiff'  does  not  declare,  after  having  obtained  time 
for  that  purpose,  the  defendant  may  sign  judgment  of  non  proa^ 
without  giving  a  rule  to  declare". 

In  the  King's  Bench,  when  the  defendant  has  appeared  and  filed 
bail  upon  a  bill  of  Middlesex  or  latitat,  &c.  or  the  plaintiff  has  filed 
it  for  him  according  to  the  statute,  the  plaintiff*  may  declare  by  the 
bye,  in  as  many  different  actions  as  he  thinks  fit,  at  any  time  before 
the  end  of  the  next  term  after  the  return  of  the  process'' :  And  after  a 
plea  in  abatement,  if  the  plaintiff' enter  on  the  roll  quod  billa  cassetur, 
et  defendens  eat  sine  die,  he  may  at  any  time  during  the  same  term 
in  which  the  process  is  returnable,  deliver  a  declaration  by  the  bye 
against  the  defendant*^.  It  is  also  a  settled  point,  that  when  bail  is 
filed  by  the  defendant,  upon  a  bill  of  3Iiddlesex  or  latitat,  &c.  any 
other  person  besides  the  plaintiff  may  declare  against  him  by  the  bye, 
at  any  time  during  the  term  wherein  the  process  is  returnable,  sedente 
curid"^ :  But  where  bail  is  filed  by  the  pZainfj^ according  to  the  statute, 
this  is  not  such  a  general  bringing  of  the  defendant  into  court,  as  will 
warrant  any  person,  except  the  plaintiff,  in  delivering  a  declaration  by 
the  bye  against  him%  The  plaintiff  in  the  original  action  must  de- 
clare in  chief,  before  he  can  declare  by  the  bye^ :  but  any  other 
person  may  declare  by  the  bye,  before  the  delivery  of  a  declaration  in 
chief  :  And  indeed,  as  the  plaintiff  is  allowed  two  terms  for  declaring, 
another  person  who  has  only  one,  might  otherwise  be  deprived  of  the 
opportunity  of  declaring  by  the  bye.  Where  the  plaintiff,  having 
declared  in  his  own  right,  afterwards  declared  as  executor,  without 
indorsing  the  declaration  "  by  the  bye,"  when  delivered,  but  the  de- 
fendant's attorney  was  told  it  was  "  by  the  bye,"  the  court  of  King's 
Bench,   on  the  opinion  of  the  master,  held  it  to  be  regular*^. 

a  1  H.  Blac.  S-:.  S.  C.  R.  M.  10  Geo.  II.  reg.  1,  K.  B. 

^  R.  M,  10  Geo.  II.  rcg.  I.  (6).  K.  B.  but  f  6  Durnf.  &  East,  158.  7  Durnf.  &  East, 

see  Gilb.  K.  B.  310.  80.    But  taking  the  declaratiou  by  the  bye 

«  5  Durnf.  &  East,  634.  out  of   the  office,  is  a  waiver  of  the  irregu- 

d  Poph.  143.  Carth.  377.  1  Salk.  2.  S.  C.  larlty.  3  East,  342. 

Gilb.  K.  B.  310.  342.  4  Bur.  2181.  3  Durnf.  e  Con.  Phillips's  Case,   1  Cromp.  100. 

&  East,  627.  h  p^r  Qir.  E.  21  Geo.  III.  K.  B. 

«  iStr.    10i7.   Cas.  Icmp.    Huidw.   207. 
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In  actions  by  original  in   the  King's  Bench,  thi*  practice   of  ilc- 
claring  by  the  bye  is  similar  to  tliut  in  the  Conimon  Picas  ;   where  the 
name  pleiintilF  is  ullovveil  to  declare  ai^ainst  the  tlctentlant  by  ll»e  bye, 
in  as  nuiny  dilVercnt  actions  as  he  tiiinks  tit,  at  any  time  before  the  end 
of  the  next  term  after  the  return  of  the    process";  and  he  may  so 
declare  in  the  same  term,    thougli  the  debt  and  costs  on  the  first  de- 
claration  are  paid'' :    but  he    cannot   declare    by    the  bye,  after   the 
end  of  that  term*^ ;   nor  can  any  other  person  declare  by  the  bye,  ex- 
cept the  plaintilV.     If  the  |)laintitrsue  out  a  writ  at  the  suit  of  himself 
and  wife,  he    may  deliver  a    declaration   by  the  bye   at  his  own  suit*: 
but  if  an   action   be  brought   by  the  husband  only,  and  a  declaration 
delivered  in  that  action,  he  cannot  declare  by  the   bye  at  the  suit  of 
himself  and  wife,  there  being  no  process  to  warrant  it^     If  the  writ  be 
special,  the  plainlift'  cannot  declare  by  the  bye,  till  he  has  declared  in 
the  original  action'^ ;  but  if  it  bo  with  an  ac  etium  only,  he  may  tlelivcr 
as  many  declarations  as   he  thinks  fit  thereon   against  the  defendant, 
iluring  the  same  term  ;  though  he  will  lose  his  bail,  by  declaring  for 
a  diUcriMit  cause  of  action  from  what  is   expressed    in   the   ac  etiam}'. 
So,  on   a   capias  with  an  ac  ctiam,   at  the  suit  of  an  executor,  the 
plaintill  cannot  deliver  a  declaration  by  tlu;  bye  at  the  suit  of  himself 
personally;  but  if  the    writ  be  a  general  ^«are  clausuni  frarit,  the 
l>laintill'may  declare  by  the  bye  as  executor,  or  qui  taniy  or  as  assignee 
of  the  shcrid'. 

The  parts  of  a  tleclaratlon  arc,  first,  the  title;  secondly,  the 
venue  ;  thirdly,  the  commencement ;  fourthly,  the  statement  of  the 
cause  oj"  action  ,   and  lastly,  the  conclusion^.  The  declaration  by  bill. 


"  Pr.  Reg.  \\2. 

^  I(L  IW. 

<■  Barnes,  346. 

«•  Cas.  Pr.  C.  1'.  0. 

•■  Id.  \31. 

'  Id.  131.  Barnes,  537.  I'r.  Reg.  U2. 
S  C. 

B  Cas.  Pr.  C.  P.  58. 

h  Id.  ibid.  Pr.  Reg.  137.  S.C.  3  Wils.  61. 

'  Ilainey  v.  Sparing,  E.  10  Geo.  III.  C.P. 
Imp.C.  P. '233. 

^  In  Ikatli's  Maxim s,  it  is  saiil  that  a 
count  or  declaration,  being  terms  equivalent, 
ougiii  principally  to  contain  three  things  : 
lirsi,  tlie  plaintiff's  ami  defendant's  names, 
which  in  actions  real  are  called  demandant 
and  lenanl,  and  the  nature  of  the  action  ; 
•ind  ll.is  by  some  is.  lernitd  the  demonstra- 
tion, 01  dcmuHilialive  part  of  the  count :   se- 


condly, tiic  time,  the  place,  and  the  act ;  in 
which  ought  to  be  comprehended  how  and 
in  what  manner  the  action  did  accrue,  or 
first  arise  between  the  parties  J  when,  what 
day,  what  year,  and  what  place,  and  to 
whom  the  action  shall  be  given  ;  which  is 
called  the  declarative  part  of  the  count :  and 
lastly,  the  perclose  or  conclusion,  which  is 
jimk  dcterioralus  est,  &c. ;  in  which  the 
plaintiff  ought  to  aver  and  proffer  to  prove 
his^t<(/,  andshew  therfawgehe  hath  sustain- 
ed by  the  wrong  and  injury  done  by  the  de- 
fendant :  And  the  declaration,  according 
to  this  detinitiun,  consisting  of  a  Iria,  some- 
what resembling  the  logical  mnjor,  }^inor, 
and  conclusion,  some  of  the  ancients  among 
whom  nosie  was  more  fond  of  it  than  Mr. 
I'lcelKood,  the  famous  recorder  of  Zyoirf-"',) 
conceived  lo  be  a  perfect  syllogiam.  Heath's 
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in  llic  King's  Bench,  shoukl  regularly  be  entitled  of  the  day  on  which 
Ihc  writ  is   returnable;    for  the  hill,   of  which  it   is  a  copy,  cannot  be 
filed  till  the  bail  is  put  in,  which  cannot  b«  till  the  return  of  (he  writ": 
And   where  there  are  several  defendants,  who  put   in  bail  of  different 
terms,   the  declaration  should  be  entitled  of  the  term    when   the  last 
bail  was  put  in''.     In  practice  it   is  usual,   in   both   courts,  when   the 
cause  of  action  will  a<lmit  of  it,  to  entitle  the  declaration    generally, 
of  the  tonu  in  which  tiie  writ  is  returnable;  and   though  fded  or  de- 
livered, it  cannot  regularly  be  entitled,   of  a  subsequent  term'' :  And, 
in  the  Common  Pleas,   alter  the  removal  of  a  replevin  cause  by  writ 
of  recordari  facias  loquelam,   the  declaration  must  be  entitled  of  the 
term  in  which  the  writ  is  returnable,  or  that  of  the  appearance''.     But 
the  declaration  should  always  be   entitled  after   the  time  when  the 
cause  of  action  is  stated  to  have  accrued  :  therefore,   when  the  cause 
of  action  is  stated  to  have  accrued  after   the   first  day   of  the   term 
in    which   the  writ    is   returnable,  the    declaration  should  be  entitled 
of  a  subsequent  day  in  that  term,  and  not  of  the  term  generally  ;   for 
a  o-eneral  title  refers    to  the  first  day  of  the  term,  and  upon  such  a 
title  it  would  appear  that  the  action  was  commenced  before  the  cause 
of  it  accrued.     Yet,  where  the  cause  of  action  was  stated  to  have  ac- 
crued on  the  first  day  of  term,  the  court  of  King's  Bench  on  demurrer 
held    that  the  declaration  might  be  entitled  of  the  term  generally  :  for 
the  delivery  of  the  declaration  is  the  act  of  the  party,  and  in  ancient 
times  it  could  not  have  been  delivered  till  the  sitting  of  the  court  ; 
so  that  the  cause  of  action  might  well  have  accrued  before  the  actual 
delivery  of  the  declaration^     When   a    declaration  is  imj)roperIy  en- 
titled   the  plaintiff  may  have  it  corrected,  on  an  affidavit  of  the  fact*" : 
And  leave  has  been  given  to  amend  the  declaration,  by  entitling  it  of 
the  day  on    which    it   was    actually    delivered,    instead  of  the   term 
generally,  in  order  to  accord  with  an  averment  therein,  that  other  de- 
fendants named  in  the  writ  were  then    outlawed?.     Or  it  may  be  set 
ri""ht    at  the  instance  of  the  defendant,  if  necessary  for  his  defence  : 
Thus    where  the  declaration  is  entitled  of  the  term  generally,  and  the 
defendant  pleads  plene  administravit^,  or  a  tender  made  before  the 

Max.  2.     And  see  furtli;  r,  as  to  the  several  154.   2  Blac.  Rep.  735.  S.  C. 

parts  of  a  declaration,    Chilly  on  Pleading,  f  1  Wils.  78.  2  Wils-  256.    7  Durnf.  & 

1  V    V   261,  Sic.  East,  474.   and  see  2  Chit.  Rep.  22.  but  see 

a  Cas.   leir.p.    Hardw.    141.    bui  tide  afile,  G  Taunt.  19.    1  Marsh.  419.  S.  C. 

243.  283.  ^   ^  East,  153. 

b  1  Wils.  242.  ''  Cas.  temp.  Hardw.  i41.  And  see  further, 

c  5  Durnf.  St  East,  624.  35  to  the  mode  of  endi'ing  ihc  declaration, 

<i  5  Taunt.  771.    1   Marsh.  341.  S.  C,  and  the  consequences  of  a  mistake  therein, 

«  1  Duinf.  &  Ea.-',  11(5.   and  hc.>  3  Wils.  Chitty  on  Pleading,  1  V.  p.  261,  &c. 
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cxhibitini;  oi"  the  hill,  upon  wliicli  \ic  wouhl  give  in  evidence  an  ad- 
ministration of  assets,  or  lender  made,  between  tlic  first  day  of  the 
term  to  which  the  hill  relates,  anil  the  day  of  suinj,'  out  the  writ ; 
he  has  a  right  to  call  upon  the  plaintill"  to  entitle  his  declaration 
properly-. 

The  venue  in  personal  aclions,  or  county  where  the  action  is  laid 
and  intended  to  be  tried,  is  local  or  tran.siloi fi* .  When  the  action 
could  only  have  arisen  in  a  particular  county,  it  is  local,  and  the 
venue  must  he  laid  in  that  county  :  for  if  it  be  laid  elsewhere,  the  de- 
fendant may  demur  to  the  declaration'^;  or  the  plaintiff,  on  the 
general  issue,  will  be  nonsuited  at  the  trial''.  Such  are  all  real  and 
mixed  actions,  and  aclions  of  ejectuxnt,  and  trespass  quare  clausum 
yre^it,  &c.  And  an  action  on  (he  case  lor  a  nuisance  is  held  to  be 
local  in  its  nature;  and  the  nuisance  must  be  proved  to  have  been 
committed  in  the  county  where  the  venue  is  laid*.  But  where  the 
action  might  have  arisen  in  any  county,  as  ujion  contracts,  it  is 
transitory^  and  the  ])laintiflr  may  in  general  lay  the  venue  wherever 
he  pleases' ;  subject  however  to  its  being  changed  bythe  court,  if  not 
laid  in  the  very  coimty  where  the  action  arose. 

To  use  the  wor<ls  of  Lord  illans/ield,  in  the  case  of  Fahrirran  v. 
Aloatyn^ :  "  There  is  ii  formal  and  a  substantial  distinction,  as  to 
the  locality  of  trials.  I  state  them,"  says  he,  "  as  diUcrent  thin"s  : 
With  regard  to  matters  arising  within  the  realm,  the  substantial 
distinction  is,  where  the  proceeding  is  in  rem,  and  where  the  effect 
of  the  judgment  could  not  be  had,  if  it  were  laid  in  a  wrong  place. 
That  is  the  case  of  all  ejectments,  where  possession  is  to  be  delivered 
by  the  sheriff  of  the  county  ;  and  as  trials  in  England  are  in  j)ar(i- 
cular  counties,  and  tiie  officers  are  county  ofTicers,  the  judgment 
could  not  have  effect,  if  the  action  were  not  laid  in  the  proper 
county''." 

With  regard  to  matters  that  arise  out  of  the  realm,  there  is  a  sub- 
stantial distinction  of  locality  too  ;  for  there  arc  some  cases  that  arise 
out  of  the  realm,  which  ought  not  to  be  tried  any  where  but  in  the 
country  where  they  arise :  as  if  two  persons  fight  in  France,  and 
botli  hapjjcning  casually  to  be  here,  one  should  bring  an  action  of 
assault  against  the  other,  it  might  be  a  doubt  whether  such  an 
action  could  be  maintained  here  ;    because,  though  it  is  not  a  criminal 

»  IStr.  633.    1  Wils- 39.    S.  C.    citeti.    1  «   1  Taunt.  319.    but  sre  2  Campb.  3.    1 

WiU.  30+.  S.  P.  and  see  4  Esp.  Rep.  73, 4.  Bos.  &  Pul.  225. 

»>  Gilb.  C.  P.  84.  f  Gilb.  C.  P.  84.  and  see  1  Saund.  14.  (2). 

«  1  Wils.  165.  1  Cowp.  176,  7.  and  see  2  Campb.  274. 

•^  Cowp.  410.  2  Blac.  Rep.  1033.  ■>  7  Durnf.  &  East,  587,8. 
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prosecution,  it  must  he  laid  to  be  ai^ainst  the  peace  of  thekinj]^  ;  hut 
the  breach  of  the  peace  is  merely  local,  though  the  trespass  ag-ainst 
the  person  is  transitory.  So,  if  an  action  were  brought  relative  to  an 
estate  in  a  foreign  country,  where  the  question  was  a  matter  of  title 
only,  and  not  of  damages,  there  might  be  a  solid  distinction  of 
locality. 

But  there  is  likewise  a  formal  distinction,  which  arises  from  the 
mode  of  trial:  for  trials  in  England  being  by  jury,  and  the  kingdom 
being  divided  into  counties,  and  each  county  considered  as  a  separate 
district  or  principality,  it  is  absolutely  necessary  that  there  should  be 
some  county  where  the  action  is  brought  in  particular,  that  there  may 
be  a  process  to  the  sheriff  of  that  county,  to  bring  a  jury  from  thence 
to  try  it.  This  matter  of  form  goes  to  all  cases  that  arise  abroad  : 
but  the  law  makes  a  distinction  between  transitory  and  local  ac- 
tions. If  the  matter,  which  is  the  cause  of  a  transitory  action,  arise 
within  the  realm,  it  may  be  laid  in  any  county,  the  place  not  being 
material ;  as  if  an  imprisonment  be  in  Middlesex,  it  may  be  laid  in 
Surrey,  and  though  proved  to  be  done  in  MiddleseXy  it  does  not  at 
all  prevent  the  plaintiff  from  recovering  damages.  The  place  in 
transitory  actions  is  never  material,  except  where  by  particular  acts 
of  parliament,  it  is  made  so ;  as  in  the  case  of  churchwardens  and 
constables,  and  other  cases  which  require  the  action  to  be  brought 
in  the  county.  The  parties,  upon  sufficient  ground,  have  an  oppor- 
tunity of  applying  to  the  court  in  time  to  change  the  venue;  but  if 
they  go  to  trial  without  it,  that  is  no  objection. 

So  all  actions  of  a  transitory  nature,  that  arise  abroad,  may  be  laid 
as  happening  in  an  English  county^.  But  there  are  occasions  which 
make  it  absolutely  necessary  to  state  in  the  declaration,  that  the  cause 
of  action  really  happened  abroad  ;  as  in  the  case  of  specialties,  where 
the  date  must  be  set  forth.  If  the  declaration  state  a  specialty  to 
have  been  made  at  Westminster  in  31iddlesex,  and  upon  producing 
the  deed,  it  bears  date  at  Bengal,  the  action  is  gone ;  because  it  is 
such  a  variance  between  the  deed  and  the  declaration,  as  makes  it 
appear  to  be  a  different  instrument.  But  the  law  has  in  that  case 
invented  a  fiction  ;  and  has  said,  the  party  shall  first  set  out  the  des- 
cription truly,  and  then  give  a  venue  only  for  form,  and  for  the  sake 

■  In  a  replicalion  to  a  plea  of  ne  unques  ought  to  have  been  sued  jointly  with  the  de- 

accovple,  &c.  in  a  writ  of  dower,  aliedging  a  fendant ;  and  if  it  be  pleaded  that  such  other 

marriage  in  Scotland,   it  is  not  necessary  to  person  is  alive,    to  wit,    in  Spain,  it  will  be 

state,  by  way  of  venue,   that  the  marriage  considered  as  pleaded    without  any  venue, 

was  had  in  anyplacein  £«g/rtnf/.  '2  H.  Rlac.  7  Durnf.  &    East,   243.    and    see    1    Wms. 

145.     Nor  is  it  necessary  to  lay  a  venue  in  Saund.  8.  ('2). 
a  plea  in  abatement,  that  another  person 
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of  trial,  by  a  videlicet,  in  the  county  of  Middlesex,  or  any  other 
county."  In  deciarini^  on  forcii^n  bills,  tlioujijli  it  is  usual  to  state 
that  they  were  drawn  at  the  place  where  they  bear  date,  addinii^  the 
venue  under  a  cidelicel',  yet  (his  does  not  seem  to  be  necessary''. 

In  an  action  upon  a  lease  for  rent,   &c.   when  the  action  is  founded 
upon  the  privity  of  contract,  it  is   transitnri/,  and  the  venue   may  Le 
laid  in  any  county,  at  (he  oj)tion  of  the  plain(ilV;   hut  when   the  action 
is  founded  upon  the  privity  of  estate,  it  is  local,  and  the  venue  must 
be  laid  in  the  county  where  the  estate   lies'.     Thus,  in   an    action  of 
debt  or  coi'enunt,  by  the  lessor  ac^ainst  the  lessee,  the  action   beinij;' 
founded  on  the  privity  of  contract,  is  transitory"'.     So,   if  an  action  of 
debt  be  brouijht  by  the  lessor  against  the  executor  of  the  lessee,  in 
the  detinet  only,  it  is  transitory*.     And  debt   for  use  and  occupation, 
is  not  a  local  action'.     But  if  the  action  be  brought,  as  it  may,  ai^ainst 
the  executor  of  the  lessee,  as  assignee,  upon  the  privity  of  estate,  in 
the  debet  and  detinet,  it  is  locals.     In    covenant  by  the  grantee  of 
the  reversion   against  the  lessee,    the  action   being  founded  on  the 
privity  of  contract,  which  is  transferred  from  the  lessor  to  (he  grantee, 
by  the  operation  of  the   statute  3"2   Hen.   Vlll.  c.  34.   the   aciion   is 
transitory''.     But   in   debt   by  the  assignee'  or  devisee"*   of  the  lessor, 
against  the  lessee,  which  is  founded  on  the  privity  of  estate,  the  a(;(ion 
is  local.     So,  if  an  action  of  debt  or  covenant  be  brought  by  (he 
lessor',  or  bis  personal  representatives'^,  or  by  the  grantee  of  the  re- 
version", against  the  assignee  of  the  lessee,  it  is  local,  and   the  venue 
must  be  laid  in  the  county  where  the  land  lies. 

There  are  some  actions  however,  of  a  transitory  nature,  wherein 
the  venue,  by  act  of  parliament,  must  be  laid  in  a  j)articular  county. 
Thus,  by  the  statute  31  Eliz.  c.  5.  §  2.  "  in  any  declaration  or  in- 
"  formation,  the  offence  against  any  penal  statute  shall  not  be  laid 
"  to  be  done  in  any  other  county  but  where  the  contract,  or  other 
**  matter  alleged  to  be  the  offence,  was  in  truth  done  ;  and  every  ile- 
"  fendant  in  such  action  or  information  may  traverse,  and  allege  (hat 
"  the  offence  was  not  committed  in  the  county  where  it  is  alleged  : 

•  Bayley  on  Bills,  3  Ed.  175.  403.  Gilb.  C.  P.  91. 

>>  3  C'ampb.  304,  5.   but   see  '2  Bam.   &.  ^  1  Saund.  238.  Carth.  IS3.  1  Wils.   1G5. 

Aid.  301.  6  Barn,   &  Aid.   16.   2    J)owl.   k.  'Cro.  Car.  183.   1  Wils.  165. 

Ryl.  15.  S.  C.  ^  W.  Jon.  43. 

«  1  Wins.  Saund.  241.  6.(0).  '  6  Mod.  194.  and  see  7  Durnf.  &.  East, 

''3    Lev.  154.  6    Mod.    194.  2  Str.  776.  583.  2  East,  580. 

and  see  2  Salk.  (i  j  1 .  •"  Latch,  197. 

«Gilb.  Debt,  403.  Gilb.  C.  P.  91.  "  Carth.    182.  3  Mod.  33G.   1  Salk.  80.   1 

'  5  Taunt.  25.  Siiow.  191.  S.  C.  7  Durnf.  &.  East,  583. 

S  3  Lev.  80.  3  Kcb.  135.  S.  C.Gi'.b.  Debt, 
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<'  >vhicli  boin^  tr'uul  for  the  defendant,  or  if  the  plaintiff  be  thereupon 
"  nonsuit,  then  the  plaintiff  shall  be  barred  in  that  action  or  infornia- 
"  tion."     And,  by  the  statute  21  Jac.  1.  c.  4.  "  in   all  informations 
"  to  be  exhibited,  and   in   all  bills,  counts,  plaints  and  declarations, 
"  to  be  commenced  against  any  person  or  persons,  either  by  or  on 
"  behalf  of  the  king  or  any  other,  for  or  concerning  any  offence  cora- 
"  mitted  or  to  be  committed,  against  any  penal  statute,  the  offence 
"  shall  be  laid  and  alleged    to  have  been  committed  in   the  county 
"  where  such  offence  was  in  truth  committed,  and   not   elsewhere." 
The  former  of  these  statutes  is   holden  to  be  still  in  force  ;  and   it 
extends  to  all  actions  or  informations  brought  by  common    informers 
upon   penal  statutes,    whether  made    before  or  after  the   31   Eliz^ 
And  hence  it  is  a  general  rule,  that  the  venue  in  such  actions  or  in- 
formations must  be  laid  in  the  county  where  the  offence  was  com- 
mitted.    This  statute  also  extends  as  well  to  offences  of  omission,  as 
of  commission''.    There  is  an  exception  liowever,  in  the  statute,  that  it 
shall  not  extend  to  any  such  officers  of  record  as  had,   in  respect  of 
their  offices,  theretofore  lawfully  used  to  exhibit  informations,  or  sue 
upon  penal  laws  ;  which  exception  extends  to  informations  by  the  at- 
torney general,  in  the  court  of  Exchequer •= ;  and  there  are  some  other 
exceptions  in  the  statute,  relating  to  offences  concerning  champerty, 
&c.    But  the  statute  21  Jac.  1.  c.   4.  does   not  extend  to  offences 
created  by  subsequent   statues'' ;  and   neither  this   statute%  nor  the 
31  Eliz.  c.  5'.    extend    to    actions   brought    by  the  party  grieved. 
In  an  action  on  the  statute  1  &  2  Ph.  &  M.  c.  12.  for  driving  a  dis- 
trt'ss  out  of  the  hundred,  if  the  hundred  in  which  the  cattle  were  dis- 
trained be  in  one  county,  and  the  hundred  into  which  they  were  driven 
in  another,  the  venue  may  be  laid  in  either  countys.     But  an    action 
on  the  statute  3  Geo.  II.  c.  26.  for  selling  coals,  as  and  for  a   sort 
■which  they  really  were  not,  must  be  brought  in  the  county  in  which 
the  coals  were  delivered,  and  not  where   they  were  contracted  for*". 
There   are   also  certain   actions,    wherein  the  venue,   which  would 
otherwise  be  transitory,  must  by  various  acts  of  parliament,  made  for 
protecting  officers  in  the  execution  of  their  duty,  be  laid  in  the  county 
wherein  the  facts  were  committed,    and  not  elsewhere.     Such  are 

a  Com.  Dig.  tit.  Action,  N.    10.  Bui.   NL  d  i  Salk.  372,3.  Bui.  Ni.  Pri.   195.  SeL 

Pri.  195.    4  Bur.  2467.  2   Durnf.  &  East,  Ni.  Pri.  5  Ed.  579.  3  Maule  &  Sel.    438,  9. 

238.  2  Bos.    &   Pul.  381.    4   East,  385.  9  442,3.  445. 

East,  296.  5   Taunt.  754.    1    Marsh.  320.  e  i  ghow.  354,  Bui.  Ni.  Pa.  196. 

S.  C.  Id.  321.  (a).  3  Maule  &  Sel.  429.  ^  Ante,  13.  Bui.  Ni.  Pri.  195. 

b  5  Maule  &  Sel.  427.  B  2  Campb.  266.  2  Taunt.  252.  S.  C. 

c  Buub.  236.  26!.  Parker,  182.  3  Anstr.  1>  4  East,  385. 
871. 
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actions  upon  the  case  or  treiipans  against  justices  of  peace,  mayors 
or  builills  of  cities  or  towns  corporate,  hcatlboroui^hs,  portreves,  con- 
stahles,  titliin^-mcn,  church-wardens,  &.c.  or  other  persor\s  actins; 
in  their  aid  and  assistance,  or  by  their  command,  for  any  (hint;  done 
in  their  oflicial  capacity"  ;  and  also  actions  aj^ainst  any  jxrson  or 
persons,  for  any  thini^  done  i)y  an  ofTieer  or  ofhcers  of  the  e.rcine^',  or 
customs'^,  or  others  actini;  in  his  or  their  aid,  in  execution  or  by 
reason  of  his  or  their  office:  or  for  any  thini;  done  in  jjursuance  of 
the  act  for  consolidatini?  the  provisions  of  the  acts  relatinj^  (o  the 
<hities  under  the  manai^cment  of  tlie  commissioners  for  the  aflairs  of 
taxes,  or  any  act  for  ti;rantini^  duties  to  be  assessed  under  the  reiju- 
liitions  of  tliat  act"',  &c.  I5ut  an  action  against  a  constable  is  not 
confined  to  the  proper  county,  Avhere  he  does  not  act  in  execution  of 
his  office'". 

Also,  by  a  late  act  of  parliament^,  the  provisions  of  the  statute  21 
Juc.  I.  c.  12.  with  regard  to  the  venue,  &c.  are  extended  to  all  per- 
sons having,  holding  or  exercisinu:,  or  being  employed  in  any  public 
employment,  or  any  oflice,  station  or  capacity,  either  civil  or  mili- 
tary, either  in  or  out  of  this  kingdom  ;  and  who  under  and  by  virtue 
or  in  pursuance  of  any  act  or  acts  of  parliament,  &c.  have  by  virtue 
of  any  such  public  emi)loyment,  &c.  power  or  authority  to  commit 
l)ersons  to  safe  custody  :  And  "  all  such  persons,  having  such  power 
or  authority  as  aforesaid,  shall  have  and  be  entitled  to  all  the  pri- 
vileges, benefits  and  advantages,  given  by  the  j)rovisions  of  the  said 
act,  as  fully  and  efiectually  to  all  intents  and  purj)oscs,  as  if  they 
bad  been  specially  named  therein.  Provided  always,  that  when  any 
action,  bill,  ])laint  or  suit,  upon  the  case,  trespass,  battery,  or  false 
imprisonment,  shall  be  brought  against  any  such  person  as  is  in  this 
a(;t  described  as  aforesaid,  in  this  kingdom,  for  or  upon  any  act 
mutter  or  thing  done  out  of  this  kingdom,  it  shall  be  lawful  for  the 
plainliir bringing  the  same,  to  lay  «ucli  act  matter  or  thing  to  have 
been  done  in  tfestminster,  or  in  any  county  where  the  person  against 
whom  any  such  action  bill  plaint  or  suit  shall  be  brought,  shall  then 
reside." 

On  the  other  hand,  the  venue  in  a  transilorij  action  is  in  some 
cases  altogether  oi)tional  in  the  i)laintin';  as  where  the  action  arises 
in  Walea,  or  beyond  the  sea,  or  is  brought  upon  a  bond,  or  other 
specialty,  promissory  note,  or  bill  of  exchange  ;  for  scandalum  mag- 

»  Stat.  '21  Jnc.  I.  c.  1*2.  §  3.  ^1  Str.  440.  3  Bur.  1742.  and  see  2  Esp, 

•"23  000.111,0,70.  §34.  Rep.  542.  3  Esp.   Rep.  226.  2  Stark.  A7. 

«  24  Geo.  III.  sess,  2.  c.  47.  §  35.  39.  and  Pri.  44.'). 

see  28  Geo.  III.  c.  37.  §23.  '  Stat.  42  Geo.  Ill,  c,  85.  §  C. 
J  Stat.  43  Geo.  IH.c.  99.  §  70. 
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natum,  or  a  libel  dispersed  (hroughout  the  kingdom  ;  against  a  carrier, 
or  lighterman  ;  or  for  an  escape,  or  false  return  ;  and  in  short,  vvhere- 
ever  the  cause  of  action  is  not  wholly  and  necessarily  confined  to  a 
single  county".  In  these  cases,  the  venue  cannot  be  changed  by  the 
courts,  but  upon  a  special  ground. 

In  actions  by  original,  the  venue,  in  the  King's  Bench,  should  in 
general  be  laid  in  the  county  where  the  writ  was  brought*" :  and  if 
it  be  not  so  laid,  tlie  court  will  set  aside  the  proceedings  for  irrega- 
lurity,  and  the  plaintiff,  we  have  seen,  will  lose  his  bail".  But,  in  the 
Common  Pleas,  though  the  })ractice  was  formerly  the  same  as  in  the 
King's  Bench*^,  where  an  arrest  shall  be  by  virtue  of  a  capias  ad 
respondendum  in  any  county,  and  bail  shall  be  put  in  thereupon, 
and  the  plaintiff  shall  thisik  proper  afterwards  to  declare  in  a  different 
county,  it  shall  not  be  deemed  a  waiver  of  the  bail ;  but  the  recogni- 
zance of  bail  shall  be  as  effectual  for  the  benefit  of  the  j)laintiff,  and 
he  may  proceed  thereon  against  the  bail,  in  the  same  manner  as  if  the 
plaintiff  had  declared  against  the  defendant  in  the  same  county  in 
which  the  bail  was  put  in^  And  it  is  a  general  rule,  that  the  county 
in  the  margin  will  help,  but  not  hurt^ :  Hence,  if  there  he  no  venue, 
or  it  be  not  laid  with  certainty^,  in  the  body  of  the  declaration,  refer- 
ence must  be  had  to  the  margin  ;  but  where  a  proper  venue  is  laid 
in  the  body,  the  county  in  the  margin  will  not  vitiate  it**.  In  an  ac- 
tion upon  the  case  for  a  nuisance,  if  no  place  he  alleged  where  the 
nuisance  was  committed,  the  county  in  the  margin  shall  be  intended'. 
And,  in  stating  transitory  facts,  it  is  enough  to  allege  a  county  for  a 
venue,  without  a  parish''. 

In  actions  by  bill  against  common  i)ersons,  in  the  King's  Bench, 
the  declaration  begins  by  stating  the  defendant  to  be  in  custody  of 
the  marshal' ;  or,  if  he  be  in  custody  of  the  sheriff,  or  bailiff  or  steward 
of  a  franchise  having  the  return  and  execution  of  writs,  it  should 
allege  in  whose  custody  he  is,  at  the  time  of  the  declaration,  by  virtue 

a  See    the    cases    referred    to    in    Chap.  •"  Cas.  temp.  Havdw.  343,  4.    Barnes,  483, 

XXV.  3  Durnf.  &  East,  387. 

•>  But  vide  ante,  424.  •  I  Taunt.  3"9.  and  see  2  East,  497.  5 

«:  Ante,  292.  Taunt.  789.   1  Marsh.  3G3.  S.  C.     And  see 

^  Barnes,  116.  further,  as  to  the  venue  in  personal  actions, 

e  R.  H.  22  Geo.  HI.  C.  P.  whether  local  or  transitory,  and  the  mode 

f  1  Wms.  Saund.  308.  (1).   And  note,  Lord  of  stating  it,  with  the  consequences   of  a 

JJurdwicke  was  of  opinion,  that  the  /Tin  the  mistake,  and  when  aided,  Chitty  on  Plead- 

margin  of  the  declaration,  was  not  originally  ing,  1  V.  p.  267,  &c. 

meant  to  signify  the  countj',  but  was  only  ^  3  Maule  &  Sel.  148. 

a  denotation  of  each  section  or  paragraph  '  Append.  Chap.  XV.  §  19.  Chap.  XVII. 

in  the  record.   Cas.  temp.  Hardw.  344.  §  13,  &.c.  Chap.  XX.  §  15. 
F  2  Blac.  Kep.  847.  3  W\U.  339.  S.  C. 
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of  dm  process  of  tlie  court,  at  the  suit  of  the  plaintiffs''.  If  the 
action  be  brouij^ht  by  or  siij^iiinst  particuhir  prrsons,  as  a««»i^we<?«, 
executors,  &.c.  the  special  character  in  which  they  sue,  or  are  sued, 
shouhl  be  set  forth  in  the  beginniiiij^  of  the  declaration  :  And  in  ac- 
tions au^ainst  (itlontirs,  instead  of  statini;'  that  they  arc  in  the  custody 
of  the  marshal  or  sheritl",  it  should  Ije  stated  that  they  are  present  in 
court'' ;  or,  in  actions  ag'ainst  peers  or  members  of  the  liousc  of  com- 
mons, that  they  have  privile<j;e  of  parliamenf^. 

In  (icrount,  cox^enant,  dehf,  (inuintf/,  detinue,  and  replevin, 
where  the  orig'inal  is  a  summons,  the  declaration  by  original  writ,  in 
the  King's  Bench  or  Common  Picas,  begins  by  stating  that  the  de- 
fenriant  was  summoned  to  answer  :  in  actions  on  the  case,  trespass, 
ejectment,  &c.  where  the  original  is  an  attachment,  it  states  that  he 
was  attached  to  answer''.  But  where  by  the  declaration  it  appears 
that  the  defendant  was  summoned,  instead  of  attached,  or  vice  versa, 
the  defendant  cannot  demur,  without  craving  oyer  of  the  original, 
and  setting  it  forth,  in  order  to  shew  that  it  does  not  warrant  the  de- 
claration'". 

It  was  formerly  usual  for  the  declaration  by  original  to  repeat  the 
whole  of  the  original  wril^  But  this  practice  being  productive  of 
great  and  unnecessary  prolixity,  a  rule  of  court  was  made,  that 
"  declarations  in  actions  uj)on  the  case,  and  (general  statutes,  other 
"  than  debt,  repeat  not  the  original  writ,  but  only  the  nature  of  the 
"  action  ;  as  that  the  delemlant  was  attached  to  answer  the  plaintiff, 
"  in  a  plea  of  trespass  upon  the  case,  or  in  a  plea  oj"  trespass  and 
•'  contempt,  against  the  form  of  the  statute^.^^  And  in  trespass 
rt  et  armis,  commenced  by  original,  it  has  been  deemed  sunicicnt,  on 
a  general  demurrer,  to  state  in  the  declaration,  that  the  defendant  was 
attached  to  answer  the  plaiutifT,  in  a  plea  of  trespass,  without  setting 
Ibrth  the  circumstances'".     It  even  seems,  that  the   omission  of  the 

words  "  and  therpui)on  the  said  |)lainlill'  by his  attorney  com- 

"  plains,"  in  the  beginning  of  a  declaration  of  trespass  on  the  case,  iu 

■  Append.  Chap.  XV.  §  1 ,  &c.  Gon.    Ilf.  C.  P.  Com.    Dig.  tit.  Plender,  C- 

••  /./.  Chnp.  XIV.  §  17,  &.C.  12.  14    3  M.  G.    and   see  2  Wils.  85.  395. 

<^  Id.  Chap.  VI.  §  1  I,  &.C.  413.   I  H.  Blue.  249.   1 1  East,  62.     And  as 

•^  Com.  Dig.  tit.  Pleader,  C.  12.  2  S;iund.  oyer  cannot  now  be  had  of  the  original  writ, 

I.   (I).    Appind.    Chap.   XVII.    §    4,    &c.  it  seems  that  the  declaration   is  no  longer 

Chap.  XX.   §  9,  &c.  denuirrab'e  for  the  above  cause.  1  Saund. 

^Cro.  Jac.    108.  Cro.   Car.  91.    I  Saund.  318.  (3) 

318.    1    Sid.  423.  2    Keb.   544.    1    Mod.  3.  i  Com.  Dig.  tit.  Pleader,  C.  12. 

S.  C.  4  Mod.  246.  2  Salk.  701.  6  Mod.  28.  K  R.  M.  Uo4.  §  12.  K.  B.  R.  M.  1654.   § 

S.  C.  2  Ld.   Raym.  903.  Fort.   341.   Cas.  16.  C.  P. 

temp,  llardw.   189.   Barnard  v.  Moss,  H.    26  *>  Cartli.  103.  and  see  1  Sannd.  3IS.  (3). 
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the  Common  Pleas,  is  no  cause  of  special  demurrer'*.  And  it  is  no 
objection  to  a  declaration,  that  the  parties,  having  been  once  called  by 
their  names,  are  afterwards  designated  by  the  terms  plaintiff  and 
defendant' ;  which  is  now  become  the  common  mode  of  declaring. 

In  actions  upon  contracts,  the  declaration  must  in  all  cases  state 
the  contract  upon  which  the  action  is  founded,  and  the  breach  of  it : 
And  this  alone,  without  more,  is  in  some  cases  sufficient ;  as  in  an 
action  of  debt  on  bond,  i)y  the  obligee  against  the  obligor.  Con- 
tracts are  cither  in  writing",  or  by  parol ;  if  in  writing,  they  are 
either  by  deed  under  seal,  or  by  agreement  without  seal :  and  they 
are  either  express  or  implied ;  the  former  are  created  by  the  words, 
the  latter  by  the  obvious  meaning  and  intention  of  the  parties.  Thus, 
a  covenant  is  implied,  from  the  habendum  in  a  lease,  for  quiet  enjoy- 
ment ;  and  from  the  reddendum,  for  payment  of  the  rent''.  So,  on 
the  indorsement  of  a  note  or  bill,  it  is  implied,  that  if  the  drawer  or 
acceptor  do  not  pay  it,  the  indorser  will,  on  having  due  notice  of  its 
non-payment''  :  And  in  general  it  may  be  remarked,  that  promises 
are  implied,  to  pay  money  on  legal  liabilities^  With  regard  to  their 
operation,  contracts  are  present  or  future ;  under  the  former,  may 
be  classed  warranties,  that  a  horse  is  sound,  &c.  :  the  latter  are  to 
do  or  omit  some  act,  or  to  procure  it  to  be  done  or  omitted  by 
aonthers.  Contracts  must  be  stated  in  the  declaration  as  they  were 
really  made,  either  in  terms,  or  according  to  their  legal  effect'' ;  and 
if  there  be  a  variance,  it  will  be  fatal'.     In  assumpsit  for  use  and 

a  1  Bos.  &  Tul.  Sr.G.    And  see  further,  as  Akl.  501,  1    Chit.   Rep.   28.   S,  C.    I'l.  60. 

to    the   mode   of    commencing    declarations,  (a).  5  Barn.  k.  Aid.  42.   C  Barn.  &  Ahl.  IG. 

Chitty  on  Pleading,  1  V.  p.  28j,  &c.  2  Dowl.   &    Ryl.    15.   S.  C.   in  (issvmpsit ;  4 

••G  Taunt.    121.   2   Marsh.    101.  S.  C.  G  Maule  i<.  Sd.  TO.    I    Moore,   89.  2  Barn.  & 

Taunt.  406.  Aid.  765.   1  Chit.  Rep.  TIB.  S.  C.  .5  Moore, 

"  For  the  cases  in  which    it  is  necessary  164.  2  Brod.  &  Biiig.  395.  S.  C.  in  covenmil  ; 

that  the  contract  should  be  in  mitirii;,  see  y4n/e,  224.  in  t?ei/ on  bail  bond;  Dong.  665. 

the  statute  of  frauds  and  perjuries,  29  Car.  in  case,  against    sheriff,  on  stat.  8  Anne,  c. 

II.  c.  3.  14.    §1.;    2  Barn.  &  Aid. '/jG.  1  Chit.  Rep, 

^  3  Bac.  Abr.  296.  507.   S.  C.    for   malicious   proseeutiori ;    4 

e  Bayley  on  Bills,  29.  41,  42.  57.  Moore,   266.   1    Brod,   &    Bing.  538.   .S.  C. 

f  Ai.te,2,3.  against  an   agent,  for   misconduct;  and  5 

g  See  further,   as  to  contracts  in  assumpsit.  Barn.  &  Aid.  615.  1  Dowl.  &  Ryl.  230.  S.  C. 

Chitty  on  Pleading,  1  V.  p.  298,  &c.   Lawes  for  libel :    And  fur  cases  in  which  variances 

on  Pleading,  Chap.  IV.  have  been  deemed  immaterial,  see  8   East, 

h  1  Marsh.  0,11.  per  GiLbs,  Ch.  J.  8.   13  East,  410.  6  Taunt.  108.   Id.  581.  2 

•  For  modern   cases,   in  which  variances  Marsh.  287.  S.  C.   S  Taunt.  197.  2  Moore, 

between  the  declaration  and  evidence,  have  114.  S.  C.    1  Chit.  Rep.  60.  fa).  1  Brod.  & 

been  holden   to  be  fatal,   see    1  New  Rep.  Bing.  523.  4  Moore,  515,   2  Brod.  &  Bing. 

C.  P.  351.  5  Esp.  Rep.  259.  S.  C.  2   East,  89.   S.  C.  5   Wtoore,  74,  2  Brod.  &   Bing. 

2.    4  Maule  &  Sol.  505.    2  Chit.  Rep.  333.  359.  S.  C.  4  Barn,   &  Aid,  435.  5  Barn.  & 

3  Moore,  79.  Gow,   21,    S.  C,    2  Barn.  So  Aid,  964,  S.  C.  6  Barn.  &,  Aid.  18,   1  Bing, 
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occupation,  it  is  not  necessary  to  state  in  uliat  /;art*7i  the  premises 
are  situated';  and  where  a  parish  is  known  as  well  by  one  name  as 
another,  it  is  sullicient  to  call  it  by  either^  But  where  the  situation 
of  the  j)remises  is  alleged  in  the  declaration,  a  viiriaiue  in  the  iiiiine  of 
the  parisli  is  I'atal^ 

When  the  contract  is  by  deed,  it  is  not  necessary  to  set  forth  the 
considercitiun  upon  which  it  is  founded  ;  as  the  law  in  tiiat  case  im- 
plies a  consideration,  wliere  none  is  staled'  :  Anil  a  consideration  is 
also  implied,  ujjon  bills  of  exchanije,  and  promissory  notes :  But  in 
nil  otiier  cases,  the  consideration,  not  heinjj  in)plied,  must  be  stated  in 
the  declaration.  Considcral'ionH  arc  commonly  said  to  be  executed 
or  executory  ;  or  in  other  words,  the  contract  is  founded  upon  some- 
thing already  done,  or  to  be  done :  But  there  is  a  third  species  of 
considerations,  partaking  of  the  nature  of  both  the  others,  as  in  the 
caseofm»fMa/  promisen" ;  where  the  plaintiir's  jjromise  is  executed, 
but  the  thing  which  he  has  engaged  to  perform  is  executory.  When 
the  consideration  is  executed,  the  defendant  cannot  traverse  the  con- 
sideration by  itself,  because  it  is  incori)orated  and  coupled  with  the 
promise,  and  if  it  were  not  then  in  fact  executed,  it  is  nudum  pactum: 
But  if  it  be  executory,  the  plaintiff  cannot  bring  his  action  till  the 
consideration  be  performed  ;  and  if  in  truth  the  promise  were  made, 
and  the  consideration  not  performed,  the  defendant  must  traverse 
the  performance,  and  not  the  promise,  because  they  are  distinct 
things^ 

It  is  also  commonly  supposed,  that  to  make  a  good  consideration, 
there  must  be  either  an  immediate  benclit  to  the  party  promising,  or 
a  loss  to  the  person  to  whom  the  promise  was  made.  But  this  rule 
seems  to  be  too  narrow  ;  for  it  is  said,  that  wherever  a  man  is  under 
a  moral  obligation,  which  no  court  of  law  or  equity  can  enforce,  and 
promise?,  the  honesty  and  rectitude  of  the  thing  is  a  consideration  j 

34.  in  (tisxiivpsH  ;   I  Stark.   A'i.  Pri.  294.   1  Chitty  on  Pleading,  1  V,  p.  303,  &c. 

Chit.  Rep.  5 IS.  (a).  4  Moore,  Gfi.   1  Biod.  "  6  East,  347.   1  Taunt.  570. 

&  Bing.  443.  S.  C.  3  Brod.  &  Bing.  186.  in  *>  I  Taunt.  570.  and  see   1  Bos.  &  Pnl. 

covenant ;  Ante,  223,  4.  in  debt  on  bail  bond  ;  225.  2  Campb.  3.  13  East,  9.  3  I'aunt.  127. 

1   Bing.    6.    in    debt  on   replevin  bond  ;    1  5  Maule  &   Sei.   326.  Chitty  on   Pleading, 

Durnf.   &    East,   235.   1    Chit.   Rep.  60.  in  1  V.  p.  282,  3.  but  see  2  Campb.  274. 

fiebt  for  penalties;  6  Barn.    &   Aid.  77.  2  c3  Campb.  255.  and   see  4  Taunt.  700. 

Dowl.   &    Ryl,   184.  S.  C.  1   Bing.  45.   in  1   Moore,  161.  Holt  Nl.  Pri.  523.  S.  C.  2 

trovei-;  3   Durnf.  &   East,  643.  in  case,  on  Moore,  587. 

Stat.   11   Geo.  II.  c.  ly.    §  3. ;  4  Durnf.  &  ^  1  Durnf.   &.  East,  475.  and  see  3  Bur. 

I':a8i,558.  for  negligenee  ;  9  East,   157.  for  1639. 

malicious  prosecution;   1    Chit.  Rep.    104.  e  i  Salk.  171.    I   Ld.  Kiym.  665.  S.  C. 

for  disturbance  of  common  ;  and   id.  480.  <"  Bui.  M.  Pri.  U(-. 

tor  libel.     And  see  further,  as   to  variance, 
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ns  il"  a  iimn  j)ioniise  to  pay  a  just  debt,  the  recovery  of  which  is 
barred  hy  the  statute  of  Ihnitations  ;  or  if  a  man,  after  l»e  conies  of 
ai^c,  i)roiniscto  pay  a  meritorious  debt  contracted  during  his  minority, 
but  not  for  necessaries;  or  if  a  bankrupt  in  at!iucnt  circumstances, 
after  his  certificate,  j)romise  to  jjay  the  whole  of  his  debts ;  or  if  a 
man  promise  to  perform  a  secret  trust,  or  a  trust  void  for  want  of 
writing-  by  the  statute  of  frauds.  In  these  and  many  other  instances, 
though  the  promise  give  a  compulsory  remedy,  when  there  was  none 
before,  either  in  law  or  equity  ;  yet  as  the  promise  is  only  to  do  what 
an  honest  man  ouglit  to  do,  the  ties  of  conscience  upon  an  upright 
mind  arc  said  to  be  a  sufficient  consideradon". 

When  the  promise  and  consideration  explain  thentiselvcs,  without 
reference  to  any  collateral  matter,  they  are  stated  in  the  declaration 
Avilhout  any  inducement :  But  when  that  is  not  the  case,  the  de- 
claration begins  by  stating  the  circumstances  under  Avhich  the  con- 
tract was  made,  or  to  which  the  consideration  refers ;  as  in  an  action 
of  assumpsit  to  pay  money,  in  consideration  of  forbearance,  or  of  stay- 
ing proceedings,  the  declaration  begins  by  stating  the  debt  forborne, 
or  the  proceedings  that  were  stayed.  The  inducement  is  in  nature  of 
a  preamble,  and  leads  on  to  the  princijjal  matter  of  the  declaration  ; 
and  as  its  office  is  explanatory,  it  does  not  require  exact  certainty''. 

When  the  consideration  is  executed,  and  the  promise  to  pay  a  sum 
certain,  or  to  do  or  omit  some  specific  act,  the  declaration  proceeds  at 
once  from  the  contract  to  the  breach,  without  any  intermediate 
averments ;  as  in  the  case  of  indebitatus  assumpsit,  to  pay  a  })re- 
cedent  debt,  &c.  But  when  the  consideration  is  executory,  or  the 
jierform.ance  of  the  defendant's  covenant  or  agreement  is  made  to 
depend  on  the  performance  of  a  condition  precedent,  on  the  part  of 
the  plaintidj  the  declaration  ought  to  aver  that  the  consideration  has 
been  executed,  or  the  condition  performed  :  for  it  is  a  rule,  that  in  all 
cases  where  the  estate  or  interest  commences  on  a  condition  precedent, 
be  the  condition  or  act  in  the  affirmative  or  negative,  and  to  be  per- 
formed by  the  plaintiff  or  defendant,  or  any  other,  the  plaintiff  ought 
in  his  count  to  aver  performance*^ ;  as  if  a  man  grant  an  annuity  to 
another,  when  he  is  promoted  to  such  a  benefice,  &c.  the  plaintiff  in 
annuity  ought  to  aver  that  lie  is  promoted'',  &c.  But  when  any 
estate  or  interest  i)asscs  or  vests  immediately,  and  is  to  be  defeated  by 

a  Per  Lord  Mansfield,  Cowp.  290.  and  sec  ^  Com.  Dig.  tit.  Pleader,  C.  31.    And  see 

5  Taunt.  3G.  accord,  but  see  3  Bos.  &,  Pul.  further,  as  to  the  inducement  in   assumpsit, 

240.  (a),  semb.  contra.     And  see  farther,  as  Chitty  on  Pleading,  1  V.  p.  292,  &.C.  Lawes 

to  tlie  consideration  in  assumpsit,  Chitty  on  on  Pleading,  Chap.  II. 
Plqading,    1    V.    p.    2'J5,    &c.     Laues  on  c  7  Co.  10.  a. 

Pltadini;,  Ciiap.  III.  '^  VI  Com.  '2j.  b. 
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jv  condition  subsequent,  or  matter  ex  post  fado,  be  il  in  (lie  aflirmative 
or  negative,  or  to  be  perfonnctl  by  tbe  plaintitt'or  defendant,  or  by  any 
otber,  perronnanec  of  tbat  matter  need  not  be  averretl ' :  as  if  a 
grant  be  of  an  annuity  to  A.  till  he  be  advanced  to  a  benefice,  A.  in 
annuity  need  not  say  tbat  be  is  not  yet  advanced''. 

Covenants  or  afi^reenients  are  of  ibrec  kinds  ;  first,  snob  as  are 
called  nnitual  and  independant,  wberc  either  party  may  recover  da- 
mai;es  from  (he  otber,  for  tiie  injury  he  may  have  received  by  a  breach 
of  tbe  covenants  in  bis  favour,  and  where  it  is  no  excuse  for  the 
defendant  (o  aliei^e  a  breach  of  the  covenants  on  the  part  of  the 
plaintitV:  Secondl\ ,  there  are  covenants  which  are  conditions  and  de- 
j)en(lant,  in  which  tlie  ])erformance  of  one  depends  on  the  prior  per- 
formance of  another  ;  auA  therefore,  till  tliis  prior  condition  be  i)er- 
formed,  tlie  other  party  is  not  liable  to  an  action  on  his  covenant : 
Thirdly,  there  is  also  a  sort  of  covenants,  which  are  mutual  con- 
ditions, to  be  performed  at  the  same  time  ;  and  in  these,  if  one  party 
was  ready  and  oU'ered  (o  perform  bis  part,  and  tbe  other  neglected  or 
refused  to  perform  bis,  be  who  was  ready  and  ofVered,  has  iuUillcd 
his  engagement,  and  may  maintain  an  action  for  the  default  of  the 
other,  though  it  be  not  certain  that  either  is  obliged  to  do  the  first 
act^ 

The  dependance  or  independancc  of  covenants  is  to  be  collected 
from  the  evident  sense  and  meaning  of  the  parties  ;  and  however 
transposed  they  may  be  in  the  deed,  their  precedency  must  depend  on 
the  order  of  time,  in  which  the  intent  of  the  transaction  requires  their 
performance'.  Tbe  words  by  which  conditions  precedent  are  cora- 
niouly  created,  are /oj%  in  consideration  of^  ita  quod^^  proinde'^,  &c. 
In  general,  if  the  agreement  be  tbat  one  party  shall  do  an  act,  and 
that  for  tbe  <Ioing  thereof  tbe  otber  shall  ])aY  a  sum  of  money,  the 
doing  of  tbe  act  is  a  condition  precedent  to  the  payment,  and  the 
party  who  is  to  pay  sliall  not  be  compelled  to  part  with  bis  money,  till 
the  thing  be  performed''.     And  however  improbable  the  thing  may  be, 

a  7  Co.  10.  a.  a.  (3).  Sclwyii's  NLi  Priiis,  5  Ed.  107,  kc. 

^  Id.  PI.  Com.  25.   b.  ^0.  a.   31.  h.  and  CliiUy  on  Pleadin-,  1  V.  p.  310,  &c.  L.nvcs 

SL-e  1  Duinf.  &,  East,  645.  2   H.  Biac.  579.  on  PK  adiiig,  Chap.  V. 

For  the  cases   in  which  it  is,  or  is  not  ne-  '^  Doug.  C90.   and   see  6  Diirnf.  Sc  Kast, 

cessary  to  aver  the  existence  of  a  life,  and  570.  668.  7  Durnf.  fc  East,  130. 

how  it  may  be  averred,  sec   1  Saund.  235.  *  1  Vent.  177.  2I4.  -iSaiind.  350.  S.  C. 

(8).  fi.  ^  '2  Ld.  Raym.  766. 

"  Per    Lord    Mansfield,    in    the    easy    of  «  Don-.  6SS. 

Kino^ton  V.  Preslon,  cited  in  Doug.  690,  91.  ''  1  Salk.  171.1  Ld.  Raym.  665.  S.  C.  and 

And  sec  the  several  modern   cases  on  this  see    1    Ld.   Raym.   440.   636.  2  Salk.   623. 

subject,  collected  and  arranged  in   Willes,  Com.  Rep.  117.   I'.>  Mod.  529.  .S.  C.   1  Sir. 

Ibl.(a).   1  Saund.  3>0.  (4).  2  baund.  108.  b^b.  615.  2  Sir.  712.    1  Wils.  8S.  2  Our. 
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it  itiUst  be  complied  with,  or  the  right  which  was  to  attach  on  its 
being  periormed  does  not  vest  :  as  if  the  condition  be,  that  A.  shall 
enf'eoH'^.  and  A.  do  all  in  his  power  to  perform  the  condition,  and  B. 
will  not  receive  livery  of  seisin,  it  was  never  donbted,  but  that  the 
riglit  which  was  to  dei)end  on  the  performance  of  the  condition  did 
not  arise'.  If  a  person  undertake  for  the  act  of  a  stram^er,  the  cases 
are  uniform  to  shew  that  such  act  must  be  performed''.  And  where 
there  are  mutual  promises,  yet  if  one  thing  be  the  consideration  for  the 
other,  there  a  performance  is  in  general  necessary'^. 

If  a  day  be  appointed  for  the  payment  of  money,  and  the  day  is  to 
happen  before  the  thing  can  be  performed,  an  action  may  be  brought 
for  the  money,  before  the  thing  is  done  ;  for  it  appears  that  the  party 
relied  upon  his  remedy,  and  intended  not  to  make  the  performance  a 
condition  precedent*^:  But  where  a  certain  day  of  payment  is  ap- 
pointed, and  that  day  is  to  happen  subsequently  to  the  performance  of 
the  thing  to  be  done  by  the  contract,  in  such  case  the  performance  is 
a  condition  precedent,  and  must  be  averred  in  an  action  for  the 
money'*.  So  if  two  men  agree,  one  that  the  other  shall  have  W\h 
horse,  and  the  other  that  he  will  pay  10/,  for  him,  no  action  lies  for 
the  money,  till  the  horse  be  delivered''.  Another  distinction  to  be  at- 
tended to  is,  that  where  mutual  covenants  go  to  the  whole  of  the 
consideration  on  both  sides,  they  are  mutual  conditions,  the  one  pre- 
cedent to  the  other  ;  but  where  they  go  only  to  a  part,  and  a  breach 
may  be  paid  for  in  damages,  there  the  defendant  has  a  remedy  on  bis 
covenant,  and  shall  not  plead  it  as  a  condition  precedent^  And  it  is 
said,  that  where  the  participle  doing,  performing,  &c.  is  prefixed  to 
a  covenant  by  another  person,  it  is  a  mutual  covenant,  and  not  a  con- 
dition precedent^. 

An  averment  may  be  by  any  words  which  shew  the  matter  to  be  as 
stated  ;  as  that  the  j)laintiff  avers,  or  in  fact  saith,  or  although,  or 
because,  or  with  this  that,  &c.s  And  where  there  is  a  condition 
precedent,  it  is  necessary  to  state  in  the  declaration,  that  it  has  been 


899.    2  Blac.  Rep.   1312.   Doug.  27.  272.  di   Salk.  171,  2.  1   Ld.  Eaym.  665,6. 

620.  684.   1  Durnf.  &  East,  G39.   1  H.  Blac.  S.  C.  and  see  2  H.  Blac.  392. 

5i70.  4  Durnf.  &  East,  761.  2  H.  Blac.  123.  e  i  h.  Blac.^273.  faj.  and  see  6  Durnf. 

389.  574.  5  Durnf.  &  East,  409.  6  Durnf.  &  &  East,  572,  3.  8  Durnf.    &  East,  373.  4 

East,  570.  665.  710.  7  Durnf.  So  East,  125.  East,  483,  4.  10  East,  '295.  1  Selw.  A'i.  Pri. 

8  Durnf.  &  East,  366,   1  East,  203.  2  Bos.  5  Ed.  504,  &c. 

&  Pul.  447.  ^  2  Blac.  Rep.  1313.  and  see  Willes,  146. 

a  6  Durnf.  &  East,  719.  496. 

b  Id.  722.  ?  Com.    Dig.  tit.  Pleader,  C.   77.  Willes, 

cl  Salk.  171.   1    Ld.  Raym.  665,  S.  C.  6  134,   427.  1    Saund.   117.  (4).  235.  6.  c.  'i 


Dmnf.  &  East,  570.  7  Durnf.  &  East,  125.         Sauud.  61.  ^j.  (9). 
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j)erformecl,  or  a  lawful  excuse  for  its  non-performance".  But  there 
^re  some  cases  in  the  hooks,  resj)ectin«^  comlilions  precedent,  where 
the  thing  agreed  to  he  done  having  heen  in  effect  performed,  though 
not  in  tlie  exact  manner,  nor  willi  all  tlie  circumstances  mentioned,  it 
was  deemed  a  suhstantial  performance'' ;  as  where  the  condition  was 
to  enfeoff",  a  conveyance  i)y  lease  and  release  has  heen  deemcil  suf- 
ficient*^: So,  if  the  condition  he  for  one  to  deliver  the  will  of  the 
testator,  and  he  deliver  letters  testamentary*'.  And  wherever  a  man, 
by  doing  a  previous  act,  would  accpiire  a  right  to  any  debt  or  duty, 
by  a  tender  to  do  the  previous  act,  if  the  other  party  refuse  to  permit 
him  to  do  it,  he  accpiires  the  right  as  compW^tely,  as  if  it  had  been 
actually  done  ;  and  if  the  tender  be  defective,  owing  to  the  conduct  of 
the  other  i)arty,  such  incomplete  tender  will  be  sufficient :  because  it 
is  a  general  principle,  that  he  who  prevents  a  thing  from  being  done, 
shall  not  avail  himself  of  the  non-performance  which  he  has  oc- 
casioned'. The  performance  of  a  condition  precedent  is  also  excused 
by  the  absence  of  the  plaintiff*,  in  those  cases  where  his  presence  is 
necessary  for  the  performance  of  the  condition  ;  by  his  obstrucling^ 
or  j)reventing  the  performance ;  or  by  his  neglecting  to  do  the  first 
act,  if  it  be  incumbent  on  him  (o  perform  it*^ :  It  is  also  excused  in 
some  cases,  by  his  not  giving  notice  to  the  defendant'.  When  the 
conditions  are  mutual,  and  to  be  perlbrmed  at  the  same  time,  the 
jdaintiff*  must  aver  that  he  was  ready,  and  offered  to  perform  his  part, 
but  the  defendant  refused  to  j)crform  his''.  And  when  (he  sum  to  be 
paid  is  not  ascertained  by  the  contract,  the  j)laintiff  must  aver  the  facts 
necessary  to  ascertain  it :  as,  upon  a  quantum  meruit  or  valebant, 
that  the  pIaintilFf/eseri"e(^/  to  have,  or  that  the  goods  were  reasonably 
tcorth,  a  certain  sum,  &c.' 

When  the  contract  is  to  j)ay  a  collateral  sum  upon  request,  there 
the  request,  being  parcel  of  the  contract,  and  as  it  were  a  condition 
precedent,  ought  to  be  specially  alleged,  with  the  tune  and  place  of 
making  it** ;    but   when    the  contract  is  founded   upon    a   precedent 

"  4  Duiiif.  5c  East,  7iJl.  'i  Durnf.  &.  R.ibt,  pirfortiiaiicc-,  or  excuse  of  pcrfoiunaiice,  in 

570,  assumpsit,  Selwyn's   Nisi   Priiis,  5  Ed.    107, 

*>  6  Durnf.  Sc  East,  722.  &c.  Chilty  on   Plcadine,   1  V.  p.  308,  &c. 

•=  Co.  Lit.  207.  a.  Lawes    on    Pleading,    Cliap.    V.,    VI.  and 

*•  1  Hoi.  Abr.  426.  pi.  2.  4.  as  to  tlie  furm  of  ttvermenl,  and  the  conse- 

•  Doug.  686.  and   sec   1    Durnf.  &  East,  quences  of  a  mistake,  Chitty  on  Pleading, 

f'33.  1  V.  p.  315,  &c. 

'  1   Rol.  Abr.  437,  8.  *"  Com.  Disr.  tit.  Pleader,  C.  69.   1  Sauiid. 

»  JJ.  463.  467,  8.  and  see  Co.  Lit.  207.  a.  r>3.  {'?.).  and  see  2  H.  Blac.  131.  5  Durnf, 

'»  7  Durnf.  &  East,  130.  and  sec  7  Taunt,  &  East,  409.     But  the  time  and  place  of 

314.   I  Moore.  56.  S.  C.  the  request,  being  merely  matter  of  furm, 

'  .And  see  furthci,  as  to  the  uictminl  of  Hie  oaiission  of  them  cannot  be  taken  ad- 
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debt  or  duty,  as  in  the  case  of  a  bon<l,  or  for  money  lent',  &c.  or  is 
for  the  payment  of  a  coUateral  sum  on  a  day  certain'',  or  otherwise 
than  uj)on  request*^;  or  the  tleht  or  duty  arises  immediately  ujjon  the 
performance  of  the  considorution'',  there  it  is  not  necessary  to  allege 
a  sj)ecial  request,  hut  licet  .swpius  requisifus  is  suffieieiit ;  which  is 
only  a  forn:  of  pleading,  and  if  it  be  omitted,  does  not  vitiate  the  de- 
claration*. 

When  the  matter  alleged  lies  more  properly  in  the  knowledge  of 
the  plaintiff  than  of  the  defendant,  there  the  declaration  ought  to 
shew  that  notice  was  given  to  the  defendant*;  as  where  the  defen- 
dant promises  to  give  the  plaintiff  so  much  for  a  commodity  as  it  is 
worth,  or  as  any  other  had  given  him  for  the  like,  or  to  give  so  much 
for  every  cloth  the  plaintiff  should  buy,  or  to  pay  the  plaintiff  what 
damages  he  had  sustained  by  a  battery,  or  to  pay  the  plaintiff's  costs 
of  suit*^:  And  when  notice  is  necessary,  it  ought  to  appear  that  it  was 
given  in  due  time,  and  to  a  j)roper  person^.  But  when  the  matter 
docs  not  lie  more  proj)erly  in  the  knowledge  of  the  j)lainliff  than  of 
the  defendant,  no  notice  is  requisite'' ;  as  in  debt  upon  an  obligation, 
conditioned  to  perform  an  award,  notice  of  the  award  need  not  be 
alleged,  because  the  defendant  may  take  notice  of  it,  as  well  as  the 
})laintiff :  So  if,  upon  a  treaty  of  marriage,  a  promise  be  made  to  the 
father  of  the  daughter,  by  the  father  of  the  son,  to  pay  the  daughter 
lOOZ.  after  the  death  of  the  son,  if  she  survive,  and  the  son  die,  an 
action  may  be  brought  upon  this  promise  ;  and  notice  need  not  be 
given  to  the  defendant  of  the  death  of  the  son''.  So,  on  a  promise  to 
pay  so  much  money  at  the  full  age  of  an  infant,  notice  of  his  attaining 
that  age  need  not  be  given,  because  it  is  as  notorious  to  the  one  as  to  the 
othci'".  And,  in  an  action  on  a  promissory  note,  by  the  indorsee  against 
the  drawer,  notice  of  the  indorsement  need  not  be  averred'. 

'Ihe  breach,  in  a  declaration  upon  contract,  is  either  negative,  that 
the  defendant  has  not  done  something  which  he  contracted  to  do,  or 
procured  it  to  be  done  by  another,  or  that  he  has  not  done  it,  or  pro- 
cured it  to  be  done,  in  a  careful  and  proper  manner  ;  or  it  is  afjirma- 
tive,  that  he  has  done  something  which  he  contracted  not  to  do,  or 

vantage  of  in  arrest  of  judgment,  since  the  on  Pleading,    1    V.   p.  322,  &c.   Lawes  on 

statute  4  Ann.  c.  16.    10  East,  359.  Pleading,  Chap.  VIII, 

'^  1  Saund.  32.  f  Hardr.  42.   and   see  16  Vin.  Abr.   tit. 

b  Owen,  109.  Notice.  5  Dmnf.  &  East,  621. 

c  1  Lutw.  231.  g  Com.  Dig.  tit.  Pleader,  C.  74. 

'^  1  Str.  88.  li  Hardr.  42.  and  see  1  Saund.  117.  (2). 

e  PI.  Com.  128.  b.  Hardr.  38.  72.   1  Bos.  i  1  Bos.  &  Pul.  623.     And  see  further,  as 

&  Pul.  39,  GO.      And  see  further,  as  to  a  to  noHce,  Chitty  on  Pleading,  1  V.  p.  319, 

f«juc^l,  2  baiind.  118.  (3).  123.  (4).  Chitty  kc.     Lawcs  on  Plcadinsj,  Chap.  VII. 
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suffered  it  to  be  <lonc  by  anotbcr,  or  that  he  has  deceived  tlie  plaintiff, 
on  a  warranty,  &c.  The  breach  must  be  assigned  in  the  words  of 
the  contract,  or  in  words  tantamount,  which  comprehend  the  sub- 
stance and  effect  of  it :  And,  in  assii::nin<;  the  breach  of  ii  covenant 
for  quiet  enjoyment,  it  is  sufficient  to  allege,  that  at  the  time  of  the 
demise  to  the  jjhiintilV,  A.  H.  had  hiwful  right  and  title  to  the  pre- 
mises, and  having  such  right  and  title,  entered  and  evicted  the  plain- 
tiff, without  shewing  what  title  A.  B.  had,  or  that  he  evicted  the 
plaintiff  by  legal  process'.  When  the  damages  sustained  by  the 
l)laintiff  are  naturally  connected  with  the  breach  of  contract,  it  is  not 
usual  to  state  ihem  sj>ecially  in  the  declaration  ;  otherwise  they  should 
be  stated,  in  order  to  prevent  a  sur|)rise  upon  the  defendant''. 

In  actions  for  wrongs,  the  declaration  should  state  the  iujurtf 
complained  of;  and  in  actions  on  the  case,  it  should  set  forth,  by  way 
of  inducement,  the  circumstances  under  which  the  injury  was  com- 
mitted, and  the  consequential  damages  resulting  therefrom  to  the 
plaintiff.  The  injury  complained  of  is  immediate  or  consequential. 
When  it  is  immediate,  and  included  in  the  act  complained  of,  there 
it  is  sufficient  to  state  that  act  alone  in  the  declaration,  as  in  trespass 
vi  et  urmis.  The  charge  in  sucii  case  ought  to  be  direct  and  posi- 
tive, and  not  merely  by  way  of  recital  :  Therefore,  a  declaration  by 
hill,  stating  that  ndie/eas,  or  where/ore  the  defendant  did  the  act 
complained  of,  is  bad  on  special  demurrer  ;  and  was  formerly  holden 
to  be  so,  in  arrest  of  judgment*^  :  but  now,  it  may  be  amended  at 
any  time  before  or  alter  jiulgment,  by  a  right  bill ;  the  time  of  filing 
whereof  the  court  will  not  inquire  into' :  And  by  original,  the  count 
part  being  helped  by  the  recital  of  the  writ,  this  fault  is  not  fatal, 
even  on  a  special  demurrer*. 

When  the  damages  in  trespass  are  such  as  naturally  arise  from 
the  act  complained  of,  or  cannot  with  decency  be  stated,  they  may  be 
given  in  evidence  under  the  alia  enormia  ;  but  otherwise  they  must 
be  stated  in  the  declaration':  And  many  things  may  be  laid  and 
j)roveil  in  aggravation  of  damages,  for  which  alone  trespass  would 
not  lie;  as  trespass  miy  be  brought  for  entering  the  plaintiff's  house, 

■  4  Durnf.  &.  East,  617.  And  see  further,  Chitty  on  Pleading,  1  V.  p.  343,  &,c.  j  and 

as    to    the    breach    in   assumpiit,    Chitty    on  in  covenant,  id.  p.  3G0,  &c. 
Pleading,  1  V.  p.  325,  &c.  Laues  on  Plead-  =  '2  Salk.  tooG.  1  Sir.  G21. 

ing.Chap.  IX.  «»2Str.  1131.  1162. 

>>  See  further,  as  to  the  t/amogw  in  oxfKm/>*i7,  "  1  Wils.  99.  Barnes,   452.  S.  C.  2   Wils. 

Chitty  on  Pleading,  1  V.  p.  332,  3.    And  as  203.      And  see  further,  as  to  the  slatcment 

to  the  mode  of  declaring  in  general  in  as-  o^  tha  injury,  inactions  for  wrongs,  Chitty 

fiimfisit,  see  id.  p.  292,  &.C.  Lawcs  on  Plead-  on  Pleading,  1  V.  p.  374,  &c. 
iiig,  Chap.  1.  to   XV.  inclusive;    in   dibt,  '  Pcake's  Cos.  M.  I'ri.  46.   6J. 
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iiiul  bcatini;-  his  wife,  child,  or  servant,  and  the  beating  may  be  givenr 
ill  evidence,  to  ai^j^ravate  the  damages  :  but  in  such  case,  the  plaintiff 
ciuuiut  recover  damages  lor  losing  the  service  of  his  child  or  ser- 
vant, because  he  may  have  a  |)roi)er  action  for  that  injury.  So,  tres' 
pans  ^vill  lie  for  breaking  and  entering  the  plainliff's  house,  under  a 
false  and  unfounded  charge  and  assertion  that  the  plaintiff  had  stolen 
property  therein,  per  quad  he  was  injured  in  his  credit,  &c.  ;  and 
the  jury  may  give  damages  for  the  trespass,  as  it  is  aggravated  by 
such  false  cliarge'.  So,  in  trespaas  quare  domum  /regit,  he  may 
give  in  evidence  that  tiie  defendant  came  into  his  house,  and  defiled 
his  daughter'' ;  or  that  his  wife  was  so  terrified  by  the  conduct  of  the 
defendant,  that  she  was  immediately  taken  ill,  and  soon  afterwards 
died'.  But,  in  trespass  quare  clausum /regit,  the  plaintiff  would  not 
be  permitted  to  give  evidence  of  the  defendant's  taking  away  a  horse^, 
&c.  ;  and  in  <he  other  cases,  the  evidence  is  allowed  to  be  given, 
not  as  a  substantive  ground  of  action,  but  merely  to  shew  the  violence 
of  the  defendant's  conduct*^. 

Consequential  injuries,  we  have  seen,  arise  from  mal-/easance, 
lion-/' usance,  or  mis /easance'^ .  In  actions  for  mal-feasance,  three 
things  are  to  be  attended  to  in  the  declaration  ;  first,  the  motive,  if 
any,  which  urged  the  defendant  to  the  commission  of  the  act  com- 
plained of;  secondly,  the  end  which  he  had  in  view;  and  thirdly, 
the  means  which  he  took  of  accomplishing  it.  Thus,  in  an  action 
for  defamation,  the  motive  is  malice,  the  end  proposed  is  to  injure 
the  plaintiff  in  his  good  name,  &c.  and  the  means  are  the  words 
spoken  by  the  defendant  for  that  purpose.  In  actions  for  mal-fea- 
sance, the  motive  is  either  malice,  which  generally  speaking  leads  to 
the  commission  of  injuries  to  the  person,  or  the  gratification  of  self- 
interest  at  the  expense  of  another  :  And  accordingly,  the  end  which 
the  defendant  has  in  view,  is  either  to  injure  the  plaintiff,  or  to  benefit 
himself  :  and  the  means  he  takes  of  accomplishing  his  intention,  are 
either  direct  and  open,  or  under  colour  of  legal  process,  or  by  deceit, 
which  is  either  where  there  is  a  privity  between  the  parties,  as  upon 
a  sale  of  goods,  &c.  or  where  there  is  no  such  privity.  In  actions 
for  non-/easance,  or  mis-/easance,  the  injury  frequently  proceeds 
from  a  mere  neglect,  without  any  bad  motive  imputable  to  the  de- 
fendant. 

The  circumstances  attending  the  several  injuries  before-mentioned, 
and  which  should  be  stated  by  way  of  inducement,  are  various,  ac- 

a2  Manle  &:  Sc'l.  77.   and    see   5   Taunt.  1378. 

442.   1  Marsh.  139.  S.  C.  c  i  stark.  NU  Pri.  98. 

''  Bui.  M.  Pri.  89.  and  see  1  Sid.  225.   6  ^  A/de,  4. 
M.jd.  127.  2SaIk.  642.   1   bU.  61.   3   Bur. 
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cording  to  the  nature  aiul  j^rouiuls  of  the  action.  In  i^oneral,  thoy 
disclose  some  rii;ht  or  title  in  the  phiinliir,  or  some  dittif  to  be  jxm'- 
formed  by  the  defendant.  In  actions  for  wroni^s,  allectini;  the  ah- 
solute  rig-hts  of  ])ersons,  the  v\s;\\t  to  personal  security,  beiii<^  implied, 
need  not  be  stated  in  the  declaration  ;  as  in  actions  of  assault  and 
battery,  &c.  But  when  the  wronj^s  complained  of  affect  the  re- 
lative rights  of  persons,  the  relation  should  be  slated,  in  respect  of 
which  the  plaintiff  is  injured  ;  as  in  actions  for  criminal  conversation, 
&.C.  :  And  when  an  action  is  brought  for  defamation,  it  is  usual  to 
state  in  the  declaration  by  way  of  inducement,  (hat  the  plaintiff  is  a 
person  of  good  name,  &c.  and  has  not  been  guilty  of  the  crime  im- 
puted to  him". 

In  actions  for  wrongs  io  real  ov  personal  property,  the  plaintiff's 
right  or  title  must  be  set  forth  in  the  declaration,  either  generally  or 
specially.  When  a  special  title  is  necessary  to  maintain  the  action 
it  must  be  stated  with  certainty'':  If  a  man  allege  in  himself  a  title 
to  the  inheritance  of  freehold  of  lands  in  possession,  he  ought  regu- 
larly to  say  that  he  was  seised'^ ;  or,  if  he  allege  possession  of  a  term 
for  years,  or  other  ciiattel  real,  that  he  was  possessed'^ :  So,  if  he 
allege  seisin  of  things  manurable,  as  of  lands,  tenements,  rents,  &c. 
he  should  say  that  he  was  seised  in  his  demesne  as  of  fee"^ ;  if  of 
things  not  manurable,  as  of  an  advowson,  that  he  was  seised  as  of 
fee  and  right,  omitting  in  his  demesne'^ :  And  it  is  a  rule,  that 
when  title  is  necessary  to  be  shewn,  if  the  plaintiff  derive  a  particular 
estate  from  another,  he  ought  to  shew  that  the  other  had  such  an 
interest  as  would  enable  him  to  make  the  estate*".  The  reason  why 
the  commencement  of  particular  estates  must  be  shewn  in  j)Ieading  is, 
because  they  are  created  by  agreeinent  out  of  the  primitive  estate  ; 
and  the  court  must  judge  whether  the  primitive  estate  and  agreeinent 
be  sufficient  to  produce  the  particular  estate  claimed  :  And  this  is  a 
fundamental  rule,  which  ought  not  to  be  broken  ui)on    fancied  iiicon- 

»  Com.  Dip;,  tit.  Aclion  upon  the  Case  for  276.  (2).  lease  or  demise,  ;>/.  276.  (J),    lease 

Defamation,  G.  I.  of  tithes,    2   Sauiid.   297.   (1).    entry  iinder 

*»  As  to  the    mode  of  stating  or  setting  lease,  S^c.    1   Saund.  147.(2).  203.(1).  in- 

forth,  in  a  declaration  or  otiier  pleading,  the  lercsse   termini,   id.    251.  (1).  assignment   of 

seitin  of  the  king,    see  1    Snund.    187.  (1).  term,  or  reversion,  id  234.  (3).  298.(2).  al- 

seisin  of  a  corporation,  sole  or  nggregale,  id.  lornmenl,  id.  234.  (4).  or  a  copyhold  title,  id. 

ibid,  seisin  of  a  husband,  jure  uxoris,  id.  233.  348.  (8,  9).     And  as  to  the  mode  of  setting 

(4).    2  Saund.  283.  {I.)  lease  and   release,  2  forlli  tlie /i7/e,  in  declarations  in  Ciji'e«a«/, see 

Saund.  10.  (15).  11.  (IG).  bdrgnia  and   sule  Chiuy  on  Pleading,  2  V.  p.  209,  &c. 

enrolled,  1  Saund.  251.  (2,  3).  2  Saund.  11.  c  Co.  Lit.  17.  a. 

(18).   12.  {20).  feoffment,  2  Saund.  9.  (13).  <1  Lit.  §  10.  and  see  Com.  Dig.  tit. /YfrnArr, 

fne  and   proclamations,   1   Saund.  259.  (8).  C.  35.  2  Bos.  &  Pul.  574. 

2  Saund.  175.  e.  (1,2.  4).  devise,  1    Saund.  '^  Com.  Dig.  t\t.  J^eader,  C.  36. 
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vcniences".  It  '•«  also  a  rule,  that  if  the  plaintiff  claim  under  one  who 
has  only  »  paiticiilar  estate,  as  for  life,  he  must  aver  the  continuance 
of  that  estate''. 

In  scttin"-  forth  a  title  to  incorporeal  hereditaments,  the  plaintiff 
must  shew  that  it  was  by  grant,  custom,  or  prescription.  A  grant 
ou"ht  regularly  to  be  pleaded,  with  a  profert  in  curia  of  the  deed 
containing  it ;  but  where  the  deed  is  lost  or  destroyed,  by  accident  or 
length  of  time,  it  may  be  pleaded  without  a  profert".  Custom  is 
properly  a  local  usage,  and  not  annexed  to  any  particular  person ; 
such  as  a  custom  within  a  manor,  that  lands  shall  descend  to  the 
youngest  son,  or  that  copyholders  shall  have  a  right  of  common,  &c. 
Preacript'ion  is  altogether  a  personal  usage  ;  and  is  eitlier  in  a  que 
estate,  or  in  a  n)an  and  his  ancestors  :  the  former  is  where  the 
right  claimed  is  annexed  to,  and  passes  with  the  land,  in  which  case 
the  plaintiff  states  that  he,  and  all  those  whose  estate  he  hath  therein, 
have  immemorially  had  such  right  ;  the  latter  is  where  the  right  is 
not  annexed  to  the  land,  but  lies  in  grant,  in  which  case  the  plaintiff 
must  aver  that  he,  and  his  ancestors,  have  imnjeraorially  enjoyed 
it''. 

But  in  personal  actions,  it  is  seldom  necessary  to  state  a  title 
specially  in  the  declaration  ;  for  damages  are  the  gist  of  these  actions, 
and  the  title  only  matter  of  inducement^ :  And  it  is  a  general  rule 
therein,  that  possession  is  sxtfficient  evidence  of  title  against  a 
rvroncr-doer  ;  as  in  trespass  quare  clausum  fregit^,  &c.  So,  in  an 
action  on  the  case  for  a  nuisance  to  the  plaintiff's  house,  &c.  it  is 
sufficient  for  the  plaintiff  in  his  declaration,  to  state  generally  that  he 
was  lawfully  j)ossessed  of  the  house,  or  other  property  affected  by 
the  injury  complained  ofs  :  and  if  the  declaration  be  for  stopping  up 
lights,  it  goes  on  to  state,  that  by  reason  of  his  possession  he  had, 
and  of  right  ought  to  have,  the  lights  that  have  been  obs(ructed^ 
In  like  manner,  the  plaintiff,  in  an  action  for  diverting  a.  water- course 

a  GSalk.  5G2.  and  see  5  Wils.  72.  how  the  claim  should  be  made  by  a  corpora' 

^  Com.  Dig.  tit.  Pleader,  C.  6().  lion,  id.  34-0.   (2).  341.  (3).  as  to   a  cuslont 

•^  3  Durnf.  &  East,  151.  And  for  the  cases  for  a   corporation  to  exclude  foreigners  from 

in  which  a  pioferl  in  curia    is   necessary,  or  buying  and  selling,  id.    312.  d.    (3).  or  a 

may  be  dispensed   witli,  ami  as  to  the  de-  prescription    for  tenants  to  have  the  sole    and 

mand  and  giving  of  oyer,  and  the   manner  several  pasture,  &c.  in  exclusion   of  the  lord 

of  setting    out  deeds,   &c.    thereon,  see  I  or    owner  of  the  soil,  id.   353.  (2).  and   as 

Saund.  9.  (1).  9.  b.  (1).  289.  (2).  317.  (2).  to  a  custom  or  prescription  for  common,  &c, 

2  Saund.  9.(12,  13).  46.  (7).  366.  (1).  405.  hy  copyholders,  id.  3U.  (3).  349.(11,  12.) 

(1).  410.  (2).  e  10  Co.  59.  b. 

•J  And  see  further,  as  to  customs  and  pre-  f  2  Bulsl.  288. 

scriptions,  what  may  or  may  not  be  claimed  6  1    Rol.  Rep.  393. 

by    them,  1    Saund.  341.  (3),    3i8.  (10).  '' do.  Car.  325.   1  Show.  13, 
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from  his  mill,  need  only  state,  that  he  uas  possessed  of  the  iiiill,  and 
that  the  water  had  heen  accustomed,  and  of  right  ought  to  flow 
thereto,  without  stating  that  it  was  an  ancient  mill,  or  disclosing  the 
grounds  upon  uhlch  the  right  to  the  water  is  claimed ', 

In  an  action  upon  the  case  for  the  (listurbance  of  rights  of  com- 
mon}',  &c.  there  is  said  to  be  this  distinction  :  When  the  action  is 
brought  against  a  tc/o/jy^-^/oe;,  it  is  sufTicient  for  the  plaintiff  to  state 
in  his  declaration,  that  he  was  possessed  of  a  house  or  land,  &,c.  and 
by  reason  of  his  possession  thereof,  was  entitled  to  the  right,  in  the 
exercise  of  which  he  has  been  disturbed  :  But  when  the  plaintiff 
woidd  lay  any  charge  or  servitude  on  the  land  or  property  of  another, 
he  must  set  forth  his  title  specially  in  the  declaration^  Thus,  in  an 
action  on  the  case  against  a  stranger  and  wrong-doer,  for  disturbing 
the  plaintilTiu  the  use  of  a  seat  in  a  church,  no  title  or  consideration 
is  necessary  to  he  shewn  :  But  when  the  plaintiff  claims  against  the 
ordinary  himself,  who  hath  prima yacie  the  disposal  of  all  the  seats  in 
the  church,  he  ought  to  shew  some  cause  or  consideration,  as  building, 
repairing',  &,c.  And  thouoh,  in  the  other  case,  the  plaintiff  is  allowed 
to  declare  upon  his  possession,  yet  he  must  prove  his  title  at  the  trial : 
And  possession  for  above  sixty  years  of  a  pew  in  a  church,  is  not  a 
sufficient  title  to  maintain  an  action  on  the  case,  for  disturbance  in  the 
enjoyment  of  it ;  but  the  plaintilfmusl  prove  a  prescriptive  right,  or  a 
faculty,  and  should  claim  it  in  his  declaration,  as  appurtenant  to  a 
messuage  in  the  parish*.  In  declaring  for  wrongs  to  personal  pro- 
perty, the  plaintiOf  must  state  his  right ;  as  in  trespass  for  taking 
goods,  that  they  were  his  own  gooilsf^;  or  in  trover,  that  he  was  pos- 
sessed of  them,  &c. :  And,  in  a  declaration  in  replevin,  for  taking 
goods,  the  description  number  and  value  of  them  must  be  stated  with 
certainty*^. 

»  1  Leon.  247.  Palm.  290.  Cio.  Car.  499.  1    Sannd.    34G.    (2).  2  Sannd.    113.  n.    (I). 

575.  3  Mod.  48.  3  Lev.  133.  S.  C.  172.  a.  (I).  175.   (2).   Chitty  on   Picadii.-, 

•»  1  Vent.  319.4  Mod.  413.      And  for  the  2  V.  p.  554,  &c. 

manner  of  declaring  for  the  disturbunce  of  c  4  Mod.  421.   1   Str.   5.   Wiiles,  619.     1 

riqIUs  uf  way,  see  1  Vent.  274.  2  Lev.  148.  Bur.  440.  4  Diirnf.  &  East,  718.    Sed  qutvre 

3  Keh.  528.  3  Lev.   266.   1    Lutw.    120.  2  as  to  this  distinction;  and   see   3  Durnf.  & 

Ld.  Kaym.  751.  1090.  3    Ld.  Raym.  85.;  Kast,  763.  2  Saund.  113.  a,  (I).  Chitfy  on 

of  offices,  10  Co.  59.  b.   Cro.   Eiiz.  335;  of  Pleading,  1  V.  p.  366. 

franchises,  4   Mod.  423.     1    Show.    18.;  of  "'3   Lev.  73. 

tolls,  Owen,  109.  Cro.  Jac.  43.   122,   3.  3  <=  1  Durnf.  &  East,  428. 

Lev.  190.  2  Lutw.  1517  ;   of  ferries,  Wiiles,  f  Cro.  Jac.  46.  2  Salk.  640.    1  Ld.  Rayin. 

508;   and  oUeals  in  churches,  1  Lev.  71.  1  239.    2  Ld.  Raym.  890.  2  Str.  1023. 

Sid.203.  S.  C.  2    Lev.   193.  3  Lev.  73.    1  B  1  Moore,  386,  7 Taunt.  642,  S.  C. 
Wils.  326.  1  Durnf.  &  East,  428.   See  also 
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In  actions  upon  the  case  for  a  breach  of  duty,  the  declaration 
should  state  the  nature  of  the  duty  to  be  performed  by  the  defendant: 
wliicli  is  founded  on  the  general  obligation  of  law,  the  defendant's 
i)articular  situation,  or  some  contract  or  agreement  between  the  par- 
ties. When  the  defendant  is  liahle  of  common  right,  as  to  repair  a 
wall,  for  preventing  damage  to  his  neighbour,  it  is  not  necessary  for 
the  plaintiff  to  shew  a  title  in  his  declaration,  or  the  special  ground  of 
the  defendant's  liability'* :  But  when  a  charge  is  imposed  on  another 
a<raiust  common  right,  as  owner  of  the  soil  or  tertenant,  it  was  for- 

o  ■='       ' 

mcrly  holden,  that  a  title  must  be  shewn  ;  as  in  an  action  for  not 
repairing  fences**,  &c.  So,  where  a  special  action  on  the  case  was 
brought  against  the  defendant,  for  not  keej)ing  a  bull  and  boar,  the 
declaration  was  holden  bad  on  demurrer,  for  not  setting  forth  that 
the  defendant  was  obliged  to  keep  them,  either  by  custom,  prescrip- 
tion, or  otherwise*^.  But  in  a  late  case,  where  an  action  was  brought 
for  not  repairing  a  private  road,  leading  through  the  defendant's 
close,  it  was  holden  to  be  sufficient  to  allege,  that  the  defendant,  as 
occupier  of  the  close,  was  bound  to  repair  it^  :  And,  per  Duller 
Justice,  "  the  distinction  is,  between  cases  where  the  plaintiff"  lays  a 
charge  upon  the  right  of  the  defendant,  and  where  the  defendant  liim- 
self  prescribes  in  right  of  his  own  estate :  In  the  former  case,  the 
plaintiff  is  presumed  to  be  ignorant  of  the  defendant's  estate,  and 
cannot  therefore  plead  it ;  but  in  the  latter,  the  defendant,  knowing 
his  own  estate,  in  right  of  which  he  claims  a  privilege,  must  set  it 
forth*."  In  actions  against  sheriffs  or  other  officers,  or  against  car- 
riers, &c.  for  mis  feasance,  the  declaration  must  state  the  nature  of 
the  plaintiff^s  right,  and  ground  of  the  defendant's  dutyf. 

In  actions  uj)on  the  case  for  consequential  injuries,  the  damages 
which  the  plaintiff  has  sustained,  being  the  gist  of  the  complaint,  must 
be  stated  in  the  declaration  ;  which  damages  must  appear  to  depend 
on  the  injury  complained  of,  and  not  he  too  remote,  or  happen  from 
the  intervention  of  another  causes  :  And  they  are  either  general  or 
special.  General  damages  are  such  as  naturally  arise  out  of,  or  are 
connected  with  the  injury  complained  of:  And,  in  actions  {oy  mal- 
feasance, they  in  general  correspond  with  the  end  or  design  which 
the  defendant  had  in  view,  and  which  has  been  previously  stated  in 
the  declaration  ;   as,  in   an    action    for   defamation,   the  declaration 

a  1  Salk.  22.  360.  6  Mod.  31 1.  S.  C.  jilaiiitiff's  right  or  interest,  and  the  defend- 

1  Saik.  535,  6.  j,,,^)^   obligation    or  duty,    with    the    conse- 

C  ii    \T  (wl     Oil 

iiuu.  i-n.  qiiericesot  a  mistake  in  setting  ihem  out,  in 

«»  3  Durnr.  &  East,  766.  actions  for  wrOQgs,  Chitty  on  Pleading,  1  V 

*  Id.  768.   Tamen  guwre.  p,  354,  &c. 

f  See  fimher,  as  to  the  statement  of  the  B  5  Taunt.  534.  and  see  2  Chit.  Rep.  198. 
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Sfalos,  that  the  (lelotKhuit  intending  to  injure  the  phiintiir  in  his  ij^ood 
niiine,  &c.  sjioke  tlie  wortls  coinj)hiined  of;  uhiMoby  the  pUiintilf  was 
injured  in  his  ^ood  name,  &c.  Special  daniaijes  are  either  such  as 
are  suj)eradded  to  cjeneral  damages,  arising  from  an  act  injurious  in 
itself;  or  sucfi  as  arise  from  an  act  indilFerent  in  itself,  but  injurious 
in  its  consequences  :  and,  in  either  case,  they  must  be  specially  laid 
in  the  declaration,  or  the  ])lainti(f  will  not  be  allowed  to  give  them  in 
evidenci;  at  the  trial.  Thus,  in  an  action  for  defamation,  though  the 
words  be  in  themselves  actionable,  yet  the  pluinlid"  is  not  at  liberty  to 
give  evidence  of  any  loss  or  injury  he  has  sustained  by  the  speaking 
of  them,  unless  it  be  specially  laid  in  the  declaration''.  If  an  action 
be  brought  for  words  that  are  not  in  themselves  actionable,  and  the 
plaintiff  do  not  prove  the  S})ecial  damage  laid  in  the  declaration,  he, 
must  be  nonsuited  ;  because  the  special  damage  is  the  gist  of  thci 
action  :  but  where  the  words  are  of  themselves  actionable,  if  the 
words  be  proved,  the  jury  must  find  for  the  plaintiif,  though  no  spe- 
cial damage  be  proved''. 

The  declaration  in  general  concludes,  "  to  the  damage  of  the  plain- 
tiff of  a  certain  sum  of  money,  and  there/ore  he  brings  his  suit, 
&c."  But  in  a  penal  action,  brought  by  a  common  informer,  where 
the  plaintiff's  right  to  the  penalty  accrues  upon  bringing  the  action* 
it  is  not  necessary  to  conclude  in  this  way  ;  as  the  j)laintiff  cannot 
have  sustained  any  damage  by  a  previous  detention  of  the  penalty''. 
In  actions  against  attornies  and  officers  of  the  court,  it  is  usual, 
though  not  necessary**,  for  the  plaintiff,  instead  of  bringing  suit,  to 
pvay  relief,  &c.  And  where  (he  action  is  brought  by  bill  against  a 
member  of  the  house  of  commons,  the  bill  concludes  with  a  prayer 
of  process  to  be  made  to  the  plaintill',  according  to  the  statute,  &c*'. 
It  was  anciently  necessary  to  find  pledges  to  prosecute,  and  add 
their  names  to  the  declaration  by  biW ;  but  they  are  now  holden  to 
be  mere  matter  of  form,  and  may  be  found  at  any  time  before  jud""- 
ments. 

The  general  requisites,  or  qualities  of  a  declaration  are,  first,  that  it 
correspond  with  the  process  ;  secondly,  that  it  contain  all  the  circum- 

a  Bul.  Ni.  Pri.  7.  (  9  Ed.  IV.  27.  Bro.  Abr.  tit.  Bil/,  1  j.  tit. 

b  /(/.  6.  And  see  further,  as  to  the  .slate-  Pledga,  1  1.  Dyer,  288. 

nient  of  the  damages,  in  actions  for  wrongs,  e  18  Edw.  IV.  9.  2  Hen.  VII.  i.  J7.  Palm, 

Chittj'on  Pleading,  1  V.  p.  353,  &c.  518.  Stat.  4  &  5  Ann.  c.  16.  §  I.  Fort.  330. 

*=  4  Bur.  2021.  2490.  Cas.temp.  Hardw.  315.  Barnes,  163.  I  Wils. 

<»Andr.  247.  226.  2  Wils.    142.    Butler  v.  Bailey,   E.  25 

*  See  further,  as  to  the  mode  of  co«cWing  Geo.  III.    K.  B.    3   Dnrnf.    &   East,     157. 

declarations,   Chitty  on  Pleading,  1  V.  p.  Chilty  on  Pleading,  1  V.  p.  401. 
3<J7,  &,c. 
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stuiicos  necessary  to  maintain  the  action,  and  no  more  ;  thirdly,  that 
these  circumstances  he  sot  forth  with  certainty  and  truth''. 

The  correspondence  of  the  declaration  with  the  process  may  be 
considered,  as  it  respects  the  parties  to  the  action,  their  christian 
,ind  siirmimcs,  the  description  of  the  character  in  which  they  sue  or 
ure  sued,  and  the  nature  of  the  cause  of  action.  When  the  process 
is  not  hailahle,  the  plaintiff,  we  have  seen'',  is  allowed  to  join  four 
defendants,  for  separate  causes  of  action,  in  one  writ,  and  to  declare 
against  (hem  severally''  :  and  accordingly,  in  the  Common  Pleas,  on 
a  common  capias  quure  clausum  fregit  against  two,  a  declaration 
ao-ainst  one  has  been  deemed  regular''.  But  when  tlie  cause  of  action 
is  bailable,  the  plaintiff  cannot  declare  against  one  defendant  separately, 
upon  joint  process,  and  affidavit  to  hold  to  bail  against  two^;  though 
they  were  sued  upon  a  joint  and  several  promissory  note',  or  though 
the  other  defendants  are  out  of  the  jurisdiction  of  the  court,  and  can- 
not therefore  be  served  with  process^  :  And  where  a  defendant  is 
held  to  bail,  on  a  w  rit  issued  against  himself  and  another,  and  the 
plaintiff  declares  against  one  only,  the  court  will  set  aside  the  decla- 
ration and  subsequent  proceedings  for  irregularity''.  In  the  Common 
Pleas  however,  the  affidavit  of  debt  and  clause  of  ac  etiam  in  bail- 
able process,  point  out  the  person  against  whom  the  action  is  to 
proceed  :  Therefore,  where  the  affidavit  of  debt  was  against  A.,  the 
capias  against  A.  and  B,  and  the  declaration  against  A.  only,  by 
whom  bail  was  put  in,  that  court  held  it  to  be  regular' :  So,  upon 
a  bailable  capias  against  two  defendants,  with  a  clause  of  ac  etiam 
and  affidavit  of  debt  against  one,  the  plaintiff,  in  that  court,  may 
regularly  declare  against  the  latter  defendant  only''.  And  where  the 
plaintiff  first  sued  out  bailable  process  against  JV,  in  which  he  only 
was  named,  and  on  which  he  was  arrested  and  put  in  and  perfected 
bail,  and  the  plaintiff  then  sued  out  serviceable  process  against  foiir 
other  defendants,  in  which  W.  was  not  named,  and  afterwards  a  de- 
claration was  delivered  against  W.  with  the  other  four  defendants, 
the  court  held  the  declaration  to  be  regular'. 

The  declaration  should  regularly  correspond  with  the  process,  in 
the  chrihtian  and  surnames  of  the  parties.    If  a  person  enter  into  a 

«  Co.  Lit.  303.  a.  PI.  Com.  84.  122.    And  e  1  Maule  &  Sel.  55, 

see  further,  as  to  these  qualities,  Chitty  on           ^5  Durnf.  &  East,  722.  4  East,  589.   1 

Pleading,  1  V.  p.  248,  &c.  ]\]aule  &  Sel.  55.  K.  B.  1  Bos.  &  Pul.  49. 

b  Ante,  146,  7.  421.  2  New  Rep.  C.  P.  82.   I  Marsh.  274.  C.  P. 

c  2  New  Rep.  C.  P.  93.  Forrest,  31.  Excheq. 

d  1  Bos.  &  Pul.  19.  49.  i  2  New  Rep.  C.  P.  98. 

«  Ante.  421.  k  7  faunt.  458.   1  Moore,  147.  S.  C. 

1  4  East,  5.89.  l  j  Bi„g.  4a. 
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bond  by  a  wrong  christian  name,  and  be  sued  thereon,  lie  should  be 
sued   by  that   name  ;   it  having  been  determined,  that  a  declaration 
against  him  by  his  right  name,  stating  that  he  executed  the  bond   by 
a  wrong  one  is  bad*.    And,  as  a  man  cannot  have  two  christian  names, 
it  has  been  holden,  on  a  plea  in   abatement,  that  the  j)lai!itiir  cannot 
declare  against  the  defendant  in  his  right  name,  with  an  alias  of  the 
name  he  is  sued  by''.  Yet,  where  the  defendant  was  sued  by  the  name 
of  Jonathan  otherwise  John  Soans,  this  was  holden  to  be  no  cause  of 
demurrer  to  the  declaration ;  for  non  constat  that  it  was  not  all  one  chris- 
tian name*^.   When  process  is  taken  out  against  a  defendant  by  a  wrong- 
name,  the  misnomer  may  be  cured  by  amending  the  writ,  if  there  be  any 
thing  to  amend  by,  and  then  declaring  against  the  defendant  by  his 
right  name'' ;    but  in   doing  this,   the  court  will  take  care  that  it  shall 
not  operate  to  the  prejudice  of  the  sherift''.     Or,  if  the  defendant  ap- 
pear by  his  right  name,  the  plaintiff  may  declare  against  him  by  the 
name  in  which  he  appears,    stating  that  he  was   arrested,  or   served 
with  process,    by  the  otlier  ;  for   by  appearing,  the  defendant  admits 
himself  to  be  the  person  sued,  and  so  the   variance  is  immaterial'. 
On  process  not  bailable,  if  the  defendant  be  sued  by  a  wrong  name, 
and  do  not  appear,  the   plaintiff,   we  have   seen^,   cannot  rectify  the 
mistake,  by  appearing  for  him  in  his  right  name,  according  to    the 
statutes;  nor  can  he  appear  for  him  in  the  name  by  which  he  is  sued, 
and  afterwards  declare  against  him  in   his  right  name''.     But  if  a  de- 
fendant be  arrested  or  served  with  process  by  a  wrong  christian  name, 
and  afterwards  put  in  bail  or  appear  by  his  right  name,  and  the  plain- 
tiff declare  against  him  by  his  right  name,  without  stating  that  he  was 
arrested  or  served  with  process  by  the  other,  the  court   will  not  inter- 
pose in  a  summary  way,  and  set  aside  the  proceedings  for  irregularity' ; 
nor  will  they,    on  that  ground,  order  an  exoneretur  to  be  entered  on 
the  bail-piece''.     And  it  seems,  that  a   misnomer  in  process  may  be 
cured,  by  an  attorney's  undertaking  to  appear'.     So,  if  a  defendant  be 
served  with  process  by  a  wrong  christian  name,  and  afterwards    the 
plaintiff  enter  an  appearance   for  him,  and  serve  him  with   notice  of 

*  3  Taunt.  504.  f   Ante,  243. 

*>  Willes,  554.  8  3  Durnf.  Sc  East,  611,2  New  Rep,  C.  P. 

«=  3  East,  III.   and  see  2  Chit,  Rep.  335.  132.  1 1  East, >2'25.  accord,  [  Bos,  &  Pul.  105. 

^  2  Bos.  &  Pul.  109.  and  see  3  Wils.  49.  contra. 

a«/e,243.  •'   10  East,3'28.    1 1  East,  225.   and  see  3 

«  2  Wiis.  393.  Green  and  Robinson,  H.  23  Maulc  &  Scl.  450. 

Geo.  III.  K.  B.    Bnyne  v.  Mills,  M.  25  Geo.  '  2  Wils.  393. 

III.  K.  B.  3  Durnf.  &  East,  611.    1  Bos.  &  ^  13  East,  273. 

Pul.  105.  645.  '  2  Chit.  Rep.  240. 
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,»..(laration,   hy  Lis    »'>/'<   "ame,  and  proceed  to  jud-ment  and   exe- 
cution, the  court  will  not  set  aside  the  proceedings  for  irregularity, 
nuMcIy  oi»  the  -round  that  the  defendant  never  appeared  ;  because  he 
oni;lit  to  have  pleaded  the  misnomer  in  abatement^ :    And   the  course 
is  now  said  to  be,  when    there   has   been  a  misnomer  in  the  writ,   for 
the  i)laintin;  on  the    return   of  it,   to  file  a  declaration  in  the  proper 
form  ;  ami  it  has  hccu  holden,  that  the  declaration  so   filed  cures   the 
objection  to  the  writ^     It  has  also  been  determined,  that  if  the  plaintiff 
declare  by  a  wrong'  christian  name,  this  is  no  ground  of  nonsuit  at  the 
trial,  if  it  can   he  shewn  that  the  defendant  knew  that  the  action  was 
brought  by  the    person    who  actually  sues" ;  nor  is  it  any  objection  to 
the  plaintilFs  recovery,  in  an  action  on  a  promissory  note,  that  one  of 
the  defendants  is  misnamed,    if  it  he  proved  that  he  was  the  real  per- 
son sued,  and  served  with  process*^.     And    if  the  defendant  be  sued 
by  a  n-rong  christian   name,  and   omit  to  plead  the  misnomer,  the 
plaintiff  may  proceed  to  judgment  and  execution  against  him,  in  the 
name  by  which  he  is  sued^ 

Upon  (reneral  process,  the  plaintiff  may  declare  qui  tarn^,  or  as 
executor  or  administrator,  &c.  ;  or  the  defendant  maybe  declared 
against  in  his  representative  character^.  But  this  rule  will  not  hold 
e  converso  ;  for  where  the  process  was  to  answer  the  plaintiff  giti  taw, 
&c.  and  the  declaration  was  in  his  own  name  only,  omitting  the 
qui  tarn  part,  the  court  held  the  variance  to  be  fatal,  and  set  aside  the 
proceedings''.  In  a  subsequent  case,  the  proceedings  were  set  aside, 
^vllere  the  process  was  to  answer  the  plaintiffs  as  assignees  of  a 
bankrujit,  and  the  declaration  was  in  their  own  right ;  for  the  plaintiff 
cannot  declare  against  the  defendant  generally,  on  process  sued  out 
n  a  special  character'.  So,  where  a  writ  was  sued  out  by  the 
plaintiffs  as  executors,  and  the  declaration  was  by  them  in  their  own 
ri'^ht,  it  was  deemed  a  suihcient  variance  for  discharging  the  de- 
fendant out  of  custody  on  filing  common  bail''. 

a  3  East,  1G7.  d   ]6East,    110.    and    see    1    Cliif.    Rep. 

^  2  Chit.  Rep.   8.  and   see  3   M.iule  &  507,8.   fa).  512,  13.  foj. 

Scl.  450.  S'-rfju^ie,  if  the  objection  to  the  '^  2  Str.  1218.    G  Taunt.    1 15.    1    Marsh. 

writ  can  be  cureil,  by  any  form  of  declaring,  474.  S.  C.  but  see  1  Moore,  105. 

when  the  defendant  has  not  appeared  ?     For  f  2  Str.  1232.  2  Blac.  Rep.  722.  3  Wils. 

the  plaintiff  in  that  case  cannot,  it  seems,  141.S.  C. 

regularly  aj>pear  for  him,  according  to  the  S  3  Brod.  &  Bing.  4. 

statute,  in  a  different  name  from  tiiat  in  the  h  4  Bur.  2417.  6  Durnf.  &  East,  158. 

process ;  and  after  having  appeared  for  him  '  Meggs  and  another,  assignees  of  Cochiartf 

in  the  latter  name,  a  declaration  in  a  differ-  v.  Ford,  E.  25  Geo.  III.  K.  B. 

ent  one  would  be  irregular.  Ante,  243.  451.  ''  8  Durnf.  &  East,  416.    and  see  3  Wils. 

c  3  Campb.  29.  Gl.   1  Bos,  &  Pul.  383. 
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The  plaintiff  may  declare  in  chief,  upon  common  process  by  hill  in 
the  Kiiiif's   Bench,  or  on   a  conimon    capias   quare  clausuin  f regit 
in  the  Common    Pleas%  lor   any  cause   of  action    wlialcver''.     And 
where  the  process  was  in   trespusa  and  asaault,  and   the   dechuation 
in  trover,  the  variance  was  deemed   immaterial'^.      Hut,  in    bailable 
cases,  the  declaration  shouhl  regularly  correspond  with  the  ac  eliarn 
in  the  writ,  as  to  the  nature  of  the  cause  of  action  :   Therefore,  where 
the  plaintiffs  havina^  held  the  defendant  to   hail  on    an  aHidavit  in    as- 
aumpsit,  delivered  a  declaration  in  trover,  the  court  of  King's  Bench 
ordered  an  e.voneretar  to  he  entered  on    t!ie   hail-piece''.      But  they 
will   not   permit   a  defendant  to   take  advantage  of  a  variance  in   the 
amount  of  the  debt,   between  the   ac  etiam  part   of  the   latitat  and 
the  declaration*.     And  though,  where  there  is  a  material  variance  be- 
tween the  ac  etiam  in  the  writ  and  the  declaration,  the  plaintiff  will 
lose  his  bail',  yet  the  court  will   not  on  that  ground  set  aside  the  pro- 
ceedings for  irregularity'.     It  should  also  be  remembered,  that  in  the 
Common  Pleas,  a  variance  between  the  writ  and  count,  the  ac  etiam 
being   in    case    on  promises,  but  the  declaration  in  debt,  is  not  a 
ground  for  entering  an  exoneretur  on  the  bail-j)iece,  where  the  sum 
sworn  to  is  under  40/'^     By  original,  the   plaintiff  must  declare  in 
chief,  for  the  same  cause  of  action  as  is  expressed  in  the  writ':  and 
if  there  be  a  variance  between  the  original  writ  and  declaration,  the 
court  will  discharge  the  defendant,  on  entering  a  common  appearance'': 
But  they  will  not  on  this  ground  set  aside  the  proceedings ;  for  that 
would  be  permitting  the  defendant  to   do  indirectly,  what  the  practice 
of  the  court  will  not  allow  him  to  do  directly,  by  craving  oyer  of  the 
original  writ,  and  pleading  the  variance  in  abatement'. 

The  rules  of  pleading,  upon  which  the  statement  of  the  cause 
of  action  tleponds,  are  founded  in  good  sense ;  their  objects  are 
precision  and  brevity  :  nothing  is  more  desirable  for  the  court  than 
precision,  nor  for  the  parties  than  brevity*".  Precision  or  certainty  is 
of  three  kinds ;   first,  to  a   common  intent ;   secondly,   to  a  certain 

»  Pr.  Reg.  137.  Cas.  I'r.  C.  P.  58.  S.  C.  ''   1  H.  Blac.  310.  /tnte,  '293. 

••  R.  E.  15  Geo.  II.    reg.  1.   K.  B.  Cowp.  *  K.   H.  3  Car.  I.  K.  B.    5  Diirnf.  &  East, 

4j5.   AnU,  3.54,  5.  4*''-- 

c  2  Chit.  Rep.  166.  ''  6  Dunif.  &  F,:i>.t,  363.  but  see  2  iMoore, 

^  7  Duriif.  &  Kast,  80.    and  sec  8  Durnf.  301 .  8  Taunt.  304.  S.  C. 

&  East    27.  '   '''•  -  ^'^''^-  ^^•^-   I^"ran(  v.  Serocohl,    E. 

e  5  Durnf.  &  East,  402.  24  Geo.  III.  K.  B.  but  see  5  Durnf.  &  East, 

f  Ante,  202.  'J22.  4  East,  589.   2  New  Hep.  C.  P.    82.    5 

g  PerCur.  M.  43  Geo.  HI.  K.  B.  1  Mooro,  Taunt.  649.  1  Marsh.  274. 

89.  STauHt.  IS'J.   S.  C.  and  sue  2    Muore,  ™  Doug.  G6(),  7, 

301.  8  Taunt.  304.  S.  C.  C.  P. 
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i,„..„t  in  i^cMcal  ;  thirdly,  to  a  certain  intent  in  every  particular' : 
'Ilu-  second,  or  that  which  is  to  a  certain  intent  in  general,  is  all  that 
is  required  in  a  declaration  ;  and  it  ou-ht  to  be  such  that  the  de- 
IVn.lant  may  answer  it,  a  good  issue  be  joined  thereon,  and  the  court 
he  (Muil.lcd  to  give  judgment".  This  certainty  should  pervade  the 
uhole  declaration ;  and  is  particularly  required  in  setting  forth  the 
time,  place,  and  other  circumstances  necessary  to  maintain  the 
action^  But  that  which  is  alleged  by  way  of  conveyance  or  in- 
ducement to  the  substance  of  the  matter,  need  not  be  so  certainly 
alleged,  as  that  which  is  the  substance  itself'' :  and  surplusage  will 
not  vitiate,  except  where  it  defeats  the  action^ 

If  the  declaration  be  defective  in  any  of  the  above  particulars,  the 
defendant  may  demur:  But  if  he  do  not,  the  defect  may  in  some 
cases  bo  aided  by  the  defendant's  plea,  or  by  a  verdict  for  the  plain- 
titV.  If  the  declaration  want  time,  place,  or  other  circumstances,  it 
may  be  aided  by  the  defendant's  plea  ;  but  not  if  it  be  defective  in 
substancc'^:  And  a  verdict  will  aid  the  omission  of  that  which  was 
necessary  to  be  proved  at  the  trial,  and  without  which  the  jury  could 
not  have  found  for  the  plaintiffs.  Defects  in  the  declaration  are  also 
frequently  cured  by  the  statutes  of  Jeo/m7*". 

The  declaration  itself  was  formerly  delivered,  in  the  King's  Bench, 
to  the  defendant's  attorney,  who  made  a  copy  of  it,  and  then  delivered 
it  back' :  But  the  copy  is  now  made  by  the  plaintiff's  attorney' ;  and, 
except  where  the  defendant  is  in  custody,  should  either  be  delivered 
to  the  defendant's  attorney,  or  Jiled  with  the  clerk  of  the  declarations 
in  the  King's  Bench,  or  prothonotaries  in  the  Common  Pleas.  The 
copy  of  the  declaration  is  written  on  ybwr-penny  stamped  paper"^ ; 
and  the  statute  48  Geo.  HI.  c.  149'.  requiring  it  to  be  written  in  the 
usual  and  accustomed  manner,  and  it  not  having  been  the  practice 
to  write  such  copies  on  both  sides  of  the  paper,  the  court  of  King's 
Bench  held,  that  a  copy  so  written,  and  delivered  to  a  prisoner,  was 

»  Co.   Lit.  303.   a.   and  see   Cowp.  GS2.  ^  8  Co.  120.  b. 

Doug.  158,  9.  g  Com.  Dig.  tit.  Pleader,  C.   87.    and  see 

0  Co.  Lit.  305.  a,  PI.  Com.  84.  Doug.    680.    7  Diirnf.   &    East,  518.  583. 

«  Com.  Dig.  tit.  Pleader,  C.  18.  &c.  And  Cliitty  on  Pleading,  ]  V.  p.  401/2. 

see  further,  as  to  cerlainly  in  general,  Chitty  h  32  Hen.  VIII.  c.  30.   18  Eliz.  c.  14.  21 

on  Pleading,  1  V.  p.  236,  &c.  ;  and  as  totlie  Jac.  I.  c.  13.   16  &  17  Car.  II.  c.  8. 

certainty    nquired    in  declarations,    id.    p.  >  R,  'f.  12  W.  IIL  K.  B. 

236,   &c.  \n  pleat,    id.  p.  513,  &c.  and  in  k  Stat.  48  Geo.  III.    c.  149.    Scked.  Part 

replications,  id.   p.  624.  and  as  to  time   and  II.  §  III,  55  Geo.  III.  c.   184.  Sc/:ed.  Part 

place,  see  5  Durnf.  &  East,  607.    Cliitty  on  II.  §  III. 

Pleadinc,  1  V.  p.  257,  &c.  1  s^bed.  Part  II.  and  see  stat.  35  Geo. 

U  Co.  Lit.  303.  a.  HI. ,..  j84.  5,/,^,/.  p^^t  n.  ,„  principio. 

«-■  Com.  Dig.  tit.  Pleader,  C.  '*'»,  t». 
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irreguliir,  ami  entitled  liim  to  be  discharged  out  of  custody '.  But  the 
court  of  Common  Pleas  refused  to  set  aside  (he  declaration,  on  the 
ground  that  one  of  the  counts  was  delivered  on  unstamped  paper, 
and  that  the  common  counts  were  partly  i)rinfed  and  partly  written''. 
When  the  defendant  has  appeared,  or  filed  bail,  a  copy  of  the  ilecla- 
ration  should  be  delivered  to  his  attorney"^ ;  who  formerly  paid  for 
the  same,  after  the  rate  of  your  pence  per  sheet,  computing  seventy 
two  words  to  a  sheet,  together  with  the  stamj)s  or  king's  duty',  and 
Jour  pence  for  the  warrant  of  attorney*"  :  And  where  an  attorney 
charged  for  a  declaration,  as  containing  more  folios  than  it  really 
contained,  and  (his  charge  was  allowed  by  the  master,  the  court  held 
it  to  be  a  good  ground  for  reviewing  the  taxation*.  In  the  Common 
Pleas,  four  ponce  was  paid  for  the  warrant  of  attorney  in  debt^ 
trespass^  and  detinue^  and  eight  j)ence  in  other  actions*^ :  But  now 
it  is  not  necessary  for  the  defendant's  attorney,  in  either  court,  to  pay 
for  a  copy  of  the  declaration,  when  delivered'' ;  and  in  the  King's 
Bench,  we  have  seen',  the  plaintiff  cannot  sign  judgment,  for  the 
defendant's  refusing  to  j)ay  four  pence  for  the  warrant  of  attorney, 
when  a  copy  of  the  declaration  is  delivered  to  him.  The  delivery  of 
a  coj)y  of  the  declaration  to  the  defendant  himself,  after  he  has  ap- 
peared or  filed  bail,  is  not  good*".  But  if  the  abode  of  the  defendant's 
attorney  be  unknown  to  the  plaintiff's  attorney,  the  copy  should  be 
Jiled^  with  the  clerk  of  the  declarations  in  the  King's  Bench,  or  i)ro- 
thonotaries  in  the  Common  Pleas,  and  notice  thereof  given  to  the 
defendant' :  And  a  copy  of  the  declaration  should  be  filed  in  like 
manner,  where  the  plaintilF  has  entered  an  appearance,  or  filed 
common  bail  for  the  defendant,,  according  to  the  statute,  and  notice 
thereof  delivered  to,  or  left  at  the  last  or  most  usual  place  of  abode 
of  the  defendant ;  in  which  notice  should  be  expressed  the  nature  of 
the  action,  at  whose  suit  it  is  prosecuted,  and  the  time  limited  by 
the  rules  of  the  court  for  pleading ;  and  that  in  case  the  defendant 
do  not  plead  by  such  limited  time,  judgment  will  be  entered  against 
him  by  default'". 

a  12  East,  294.    and  set;   1  Maule  &   Sol.  ^  1  Chit.  Rep.  544. 

'709.    1  Dowl.  Sc  Ryl.  362.  8  Imp.  C.  P.  4  Ed.  228. 

b  2  Moore,  654.  ''  •i  Dmnf.  &  Eist,  370.   Imp.  C.  P.  233. 

*=  R.  T.  2  Geo.  II.    K.  B.  but  see  8  Mod.  (a). 

379.  and2Ld.  Raym.  1407.  by  wliicli  this  •  Ante,  91. 

rule   appears  to  have  been  made  in  T.    1 1  ^  Lofft,  332. 

Geo.  1.  before  the  statute  12  Gio.  I.  c.  29.  '  R.  T.  2  Geo.  U.  K.  B.  R.  M.  1654.  §  15. 

and  the  rule  upon  that  statute,  of  'I".  1  t^co.  C.  P. 

II.  K.  B.  "'   R-  l".  1  tJco.  U.  K.  n.  R.  M.  1  (.<<>.  If. 

«>  R.  T.  12W.  III.  K.  i;.    and  note    (a).  rrg.  1.   C  P.  and  see  Append.  Chap.  .Wll. 

K.  T.  2  Geo.  II.  K.  B.  5  l-'>  -'^'• 

«  R.  M.  3  Ann.  r«.  2.  K.  B. 
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The  (lt(liira(i(»ii,  in  the  loivcioiii^  cases,  must  be  tlclivereil   or   filed 
ahsohtlrhf.      IJiit  it  cannot  be   so  delivered  or  filed,  before  aj)j)ear- 
iiiicL-  or  bail ;  as  the  dolendaiit  till  then  is  not  in   court'.     Still  how- 
ever,  lor  the  sake  of  cxpcdilini^  the  cause,  by  making  the  times  for 
npijoarance  and  pleading- concurrent,  it  is  a  rule  in  the  King's  Bench, 
that  "  upon  all  process,  returnable  before  the  last  return  of  any  term, 
"  where  no  aflidavit  is  made  or  filed  of  the  cause  of  action,  the  plain- 
"  till'  nuiy^'  file  or  deliver  the  declaration  de  bene  esse,  or  condili- 
"  anally,  at  the  return  of  such  process,  with  notice  to  plead  in  eight 
••  days  after  the  filing  or  delivery   thereof;    And  that  upon  all    such 
"  process  as  aforesaid,  where  an  aflidavit  is  made  and  filed  of  the 
**  cause  of  action,  the  declaration  may   he  filed  or  delivered  de  bene 
"  esse,  at  the  return  of  such  process,  with  notice  to  plead  in  finir 
"  days  after  such  filing  or  delivery,  if  the  action  be  laid  in  Lomlonov 
"  Middlesex,  and  the  defendant  live  within  twenty  uiiles  of  London  ; 
"  and  in  eight  days,  if  the  action  be  laid  in  any  other  county,  or  the 
"  defendant  live  above  twenty  miles  from  London  :  Provided  the  de- 
"  claration  in    either  case  be  filed  or  delivered,    and  notice  thereof 
"  given,  four  days  exclusive   before  the  end  of    the  terni.     and   a 
"  rule  to  plead  be    duly   entered'^." 


»  LofTt,  35.3.  2  Dunif.  &  Kast,  719.  and 
see  Forrest,  33.  2  Chit.  Rep.  163.  Ante, 
420,21. 

^  But  ho  is  not  bound  to  do  so.  Carmichacl 
y.  Chandler,  T.  24.  Geo.  III.  K.  B.  9  Ed.  194. 
and  see  2  East,  442.  ante,  299.  306. 

c  K.  T.  22  Geo.  III.  K.  B.  and  see  R.  M. 
lO  Geo.  II.  rei;.  2.  K.  B.  R.  M.  3  Geo.  II. 
reg.  2.  C.  P.  Pr.  Reg.  148.  It  has  bren  said 
by  a  gentleman,  to  whose  labours  the  pro- 
fession are  greatly  indebted,  tliat  the  ope- 
ration of  these  rules  of  court  is  not  to 
confine  declarations  de  bene  esse  to  process 
returnable  as  therein  mentioned,  but  only 
to  regulate  the  time  wherein  the  defendant 
\s  to  plead  \.o  such  ('eclarations,  on  process 
so  returnable :  That  the  plaintiff  may  de- 
clare dc  bene  esse  upon  any  process,  when- 
ever returnable  ;  but  if  it  be  not  returnable 
before  the  last  return  of  the  term,  the  no- 
tice to  plead  must  not  be  in  four  or  riglU 
d.TVS,  as  mentioned  in  the  rules,  (since 
those  rules  do  not  extend  to  such  declara- 
tions dc  bene  esse,)  but  the  defendant  will 
in  that  lasc  be  entitled  to  an  imparlance, 
and  the  notice  should  be  to  plead  within  the 
Unifuur  days  of  the  next  Itini.     1  bel.  I'r. 


242,3.   And   this  opinion   is  certainly  sanc- 
tioned, in  the  Common  Pleas,  by  the  case  of 
Abbey  v.  Martin,  I  H.  Blac.  533,  4.  in  which 
it   was   determined,  that   where  process  is 
returnable  on  the  last  return  of  a  term,    a 
declaration  may  be   filed  de  bene  esse,  with 
notice  to  plead  within  the  first  four  days  of 
the  next  term  :  and  in  that  court,  the  plain- 
tiff, as  we  shall  presently  see,  has  been  since 
allowed  to  declare  debeie  ase,  on  process  re- 
turnable the  last  return  of  the  term.     But 
with  great  d<;ference  I  conceive  that,  in  the 
King's  Bench,  the  declaration  cannot  regu- 
larly be  filed  or  delivered  dc  bene  esse,  unless 
the    process   be   returnable  before  the  last 
return  of  the  term,  for   the    follo^ving   rea- 
sons: first,  that  at  common  law,  a  declara- 
tion could  in  no  case  have  been  filed  or  de- 
livered, till  the  defendaiU  had  appeared,  or 
was  in   custody  ;   appearance  being  the  first 
act  of  the  defendant  in  court,  and  declaring 
against  liim  the  firstact  of  the  plaintiff,  after 
appearance:  Com.  Dig.  tit.  Pleader,  C.  1,2, 
3.  Secondly,  that  the  practice  of  declaring 
de  bene  esse  seems  to  owe  its  origin  to  a  series 
of   rules,  the  first   of  which   in   this   court 
was  made  in  Mickuelmus,   10  Geo.  II.     At 
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In  the  Coimnon  Pleas,  the  practice  of  (leclarli»<^  ile  bene  esse 
seems  to  have  been  first  allowed  on  special  writs",  and  was  after- 
wards extended  to  common  ones*'.  At  present,  the  declaration  in  that 
conrt  may  he  filed  or  delivered  cle  bene  esse,  upon  process  returnable 
the  Jirst,  second,  or  </itrc/ return  of  any  term*",  or  on  lUo  fourth  re- 
turn of  Easter  term'' :  And,  by  a  late  rule'',  it  may  be  so  filed  or  de- 
livered, upon  process  returnable  the  last  return  of  any  term  ;  pro- 
vided it  be  filed  or  delivered  on  the  day  of  such  return,  or  on  the  day 
next  alter  such  return,  in  case  the  same  shiill  not  ha])pcn  on  a  Sun^ 
f/tii/,  in  whieh  case  the  plaintiflT  shall  have  the  whole  of  the  Monday 
following",  to  file  or  deliver  his  declaration  de  bene  esse.  And  this 
rule  ap|)lies  c(pially  to  J:^a.ster  term,  as  to  any  other''. 

In  the  Exchequer,  it  was  formerly  the  practice,  to  file  the  original 
draft  of  declaration  in  the  office  ;  and  engrossmenls  on  paper,  of  de- 
clarations and  other  pleadin«^s,  were  not  usually  required  to  be  made 
by  the  party  declarinjj  or  j)lt'adinj^  :  But  now,  by  a  late  rule  of  court', 
it  is  ordered,  that  "  enu^rossments  on  paper,  of  all  declarations  and 
other  pleadings,  shall  be  duly  made  on  stamp,  and  filed  or  delivered 
by  the  parties  respectively  declaring-  or  pleading,  wiihin  the  times 
prescribed  by  the  rules  of  the  court,  for  filing  and  delivering  decla- 
rations or  other  pleadings  respectively:  and  that  a  book  be  kept  in 
the  office  of  pleas,  wherein  entries  shall  be  made  of  declarations  so 
filed." 

With  regard  to  declarations  de  bene  esse,  it  is  a  rule  in  the  Ex- 
chequer,  that  "  upon  all   process  of  quo  minus  ad  respondendum 


least,  I  have  not  been  able;  to  find  any  rule, 
or  inentiuii  of  such  a  practice  in  tliiscunrf, 
previous  to  that  lime  :  though  it  seems  to 
have  obtained  somewhat  earlier  in  the 
Common  Pleas:  Pr.  Reg.  145.  Cas.  Pr.  C. 
P.  If).  S.  C.  R.  M.  3  Geo.  II.  reg.  2.  C.  P. 
Thirdly,  that  by  those  rules,  the  practice  in 
the  King's  Bench  is  expressly  confined  to 
process  returnable  before  the /«i^  return  of 
the  term  ;  And  lastly,  that  the  intent  of 
them  was  to  expcdilethe  cause,  by  enabling 
the  plaintiff  in  town,  to  proceed  to  trial  at 
the  sittings  in  or  aiicr  the  term  in  which  the 
process  is  returnable,  or,  in  the  country,  at 
the  next  assizes  ;  but  this  end  could  not  be 
attained,  unless  the  process  were  returnable 
before  the  last  return  ;  the  defendant  not 
being  obliged  to  plead  till  tiie  next  term, 
unless  the  declaration  be  filed  or  delivered 
de  btnc  esse,  and  notice  thereof  given,  four 


days  exclusive  before  tlie  end  of  the  term, 
and  a  rule  to  plead  duly  entered.  And  Sfje 
2  Chit.  Rep.  257. 

a  Cas.  Pr.  C.  P.  }(',.   Pr.  Reg.  143,  6. 

•>  Pr.  Reg.  146,  7.  Cas.  Pr.  C.  P.  55,  6. 
S.  C. 

«  R,  T.  8  fieo.  III.  C.  P.  and  see  R.  M.  3 
Geo.  II.  reg.  2.  C.  P.  Pr.  Reg.    148. 

d  R.  H.35  Geo.  III.  C.  P.  2  H.  HIac. 
oct.ed.  551.  7  Taunt.  71.  fnj.  '2  Marsh. 
337.    faj.  S.  C. 

"  7  Taunt.  70.  2  Marsh.  337.  S.  C. 

^  R.  H.  60  Geo.  III.  and  I  Geo.  IV.  in 
Scoc.  8  Price,  85.  and  see  2  Price,  114. 
And  for  the  time  and  manner  of  declaring 
in  that  court,  after  the  defendant's  appear- 
ance, see  R.  T.  26  &  27  Geo.  II.  §  9.  R.  M. 
5  Geo.  HI.  and  R.  T.  26  Geo.  III.  in  Scac, 
Man.  Ex.  Append.  213.  218.  22 1,  2. 
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and  c(tvi(iif,  '"  be  issued  out  of  that  court,  returnable  before  the  last 
return  ol'  any  term,  where  an  aflidavit  shall  be  noade  and  filed  of 
the  cause  of  action,  pursuant  to  the  act  of  parliament  for  preventinj^ 
frivolous  and  vexatious  arrests,  a  declaration  may  be  filed  or  deli- 
vered de  bene  esse,  at  the  return  of  such  process,  with  notice  to 
plead  in  Jour  days  after  such  filing  or  delivery,  if  the  action  be  laid 
in  London  or  Middlesex,  and  the  defendant  live  within  twenty  miles 
of  London,  and  in  eight  days,  if  the  action  be  laid  in  any  other 
county,  or  the  defendant  live  above  twenty  miles  from  London  ;  and 
if  the  defendant  put  in  bail,  and  do  not  plead  within  such  times  as  are 
respectively  before  mentioned,  judg'uient  may  be  sig'ned  ;  provided 
such  declaration  be  delivered  or  filed,  and  notice  thereof  given,  four 
days  exclusively  before  the  end  of  the  term,  and  a  rule  to  plead  duly 
entered."  It  is  also  a  rule  in  that  court%  that  "  upon  all  process  to 
be  issued  out  of  that  court,  returnable  as  aforesaid,  where  the  de- 
fendant shall  be  personally  served  with  a  copy  thereof,  pursuant  to 
the  said  act  of  parliament,  or  to  the  statute  51  Geo.  III.  c.  124.  the 
plaintiff  may  file  or  deliver  a  declaration  de  bene  esse,  at  the  return 
of  such  process,  with  notice  to  plead  in  eight  days  after  the  filing  or 
delivery  thereof' :  and  if  the  defendant  do  not  enter  an  appearance 
and  plead  within  the  said  eight  days,  the  plaintiff,  having  entered 
an  appearance  for  him  according  to  the  said  acts,  may  sign  judgment 
for  want  of  a  plea  ;  provided  such  declaration  be  delivered  or  filed, 
and  notice  thereof  given,  Jour  days  exclusively  before  the  end  of  the 
term,  and  a  rule  to  plead  duly  entered  :  And  that  upon  all  writs  of 
distringas,  whereupon  notice  shall  be  given  pursuant  to  the  said  last 
mentioned  act,  the  plaintiff  may  file  or  deliver  a  declaration  de  bene 
esse,  at  the  return  of  such  writ,  with  notice  to  plead  in  eight  days 
after  the  filing  or  delivery  thereof;  and  if  the  defendant  do  not  enter 
an  ajjpearance  and  plead  within  the  said  eight  days,  the  plaintiff, 
having  entered  an  appearance  according  to  the  same  act,  may  sign 
judgment  for  want  of  a  plea,  a  rule  to  plead  having  been  duly 
entered."  And,  by  a  late  rule*^,  it  is  ordered,  that  "  in  all  cases 
wherein  the  plaintiff,  by  the  present  practice  of  the  court,  would  be 
entitled  to  sign  judgment  for  want  of  a  plea,  where  the  declaration 
had  been  delivered  or  filed,  and  notice  thereof  given,  /our  days  ex- 
clusively before  the  end  of  the  term  in  which  the  process  is  return- 

a  R.  M.   53  Geo.  III.  in  Scac.    Man.  Ex.  Scac.  Man.  Ex.  Append.  213,  14.  221. 

Append.  226,  7.    8  Price,  508,  9.  And  see  b  Append.  Chap.-  XVJI.  §  21. 

former  rules  of  T.  26   &  27  Geo.  II.  §  10.  c  r.  h.  60  Geo.  III.   &  1  Geo.    IV.  in 

U.  M.  5  Geo.  III.  and  R.  T.  26  Geo.  III.  in  Scac.  8  Price,  84. 
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able,  the  plaintiff  shall  be  at  liberty  to  sign  such  judi^mcnt ;  provided 
the  declaration  be  delivered  or  filed,  and  notice  thereol  given,  two 
<lays  exclusively  before  the  end  of  the  term  within  which  the  process 
is  returnable,  a  rule  to  plead  having  been  duly  entered." 

In  the  King's  Bench,  the  declaration  may  be  filed,  and  notice 
thereof  given,  on  (he  return  day  of  the  writ,  or  quarto  die  post  by 
original;  and  the  writ  of  latitat,  we  have  seen',  may  be  sued  out 
and  served  on  the  return  day  :  but  it  cannot  be  served,  and  notice  of 
declaration  given,  at  the  same  time  ;  for  the  notice  of  declaration 
pre-supposes  the  declaration  to  be  filed,  and  it  cannot  regularly  be 
filed  till  after  the  writ  is  served.  There  must  be  some  interval  there- 
fore, however  short,  between  the  service  of  the  writ  and  notice  of  de- 
claration''. But  where  the  defendant  had  omitted  to  take  advantage  of 
the  objection,  until  after  judgment  was  signed,  and  a  whole  term  had 
elapsed,  the  court  would  not  set  aside  the  judgment  with  costs^.  In 
the  Common  Pleas,  the  declaration  may  be  filed  cle  bene  esse,  on  the 
essoin  or  return  day  of  the  writ,  or  any  day  after ;  thou""h  a  rule  to 
plead  cannot  be  given  till  the  first  day  of  term'*:  And  notice  of  the 
declaration  being  so  filed,  may  be  given,  in  that  court,  on  the  return 
day  of  the  writ,  at  the  time  of  serving  it^ :  But  notice  cannot  be  given 
on  that  day,  of  a  declaration  being  filed  in  chiefs.  The  declaration, 
however,  cannot  be  filed  before  the  essoin,  or  return  day  of  the  writ  : 
therefore,  a  notice  of  declaration  given  the  day  before  the  essoin  day 
of  the  term,  being  Sunday,  until  which  day  the  plaintiff  could  not 
file  his  declaration,  has  been  deemed  a  nullity^.  And,  in  that  court, 
the  declaration  cannot  be  filed  or  delivered  de  bene  esse,  so  as  to 
charge  the  defendant  with  the  costs  of  it,  till  the  appearance  day 
of  the  return  of  the  writ''.  So,  if  one  of  three  defendants,  in  a 
joint  action,  aj)pear  to  a  quare  clausiim  /regit,  and  the  two  others, 
being  arrested  on  bailable  process,  have  till  the  ensuing  term  to  jus- 
tify bail,  it  is  irregular  for  the  plaintiff,  previous  to  that  time,  to  de- 
liver a  declaration  against  all  three,  indorsed  "  conditionally,  until 
special  hail  is  perfected':''*  And  the  declaration  cannot,  in  either 
court,  be  filed  or  delivered  de  bene  esse,  after  the  defendant  has 

»  yinte,  13  J.  167,  8.  8  2  New  Rep.  C.  P.  73. 

'•3  Smith  R.  531.  12  East,   116.  2  Chit.  *>  2  Blac.  Rep.  749,  and  see  1    Esp.  Rep. 

Rep.  164,  3.  345.  2  Bos.  &  Pul.  515.  2  New  Rep.  C.  P. 

<:2Chit.  Rep.  164.  398. 

^  Cas.  Pr.  C.  P.  68.  and  see  Pr.Reg.  148.  '  2  New  Rep.  C.  P.  231.  Suare,  whether, 

*  3  Taunt.  404.  8  Taunt.  127.    1  Moore,  jf  the  declaration  had  been  indorsed  coivli- 

373.  S.  C.  tioiialij',  until  bail  should  be  perfected  !>y 

f  4  Taunt.  818.  8  Taunt.   1-7.   1  Moore..  the   two  latter  defendants,    it   would    ha\c 

373.  S.  C.  been  irregular  ?  /(/.  ibid. 
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nnpcaml,  or  filod  l)ail' ;  or  the  time  limited  for  his  appearance,  or 
puttin-  in  hail,  is  expired";  whether  the  process  be  hailable  or  not 
l.ailaMe^  On  haihthle  process  therefore,  when  the  defendant  has 
ncf^h'cted  to  put  in  or  perfect  special  bail,  the  plaintiff  must  proceed 
auainst  the  slieriff,  or  his  bail,  upon  the  bail-bond :  and  when  he  has 
not  appeared,  or  fded  common  bail  in  due  time,  the  plaintiff  must 
enter  an  appearance,  or  file  common  bail  for  him,  according  to  the 
statute  ;  and  then  deliver  or  {i\e  his  declaration  absolutely'^  In  the 
Exchequer  of  Pleas,  it  has  been  the  usual  course  of  the  court,  when 
the  process  is  served  on  the  return  day,  to  give  notice  of  the  decla- 
ration being  filed  conditionally,  on  the  same  day^  And  when  a  de- 
fendant renders  in  discharge  of  his  bail,  after  a  declaration  has  been 
filc'd  eonditioiially,  and  notice  served  upon  him,  and  rule  to  plead 
given,  it  is  not,  we  have  seen^,  necessary,  in  the  King's  Bench,  to 
deliver  another  declaration  for  the  defendant  in  custody. 

If  the  declaration  be  filed,  and  notice  thereof  given  to  the  defen- 
dant or  his  attorney,  it  is  deemed  to  be  a  good  declaration,  from  the 
time  of  such  notice  only^ ;  and  therefore  a  rule  to  plead  in  such  case, 
given  before  notice  of  declaration,  is  irregular''.  Yet  where  the  de- 
claration, in  the  King's  Bench,  was  filed  on  the  last  day  of  the  second 
term  after  the  return  of  the  writ,  but  the  notice  was  not  given  till  a 
little  before  the  essoin  day  of  the  following  term,  this  was  holden  to 
be  well  enough  ;  the  master  certifying  it  to  be  the  practice'.  The  de- 
fendant must  formerly  have  received  and  paid  for  a  copy  of  the  decla- 
ration, whether  it  were  delivered  or  left  in  the  office,  before  he  could 
have  been  admitted  to  plead"*  ;  and  if  he  neglected  to  do  so,  the 
plaintiff's  attorney  might  have  refused  to  accept  his  plea,  and  signed 
judgment' :  But  now,  though  a  copy  of  the  declaration  must  be  paid 
for,  on  taking  it  out  of  the  office,  when  filed,  yet  the  defendant's 
attorney  is  not  bound  to  pay  for  it,  when  delivered  to  him"". 

a  R.  M.  10  Geo.  IT.  R.  T.  22  G(0.   IIF.  8  Mod.  379.  2  Ld.  Raym.   1407.  7  Durnf. 

K.  B.  R.  M.  3  Geo.  M.  reg.  2.  R.  T.  8  Geo.  &  East,  298.  K.  B.  R.  M.   I  Geo.  II.  reg.  I. 

III.  R.  H.  33  Geo.  III.  C.  P.  2  H.  Blac.  ocl.  C.  P. 

«d.  351.  ''  Pr.Reg.  131. Cas.  Pr.  C.  P.  111.  Barnes, 

^  1    Bur.  36.    2   Durnf.   &  East,  720.    6  248,  S.  C. 

Durnf.  &  East,  548.  K.  B.  Pr.  Reg.  145,  G.  >  3  Bur.  1452.  2  Durnf.  &  East,  112. 

Barnes,  342,  2  New  Rep.  C.  P,  232.  I'  R  M.  10  Geo.  IT,  reg.  3.  K,  B.  and  see 

c  2  New  Rep.  C.  P.  433,  R.  T.   12   W,  III.    R.T.    2  Geo.  II.  K.  B- 

dPr.  Reg.  145,  C.  '  i  VVils.  173. 

e  9  Price,  153.  m  imp.  K.  B.  225.  (a).  Imp.  C.  P.  233. 

^  Ante,  35 G.  (a). 

%  R.  T.  1  Geo.  n.  R.  T.  2  Geo,  II.  K.  B. 


OF    THE    DECLARATION.  461 

Tlio  notice  of  declaration  boini]^  filed  in  Iho  ofilce  must  express  the 
nature  of  the  action,  as  ^vhether  it  be  in  deht  or  case,  &c." :  hut  in 
the  Common  Pleas,  it  need  not  state  the  amount  of  the  damages''  • 
and,  in  the  Kinj^'s  Bench,  it  seems  that  [lo  date  to  the  notice  of  decla- 
ration is  necessary''.  When  the  defendant's  place  of  residence  is 
known  to  the  plaiiitilV's  attorney,  the  notice  of  dechuation  should  he 
delivered  to  the  defendant,  or  left  for  iiiin  at  the  last  or  most  usual 
place  of  his  abode  ;  it  beini^  irreu:ular  in  such  case  for  the  plaintiir's 
attorney  to  slick  uj)  a  notice  of  declaration  in  tlie  oliice''  :  And  in  the 
Common  Pleas,  the  aflixinjj  notice  of  declaration  in  the  prothonotaries* 
office  is  not  deemed  t^ood  service,  unless  by  express  permission  of 
the  court,  thoui;h  the  defendant's  place  of  abode  be  unknown  to  the 
])lainti(f '.  But  where  the  defendant  and  his  attorney  had  been  in- 
formed that  a  notice  of  declaration  was  stuck  up  in  the  oftice  the 
latter  court  refused  to  set  aside  a  jiuls^ment,  for  want  of  service  of  the 
notice  at  the  defendant's  last  place  of  abode^ :  And  where  a  defendant 
kej)t  out  of  the  way,  to  avoid  beinoj  served  with  notice  of  declaration, 
and  it  was  sent  to  him  in  a  letter  by  the  post,  which  was  returned 
opened  and  marked  "  refused,"  this  was  deemed  ^ood  service  ;  it 
appearing  that  the  defendant  knew  the  hand-writinjj  of  the  plaintiff's 
attorneys.  So,  in  the  Exchequer,  service  of  notice  of  declaration  is 
»ood,  by  affixin*^  it  on  the  door  of  the  house  where  the  defendant  last 
lived,  if  the  i)laintifr  or  his  attorney  do  not  know  the  place  to  which 
he  is  removed,  and  knowledi^e  of  such  service  can  be  brought  home 
to  him*'.  When  the  declaration  is  filed  or  delivered  de  bene  esse  or 
conditionally,  it  is  necessary  to  make  an  indorsement  thereon,  that  it 
is  so  filed  or  delivered'  :  and,  in  the  King's  Bench,  where  tiie  decla- 
ration filed  in  the  office,  before  the  defendant's  appearance,  was  in- 
dorsed '■^  Jiled  conditionullyf'^  and  judgment  afterwards  sio-ned  for 
want  of  a  plea,  the  court  held  it  regidar ;  though  the  notice  served  on 
the  defendant  was  of  a  declaration  generally^.  In  the  Connnon  Pleas, 
it  was  not  formerly  necessary  to  give  notice  of  a  declaration  being 
filed  conditionally,  in  bailable  actions' ;  but  now,  by  a  late  rule  of 
court'",  "  in  every  action  in  which  special  bail  shall  be  required,  and 

»  Pr.  Beg.  131.  Cas.  Pr.  C.  P.  63.  S.  C.  ■>  6  Pi  ice,  l.j. 

Id.  68.  122.  2  Wils.  84.  '  R.  M.  10  Geo.  II.  reg.  2.  K.  B.  R.  E.  a 

"  6  Taunt.  331.  Geo.   II.  C.    P.    Barnes,  237.  302.    '2  New 

0  2  Chit.  Rep.  238.  Rep.  C.  P.  223, 

d  7  Durnf.  &  East,  26.  1  Bos.  &  Pul.  214.  ''  8  Durnf.  &  East,  77.  2  Moore,  719. 

«  5  Taunt.  777.  and  see  1  Taunt.  433.  7  '  Pr.  Reg,  149,  Barnes,  302.  S.  C.  2  Biac. 

Taunt,  145.  1  Chit.  Rep.  675.  (aj.  Rep.  725.  3  Wiis.  147.  S.  C.  2  Bos.  &  Pul. 

f  1  New  Rep.  C.  P.  279.  42. 

J5  Tnuiit.  186.   1  Marsh.  8.  S.  C.  '"  R.  E.  49  Geo.  III.  C.  P.    1  Tauiil.  GIG. 
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where  the  declaration  shall  be  filed  conditionally,  notice  in  writing-  of 
such  declaration  being  so  filed,  shall  be  given  to  the  defendant,  hi» 
attorney  or  agent ;  and  no  declaration  shall  be  considered  as  filed, 
until  such  notice  shall  be  so  given.*'  And  service  of  notice  of  decla- 
ration on  a  Snmhiy  is  bad,  though  the  defendant  accept  it,  knowing 
it  to  be  irregular". 

If  the  plaintilT  do  not  declare  in  due  time,  he  is  liable  to  be  non" 
prossed,  or  have  judgment  signed  against  him  for  not  prosecuting 
his  suit''.  It  is  called  a  judgment  of  nonpros,  from  the  words  non 
prosequitur^  &c.  formerly  used  in  entering  it  up.  And  this  seems  to 
be  (lie  proper  appellation  of  the  judgment,  in  actions  by  bill:  but  in 
actions  by  original,  where  the  language  of  the  judgment  was  nun 
prosequitur  breve,  vet  sectam,  it  is  more  commonly  called  a  judg- 
ment ol'  nonsuit'^.  The  judgment  oi nonpros,  or  nonsuit,  for  want  of 
a  declaration,  is  a  final  judgment,  and  signed  with  the  clerk  of  the 
judgments  in  the  King's  Bench,  or  prothonotaries  in  the  Common 
Pleas  ;  an  incipitur  being  first  made  on  a  roll,  and  also  on  a  sheet 
of  pai)er,  called  a  judgment  paper,  stamped  with  a  ten  shilling  stamp'' : 
And,  in  the  Common  Pleas,  the  defendant's  warrant  of  attorney  must 
be  filed  with  the  clerk  of  the  warrants,  who  will  mark  the  judgment 
paper*.  This  judgment  is  founded  on  the  statute  13  Car.  II,  stat.  2. 
c.  2,  §  3.  by  which  it  is  enacted,  that  "  upon  an  appearance  entered 
"  for  the  defendant  by  attorney,  in  the  term  wherein  the  process  is 
"  returnable,  uidess  the  plaintiff  shall  put  into  the  court  from  whence 
"  the  process  issued,  his  bill  or  declaration  against  the  defendant,  in 
"  some  personal  action  or  ejectment  of  farm,  before  the  end  of  the 
"  term  next  following  after  appearance,  a  nonsuit  for  want  of  a  de- 
"  claration  may  be  entered  against  him  ;  and  the  defendant  shall 
'•  have  judgment  to  recover  costs  against  the  plaintiff,  to  be  taxed 
"  and  levied  in  like  manner  as  upon  the  23  Hen.  VIIF."  The  pro- 
visions of  this  statute  are  confined  in  terms,  to  cases  where  the  de- 
fendant has  been  arrested  ;  but  it  has  been  holden,  that  if  a  defendant 
appear  at  the  day  of  the  return  of  the  process,  and  put  in  bail,  though 
he  never  were  arrested,  nor  the  process  returned,  yet  if  the  plaintiff 
do  not  declare  within  two  terms,  a  nonpros  may  be  entered  against 
him" :  And  the  statute  is  not  confined  to  cases  where  the  writ  is  de- 
fective, but  has  always  been  construed  to  extend  to  cases  in  general*. 
Hence  it  is  a  rule,  in  the  King's  Bench,  that  "  on  all  process  issuing 

a  1  H.  Blac.  628.  e  j^p.  C.  P.  554. 

*>  Append.  Chap.  XVII.  §  22,  &c.  t  c.  15. 

e  Ante,  422,  &c.  B  2  Salk.  455.  7  Mod.  32.  S.  C, 

<>  55  Geo.  III.  c.  184.  Scked.  Part.  II.  §  "7  Durnf.  &  East,  27. 
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out  to  this  court,  returnable  at  a  day  certain,  if  the  defendant  appear 
by  his  attorney,  and  file  bail  of  the  term  wherein  the  process  is  re- 
turnable, and  the  plaiiitiir  do  not  declare  before  the  end  of  the  term 
next  following-,  a  nonpros  may  be  siijncd,  without  entering  any  rule 
to  declare,  or  calling  for  a  declaration'."  So,  where  the  proceedings 
are  by  original  in  the  King's  Bench,  it  is  not  necessary  to  give  a  rule 
to  declare,  or  demand  a  declaration''.  But,  in  the  Common  Pleas,  the 
defendant  must,  before  the  end  of  the  second  term,  or  within  yowr 
days  after,  enter  a  rule  for  the  plaintiti'  to  declare",  which  he  obtains 
on  a  prvBcipe  from  the  secondaries,  and  demand  a  declaration"' ;  and 
if  the  plaintiff  do  not  declare  before  the  rule  is  out,  the  defendant  may, 
at  any  time  before  the  essoin-day  of  the  next  term,  sign  a  nonpros, 
but  not  afterwards* ;  and  the  plaintiff,  we  have  seen*^,  is  not  allowed 
any  longer  time  to  declare,  without  leave,  than  the  time  limited  by 
the  defendant's  rule.  The  demand  of  ('eclaration  must  be  in  writinjr^ ; 
and,  in  country  causes,  it  must  be  made  on  the  agent  in  town'' :  And 
a  nonpros  can  never  be  signed,  unless  bail  be  filed,  or  an  appearance 
entered,  of  the  term  wherein  the  process  is  returnable';  and  therefore 
it  cannot  be  signed,  where  a  prisoner  is  superseded  for  not  tleclaring, 
&e.  on  filing  common  bail**.  The  defendant  having  been  arrested  on 
a  bill  of  Middlesex^  on  the  Q2d  of  November,  special  bail  were  put 
in  Michaelmas  term,  and  perfected  in  Hilary  term  :  judgment  of 
nonpros  was  signed  in  Hilary  vacation,  v^hich  the  court  of  King's 
Bench  set  aside  for  irregularity  ;  the  plaintiff  having  been  guilty  of 
no  laches,  in  not  declaring  in  Michaelmas  term,  as  the  defendant  was 
not  then  fully  in  court'. 

The  defendant  cannot  sign  a  judgment  of  nonpros,  before  an  ap- 
pearance is  entered  ;  and  when  special  bail  is  required,  the  appear- 
ance is  not  complete,  till  bail  are  perfected'"  :  and  such  judgment 
must  be  signed,  in  the  King's  Bench,  within  a  year  after  the  return  of 
the  writ".  In  a  joint  action,  it  is  said,  the  plaintiff  cannot  be  non- 
prossed by  one  or  more  of  the  defendants,  without  the  others".  And 
this  is  universally  true  in  actions  by  original,  where  the  plaintif!*  can- 

»  R.  M.    10   Geo.  II.   reg.  '2.   (I).    K.  B.  '^Holmes  v.  White,  E.  11  Geo.  111.  K.  B. 

Gilb.  K.  B.  345.  6  East,  314.  2  Cliit.  Rep.  37.  Anle,  '242,  5. 

»>  Imp.  K.  B.  3G2.  597.  Imp.  C.  P.  245.  k  Imp.   K.  B.  562.    Imp.  C.  P.  354.   1 

but  see  R.  M.  10  Geo.  II.  reg.  2.  (h).  K.  B.  Cromp.  127.  5  Durnf.  &  East,  35. 

contra.  '  3  Barn.  &  Aid.  514. 

c  Append.  Chap.  XVII.  §  2.  '"2  Chit.  Rep.  37. 

J  /rf.  §  3.  "3  Barn.  &  Aid.  271.   1  Chit.  Rep.  669. 

•  R.  H.  9  Ann.  reg.  3.  C.  P.  Ante,  423.  S.  C. 

'  Ante,  423.  **  Doug.  169.  Philpol  v,  Mtdler  Sf  another, 

g  R.  M.  1  Geo.  II.  reg.  2.  C.  P.  T.  23  Geo.  III.  K.  B. 

^  Barnes,  311.  Pr.  Reg.  C.  P.  124.  S.  C, 
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not  proci'cd  ni^aiiist  the  tlefendants  severally,  upon  a  joint  writ.  But 
upon  common  process  for  a  supposed  trespass,  in  the  Kin£j's  Bench  or 
Common  Ploas,  if  the  plaintiff  declare,  serve  a  notice  of  declaration, 
or  even  take  out  a  rule  for  further  time  to  declare,  against  one  or 
more  of  several  defendants,  and  do  not  proceed  against  the  others, 
the  latter  may  sign  a  judgment  of  nonpros".  In  such  case  however, 
tliere  oui^ht  to  be  hut  one  judgment  of  nonpros  for  all  the  defendants, 
unless  the  |)laintill'  have  indicated  his  intention  of  proceeding  against 
tliem  severally;  for  the  trespass  is  joint,  and  (hough  the  plaintiff  may 
declare  severally,  yet  it  remains  joint,  till  it  he  severed  by  the  decla- 
ration''. 

Whenever  the  defendant  obtains  a  judgment  of  nonpros,  he  is,  as  a 
necessary  consequence,  entitled  to  costs'^ ;  for  which  he  may  either 
take  out  execution,  or  bring  an  action  oi'  debt  upon  the  judgment.  It 
has  even  been  holden,  that  an  executor  is  liable  to  pay  costs,  upon  a 
judgment  of  nonpros'^  And  the  court,  in  two  cases,  have  ordered 
the  costs  to  be  paid  by  the  plaintiff's  attorney  :  in  one  of  them,  at 
the  instance  of  the  defendant,  upon  an  ailidavit  that  the  plaintiff 
could  not  be  found*^ ;  and  in  the  other,  at  the  instance  of  the  plaintiff 
himself,  where  his  attorney  refused  to  proceed,  without  being  furnisheel 
with  money'. 

If  the  judgment  of  nonpros  be  regular,  the  courts  will  not  set  it 
aside,  as  a  matter  of  course  ;  and,  in  a  qui  tarn  action,  they  have 
refused  to  do  so".  But  it  may  be  set  aside  on  motion,  if  irregular, 
with  all  the  proceedings  that  have  been  had  upon  it,  provided  the 
aj)j)lication  be  made  in  time  :  And  if  an  action  be  brought  on  the 
judgment,  the  whole  proceedings  may  be  set  aside  by  one  rule''.  But 
where  tiie  plaintiff  did  not  apply  till  after  judgment  was  signed,  in  an 
action  brought  on  the  judgment  of  nonpros,  the  court  of  Common 
Pleas  refused  to  set  aside  the  latter  judgment,  on  the  ground  of 
laches'.  A  judgment  of  nonpros  cannot  regularly  be  signed,  pending 
an  injunction'' :  and  where  it  was  signed  after  the  debt  and  costs 
had  been  j)aid,  the  court  set  it  aside,  although  the  defendant  swore 
that  the  money  was  not  paid  with  his  privity'.  But  where  it  was 
signed  for  not  adjourning  an  essoin,  cast  upon  a  special  capias,  and 
the  plaintiff  took  no  notice  of  it,  but  delivered  his  declaration^  and 

*  2  Dunif.  &  East,  '267.  e  i  Str.  402. 

b  2  Salk.  4J5.Com.  Rep.  74.  S.  C.  4  Bur.  '  Say.  Rep.  172.  Ante,  89. 

2418.  Vin.  Abr.  tit.  Costs,  C  V.  341.  contra.  <  I  Bur.  401. 

«  Slat.  23  Hen.  VIll.  c.  15.  8  Eliz.  c.  2.  ''4  Durnf.  &  East,  688. 
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after  the  rule  to  plead  was  out,  and  a  plea  called  for,  signed  judg- 
ment ;  the  court,  considering  it  as  a  trick,  declared  that  as  there  was 
no  colour  for  the  essoin,  or  to  expect  the  phiinlilV  to  search  after  a 
nonproa,  and  there  was  no  notice  given  of  it,  the  plain tilf  had  a  right 
to  go  on  ;  and  therefore  they  refused  to  set  aside  his  judgment\ 

It  may  not  he  improper  in  this  jdace,  to  state  the  operation  of  an 
injunction,  which,  we  have  just  seen,  will  prevent  the  ])lainti(l'  from 
signing  a  judgment  of  nonpros,  and  how  far  it  alfects  tii'.;  dilUrciit 
proceedings  in  the  course  of  the  suit.  The  general  efiect  of  an  in- 
junction in  Chancerij,  when  ohtaiiied  for  want  of  an  answer  hefore 
action  commenced,  or  after  action  and  hefore  the  defendant  in  ecpiily 
is  in  a  condition  to  demand  a  plea'',  that  is,  before  the  plaintilF  in 
equity  has  appeared  and  the  defendant  has  declared  against  him,  is 
to  stay  all  proceedings  at  law,  from  the  time  of  its  being  served  ;  but 
when  it  is  not  obtained  until  after  the  defendant  in  equity  is  in  a  con- 
dition to  demand  a  plea,  he  is  permitted  to  demand  it,  and  proceed 
to  trial  and  judgment,  being  only  restrained  from  taking  out  execu- 
tion'' :  And  even  then,  under  particular  circumstances,  the  injtmction 
may  be  extended  to  stay  trial,  on  an  alTKlavit  that  the  j)laintiir  in 
equity  is  advised  and  believes  that  the  answer  will  afford  a  discovery 
material  to  his  defence''. 

In  the  Exchequer,  the  effect  of  an  injunction  for  want  of  an 
answer,  in  a  town  cause,  is  to  stay  all  proceedings  at  law,  from  the 
time  it  is  served,  until  answer  and  further  order*" :  And  it  is  of  equal 
force  in  a  country  cause,  when  the  bill  is  filed  in  Ulichaelmas  or 
Easter  Term^ ;  but  in  Milary  and  Trinity,  which  are  issuable 
terms,  there  is  a  clause  in  the  injunction,  that  if  issue  is  or  can  be 
joined  in  the  action,  the  plaintiff  at  law  may  ])roceed  to  (rial  (hereof; 
but  is  not  to  enter  up  judgment,  or  sue  out  execution  thereon" ;  and 
therefore,  in  these  terms,  if  the  i)laintiff  at  law  has  so  far  proceeded 
in  his  action,  as  that  he  can  join  issue  therein,  in  that  case  he  is  per- 
n)itted  to  go  to  trial  at  the  following  assizes,  and  (he  it)junction  only 
stays  judgment  and  execution.  But  though  this  be  the  ordinary 
practice  of  the  court,  yet  cases  do  occasionally  occur,  especially  in 
matters  of  title  and  discovery,  where  the  court  will  restrain  the  trial 
at  law  till  after  answer''.  An  injunction  upon  the  merits,  in  both 
courts,  operates  as  a  stay  of  all  further  proceedings  in  the  cause, 

•  2  Str.  1 194.  '  Fowl.  Pr.  Exclieq.  1  V.  250,  51.  259. 

>»  16  Ves.j«;i.  141.  'Id.  2i30. 

=  LI.  ibid.  S  /,/.  -249. 

^  Id.  220,  223.   and  sec  1    Ma.1,1.  Chan.  ''  fd.   2G0.   and  see   1    C.impl>.  561,    faj. 

132,  3.  and  llie  cases  there  cited. 
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from  Ihe  time  it  is  granted:  But  shewing  cause  against  a  rule  for  a 
[LTtrLl,  is  not  a  proceeding  «hich  amounts  to  the  breach  ot  an  .n- 
junction". 

.  3  Price  242.  And  see  further,  as  to  the      court  of  Exchequer  will    or  .iU  not    grant 
J  1  rice,  z'ii.  «i  .   .         .         „  -„  iniunction  after  tr  al,  for  want  of  an  an- 
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Of  Impaklancf,  and  TiMn/or  Pleading  ;    and  of  the 
NoTiCR  and  Wui^F.  to  plead,  and  Demand  of  Plea,  ^c. 

npIIE   plaiiitilf  haviiifj  (leclaiod,  tlic  defondant  is  alloued  a  certain 
timo  to  prepare  for  his  defence  ;  and  that  either  witlt,  or  without 
an  imparlance. 

Imparlance  is  said  to  be,  when  the  court  gives  a  party  leave  to 
answer  at  another  time,  without  the  assent  ol"  the  other  party'' ;  and 
in  this  sense,  it  signifies  time  to  reply,  rejoin,  surrejoin,  &c.  But  the 
more  common  signification  of  imparlance  is  time  to  plead'' ;  and  it  is 
either  o^eneraZ",  without  saving  any  exception  to  the  defendant,  which 
is  always  to  another  term*^  ;  or  special,  which  is  sometimes  to 
another  day  in  the  same  term*",  with  a  saving  of  all  exce])tions  to  the 
writ,  bill,  or  count ;  or  of  all  exceptions  whatsoever :  which  latter  is 
called  a  general  special  im])arlance'.  The  general  imparlance  is  of 
course,  when  the  defendant  is  not  boujid  to  plead  the  same  term  ;  but 
a  special  imparlance  is  not  allowed  without  leave  of  the  court,  in  the 
King's  Bench' :  and  the  court  will  not  grant  a  special  imparlance, 
except  to  preverjt  injustice''.  In  the  Common  Pleas,  gewera/ impar- 
lances are  entered  of  course  by  the  atforniefi ;  and  it  is  a  rule,  that 
"  all  attornies  and  clerks  do  duly  enter,  or  cause  to  be  entered,  im- 
jiarlances  or  incipiturs  in  all  causes,  according  to  the  ancient  usage 
and  custom  of  this  court ;  and  that  the  want  of  entering  an  inij)ar- 
lance  or  incipitur,  in  every  cause  wherein  imparlances  ought  to  be 
entered,  shall  be  a  sufficient  cause  lor  the  defendant  to  have  a  further 
imparlance  of  course'."  A  special  imparlance,  in  that  court,  may  be 
granted  by  the  prothunotaries,  so  as  to  enable  the  defendant  to  plead 

a  Com.  Dig.  tit.  Pleader,  D.  1.  f  For  an  account  of  the  different  kinds  of 

*>  2  Mod.   62.  2  Show.  510.  Biiriies,  346.  j.viprtr/rt«cw,  when  and  how  granted,  and  what 

2  Saund.  1.  (2).  may  or  may  not  be  done  after  each  of  them, 
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in  al.atcmont,  uill.in  the  first  Jour  clays  of  the  next  term  after  the 
delivery,  or  filini;-  and  notice  of  declaration\  But  a  special  impar- 
lance, saving  all  exceptions  to  the  jurisdiction,  cannot  be  entered 
uilhout  leave  of  the  coiirV\ 

After  a  general  imparlance,  the  defendant  can  only  plead  in  bar  of 
the  action^ ;  and  cannot  regularly  plead  to  the  jurisdiction  of  the 
courts  in  abatement^  or  a  fender  and  touts  temps  prist.  It  is 
then  also  too  late  to  claim  conusance'^,  or  demand  oyer  of  a  deed%  &c. 
After  a  special  imparlance,  the  defendant  may  plead  in  abatement^ 
though  not  to  the  jurisdiction  of  the  court«.  And  where  the  defendant 
pleaded  a  misnomer  in  abatement,  after  an  imparlance,  thus:  "And A. 
B.  who  was  arrested  by  the  name  of  A.  C.  comes,  &c."  the  court  in 
one  case  held  this  to  be  tantamount  to  a  special  imparlance'':  This  case 
however  has  since  been  over-ruled,  by  a  subsequent  determination'. 
And  where  a  bill  was  filed  in  vacation  against  an  attorney,  as  of  the 
preceding  term,  with  a  special  memorandum  of  a  subsequent  day  in 
vacation,  stating  the  cause  of  action  to  have  accrued  after  the  last 
day  of  term,  and  the  defendant  pleaded  a  plea  in  abatement,  entitled 
of  the  following  term,  without  a  special  imparlance  ;  the  court  of 
King's  Bench  held  that  this  was  regular,  and  set  aside  a  judgment 
signed  as  for  want  of  a  plea''.  After  a  general  special  imparlance, 
the  defendant  may  not  only  plead  in  abatement  of  the  writ,  bill  or 
count,  but  also  privilege^  which  is  a  plea  to  the  person  of  the 
defendant,  aflecting  the  jurisdiction  of  the  court"^  The  defendant 
was  not  formerly  allowed  to  plead  a  tender  and  touts  temps  prist, 
after  any  kind  of  imparlance"  ;  and  the  reason  assigned  was,  that  by 
craving  time,  he  admitted  he  was  not  ready,  and  so  falsified  his  plea. 
But  it  is  now  settled,  that  a  plea  of  tender,  being  an  issuable  plea,  may 
be  pleaded  ci/ferimparlance°,  as  well  as  before  ;  though,  for  avoiding 
the  inconsistency  above  stated,  it  must  always  be  entitled  of  the  same 
term  with  the  declaration^  :  and  where  it  is  pleaded  after  an  impar- 

a  Pr.  Reg.  l.Cas.  Pr.   C.  P.  78,  Eaines,  '  1  Lfv.  54.  Hard.   565.  1  Lutw.  46.  12 
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lance,  a  jutl^e's  order  must  be  obtiiiiicil  in  the  K'nii^;'?,  Hciich,  or 
treasury  rule  in  the  Couiinon  Pleas',  lor  leave  to  plead  it  as  of  the 
jirecedinjf  term. 

If  the  defendant  jjlcad  in  abatement  after  a  'general  imparlance,  or 
to  the  jurisdiction  of  (he  court  after  a  special  inii)arlance,  the  plaintid" 
may  sign  judjjment'',  or  apply  to  the  court  by  motion  to  set  aside 
the  plea"^;  or  he  may  demur  thereto'',  or  alleijc  the  imparlance  in  his 
rej)lication,  by  way  ol'  estoppel"  :  but  if  th<!  plaintill",  instead  of  (akiui^ 
any  of  these  advantajjcs,  reply  to  the  s[)ecial  matter  of  the  pica,  the 
fault  is  cured*^. 

In  the  Kini»'s  Bench,  the  defendant  was  formerly  allowed  to  irn- 
j)arl  to  the  term  next  after  tlie  return  of  tlie  process,  unless  the  pro- 
ceedings were  by  original",  upon  a  habeas  corpus,  for  or  a"-ainst  at- 
tornies  or  other  privileged  persons,  or  against  prisoners  in  custody 
of  the  marshal**.  On  proceedings  by  original,  if  the  action  were  laid 
iji  London  or  Middlesex,  and  the  defendant  appeared  before  the  last 
return  of  the  term  ;  or  if  the  action  were  laid  in  any  other  county,  and 
the  defendant  appeared  ihcjirsl  return  of  Hilary  or  Trinity  terra, 
or  before  the  third  return  of  Michaelmas  or  Easter  term,  no  im- 
parlance was  allowed,  without  consent  or  special  rule'.  So,  ui)on  a 
habeas  corpus,  returnable  in  Michaelmas  or  Easter  term,  if  the  de- 
claration were  delivered  before  the  third  return,  the  defendant  was  not 
entitled  to  an  imparlance''.  And  where  the  proceedings  were  for  or 
against  altornies  or  other  privileged  persons',  or  against  prisoners  in 
custody  of  the  marshal'",  the  defendant  was  bound  to  plead,  without 
any  imparlance,  the  same  term  the  declaration  was  delivered,  if  de- 
liveredybur  days  exclusive  before  the  end  of  the  term.  Afterwards 
the  time  was  narrowed  for  pleading  upon  a  latitat^  &c.  and  it  became 
a  rule,  that  where  the  cause  of  action  was  specially  exjjressed  in  the 
})rocess,  the  defendant  should  not  have  liberty  of  imparling,  without 
leave  of  the  court ;  but  should  plead  within  the  time  allowed,  by  the 

a  Barnes,   343.   331.355.  357.  359.3(51,  <"  1  Vent. '23fi.  andsee  2  Samid.  !.(?). 
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c  6  Durnf.  &  East,  373.  ''  1  Mod.  1.  2  Salk.  515.  1  Wils.  154.  and 

<^  Sty.  P.  R.  465.  3  Inst.  Cler.  40.  Barnes,  sec  6  Durnf.  &  East,  752. 

334.  1  Wils.  2C1.  1  Blac.  Rep.  51.  S.    C  '  2  Salk.  517.  6  Mod.  175.  R.  E.  3  W.  & 

Per  Cur.   E.  22  Geo.  III.    K.   B.   Green  v.  M.  III.  §   3.  jaj.  K.  B.  and  see  R.  M.  5 

Simmester,  H.  27  Geo.  III.  K.  B.  6  Durnf.  &  Aim.  111.  fa).  K.  B. 

East,  369.   2  Bos.  &  Pul.  384.  2  Maule   &  "i  R.  H.  2  Geo.  II.  K.  B.  and  sec  1  Dowl. 

Sel.484.  kllyl.  18:5. 

e  1  Lutw.  23.  3  Jml.  Cler.  39. 
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r.iiitsc  ol'  the  court,  to  (loluiidaiits  sued  by  orlgirml  vnit\  And  at 
l(Mi"-ili  it  was  (letcrinincd,  that  even  upon  a  sjjecial  capias  by  original, 
ili(«  (Icrciidant  should  not  be  obliged  to  plead  sooner  than  upon  a 
loiiimon  l(ttitaV\ 

Tlio  former  distinctions    upon    this    subject  being  thus  gradually 
abolished,  it  is  now  settled,  in  the  King's  Bench%  that  "  in  all  cases 
when  the  defendant  has  appeared  and  filed  common  bail,  or  put  in 
and  pcifccted  special  bail,    or   the   plaintilF  has  appeared   and   filed 
common  bail  for  him  according  to  the  statute,  and  the  declaration  is 
delivered,  or   filed   and    notice  thereof  given,    four  days   exclusive 
before  the  end  of  the  term  in  which  the  writ  was  returnable,  if  the 
venue  be  laid  in  London  or  Middlesex,  and  the  defendant  live  within 
twcidif  miles  of  London,  the  declaration  should  be  delivered  or  filed 
absolutely,  with  notice  to  plead  within  /our  days'' ;  or  in  case  the 
action  be  laid  in   any   other  county'^,    or    the  defendant  live   above 
twenty  miles  from  London,  within  eight  days  exclusive^  after   the 
delivery  or  filing  thereof;  and  the  defendant  must  plead  accordingly, 
without  any  imparlance :  or  in  default  thereof,  the  plaintiff  may  sign 
judgment."     If  the  declaration  be  delivered  or  filed,  with  notice  to 
plead  within  the  Jirst  four  days  of  terra,  the  defendant  has   all  the 
morning  of  i\\eji/th  day  to  plead  ;  and  judgment  cannot  be  signed 
for  want  of  a  plea,  till  the  operiing  of  the  office   in  the  afternoon   of 
that  day  :    But  in  any  other  part  of  the  term,  if  the  defendant  do 
not  plead  within  the/our  days,  the  plaintiff  may  sign  judgment  in  the 
morning  of  iheji/th  day''. 

When  the  defendant  has  not  appeared,  or  filed  bail,  the  rule  in 
the  King's  Bench,  we  have  seen",  is  that  "  upon  all  process  re- 
"  turuable  before  the /asi  return  of  any  terra,  where  no  affidavit  is  made 
"  and  filed  of  the  cause  of  action,  the  plaintiff  may  file  or  deliver  the 
"  declaration  de  bene  esse,  at  the  return  of  such  process,  with  notice 
"  to  plead  in  eight  days  exclusive^  after  the  filing  or  delivery 
"  thereof;"  being  the  same  time  as  is  allowed  for  the  defendant  to 
appear  and  file  common  bail' :  and  "  if  the  defendant  do  not  file 
"  common  bail,  and  plead  within  the  said  eight  days,  the  plaintiff, 
"  having  filed  common  bail  for  him,  may  sign  judgment  for  want  of 

»  R.  M.  5  Ami.  reg.  3.  K.  B.  g  Afite,  456. 

•»  1  S(r.  684.  h  /(/.   ^cj.  The  days  in  this  case  are  both 

c  R.  T.  5  &  6  Geo.  II.  K.  B.  exclusive  :  Iherefure,  if  notice  of  declaration 
^  Shepkard  v.  Macbeth,  E.    35  Geo.  III.       be  served  on  the   Jllh,  judgment  Cannot  be 

K.  B.  bigned  till  the  20th.      Per  Cur.  M.  46  Geo. 

*  1  Maule  &  Sel.  566.  Jil,  K.  B. 

'  K.  T.  3  &  6  Geo.  II.  fu).  K.  B.  i  Auie,  240. 
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*'  a  plea\"  But  if  the  declaration  be  not  filed  until  after  the  return 
of  the  process,  the  defendant  has  eigltt  days  to  plead  from  the  time 
of  filing  it,  whenever  it  noay  be^  And  "  upon  all  such  process, 
"  where  an  affidavit  is  made  and  filed  of  the  cause  of  action,  the  de- 
"  claration  may  be  filed  or  delivered  de  bene  esse,  at  the  return  of 
"  such  process,  with  notice  to  plead  in  /bur  days  after  the  filing  or 
"  delivery,  if  the  action  be  laid  in  London  or  Middlesex,  and  the  de- 
"  fendant  live  within  twenty  miles  of  London,  and  in  eii^ht  days,  if 
*'  the  action  be  laid  in  any  other  county,  or  the  defendant  live  above 
"  twenty  miles  from  London'^  ;"  being  the  same  time  as  is  allowed 
for  pleading,  where  the  declaration  is  delivered  or  filed  absolutely'^  : 
and  "  if  the  defendant  put  in  bail,  and  do  not  plead  within  such  times 
**  as  are  respectively  before-mentioned,  judgment  may  be  signed'^." 
But  in  all  the  foregoing  cases,  the  declaration  should  be  delivered, 
or  filed  and  notice  thereof  given,  ybjir  days  exclusive  before  the  end 
of  the  term,  a  rule  to  plead  duly  entered,  and  a  plea  demanded, 
when  necessary*.  In  bailable  actions  however,  the  defendant  cannot 
regularly  plead,  either  in  abatement  or  in  bar,  until  the  bail  are  per- 
fected ;  and  if  he  plead  before,  his  plea  may  be  considered  as  a  nul- 
lity, although  the  bail  afterwards  justify *^. 

In  the  Common  Pleas,  it  is  a  rule,  that  "  upon  all  process  return- 
able the j^rAf,  second  or  third  return  of  any  term,  (since  extended  to 
process  returnable  i\\e  fourth  return  of  Easter  term'',)  if  the  plaintiff 
declare  in  London  or  Middlesex,  and  the  defendant  live  within  twenty 
miles  of  London,  the  defendant  shall  plead  within  four  days  after 
such  declaration  delivered,  with  notice  to  plead  accordingly,  without 
any  imparlance;  and  in  case  the  plaintiff  declare  in  any  other  county, 
or  the  defendant  live  above  twenty  miles  from  London,  the  defendant 
shall  plead  within  eight  days  after  the  declaration  delivered,  with 
notice  to  plead  accordingly,  without  any  imparlance^.  This  rule 
applies  to  declarations  filed  or  delivered  de  bene  esse^,  as  well  as  to 
such  as  are  delivered  absolutely  ;  and  was  extended,  by  a  subsequent 
rule'',  to  j)rocess  returnable  the  last  return  of  any  term  ;  provided 
the  declaration  be  filed  or  delivered  on  the  day  of  such  return,  or  on 

»R.    T.    22    Geo.    III.    K.    B.    and  sec  Geo.  II.  reg.  2,  .R.  T.   22  Geo.   III.  K.    B. 

former  rule  of  M.  10  Geo.  II.  reg.  2.   K.  D.  ''4  Durnf.  &  East,  378.  2  Dow!.   &  Ryl. 

Ante,  456.  252.  but  see  2  East,  406.  11  East,  Hi. 

b  1  Bur.  56.  Delatre  and  Mango,   M-    20  8  R.  T.  8  Geo-  III.   C.  P.  2  Wils.  381.   I 

Geo.  III.  K.  B.  Sfcl.  Pr.  324,  5.  and  see    former  rules  of  H. 

CR.  T.     22  Geo.  III.    K.   B.    and    see  9  Ann.   reg.  2.   xM.  &  E.   3  Geo.  II.  C.    P. 

former  rule  of  M.  10  Geo.  II.  reg.  2.  K.   B.  ^"''"i  ^^7- 

Ante,  456.  •»  R.  H.  35  Geo.  III.  C.  P.  2  II.    Blac. 

*///i/e,  470.  ocl.  ed.   551.  7   Taunt.    71.  (a).   2  .Mjrsli. 

•=  R.  T.  5  &.  6  Geo.  H.   (I>).  W.   M.    10  ool.   (aj.  .■lnlc,ibl. 


i-o  OF    IMTAKLANCE,   AND 

the  (lay  next  after  such  returi),  in  case  the  same  shall  not  hai)j)en  on 
Siiiidau,  in  which  case  the  plaintiff  shall  have  the  whole  of  the  day 
followin"-,  to  file  or  deliver  such  declaration  as  aforesaid.  If  the  decla- 
iMtiou  be  filed  de  bene  esse,  on  the  essoin  day  of  the  return  of  the  writ, 
(he  ilefondaiit  is  entitled,  in  the  Common  Pleas,  to  eight  days  time  to 
nlcad  ;  and  the  defendant  must  plead  in  that  lime,  although  by  the 
rules  of  the  office,  no  person  is  allowed  to  search  for  a  declaration,  till 
the  first  day  in  full  terin^  But  if  the  declaration  be  filed  after  the 
essoin  day,  and  on  or  before  the  appearance  day,  the  defendant  is  en- 
titled only  io  four  days,  to  be  computed  from  the  appearance  day  ; 
or  if  it  be  filed  after  the  appearance  day,  then  to  four  days  from  the 
time  of  delivery'' :  And  the  days  are  reckoned  incluswely  in  that 
court-  so  that  if  a  declaration  be  filed  or.delivered  on  the^rsi,  with 
notice  to  plead  m  four  days,  the  plaintiff  is  entitled  to  sign  judgment 
lor  want  of  a  plea,  on  the  opening  of  the  office  in  the  afternoon  of  the 
Jifth  day. 

When  the  process,  in  the    King's   Bench,  is   returnable   the   last 
return  of  the  term*^ ;  or,  in  the  Common  Pleas,  when  it  is  returnable 
on  that  return,  and  the  declaration   is  not  filed  or  delivered  on  the 
return  day,  or  on  the  day  following'' ;  or  where  the  process,  in  either 
court,  is  returnable  before,    but  the  declaration  is  not  delivered,  or 
filed  and  notice  thereof  given,  ybitr  days  e.rf/M6iye  before  the  end  of 
the  term%  the  defendant,  if  completely  in   court,  is    entitled  to   an 
imparlance  ;  and  must  plead  within  the  first  four  days  of  the  next 
terra,  provided  the  declaration  be  delivered,  or  filed  and  notice  thereof 
given,  before  the  essoin  day  of  that  term  :  otherwise  the  defendant 
will  be  allowed  to  imparl  to  the  subsequent  terraf.     But  if  the  decla- 
ration be  delivered  before  such  essoin  day,  though  without  a  notice  to 
plead,  and  the  defendant  aj)pear  and  accept  the  declaration,  he  shall 
n®t  have  an  imparlance  to  the  subsequent  term  ;  the  notice  to  plead 
not  being  necessary  in  such  case,  as  it  would  be,   where  a  declaration 
is  filed  de  bene  esse^.     And  if  a  writ  be  returnable  the  last  day  of  one 
term,  and  the  defendant  do  not  justify  bail  until  the  fourth  day  of  the 
next,  he  is  not  entitled  to  an  imparlance  to  the  third  term  ;  the  foun- 
dation of  which  is,  that  no  laches  can  be  imputed  to  the  plaintiff,  for 
not  declaring  until  the  defendant  is  perfectly  in  court'' :  And  for  the 

a  I  Taunt.  22.  f  Vidian's  Jnlrod.  II.  2  Sauud.  1.  (2). 

b  2  Blac.  Rep.  1 243.  g  Per  Cur.  M.  21  Geo,  II  I.  K.  B.  Post,  479. 

c  R.  T.  5  &.  6  Geo.  II.  f/>J.  R.  M.  10  Geo.  ''  5  Durnf.  &  East,  372.  2  Bos.  &  Put. 

U.rea.  2.  R.T.  22  Geo.  III.  K.  B.  ]26.  6  Taunt.  261.   1    Marsh.   587.  S.  C. 

d  R.  H.    35  Geo.   III.  C.  P.  2  H.  Blue.  This  practice  however  seems  to  be  confined 

oct.  ed.  551.   A'Ue,  4.S7.  ^^  ^^^^^  ^j^^^g  ,^^^-^;  ^^i,  j^  required.    Per 

«  R.T.  5  &  6  Geo.  II.  fLJ.  K.  B.  Cur.  M.  42  Geo.  III.  K.  B. 
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like  reason,  if  a  writ  be  taken  out  against  two  defendants,  and  ono  of 
tlieiii  is  arrested,  or  served  witli  a  copy  of  it,  in  the  term  of  wliieh  it 
is  returnable,  but  the  other  cannot  be  met  with,  so  that  it  becomes 
necessary  to  take  out  another  writ  against  him,  returnable  in  the  next 
term  ;  as  the  plaintiflfcannot  declare  till  both  defendants  arc  in  court*, 
they  are  neither  of  them  entitled  to  an  imparlance,  on  account  of  the 
plaintiir's  not  declaring  until  the  term  in  which  the  latter  defendant 
is  arrested,  or  served  with  process'',  or  until  he  is  outlawed''.  So  the 
defendant  is  not  entitled  to  an  imparlance,  where  the  delay  in  de- 
claring is  occasioned  by  himself ;  as  by  his  unnecessarily  obtaining  an 
order  for  particulars,  with  a  stay  of  proceedings  until  they  have  been 
delivere(r.  So,  when  a  defendant  removes  the  cause  by  habeas  corpus 
from  an  inferior  court,  and  the  plaintiff  does  not  declare  until  the  next 
term,  the  defendant  is  not  entitled  to  an  imparlance ;  for  such  re- 
movals being  in  general  considered  as  dilatory,  it  would  only  be 
adding  to  the  delay,  if  an  imparlance  were  granted'.  And  it  is  not 
usual  for  the  courts  in  any  case  to  grant  a  rule  for  an  im|)arlance ; 
but  when  the  defendant  is  entitled  thereto,  he  takes  it  as  a  matter  of 
course*. 

in  the  Exchequer  it  is  a  rule^,  that  "  upon  all  process  to  be  issued 
out  of  that  court,  returnable  the  Jirst  or  second  return,  or  on  any  day 
before  the  second  return  of  any  term,  or,  according  to  the  present 
j)ractice,  if  returnable  on  any  day  before  the  your  last  days  of  the 
tenrig,)  where  the  defendant  shall,  at  the  return  thereof,  enter  an  ap- 
pearance or  file  special  bail,  (as  the  case  may  require,)  if  the  plaintiff 
declare  in  London  or  Middlesex,  and  the  defendant  live  within 
twenty  miles  of  London,  he  shall  plead  to  the  said  declaration  within 
four  <lays  after  the  delivery  thereof,  without  any  imparlance  ;  and  in 
case  the  plaintifl' declare  in  any  other  county,  or  the  defendant  live 
above  twenty  miles  from  London,  then  he  shall  plead  within  eight 
days  after  the  delivery  thereof,  without  any  imparlance  ;  or  in  default 
thereof,  the  plaintiff  may  sign  judgment,  a  rule  to  plead  being  duly 
given,  unless  the  court,  or  one  of  the  barons,  shall  think  proj)er,  on 
the  special  circumstances  of  the  case,  to  grant  an  imparlance  :  but  no 
defendant  shall  be  compelled  to  plead,  by  virtue  of  this  rule,  unless 
the  declaration  be  deliveredyoM/   days  before  the  end  of  the  term   in 

'' yinle,  421.430.  and  see   I    Chit.   Rop.  '  P/iillipsw  Hardinge,T,2iGti0.lU.K.B. 

359.  foj.  Boyd  v.  Gordon,  H.  30  Geo.  HI.  K.  D. 

b  Slack  V.  Hard,  T.  51  Geo.  III.  K.  B.  "^  R.    M.  5  Geo.  III.  in    Scac.  Man.  Ex. 

«  2  Barn.  &,  Aid.  390.   1  Chit.  Rep.  230.  Append.  218.  and  see  R.T.  26  &   27  Geo. 

S.  C.  n.  §  6.  9.  and  R.  T.  26  Geo.  III.  in  Scac^ 

^  6  Durnf.  &,  East,  752.  but  see  2  Bos.  &  '/(/.  212,  13.  221,  2. 

Ful.  1j7.   Anle,  414.  8  Man.  Ex.  Pr.  200.  (/). 
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Avlilcli  (he  writ  is  returnable,  with  notice  thereon  indorsed  of  the  time 
uhiifin  ^i'«'h  dcCendant  is  to  plead."  The  time  for  pleading-,  on  a 
declaration  filed  or  delivered  de  bene  esse,  before  the  defendant's  ap- 
pearance, has  been  already  stated'^ :  And  it  is  a  rule*",  that  "  where 
any  declaration  shall  be  delivered  to  the  defendant's  attorney  or  clerk 
ill  court,  or  notice  of  a  declaration  shall  be  delivered  to  any  defendant 
according  to  the  statute,  before  the  essoin  day  of  any  term,  and  the 
defendant  shall  imparl  until  the  next  term,  he  shall  plead  to  the  said 
declaration  within  the  first  four  days  of  such  next  term,  a  rule  to 
plead  beinj^duly  given  ;  and  in  detault  thereof,  the  plaintiff  shall  be  at 
liberty  to  sign  judgment." 

If  four  terms  have  elapsed  since  the  delivery  of  the  declaration,  the 
dol'endant  shall  have  a  whole  term's  notice  of  (he  rule  to  plead*',  before 
juil'Mnent  can  be  entered  against  him'',  unless  the  cause  have  been 
stayed  by  in  junction'' ,  or  privilege ;  which  notice  must  be  given 
before  the  essoin  day  of  the  term':  And  where  a  general  notice  is 
o-iven,  of  the  plaintiff's  intention  to  proceed  in  the  cause,  it  does  not 
extend  beyond  the  term  ;  therefore  a  rule  to  plead  may  be  entered, 
and  judgment  signed,  in  the  vacation^.  This  rule  was  established, 
for  the  purpose  of  preventing  any  surj)rise  on  the  defendant,  after  the 
jtlaintiff  has  lain  by  four  terms,  without  proceeding  in  his  action  ;  and 
therefore  it  does  not  apply,  where  the  proceedings  have  been  delayed 
at  the  defendant's  request''. 

It  remains  to  be  observed,  within  what  time  the  defendant  must 
])lead  after  changing  the  venue,  demanding  oyer,  giving  a  bill  of 
particulars,  or  amending  the  declaration.  After  changing  the  venue, 
the  defendant  must  plead  to  the  new  action,  as  he  should  have  done 
in  the  other,  without  delay'.  After  the  delivery  of  oyer,  the  defen- 
dant shall  have  the  same  time  in  term  to  plead,  or  as  many  pleading 
days,  as  he  had  when  he  demanded  it''  :  And  formerly,  if  oyer  had 
been  demanded  in  the  Common  Pleas,  after  the  rule  to  plead  was 
out,  the  plaintiff  was  not  bound  to  give  it ;  though  if  he  did,  he  could 
not  have  signed  judgment  for  want  of  a  plea,   till  the  next  afternoon' : 

a  Anle,  457,  8.  Rep.  762. 

''  R.  H.   16  Geo.  Ill,  in  Scac.  Man.   E\'.  '  R.  M.  1634.  §  5.  K.  B.  R.  M.  1634.  §  8. 

i\ppend.  I'lO.  and  see  former  rule  of  T.  26  C.  P. 
&  27  Geo.  1 1.  §  8.  in  Scac.  Id.  213.  ''  R.  T.  5  &  6  Geo.  II.   (hj.  K.  B.  1    Str. 

"^  Append.  Chap.  XVIII.  §  4.  705.  Prac.  Reg.  28.  300,  301.  Barnes,  238. 

<J  R.  T.  5  &  6  Geo.  II.  (b).  K.  B.  234.  Cas.  Pr.  C.    P.  72.  81.    143.   S.  C.  8 

e  Jd.  ibid.  2  Bur.  660.  Don-.  71.2  Blao.  Durnf.  &  East,  356,  7. 
Rep-  "-S^.  1  Pr,  Reg.  300.  Cas.  Pr.  C.  P.  72.  S.   C. 

'"2  Str.  1164.  1  Str.  'iW.  contra.  and  see  id.  73.    96.  Pr.  Reg.  278.  Barnes, 

8  2  Durnf.  &  East,  40.  329.  S.  C. 

^  3  Durnf.  &  East,   oJO.   and   see  2  Lilac. 
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but  now,  as  will  be  seen  bereafter,  tbe  demand  of  oyer  may  be  made 
in  tbat  court,  as  well  as  in  the  Kinu^'s  Bench,  at  any  j)eriod  before 
tbe  time  for  pleading  is  expired*.     In  the  latter  court,  a  defendant 
has  the  same  time  to  plead,  after  tbe  delivery  of  a  bill  of  particulars^ 
as  be  bad  when  the  summons  for  it  was   returnable*' :  And,  in    tbe 
Common  Pleas,  the  plaintitl' cannot  sign  judgment  for  want  of  a  plea, 
till  the  expiration  of  twenty  four  hours  after  the  delivery  of  a  bill  of 
particulars  ;  thougli  tbe  time  for  pleading  be  expired,  and  a  demand 
of  plea  given,  more  than  twenty  four  hours  before  that  time''.     So,  in 
tbat  court,  after  tbe  time  for  pleading  has  expired,  but  before  judg- 
ment signed  against  tbe  defendant,  if  the  court  on  his  aj)|)lication 
stay  proceedings,  till  the  |)laintifT*  give  security  for  costs,   to  be  ap- 
proved by  tbe  protbonotary,  the  plaiiitifT,  though  be  give  security  in- 
stanter,  which  is  accepted  by  the  defendant,  is  not  at  liberty  to  sign 
judgment,  before  tbe  opening  of  the  office  on  tbe  next  morning''.     In 
tbe  King's  Bench,  if  tbe  plaintiflf  amend  his  declaration   the  same 
term,  tbe  defen<lant  sliall  have  two  days,  exclusive   of  the  day  of 
amendment,  to  alter  bis  first  plea,  or  ])lead  de  nocu^ ;    but  if  tbe 
amendment  be  made  in  a  subsequent  term,  tbe  defendant  is  entitled 
to  a  new  four-day  rule  to  plead';  though  a  demand  of  plea  is   un- 
necessary?.    And  where  the   plaintiff*  gave    notice  of   trial   for   tlie 
assizes,  and  afterwards  countermanded,  and  then  aj)plie(l  for  an  order 
to  amend   bis  declaration,   which  order  was  obtained  on  the  terms  of 
the  defendant's  having  an  imi)arlance  until  tbe  next  term,  the  court 
of  King's  Bench  refused  to  rescind  so  much  of  the  order  as  related  to 
tbe  imparlance''.     In  the  Common  Pleas,  it  seems  that  a  new  four-day 
rule  to  plead  is  in  all  cases  necessary  to  be  given  by  tbe  plaintiflT,  on 
amending  bis  declaration'. 

If  the  defendant  be  not  prepared  to  plead,  by  the  expiration  of  tbe 
time  allowed  him  for  tbat  purpose,  bis  attorney  or  agent  should  take 
out  a  nummotifi,  and  obtain  an  order,  for  time'' ;  which  may  be  re- 
peated if  necessary  :  And  in  trover  for  goods,  where  tbe  defence  was, 
tbat  they  bad  been  sold  by  tbe  plaintiff',  the  court  of  King's  Bench 
gave  the  defendant  time  to  i)lead,  in  order  tbat  be  might  obtain  a  dis- 
covery from   tbe  court  of  Chancery'.     So  where  tbe  plaintiff',  being 

»  Barnes,  268.  526,  7.  2  Wils.  413.  2  Bos.  ^  8  Diiriif.  &  East,  87. 

&.  Pul.  379.  Post,  Chap.  XXIV.  8  3  Barn.  &  A1<I.  137. 

">  13  Kast,  508.  ''  1  Chit.  Rep.  24(1, 

«:2  N(w  Rep.  C.  P.  3GI.  but  see  2  Bos.  '  2  Blac.  Rep.  785. 

&  Pul.  363.  semb.  contia.  and  see  2  Moore,  ''  Append.  Chap.  XVIII.  §  7,  8. 

655.  '  2  Durnf.  &,  East,  C83.  Null  admiuiUia- 

"*  3  Bos.  &  Pul.  319.  'r'^^  "•  ^figltty  haroncl,  E.  &  T.  25  Geo.  III. 

e  1  Str.  705.  and  sec  R.  M.    10  Geo.  If.  K.B. 
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indicted  for  fi-lony,  sued  a  banker  for  money  he  had  paid  him,  which 
was  sunnisiMl  to  i)o  (he  produce  of  the  felony,  the  court  of  Common 
Pleas,  on  aj)phcation,  i^ave  the  defendant  time  to  plead  in  a  month 
after  the  trial  of  the  indictment'.  The  summons  should  be  regularly 
served  on  the  jjlaintirt's  attorney  or  agent'' :  and  when  taken  out,  and 
niatle  returnable,  before  the  expiration  of  the  time  for  pleading,  it  is 
a  stay  of  proceedings,  pending  the  application*^ ;  hut  it  is  otherwise 
when  taken  out,  or  made  returnable,  after  the  expiration  of  the  tiiue 
for  pleading^  In  the  latter  case,  the  plaintiff  is  at  liberty  to  sign 
judgment,  before  the  summons  is  returnable*' :  but  if  he  neglect  to  do 
so,  he  cannot  afterwards  sign  judgment'';  it  being  a  rule,  that  if  the 
stnnmons  be  returnaljle  before  judgment  is  signed,  it  prevents  the 
plainlillfrom  afterwards  signing  il*^.  When  the  object  of  the  summons 
is  collateral  to  the  time  for  pleading^',  as  to  discharge  the  defendant 
out  of  custody  on  filing  common  bail,  &c.  it  will  not  in  general 
operate  as  a  stay  of  proceedings. 

The  plaintifT's  attorney  or  agent,  on  being  served  with  the  sum- 
mons, cither  indorses  his  consent  to  an  order  being  made  upon  it, 
attends  the  judge,  or  makes  default.  In  the  latter  case,  the  defen- 
dant's attorney  or  agent,  after  waiting  half  an  hour'',  should  take 
out  a  second  summons,  and  after  that  a  third  (if  necessary,)  which 
should  be  respectively  served  and  attended  as  the  first :  And  if  de- 
fault be  made  upon  three  summonses,  the  judge,  on  affidavit  there- 
of', will  make  an  order  ex  parte :  But  if  any  one  of  the  summonses 
be  attended,  the  judge  will  make  an  order  upon,  or  discharge  it,  as 
he  sees  cause.  The  time  allowed  is  said  to  be  reckoned  inclusive  of 
the  day  of  the  date  of  the  order,  but  exclusive  of  the  day  when  it 
exijires*' :  and  therefore  where  an  order  for  a  week  was  dated  the  16th 
of  May,  judgment  signed  for  want  of  a  plea  on  the  23d,  was  holden 
to  be  regular' :  And  if  there  be  an  order  for  a  month's  time  to  plead. 


a  4  Taunt.  825. 

b  Anle,  67,  8.  92,  3. 

^  Say.  Rep.  165.  Per  Cur.  M.  22  Geo.  III. 
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254.  Cas.  Pr.  C.  P.  142.  Pr.  Reg.  293. 
S.  C.  Barnes,  273.  2  Blac.  Rep.  954.  2  New 
Rep.  C.  F.  ]69.  6  Taunt.  240. 

«*  2  Blac.  Rep.  954.  and  see  1  Chit.  Rep. 
97.  2  Barn.  &  Aid.  356.  S.  C.  1  Chit.  Rep. 
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'  2  Barn,  and  Aid.  355.  1  Chit.  Rep.  93. 
S.  C. 
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j  Append.  Chap.  XVIII.  §  9,  10. 

''  2  H.  Blac.  35.  but  see  2  Moore,  655. 
by  which  it  seems,  that  where  time  to  plead 
is  given  under  a  judge's  order,  such  time  is 
to  be  reckoned  from  the  expiration  of  the 
rule  to  plead,  and  not  from  the  date  of  the 
order. 

•  Readv.  Monlgomcnj,  E.  26  Geo.  III.  C 
P.  cited  by  Uould,  J.  in  2  U.  Blac.  35. 
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it  is  understood  (o  mean  a  lunar,  and  not  a  calendar  month*.  Tlie 
order  of  ii  ju(iji;e  for  time,  or  further  time  to  i)lead,  and  all  other 
orders,  whether  hy  consent  or  otherwise,  shouhl  he  regularly  drawn 
up  and  served  :  it  iieing  a  rule,  in  the  King's  Bench'',  that  "  no 
summons  for  further  time  to  plead,  reply  or  rejoin,  or  summons  for 
further  particulars  of  the  plaintiil's  demand,  defendant's  set-off,  or 
other  particular,  he  granted  in  any  action  depending  in  that  court ; 
unless  the  last  previous  order  for  time,  further  time,  or  particulars  re- 
spectively, be  first  drawn  uj),  and  such  order  produced  at  the  time 
of  applying  for  any  such  summons."  And,  in  the  Common  Pleas,  a 
consent  indorsed  on  a  judge's  summons  is  not  binding  on  either  party, 
unless  the  order  be  drawn  up  and  served  pursuant  thereto*^.  In  that 
court  also,  if  a  summons  be  taken  out  for  time  to  plead,  and  the 
defendant's  attorney  do  not  attend,  the  plaintilTmust  get  the  summons 
discharged,  before  he  can  sign  judgment' ;  but  it  is  said  to  be  other- 
wise in  the  King's  Bench*. 

When  an  order  is  obtained  for  time  to  plead,  it  is  either  upon,  or 
"without  terms.  The  usual  terms,  when  the  plaintiffis  in  time  to  iry 
his  cause,  are  pleading  issuahUf,  rejoining  gratis,  and  taking  sliort 
notice  of  trial,  or  inquiry;  but  if  he  be  not  in  time,  then  the  terms 
are  pleading  issuably  only  :  and,  when  the  defendant  is  an  executor 
or  administrator,  he  must  undertake  not  to  plead  any  judgment 
confessed  by  him,  since  his  time  for  j)Ieading  was  out';  for  other- 
wise he  might  confess  judgments  in  the  mean  time,  and  plead  them  in 
bar  to  the  plaintiff's  demand.  An  issuable  plea  is  a  plea  in  chief  to 
the  merits^ ;  upon  which  the  plaintiff  may  take  issue,  and  go  to  trial'' : 
Therefore,  a  plea  in  abatement  is  not  an  issuable  plea' ;  nor  a  false 
plea  of  judgment  recovered'' ;  nor  a  plea  of  alien  enemy',  or  other 
plea,  which  does  not  go  to  the  merits'".  But  a  plea  of  tender  has  been 
deemed  an  issuable  plea"  ;  and  also  a  plea  of  the  statute  of  limita- 
tions", or,  in  the  King's  Bench,  that  a  bail-bond  was  taken  for  ease 

«  3  Bur.   1455.  1    Blac.  Rep.  450.  S.  C.  c  7  Durnf.  &  East,  530.  Barnes,  263. 
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549.  1  Chit.  Rep.  647.  faj.  '  1  Bur.  59.  Barnes,  263. 
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(I  liivoiir.  So  wlioro  the  dofeiulant,  in  an  action  on  a  recogrti- 
y.iuice  of  bail,  under  a  Judge's  order  to  plead  issuably,  pleaded  mtl 
lid  record,  and  that  no  ca.  sa.  was  sued  out  against  the  principal, 
(lie  court  ot  Common  Pleas  held,  that  such  pleas  might  be  considered 
as  issuable,  and  that  the  plaintilV  could  not  sign  judgment  as  for  want 
of  a  plea''.  As  to  demurrers,  there  is  a  distinction  between  a  real 
and  fair  demurrer,  and  a  demurrer  without  good  cause*^ :  The 
former  is  an  issuable  plea,  within  the  meaning  of  a  judge's  order**  ; 
the  latter  is  not,  but  only  aii  evasion  of  it'.  But  where  the  defendant 
was  advised  that  he  had  substantial  ground  of  demurrer,  the  court  of 
King's  Bench  set  aside  the  judgment  signed  as  for  want  of  a  plea, 
upon  terms*.  By  rejoining  gratis  is  meant,  rejoining  without  the 
common  four-day  rule  to  rejoin'^ :  And,  in  the  Common  Pleas,  the 
i)laintiir  having  tendered  an  issue  to  a  plea,  and  demanded  a  rejoinder, 
when  the  defendant  was  under  terms  to  rejoin  gratis,  and  for  want 
of  a  rejoinder  signed  judgment,  the  court  held  the  judgment  regular  ; 
hut  set  it  aside  without  costs,  because  the  plaintilF  might  have  added 
the  similiter  himself'.  Short  notice  of  trial  in  country  causes  must, 
in  the  Kino"'s  Bench,  be  given  at  least  four  days  before  the  commis- 
sion day,  one  day  exclusive,  and  the  other  inclusive':  But.  in  the 
Common  Pleas,  two  days  notice  seems  to  be  sufficient  in  cotintry 
causes'^  •  as  it  is  also  in  town  causes,  in  both  courts ;  though  it  is 
usual  to  ""ive  as  much  more  as  the  time  will  admit  of.  The  defendant 
however  is  not  precluded  by  these  terms,  from  demurring  to  the 
replication,  if  there  be  good  cause'. 

When  the  defendant  is  under  a  judge's  order  for  time  to  plead,  on 
the  terms  of  pleading  issuably,  and  pleads  a  false  plea  of  judgment 
recovered'",  or  other  plea  which  is  not  issuable,  the  plaintiiT  may  con- 
sider it  as  a  mere  nullity,  and  sign  judgment"  t  And  where  several 
pleas  are  pleaded,  one  of  which  is  not  issuable,  it  will  vitiate  all  the 

Rep.  35.  2  Wils.  253.  Stafford  t.  Rcwnlree,  f  7  Durnf.  &  East,  530.  1  East,  414.  {aj. 
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others".  So,  where  a  defendant,  when  under  an  order  to  plead 
issuably,  puts  in  a  sham  demurrer  to  some  of  the  counts  in  the  de- 
claration, and  pleads  issuably  to  the  rest,  the  plaintiff  may  consider 
the  whole  as  a  nullity,  and  siijn  judgment  as  for  want  of  a  j)lea'*. 
But  where  it  is  doubtful  whether  the  plea  be  issuable,  the  better  way, 
in  term  time,  is  to  move  the  court  to  set  it  aside*^. 

Before  the  plaintiff  however  can  sign  judgment,  the  defendant  must 
have  notice  to  plead  ;  and,  unless  he  be  bound  by  rule  of  court,  or 
order  of  a  judge,  to  plead  by  a  time  therein  limited',  a  rule  to  plead 
must  be  entered  in  all  cases,  whether  the  defendant  have  api)eared  or 
not ;  and  when  he  has  appeared,  there  must  also  in  general  be  a  de- 
mand of  plea. 

When  the  declaration  is  delivered  absolutely,  after  appearance,  a 
notice  to  plead  must  be  given'  ;  which  is  usually  indorsed  on  the  de- 
claration, otherwise  the  defendant  need  not  plead  thereto,  within  the 
regular  time ;  but  if  the  defendant  take  an  imparlance,  for  want 
of  such  notice,  then  he  must  plead  at  the  time  allowed  him  by  such 
imparlance*.  And  if  the  declaration  be  delivered  before  the  essoin 
day  of  the  term  next  after  the  return  of  the  writ,  though  without  a 
notice  to  plead,  the  defendant,  we  have  seen^,  if  he  appear  and  ac- 
cept the  declaration,  shall  not  have  an  imparlance  to  the  subsequent 
terra.  A  notice  to  plead  seems  also  to  be  necessary,  when  the  decla- 
ration h  filed  or  delivered  de  bene  esse,  or  conditionally'';  thouHi 
this  was  formerly  doubted  in  the  Common  Pleas'.  But  it  is  not  ne- 
cessary that  the  notice  to  plead  should  be  indorsed  on,  or  given  at  the 
time  of  delivering  the  declaration  :  Therefore,  where  the  declaration 
in  the  King's  Bench  was  filed  on  the  last  <lay  of  the  second  term 
after  the  return  of  the  writ,  but  the  notice  to  plead  was  only  given  a 
little  before  the  essoin  day  of  the  following  term,  the  court  held  it  to  be 
well  enough,  the  master  certifying  it  to  be  the  practiced  And  where 
the  plaintiff,  having  declared  in  his  own  right,  afterwards  declared  as 
executor,   without  indorsing  the  declaration  "  hif  the  bye''  when  de- 
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livered  but  (he  defendant's  attorney  was  told  it  was  hy  the  bye,  iUa 
court  of  King's  Bench,  we  liave  seen*,  on  the  opinion  of  the  master, 
hehl  it  to  be  regular.  In  the  Common  Pleas,  where  a  declaration 
was  delivered  without  a  notice  to  plead,  and  some  time  afterwards  a 
notice  in  writing  was  given  lo  the  defendant,  who  lived  above  forty 
miles  from  London,  to  plead  in  eight  days,  this  was  held  to  be  a  good 
declaration  and  notice,  although  the  notice  was  not  given  at  the 
time  of  the  delivery  of,  or  written  on  the  back  of  the  declaration'*. 
And  in  the  latter  court  it  has  been  holden,  tliat  if  a  declaration  be  in- 
dorsed "  to  plead  in ,"  it  must  be  understood  to  mean  within 

the  number  of  days  allowed  by  the  rules  of  the  court''. 

The  rule  to  plead  is  the  order  uf  the  court*^ ;  and  may  be  entered, 
on  a  prsecipe,  with  the  clerk  of  the  rules  in  the  King's  Bench,  or 
secondaries  in  the  Common  Pleas,  at  any  time  after  the  delivery,  or 
filing  and  notice  of  the  declaration,  in  term  time ;  or  if  the  declara- 
tion be  delivered,  or  filed  and  notice  given,  four  days  exclusive  before 
the  end  of  the  term,  the  rule  to  plead  may  be  entered  at  any  time 
during  the  first  four  days  after  term.  If  the  defendant  obtain  a 
judge's  order  for  time  to  plead,  either  in  the  same  or  till  the  next 
term,  the  plaintiff,  when  the  time  is  expired,  may  sign  judgment  for 
want  of  a  plea,  without  giving  a  rule  to  plead  ;  or,  if  a  rule  has  been 
already  given,  without  giving  a  new  rule*.  But,  in  the  Common 
Pleas,  a  summons  for  further  time  to  plead,  not  attended  by  the 
party  taking  it  out,  does  not  waive  the  necessity  of  a  rule  to  plead*^ 
The  clerk  of  the  rules,  or  secondaries,  will  accept  a  rule  to  plead  on 
the  essoin  day  ;  but  such  rule  cannot  be  entered  until  the  first  day  of 
terms ;  and  Sunday  is  a  day  within  this  rule,  unless  it  be  the  last"*. 
The  entry  of  rules  lo  plead  and  reply,  and  all  other  rules  of  any  of 
the  courts  of  law  at  IVestminster,  not  issued  or  delivered  out  by  the 
clerk  of  the  rules  or  other  oificer,  to  the  party  obtaining  it,  but  which 
shall  be  entered  in  the  books  kept  by  the  clerk  of  the  rules  or  other 
officer  for  that  purpose,  is  charged  with  a  stamp  duty  uf  half  a  crown, 
by  the  general  stamp  acts'. 

a  /}nte,  426.  220. 

»>2Wils.  137.  <■  3  Bos.  &  Pill.  ISO. 

«-■  2  Bos.  &  Pul.  363.  g  Cas.  Pr.  C.  P.  08. 

«>  Append.  Chap.  XVIII.  §  3.  h  2  Salk.  624.  1  Str.  86,  Roberts  v.  3uid-. 

e  R.  T.  5  &  6  Geo.  II.  fbj.  K.  B.  Siarkie  endon,  M.  50  Geo.  III.  K.  B.   11  East,  272. 

V.  mikes,  M.  7  Geo.    II.   K.   B.  1    Cromp.  fbJ. 

166.  Barnes,  243.  Cas.  Pr.  C.  P.   67.  141.  i  48  Geo.   III.  c.    149.  Srhed.  Part  II.  § 
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Taunt.  S87.  1  Moore,  320.  S.  C.  2  Moore,  III. 
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Anciently  there  were  two  rules  given  in  tlie  King's  Bench,  of  /our 
ilays  each  ;  the  first  ad  respondendum,  the  second  ad  respondendum 
peremptorie^.  These  were  alterwarcls  converted  into  one  eight  day 
rule'' :  but  now,  four  days  only  are  allowed  the  defendant,  in  either 
court,  from  the  time  of  giving  any  rule  to  plead' ;  which  four  days 
expire  before,  with,  or  after  the  time  for  pleading.  If  tiicy  ex- 
pire before,  the  plaintiff  must  wait  till  the  expiration  of  the  time  for 
pleading,  before  he  can  sign  judgment  for  want  of  a  plea  :  but  if  they 
expire  with  or  after  that  time,  the  plaintiff",  in  the  King's  Bench,  is  at 
liberty  so  sign  his  judgment,  the  day  after  the  rule  for  pleading  is 
out:  the  declaration  having  been  regidarly  delivered  or  filed,  and 
the  defendant  or  his  agent  being  called  upon  for  a  plea''.  In  the 
Common  Plees,  judgment  cunnot  be  signed,  for  want  of  a  plea,  till 
the  opening  of  the  office  in  the  afternoon  of  the  next  day  after  the 
rule  to  plead*,  or  day  given  by  a  judge's  order  for  time  to  plead*',  has 
expired.  But  if  a  rule  to  plead  expire  on  a  dies  non  juridicus,  as  ou 
the  Purijicationy  &c.  the  defendant  is  bound  to  plead  on  or  before 
that  day ;  and  if  he  do  not,  judgment  may  be  signed  on  the  next 
day".  In  the  Exchequer,  the  rule  to  plead  is  said  to  be  a  four  day 
rule,  inclusive  ;  and  judgment  may  be  signed,  for  want  of  a  plea,  on 
the  day  after  it  expires''. 

When  a  rule  to  plead  has  been  once  entered,  and  the  cause  stands 
over  to  another  term,  without  any  further  proceeding,  a  new  rule  to 
plead  should  regularly  be  entered  in  that  term,  to  entitle  the  plaintifT 
to  sign  judgment,  unless  a  judge's  order  has  been  obtained  for  time 
to  plead' ;  for  judgments  ought  in  general  to  be  entered  the  same 
term  in  which  rules  are  given"".  But  when  the  declaration  is  amended 
in  the  King's  Bench,  if  a  rule  to  plead  be  entered  the  same  term 
the  amendment  is  made,  though  before  such  amendment,  it  is  suffi- 
cient' ;  otherwise  a  new  rule  to  plead  must  be  entered'"  :  And  in  the 
Common  Pleas,  we  have  seen",  the  defendant  is  entitled  in  all  cases, 
on  amending  the  declaration,  to  a  new  four  day  rule  to  plead.  When 
the  jdaintifi",  after  giving  a  rule  to  plead,  has  been  delayed  by  injunc- 
iion,  he  may  sign  judgment  in  either  court,  after  the  injunction  is  dis- 
solved, without  a  new  rule". 

•  Vidian's  Jnlrod.  II,  2  Salk.  517.  •'  Gilb.  K.  B.  318.  1  Maule  &  Sel.  478. 

■»  Id.  ibid.  '  2  Salk.  517,  18.  520.  R.  M.  10  Geo.  H. 

<:  R.  T.  I  Geo.  II.  K.  B.  2  Str.  1192.  reg.  2.  fb).  K.  B.    Y'ales  v.  Edmonds,  T.  35 

«J  R.  H.  2  Geo.  11.  reg.  3.  K.  B.  Geo.  III.  K.  B. 
e  Cas.  Pr.  C.  P.  55.  >"  2  Chit.  Rep.  332. 

'  Id.  67.  Pr.  Reg.  287,  S.  C.  "  Ante,  475. 

8  2  H.  Dlac.  61G.  °2  Bur.  660.    Dons.  71.    B.irnes,   238. 

•>  2  Price,  6.  Pr.  Reg.  26.  S.  C.    2  Blac.  \Up.  784.   Anle, 
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The  demand  of  plea  is  a  notice  in  writing  from  the  plaintiff's  at- 
torney'  ;  aiul,  excej)t  when  the  (Iclendani  is  in  custody  of  the  sheriff^, 
or  warden  of  the  Fleet*^,  or  bound  down  by  a  judge's  order  for  time 
to  plead',  or  the  declaration  has  been  amended^  must  be  made  in 
every  case  wliere  the  defendant  has  appeared^,  or  put  in  bail :  And,  in 
the  Common  Pleas,  a  demand  of  plea  is  necessary,  after  an  appear- 
ance, though  the  defendant  has  not  taken  the  declaration  out  of  the 
office".  So,  where  a  declaration  was  delivered  on  the  essoin  day  of 
Hilary  term,  and  an  imparlance  was  given  to  the  defendant  till 
Eaater  term,  when  a  rule  to  plead  was  given,  but  no  demand  of  plea 
made,  the  court  of  Common  Pleas  held,  that  the  plaintiff  having 
signed  judgment  in  Trinily  term,  for  want  of  a  plea,  was  irregular, 
and  set  aside  the  proceedings*'.  In  country  causes,  the  demand  of 
plea  must  be  given,  in  that  court,  to  the  agent  iu  town',  if  there  be 
one ;  or  if  not,  to  the  attorney  in  the  country*^ :  and  where  the  de- 
fendant was  beyond  the  seas,  and  his  attorney  dead,  a  rule  was  made 
absolute,  (hat  a  demand  of  plea  in  the  office  should  be  sufficient ; 
upon  affidavit  of  service  of  a  rule  to  shew  cause  on  one  of  the  defen- 
dant's bail,  and  that  the  other  was  not  to  be  found'. 

In  the  King's  Bench,  a  demand  of  plea  may  be  made  at  the  thne  of 
delivering  the  declaration'",  and  indorsed  thereon";  and  where  a  rule  to 
plead  has  been  given,  and  demand  of  plea  made,  and  judgment  is 
signed  of  a  subsequent  term,  there  need  not  be  a  fresh  demand  of 
plea  of  that  term,  although  there  should  be  a  new  rule  to  plead". 
But,  in  the  Common  Pleas,  a  demand  of  plea  must  be  made  after  de- 
claration delivered,  and  rule  to  plead  given ;  a  demand  of  plea  in- 
dorsed on  the  declarationP,  or  made  before  the  rule  to  plead  is  given*', 
being  deemed  insufficient :  And  it  cannot  be  made,  in  either  court, 
before  the  defendant  has  appeared' ;  and  after  the  plaintiff  has  en- 
tered an  appearance,  or  filed  common  bail  for  him  according  to  the 
statute',  or  when  the  defendant  is  in  custody  of  the  sheriff',  or  war- 

a  Append.  Cliap.  XVIII.  §   6.  and  see  R.  >  Barnes,  307. 

M.  1  Geo.  II.  reg.  2.  C.  P.  Pr.  Reg.  280.  «>  6  Durnf.  &  East,  689.  1  Dowl.  &  Ryl. 
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<len%  or  hound  down  by  a  judi^e's  order  for  time  to  plead'',  or  (ho  dechi- 
lation  has  hecn  amended^  a  demand  of  plea  is  unnecessary.  So,  when 
tlie  defendant  pleads,  without  taking  the  declaration  out  of  the  office'^, 
or  puts  in  a  j)Iea  which  is  considered  as  n  nullity',  as  a  plea  in  abate- 
ment  of  a  term  subsequent  to  the  declaration,  without  an  imj)arlance', 
or  the  plea  of  non  assumpsit  in  an  action  oj"  debf^,  or  nil  debet  in 
assumpsit^',  it  operates  in  general  as  a  waiver  of  the  irregularity  in 
not  demanding  a  plea,  and  will  enable  the  plainlilf  to  sign  judgment 
for  want  of  it.  But  where  such  a  plea  was  put  in  without  authority, 
by  a  new  attorney  for  the  defendant,  without  any  order  for  changing 
his  former  attorney,  the  judgment  which  had  been  signed  as  for  want 
of  a  plea,  was  set  aside'.  In  general,  the  demand  of  a  j)lea  is  a 
waiver  of  the  justification  of  bail"" ;  but  where,  after  the  time  for  put- 
ting in  and  justifying  bail  had  expired,  (one  of  the  bail  having  been 
rejected,)  time  was  given  to  add  and  justify  another  bail,  without 
prejudice  to  the  plaintiff,  and  in  the  interval  he  demanded  a  plea  ;  the 
court  of  King's  Bench  held,  that  an  attachment  against  the  sheriflT 
for  not  bringing  in  the  body  was  regular,  the  added  bail  not  having 
justified  within  the  time  for  which  indulgence  was  given'. 

The  plaintiff,  in  the  King's  Bench,  cannot  sign  judgment  for  want 
of  a  plea,  till  the  expiration  of  twenty  four  hours  after  it  has  been 
demanded,  whether  the  time  for  j)leading  be  or  be  not  expired,  when 
such  demand  was  made'" :  And,  in  that  court,  if  a  plea  be  demanded 
on  Saturday,  the  defendant  has  twenty  four  hours  to  plead,  after  the 
demand,  exclusive  of  Sunday''.  But  judgment  may  be  signed  at  any 
time  after  the  twenty  four  hours  are  expired,  provided  the  time  for 
pleading  be  then  out  ;  and  therefore  if  the  plea  be  demanded  in  the 
morning,  the  plaintiff  is  not  obliged  to  wait  until  the  opening  of  the 
oilice,  in  the  afternoon  of  the  following  day".  In  the  Common  Pleas, 
the  rule  is,  that  after  a  plea  has  been  demanded,  the  defendant  has  in 
all  cases  till  the  opening  of  the  office,  in  the  afternoon  of  the  follow- 
ing day,  to  plead  ;  and  if  he  do  not  plead  within  that  time,  the  rule  to 
))lead  being  expired,  the  plaintiff  may  sign  judgment'*. 

*  Imp.  C.  v.  '221.  Ante,  363.  g  6  East,  549.  U  Kast,44'2.  4  Taunt.  1(4. 

IJ  4  East,  571.   Taylor  v.  King,  II.  31  Geo.  1  Chit.  Rep.  716,  in  nolis. 
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CHAP.  XIX. 


Of  Motions  and  Rules  in  general,  and  Affidavits 
in  support  of  them  ;  and  the  Practice  of  the  Courts 
thereon,  and  hj  Summons  awe/ Order,  «<  a  Judge's 
Chambers. 


A^ 


S  it  is  frequently  necessary,  in  the  course  of  a  suit,  to  apply  to  the 
court  where  the  action  is  depending:,  or  a  jud^e  of  that  court, 
it  may  he  proper,  hefore  we  proceed  further,  to  say  somewhat  of  the 
manner  of  doing  it ;  and  of  the  rules  or  orders  of  the  courts,  and 
j)ractice  by  summons  and  order  at  a  judge's  chambers. 

The  usual  modes  of  applying  to  the  court  are  by  motion  or  petition. 
A  motion  is  an  application  by  counsel  in  the  King's  Bench,  or  a  Ser- 
jeant in  the  Common  Pleas,  for  a  rule  or  order  of  the  court ;  which 
is  either  granted  or  refused  ;  and  if  granted,  is  either  a  rule  absolute 
in  the  first  instance,  or  only  to  shew  cause,  or,  as  it  is  commonly 
called,  a  rule  nisi,  that  is,  unless  cause  be  shewn  to  the  contrary, 
which  is  afterwards,  on  a  subsequent  motion,  made  absolute  or  dis- 
charged. To  use  the  words  of  an  elegant  writer  on  the  law  and  con- 
stitution of  England'' :  "  The  application  to  a  court  by  counsel  is 
called  a  motion  ;  and  the  order  made  by  a  court  on  any  motion,  when 
drawn  into  form  by  the  officer,  is  called  a  rule."  But,  besides  the 
rules  which  are  moved  for  in  court,  there  are  others  made  out  by  the 
officers  as  a  matter  of  course,  or  drawn  up  on  a  motion  paper  signed 
by  a  counsel  or  Serjeant. 

In  the  King's  Bench,  motions  and  rules  are  either  on  the  crown 
side,  or  on  the  plea  side  of  the  court.  In  the  Common  Pleas  and 
Exchequer,  there  is  no  crown  side**.  But,  in  any  of  these  courts, 
a  rule  for  aiv  attachment,  which  is  of  a  criminal  nature,  may  be 
moved  for  in  the  following  cases :  First,  against  the  parties  to 
the  suit,  for  disobedience  to  a  rule  or  order  of  the  court,  by  non- 
payment of  costs,  on  the  master's  or  prothonotary's  allocatur'',  or  of 

»  Wynne,  Eunom,  Dial.  II.  §  26.  And  for  •>  5  Taunt.  503. 

a  general  account  of  the   practice    en  mo-  =   Pci/,  Chap.  XL. 

tions  in  civil  suits,  see  id.  §  25,  &c. 
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money  generally,  or  money  and  costs  ;  or  for  not  producing  deeds  in 
his  possession'',  &c  :  Secondly,  against  attornics,  for  not  delivering 
«p  deeds'*,  or  non-payment  of  costs'*,  &c. ;  or  for  not  performing 
undertakings*^,  or  otherwise  mishehaving  themselves'' :  Thirdly, 
against  officers  of  the  court,  for  extortion",  or  neglect  of  duty'  : 
Fourthly,  against  inferior  judges  and  officers,  for  acting  unjustly, 
•oppressively,  or  irregularly,  in  the  execution  of  their  duty*^;  or  for 
<lisobeying  the  king's  writs,  issuing  out  of  the  superior  courts,  hy  pro- 
ceeding in  a  cause,  after  it  has  been  put  a  stop  to,  or  removed  by  writ 
of  proiiibition,  certiorari  s^  habeas  cor pus'^^  supersedeas^  or  error'', 
&e. :  B^ifthly,  against  sheriffs^  or  other  persons  having  the  execution 
of  writs,  for  not  returning  them',  or  bringing  into  court  the  body  of  the 
defendant'',  &c.  on  being  served  with  a  rule  for  that  purpose  :  Sixthly, 
against  gaolersy  &c.  on  the  Lords'  act,  for  extortion  or  oppression' : 
Seventhly,  against jari/men,  in  collateral  matters  relating  to  the  dis- 
charge of  their  office,  such  as  making  default  when  summoned  ;  re- 
fusing to  be  sworn,  or  to  give  any  verdict ;  eating  or  drinking,  with- 
out leave  of  the  court,  and  especially  at  the  cost  of  either  party, 
and  other  misbehaviours  or  irregularities  of  a  similar  kind"' :  but  not 
in  the  mere  exercise  of  their  judicial  capacities,  as  by  giving  a  false 
or  erroneous  verdict"' :  Eighthly,  against  witnesses^  for  not  attend- 
ing on  a  subpcena^  ;  refusing  to  be  sworn  or  examined,  or  prevaricat- 
ing in  their  evidence  when  sworn" :  But,  in  the  Common  Pleas,  it 
was  not  formerly  usual  to  grant  an  attachment  against  a  witness,  for 
non-attendance  upon  a  subpoena  ;  and  it  cannot  now  be  had,  unless 
a  clear  case  of  contempt  be  made  out  against  him,  the  party  ag- 
grieved being  left  to  his  remedy  by  action'' :  Ninthly,  against  peers 
of  the  realm,  or  members  of  the  house  of  Commons,  for  disobey- 
ing a  subpoena'^,  or  other  process"^ ;  but  they  are  not  liable  to  be  at- 
tached, for  non-payment  of  money,  pursuant  to  an  award''  :  Lastly, 
against  other  persons,  for  contemjjts  committed  in  the  face  of  the 
court,  not  only  by  an  actual  breach  of  the  peace,  or  rude  and  contu- 
melious behaviour,  but  also  for  any  other  heinous  misdemeanour,  as 

»  Post,  494.  '  Arite,<23\,'2.. 
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'  4  Blac.  Com.  284.  2  Hawk.  P.  C.  Chap.  v  Barnes, 33.  35.  4;i7.  Pr.  Reg.  435.  1  H. 

XXH.  §  25,  &c.  Blac.  49.  5  Taunt.  260.  6  Taunt.  9.  1  Mar*b, 

g  Ante,  404.  416.  410.  S.  C. 

'»  Post,  Chap.  XLIV.  •«  Ante,  194. 

•  ^'//c,  308,  9.  r   I  Bur.  63. 

''  Antc,3\2,  13.  .  Ante,  194.  Post,  Chap.  XXXV [. 
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by  a  ])ar(>'s  giviiii?  false,  triHin^,  nm\  contradictory  answers,  upon  an 
examination  in  court,  concerning  his  ability  to  be  bail  for  another,  in 
an  action  depending  in  court" ;  or  for  contempts  committed  out  of 
court ;  for  a  rescue'',  or  contemptuous  words  spoken  of  the  court,  or 
its  process'  ;  or  for  not  performing  an  award'',    &.c. 

If  the  contempt  be  committed  in  the  face  of  the  court,  the  offender 
may  be  instantly  apprehended  and  imprisoned,  at  the  discretion  of  the 
judges,  without  any  further  proof  or  examination* :  but  otherwise  it 
is  usual  to  apply  to  the  court,  on  an  affidavit  of  the  circumstances, 
for  a  rule  for  an  attachment ;  which  is  either  absolute  in  the  first  in- 
stance, or  only  to  shew  cause.  The  rule  for  an  attachment,  in  the 
King's  Bench,  for  uon-j)ayment  of  costs,  pursuant  to  the  master's 
allocatur,  is  absolute  in  the  first  instance,  althoughybitr  terms  have 
elapsed  since  the  taxation*^,  unless  it  be  for  non-payment  of  costs  pur- 
suant to  an  awards:  But  where  it  is  for  tlie  non-payment  of  money 
generally,  or  of  money  and  costs,  it  is  only  to  shew  cause'' :  And,  if 
a  party  obtain  a  rule  for  setting  aside  judgment  and  execution,  on  con- 
dition of  his  paying  costs,  the  court  will  not  grant  an  attachment  in 
the  first  instance,  for  non-payment  of  them'.  In  this  court,  as  well 
as  in  the  Common  Pleas,  the  rule  for  an  attachment  against  the 
sheriff,  for  not  returning  the  writ,  or  bringing  in  the  body,  is  abso- 
hite  in  the  first  instance ;  and  may  be  moved  for  the  last  day  of  term''. 
So,  where  contemptuous  words  are  spoken  of  the  court,  the  attach- 
ment issues  in  the  first  instance ;  but  where  they  are  spoken  of  its 
process,  the  rule  is  only  to  shew  cause'.  In  all  other  cases,  the  rule 
for  an  attachment  is  a  rule  nisi,  in  the  King's  Bench  :  And  where  a 
matter  has  been  referred  to  the  master,  the  court,  on  shewing  cause 
against  an  attachment,  will  not  go  into  the  accounts  which  were  the 
subject  of  the  reference  ;  the  master's  allocatur  being  in  the  nature 
of  a  judgment,  and  the  attachment  like  a  writ  of  execution"":  and 
besides,  the  party,  on  going  before  the  master,  eaters  into  an  under- 
taking to  pay  such  sum  as  he  shall  find  to  be  due".  In  the  Common 
Pleas,  all  rules  for  attachments  are  rules  nisi,  except  against  the 
sheriff,  for  not  returning  the  writ,  or  bringing  in  the  body,  or  for  non- 
payment of  costs  on  the  prothonotary's  allocatur",  which  are  absolute 

»  Cro.  Car.    146.    1  Chit.  Rep.    116.   and  h  Per  Duller,  Jnst.  M.  '24  Geo.  III.  K.  B. 

see  5 Taunt.  776.   Ante,  276.  Append.  Chap.  XXXVI.  §  33. 

^  Ante,236,7.  i  2  Chit.  Rep.  138. 

«  Ante,  169.  k  j  Bur.  651.  5  Bur.  2686. 

d  Post,  Chap.  XXXVI.  1  Ante,  169. 

=  4  Blac.  Com.  286.  m   i  Chit.  Rep.  723. 

f  1  Chit.  Rep.  723.  n  j  Kenyon,  375,  Per  Cur.  M.  45  Geo.  III. 

B  T/iomson  v.  Bti/ingsle;,,  T.  37   Geo.  III.  K.  B. 

K.  B.  2  Chit.  Rep.  57,  and  see  2  Blac.  Uep.  »  I  Bos.  &  Pul.  477.  Append.  Chap.  XL. 

1  Price,  341.  ^  g^  ^^^  ^^^  ^  g,^^.^  j,^,^^^  gg2. 
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in  the  first  instance.  In  the  Exchequer,  as  in  the  King's  Bench,  the 
rule  lor  an  attachment  for  non-payment  of  costs,  on  the  master's  a//o- 
catur,  is  absolute  in  the  first  instance,  unless  it  be  for  non-paynaent  of 
costs  pursuant  to  an  award'':  And  thoui^h,  in  other  cases,  there  should 
in  general  be  a  rule  to  shew  cause,  yet  where  an  attorney  had  been 
ordered,  by  a  former  rule,  to  pay  a  sum  of  money  to  his  client,  with 
the  costs  ot"  the  application,  the  court  granted  a  rule  for  an  attach- 
ment against  him,  for  non-payment  of  theiu,  absolute  in  the  first 
instance''. 

Motions  and  aHTidavits  for  attachments  in  civil  suits,  in  the  King's 
Bench,  are  proceedings  on  the  jjlea  side  of  tlie  court,  until  the  attach- 
ments are  granted,  and  are  to  be  entitled  with  the  names  of  the  par- 
ties*^ ;  but  as  soon  as  the  attachments  are  granted,  the  proceedings 
are  on  the  crown  side,  and  from  that  time  the  king  is  to  be  named  as 
the  prosecutor* :  And  motions  and  affidavits  for  attachments  are  enti- 
tled in  like  manner,  in  the  Common  Pleas^  and  Exchequer.  A  rule 
nisi  for  an  attachment  cannot  be  moved  for  the  last  day  of  term';  nor 
can  it,  we  have  seen,  be  served  on  a  Sunday^. 

The  attachment  is  a  criminal  process,  directed  to  the  sheritf, 
commanding  him  to  attach  the  party,  so  that  he  have  him  before  the 
king,  or  his  justices,  at  Westminster,  on  a  certain  day,  to  answer  "  of 
and  concerning  those  things  which  shall  there,  on  his  majesty's  be- 
half, be  objected  against  him''."  The  party  being  taken  on  this  writ, 
either  remains  in  custody,  or  putsm  bail,  before  the  court'  or  a  judge, 
(for  it  has  been  doubted  whether  he  is  bailable  by  the  sheriff  k^)  to 
answer  interrogatories,  and  to  appear  from  day  to  day,  till  the  court 
shall  determine  concerning  the  matters  objected  against  him' :  And 
where  the  coroner  had  returned  cepi  corpus  to  writs  of  attachment 
ajrainst  the  sheriffs  of  Middlesex,  the  court  of  King's  Bench,  on  the 
last  day  of  term,  granted  writs  of  habeas  corpus,  without  an  affidavit, 
to  bring  up  the  bodies  of  the  sheriffs,  before  one  of  the  judges  at 
chambers,  to  answer  to  such  matters  as  should  be  there  alleged 
against  them"".  An  attachment  however,  for  non-payment  of  money, 
is  in  the  nature  of  m.esne  process :  And  where  the  party  had  been 
taken,  and  permitted  to  go  at  large,  and  returned  again  into  custody, 

"■  Forrest,  80.  1  Price,  341,  2.  "  Append.  Chap.  III.  §  U. 

b  1  Price,  341.  '  See  Barnes,  77.  where  the  court  of  Coin- 

c  3  Durnf.  &  East,  253.  7  Duriif.  &  East,       inon  Pleas  refused  to  hail  an  attorney,  who 

439.  528.   12  East,  165.  had  heen   committed   for  a  crime  of  a  hei- 

•*  1  Chit.  Rep.  727.  (a).  nous  nature,  iu  the  first  instance. 

«  2  Bos.  &  Pul.517.   (a).  "  //«Zf,220,21. 

'■  3  Smith  R.  118.  '  Imp.  C.  P.  570. 

S  8  Durnf.  &.-East,  86.  Anlc,  216.  '"  1  Ci.iit.  Kcp.  24'.1. 
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and  coiitiiiucil  in  custody  at  the  return  of  the  writ,  it  was  holden  that 
llie   slierift"  was  not   liable   to  an    action  for  an  escape^     When  the 
party  has  been  taken  upon  the  attachment,  the  court,  upon  motion  by 
his  counsel,  will  make  a  rule,  that  unless  his  adversary  exhibit  interro- 
jratories   against  him  in /o«r  days,  which  must  be  in  term  tirae^  he 
shall  he  discharged.     These  interrogatories  are  engrossed  on  a  jive 
shilling  stamp' ;  and   must  be  signed  by  counsel'*  or  a  serjeant,    and 
iiled,    in  the  King's  Bench,  with  the  master  of  the  crown  office,  who 
is  to  examine  the  party  thereon,  in/ywr  days  after  the  interrogatories 
are  brought  in<= ;  but,  in  the  Common  Pleas,  they  are  filed  with  one  of 
the  secondaries*^,  who  examines  him,  and  afterwards  makes  copies  of 
the  depositions  for  each  party,  on  four  penny  stamped  paper  :    And 
if  the  master,    or  prothonotaries    (to  whom  the  matter  is  generally 
referred  in  the  Common  Pleas'^,)  report  that  he  is  in  contempt,  the 
court  will  commit  him   to  the  King's  Bench,  or  Fleet  prison  ;  but  if 
the  report  be  in  his  favour,  tliey  will  order  him  to   be  discliarged,  or 
liis  reco"-nizance  to  be  vacated''.     When  a  plaintiff  is  brought  in  on 
an  attachment  for  a  rescue,  in  the  King's  Bench,  it  is  the  practice  of 
the  court  to  put  interrogatories   to  him,  though  he  do  not  deny  the 
char"-e  in  the   affidavits,  unless  the  prosecutor  waive   putting  them'. 
And   by  a  late  rule  of  that  court"^',  "  if  judgment  be  not  given  the  same 
term    the  name  of  the  cause   shall  be  inserted  in  the  list  of  motions, 
aj)pointed  to  come  on  peremptorily  in  the  ensuing  term,  in  order  that 
the  court  may  be  informed  what  shall  have  been  done  in  prosecution 
of  the  attachment."     If  the  party  neglect  to  appear  before  the  master 
or  secondary,    to  be  examined,    or  to  attend  the  court  when  he  is 
directed    to     come,    the   court    will   order   his   recognizance   to   be 
estreated :  and  if  he  confess  any  thing  material  in  his    depositions, 
there  is  no  occasion  for  witnesses,  but  the   prosecutor  may  move  on 
his  confession'  :    If  he  deny  part  of  the  contempts  only,  and  confess 
other  part,  he  shall  not  be  discharged  as  to  those  denied,  but  the 
truth   of  them    shall  be  examined,  and  such   punishment  inflicted  as 
upon  the  whole  shall  appear  reasonable  ;  and  if  his  answer  be  evasive 
as  to  any  material  part,  he  shall   be  punished  in  the  same  manner  as 

»  2  Barn.  &  Aid,  56.  g  Imp.  C.  P.  371. 

>>  Comb.  8.  ''  3  Bur.  1257, 

c  53  Geo.  III.  c.  l8i.Scked.  Part  II.  §  HI.  •  Ante,  236,  7.  And  see  further,    astoin- 

••  R.  M.  34  Geo.  II!.  K.  B.  3   Duiuf.  &  terrogatories  exhibited  in  cases  of  contenipty, 

T'ast,  474.  Willis  on  Jnlerrogatories,  28,  1). 

e  lil.  Pr.  Reg.  73.  "  R.  H.    34  Geo.  111.   K.  B.  3  Dutnf.  & 

'  2  Blac.  Rep.  1110.  And  for  the  form  of  East,  347.  723. 

interrogatories  hi   this  court,  see  Append.  *  Imp.  C.  P.  371. 
Liiap.  III.  §  13. 


OP   MOTIONS    AND    IIULES,    &C.  489 

if  lie  had  confessed  it.  The  report  of  the  master  of  the  crown  ofiicc, 
that  the  defendant  and  his  attorney  are  in  contempt,  for  not  j)erforraing 
an  award,  &c.  is  to  be  taken  as  a  conviction  ;  and  on  their  being 
brought  up  for  judgment,  the  court  will  not  receive  affidavits  in  de- 
nial of  the  contempt,  but  only  in  mitigation  of  punishment*. 

Motions  and  rules  on  the  plea  side  of  the  court  of  King's  Bench, 
and  in  the  Common  Pleas,  are  common  or  special.  Common  rules 
are  first,  such  as  are  given  by  i\\c  manter,  filacer,  clerk  of  the  papers, 
or  clerk  of  the  errors,  in  the  King's  Bench  ;  or  by  ilie  prothonotaries, 
filacers,  or  clerk  of  the  errors,  in  the  Common  Pleas  :  Secondly, 
such  as  are  entered  with  the  clerk  of  the  rules  in  the  King's  Bench, 
or  secondaries  in  the  Common  Pleas,  on  a  praecipe  or  note  of  in- 
structions, made  out  by  the  attornies  who  apply  for  them  ;  and  are 
not  founded  on  any  motion  in  court,  either  real  or  supposed  :  Thirdly, 
such  as  were  anciently  moved  for  by  the  attornies  at  side  bar,  in  the 
King's  Bench  ;  or,  in  the  Common  Pleas,  at  side  bar  on  the  first 
day  of  term,  and  in  the  treasury  chamber  on  other  days ;  and  are 
thence  called  side-bar  or  treasury  rules'*:  Fourthly,  such  as  are 
drawn  up  by  the  clerk  of  the  rules  in  the  King's  Bench,  or  seconda- 
ries in  the  Common  Pleas,  without  being  moved  for  in  court,  on  pro- 
ducing a  motion  paper  signed  by  a  counsel  or  Serjeant. 

In  the  King's  Bench,  rules  given  by  the  master  (which  are  called 
master^s  rules,)  are  to  declare"",  or  plead  in  bar,  in  replevin  ;  and  in 
ordinary  cases,  to  reply'',  rejoin,  surrejoin,  rebut,  surrebut,  or  join  in 
<lemurrcr*;  to  enter  the  issue*^;  for  the  defendant  to  produce  the 
records,  for  a  trial  by  proviso^ ;  or  to  return  a  writ  of  certiorari  in 
error';  by  the  filacer,  to  appear  to  a.  pone,  or  recordari^,  &,c. ;  by 
the  clerk  of  the  papers,  to  return  the  paper  book' ;  or,  by  the  clerk  of 
the  errors,  for  better  bail  in  error"',  to  certify  the  record"',  or  assign 
errors'".  All  master's  rules,  in  the  King's  Bench,  are  entered  with 
the  clerk  of  the  rules,  and  expire  in  four  days  after  service.  In  the 
Common  Pleas,  all  rules  are  given  by  the  secondaries,  except  rules 

a  2  Chit.  Rep.  57.  And  see  further,  as  to  XXXI.  §  36. 

attachments  for  contempts,   and  the   pro-  *  i'o'h  Chap.  XXXIII. 

ceedings  thereon,  2  Hawk.  P.  C   Chap.  2'2.  •*  Post,   Chap.   XXXIV.  Append.  Chap. 

§  1.  Bac.  Abr.  tit.  AUachment.  4  Biac.  Com.  XXXIV.  §  12. 

283,  &c.   Barnes,  258.    Bingham    on   Judg-  '  Post,    Chap.   XLIV.     Append.    Chap. 

mcnls,  &c.  277,  &c.  XLIV.  §  54. 

»>  Sty.Pr.  Reg.  575.  Ed.  1707.  ^  Ante,^\9. 

"  Append.  Chap.  XLV.  §  59.  '  Post,    Chap.    XXXI.    Appcni!.    Chap. 

d  Post,   Chap.  XXIX.   Append.   Chap.  XXXI.  §  33. 

XXIX.  §  1.  '"   Posl,    Chap.    XI.IV.    Append.    Chap. 

'  Poil,  Chap.  XXX.  XLIV.  §  22.  •i'J,  30.  36. 

<  Post,   Chap.    XXXI.    .Append.    Chap. 
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to  a()j)ear  in  ticire  facias,  wliicli  are  given  by  the  prothonotaries^  ; 
rules  to  appear  and  declare  in  replevin,  and  to  bring  in  the  body, 
which  are  given  by  the  /r/acer*'' ;  and  rules  for  better  bail  in  error, 
or  to  certily  the  record,  which  are  given  by  the  clerk  of  the  errors". 

Common  rules  entered,  on  a  praecipe,  with  the  clerk  of  the  rules 
in  the  King's  Bench,  are  to  plead  in  ordinary  cases'*,  or  avow  in  re- 
plevin";  or  for  judgment  on  poateas^,  or  inquisitionsS,  or  in  scire 
facias^'.  In  the  Common  Pleas,  they  are  to  declare',  (except  in 
rcplerin,)  to  plead'',  reply',  rejoin,  surrejoin,  rebut,  surrebut,  or  join 
in  demurrer  ;  to  avow,  or  plead  in  bar,  in  replecin  ;  and  for  attornies 
and  oflicers  of  the  court  to  appear  and  plead  to  bills  filed  against 
thcni'".  These  rules  are  not  senied  on  the  opposite  party  ;  but,  in  the 
Common  Pleas,  a  demand  in  writing  must  be  made,  before  judgment 
can  be  signed  for  non-compliance  with  them. 

Side -bar  rules,  in  the  King's  Bench,  are  for  the  sheriff  to  return 
the  writ",  or  bring  in  the  boily";  for  the  marshal  to  acknowledge  the 
defendant  in  his  custody'' ;  for  time,  or  further  time,  to  declare'* ;  to 
discontinue  the  action,  upon  payment  of  costs"^ ;  to  be  present  at  tax- 
ing costs' ;  or  for  a  scire  facias  to  revive  a  judgment  above  seven, 
and  under  ten  years  old'.  In  the  Common  Pleas,  side-bar  or 
treasury  rules  are,  in  addition  to  those  enumerated  in  the  King's 
Bench,  to  take  a  bill  against  an  attorney  off  the  file  ;  to  bring  money 
into  court,  if  under^ue  pounds";  to  enter  the  issue'';  for  costs,  for 
not  proceeding  to  trial  or  inquiry,  pursuant  to  notice'' ;  for  leave  to 
enter  up  judgment  on  a  warrant  of  attorney,  above  one  and  under  ten 
years  old"^ ;  to  return  a  writ  of  false  judgment',  or  assign  errors 
thereon" ;  and  the  common  consent  rule  in  ejectment^.     Side-bar  or 

a  iW,  Chap.XLIII.  m  ^)Ue,32'i. 

^  Ante,   43.  311.  4l8.    It  should  be  re-  "  Ante,  •301,  8. 

niembered  however,  that  the  rule  to  bring  in  °  Ante,  310,  1 1. 

the  body,  though  given  in  the  first  instance  p  Ante,  367,  8. 

by  the  filacer  who   issued    the   process,    is  1  Ante,  425,  6. 

afterwards  drawn  up  by  the  secondaries,  and  >•  Post,    Chap.  XXIX.     Append.    Chap, 

served.  XXIX.  §  6,  7. 
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pend.  Chap.  XXllI.  §  67.  XXXI.  §  38. 

h  Post,     Chap.   XLIII.    Ai.pcnd.  Chap.           y  Post,  Chap.  XXXIV. 

XLIII.  §123.  2  Poi/,  492.   (ij.  Chap.  XXIL 
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treasury  rules  may  be  had  as  a  matter  of  course,  by  applyin;^  for 
them  at  the  oflice  of  the  clerk  of  the  rules  \n  the  Khig's  Bench,  or 
secondaries  in  the  Common  Pleas.  The  last  day  of  term  is  said  not 
to  be  a  day  for  side-bar  rules  in  the  former  court ;  but  if  the  party 
was  entitled  to  such  a  rule  before,  he  may  take  it  out  on  the  last  day 
of  term,  or  in  vacation,  dated  as  of  the  last  ilay  but  one.  A  rule 
however,  calling  on  the  sheritl  to  return  a  writ,  issued  in  vacation, 
though  tested  in  term  time,  is  irregular  ;  and  an  attachment  grounded 
u{)on  it  will  be  set  aside  by  the  court  on  motion". 

Common  rules  drawn  up  by  the  clerk  of  the  rules  in  the  King's 
Bench,  on  j)roducing  a  motion  paper  signed  by  counsel,  are  to  de- 
clare j)eremptorily,  after  several  rules  for  time  to  declare'' ;  for  the 
master,  in  vacation,  to  compute  principal  and  interest  on  bills  of  ex- 
change, or  promissory  notes',  &c. ;  to  have  a  good  jury,  on  the  exe- 
cution of  an  inquiry'^ ;  to  change  the  venue'*,  or  bring  it  back  on  the 
common  undertaking'' ;  to  bring  money  into  courf^ ;  to  plead  several 
matters'^,  or  make  several  avowries  or  cognizances'^;  for  the  defendant 
to  abide  by  his  plea*^;  for  a  concilium  on  demurrer^,  special  verdict'', 
or  writ  of  error' ;  for  costs,  for  not  proceeding  to  trial  or  inquiry, 
pursuant  to  notice'^ ;  for  a  special  jury',  or  view'" ;  rules  by  consent,  as 
to  examine  witnesses  upon  interrogatories",  to  refer  causes  to  arbitra- 
tion", or  to  enlarge  the  time  for  making  an  awardP ;  to  make  a  judge's 
order'',  or  order  of  nisi  prius^,  a  rule  of  court ;  or  for  a  .vcireyacm*  to 

«  1  Dunif.  &  East,  332.  in  other  actions,  it  is  moved  for  in  court  ; 

^  Ante,  426.  and  in   some  cases  is    only  a    rule  to  shew 

c  Post,  Chap.  XXIir.  cause.     In    the   Common  Pleas,    it   is  said 

^  Post,    Chap.     XXV.  Append,     Chap.       that  a  rule  for  a  view  is  never  granted,  with - 

XXV.  §  2,  3.  out  an  affidavit,  in  any  case,  except  an  ac- 
c  Post,    Chap.    XXVI.  Append.   Chap.       tion    of  waste.     Barnts,  467.     And  for  the 

XXVI.  §  I.  form  of  the  rule,  see  Append.  Chap.  XXXV. 
f  Post,  Chap.  XXVIII.  Append.   Chap.       §  17. 

XXVIK.    §  8.  10.  This  rule  is  unnecessary  ''Post,   Chap.    XXXV.    Append.    Chap. 

in  the  Common  Pleas.  iW,  Chap.  XXVIII.  XXXV.    §   30.     The    rule    for    examininir 

8  Post,   Chap.    XXXII.  Append.   Chap.  witnesses   upon   interrogatories,  which  can 

XXXII.  §  1.  only   be  had   by  consent,  is  seldom  moved 

**  Post,  Chap.  XXXVII.  for  directly,   but  is  commonly  incident  to, 

i  Post,  Chap.  XLIV.  and  arises  out  of  some  other  motion,  as  to 

''  Post,  Chap.    XXXIV.    Append.  Chap.  put  oiT  the  trial,  or  for  judgment  as  in  case 

XXXIV.  §  11.  of  a  nonsuit.  «cc. 

1  Poit,    Chap.  XXXV.   Appe  nd.    Chap.  °  Post,  Chap.   XXXVI.    Append.    Chap. 

XXXV.  §  10.  XXXVI.  §  13. 

"»  Post,    Chap.   XXXV.    Append.  Chap.  p  Post,    Chap.  XXXVI.  Append.   Chap. 

X.\XV.  §  12,  13.      In  the  King's   Bench,  XXXVI.  §21. 

the  rule  for  a  view  in  tiespass,  is  drawn  up  'i  Post,  Chap.   XX. 

on  a  motion  paper  signed  by  counsel ;  but  r  Putt,  Chap.  XXXVI. 
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revive  a  judgment,  above  ten  and  under /it/if een years  old^  In  the  Com- 
mon Pleas,  common  rules  drawn  uj)  by  t  he  secondaries,  on  producing  a 
motion  paper  signed  by  a  serjeant,  are  for  the  prothonotaries,  in  vaca- 
tion, to  compute  principal  and  interest  on  bills  of  exchange,  or  pro- 
missory notes,  &c. ;  for  bringing  money  into  court,  if  it  exceed^re 
j)ounds'' ;  to  plead  several  matters,  in  certain  cases  which  will  be 
mentioned  in  a  subsequent  chapter*^ ;  for  a  concilium,  on  demurrer'^, 
special  verdict*",  or  writ  of  error' ;  or  for  a  special  jurys.  Of  these,  as 
well  as  of  the  side- bar  or  treasury  rules,  copies  should  be  duly 
served. 

All  rules  moved  in  court,  are  denominated  special  rules  ;  and  they 
are  either  absolute  in  the  first  instance,  or  only  nisi,  to  shew  cause. 
These  rules  may  be  considered,  as  they  arise,  and  succeed  one  ano- 
ther, in  the  course  of  the  suit.  In  the  King's  Bench,  special  rules  ab- 
solute in  the  first  instance,  are  for  a  certiorari,  to  remove  the  record 
of  a  judgment  from  an  inferior  court'',  or  transcript  of  a  record  from 
the  courts  in  IVales,  or  counties  pa^afiwe*' ;  to  enter  up  judgment  in 
term  time,  on  a  warrant  of  attorney,  above  ten  and  under  twenty 
years  old'  ;  for  the  copyhold  tenants  of  a  manor  to  inspect  and  take 
co])ics  of  court  rolls'" ;  for  a  mandamus,  to  examine  witnesses  in 
India,  on  statute  13  Geo.  III.  c.  63.  §  44'.  or  for  the  allowance  of  a 
writ  of  error  coram  nobis."'.      In  the  Common  Pleas,   they  are  for 

a  The  rule  for  this  purposn,  we  have  seen,  1  Chit.  Rep.  618.  in  nolis.     In  the  Common 

is  sometimes  only  a  aide-bar  or  treasury  rule,  Pleas,  if  the  warrant  of  attorney  be  above 

as  where  the  judgment  is  above  seven  and  a  year  old,  leave  to  enter  judgment  may  be 

under  ten  years  old.    Ante,  490.       If  it  be  giveu   by  a  side-bar  or    treasury  rule  ;   ante, 

above  ten  and  xxnAex  Jijleen  years  old,  the  490.  but  if  the  warrant  be  above  ten  years 

rule,  as  stated  in  the  text,  is  absolute  in  the  old,  the  court  must  be  moved   for    leave  to 

first  instance,  and   may  be  drawn  up  on   a  enter  judgment.     If  the  warrant  be   under 

motion  paper  signed  by  counsel  J   but  if  the  ^^e/j/^i  years  old,  the   rule  in  that  court  is 

judgment  be   above  fifteen  years  old,  there  absolute  in  the  first  instance;  but  if  it   be 

must  be  a  rule  to  shew  cause.     Post,  Chap.  above  twenty  years  old,  it  is  a  rule  to  shew 

XLIII.  cause.     Barnes,  47.  Cas.  Pr.  C.  P.  140.  and 

»>  Post,    Chap.    XXVI.    Append.    Chap.  see  Append.  Chap.  XLIII.  §  59. 

XXVI.  §  2.  k  Post,  Chap.  XXIV.  If  the  rule  be  moved 

c  Post,  Chap.  XXVI II.  for  on  behalf  of  a  copyhold  tenant,  it  is  ab- 

^  Post,  Chap.  XXXII.  solute  in  the  first    instance,   in   the  King's 

«  Post,  Chap.  XXXVir.  Bench;  3  Durnf.  &  East,   141.  but  other- 

^  Post,  Chap.  XLIV.  wise  it  is  a  rule  nisi.     7  Durnf.  &  East,  746. 

B  Post,  Chap.  XXXV.  In  the  Common  Pleas,  it  is  always  a  rule  to 

•■  Ante,    402.    406.   Post,  Chap.    XLIV.  ^^^^  cause.     2  Blac  Rep.  1061. 

Append.  Chap.  XVI.  §  9.  ^  Post,    Chap.   XXXV.    Append.    Chap. 

i  Post,  Chap.  XXII.    In  the  King's  Bench,  XXXV.  §  42. 

the  rule  is  absolute   in  the  first   instance,  ""  P<'''>    Chap.    XLIV.    Append.  Chap, 

unless   the  warrant  of  attorney    be  above  XLIV.  §  19. 
Iwenty  years  old,  and  Ihui  it  i,  a  rule    niii. 
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leave  to  enter  up  judn^mont  on  a  warrant  of  attorney,  above  ten  and 
under  twenty  years  old";  to  have  a  ijood  jiuy,  on  the  execution  of 
an  inquiry'';  for  judgment  for  the  plaintilV,  on  nul  tiel  record'^ ;  for 
a  view** ;  to  make  a  judge's  order',  or  order  of  nisi  priuftf,  a  rule  of 
court;  or  for  a  scire  faci an  on  a  judgment,  above  ten  and  under 
twe/i/^  years  olds ;  and,  in  both  courts,  to  increase  issues  on  writs  of 
distringas,  against  persons  having  privilege  of  parliament'' ;  for  a 
distringas  o\\  statute  51  Geo.  Ill  c.  124.  §  2.  where  the  defendant 
cannot  be  personally  served  with  a  summons  or  attachment,  by  ort- 
ginal ' ;  for  the  allowance  of  bail^ ;  for  leave  to  compound  penal 
actions';  for  judgment  on  demurrer"',  or  writ  of  error" ;  that  the  ver- 
dict be  entered  for,  ov  paste  a  delivered  to  the  j)revailing  party,  on  a 
special  verdict",  or  si)ecial  case"  ;  or  for  a  suggestion  on  the  Welch 
judicature  act,  to  entitle  the  defendant  to  a  judgment  of  nonsuit^; 
And  after  a  rule  of  reference  to  the  master  or  prothonotaries,  either 
party  may  move  for  their  report  thereon.  In  some  of  the  preceding 
cases,  the  rule  may  be  drawn  up  on  a  judge's  order  in  vacation,  on 
producing  a  motion  paper  signed  by  a  counsel  or  serjeant :  as  for  the 
master  or  prothonotaries  to  compute  principal  and  interest  on  bills  of 
exchange,  or  promissory  notes',  &c. ;  to  i)ring  money  into  court, 
change  the  venue,  or  plead  several  matters ;  for  a  s|)ecial  jury,  or 
view;  to  have  a  good  jury,  on  the  execution  of  an  inquiry,  or  to 
make  a  submission  to  arbitration  a  rule  of  court^ 

Special  rules  nisi^  or  to  shew  cause,  are  moved  for,  in  both  courts, 
on  behalf  of  the  plaintiff  or  defendant.  On  behalf  of  the  plaintiff, 
they  are,  in  the  King's  Bench,  to  discharge  the  rule  for  a  special 
jury';  or  for  a  scire  facias,  to  revive  a  judgment  ahoxe  Ji/teen  years 
old' :  In  the  Common  Pleas,  for  a  scire  facias  to  revive  a  judgment, 
above  twenty  years  old" ;  and,  in  both  courts,  for  the  sale  of  issues, 
on  a  writ  of  distringas'' ;  to  amend  the  writ^,  or  return  ;  that  the 
money   deposited     with    the    sheriff,  and    paid   into    court,    under 

«■  Post,  Chap.  XXII.  I  iW,  Chap.  XXII. 

••  Post,  Chap.  XXIII.  m  Posl,  Chap.  XXXII. 

c  Posl,  Chap.   XXXill.  Append.  Chap.           n  Post,  Chap.  XLIV. 

XXXIII.   §  7,  8.  o  /W,  Chap.  XXXVII. 

'l  Ante, i9l.  (m).  P  Post,  Chap.  XL.  6  Uuriif.  &  East,  501. 

e  Post,  Chap.  XX.  (b). 

f  Post,  Chap.  XXXVI.  q  Ante,  491. 

%  Post,    Chap.     XLIII.  Append.    Chap.           r  5  Barn.  St  Aid.  217. 

XLIII.  §  59.  •  Posl,  Chap.  XXXV. 

''  Ante,  107.  116.  »  Ante,  492.  (a). 

'  Ante,  110,  &c.  "  Post,  Chap,  XLII. 

''  Ante,  278.  The  motion  is  to  justify  bail;           *  Ante,  107. 

hut  the  lule  is  for  the  allowance  of  if.  >  Ante,  126.  160. 
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statute  43  Ooo.  III.  c.  46.  §  '2.  may  be  paid  over  to  the  plainlifT"  • 
to  set  aside  a  judgment  of  nonpros,  for  irregularity'' ;  for  leave  to 
<Miter  up  judgment  on  a  warrant  of  attorney,  above  twenty  years  old*^; 
to  refer  it  to  the  master  or  prothonotaries,  in  term  time,  to  compute 
principal  and  interest  on  bills  of  exchange,  or  promissory  notes'^,  &c. ; 
for  the  execution  of  a  writ  of  inquiry  before  the  chief  justice'^,  or  a 
judge  at  «i«t  prtu*'" ;  for  the  defendant  to  produce  a  deed  in  his  pos- 
session, and  give  a  copy  thereof  to  the  plaintiff',  when  entitled  to 
inspect  it,  in  order  that  he  may  declare  tliereon^ ;  or  to  produce  the 
same  before  the  Commissioners  of  the  Stamp  office,  to  be  stamped^, 
or  to  the  plaintiff''s  attorney,  in  order  that  he  may  ascertain  the  names 
of  the  witnesses,  so  as  to  subpoena  them"' ;  to  discharge  the  rule  for 
chani^ing  the  venue,  for  irregularity' ;  for  a  trial  at  bar"",  or  in  an  ad- 
joining county' ;  to  set  aside  a  nonsuit,  verdict,  or  inquisition,  and 
have  a  new  trial'",  or  inquiry" ;  to  enter  judgment  for  the  plaintiff*, 
non  obstante  veredicto'^ ;  that  the  plaintiff"  may  be  allowed  his  costs 
of  suit,  in  an  action  on  a  judgment;  to  enter  up  judgment,  and  take 
out  execution,  after  verdict  against  one  of  several  defendants,  where 
the  rest  have  agreed  to  be  bound  by  if  ;  or  to  take  out  execution, 
pending  a  writ  of  errors 

On  behalf  of  the  defendant,  rules  to  shew  cause  are,  in  the  King's 
Bench,  to  consolidate  actions^ ;  in  the  Common  Pleas,  to  declare 
peremptorily^  to  change  the  venue",  to  plead  several  matters,  except 
in  certain  cases* ;  or  for  the  copyhold  tenants  of  a  manor  to  inspect  and 
take  copies  of  court  rollsy  ;  and,  in  both  courts,  they  are  to  reverse 


a  Ante,  22(1,  7. 

^  Ante,  4C4. 

c  Ante,  492.   (i).  Post,  Chap.  XXII. 

•*  Post,  Chap.  XXIII.  Append,  Chap. 
XXIII.  §31. 

e  Post,  Chap.  XXIII.  Append.  Chap. 
XXIII,  §  34. 

f  2  Chit.  Rep.  229.  231.  1  Taunt.  386. 
and  see  4  Taunt.  6G6.  1  Moore,  465.  S 
Taunt.  131.  2  Moore,  513.  fa).  S.  C.  3 
Moore,  671.  1  Brod.  &.  Bing,  318.  S.C. 
but  see  6  Taunt.  283.  Id.  302.  1  Marsh. 
610.  S,  C.  8  Taunt.  131,  2  Moore,  513, 
&c. 

e  Cooke  V.  Stocks,  M.  36  Geo.  HI.  K,  B. 
4  Taunt.  157.  5  Moore,  71. 

'•  2  Chit.  Rep.  230.  and  see  2  Campb, 
95.  n. 

•  Post,  Chap.  XXV. 


k  Post,  Chap.  XXXIV.  Append.  Chap. 
XXXI V.  §  1. 

»  Post,  Chap.  XXXIV. 

>"  Post,  Chap.  XXXVIII.  Append.  Chap. 
XXXVIII.  §  1. 

n  Post,  Chap.  XXIII. 

o  Post,  Chap.  XXXVIII. 

P  Post,  Chap.  XL.  and  see  stat.  43  Geo. 
III.  c.  46.  §  4. 

q  Post,  Chap.  XLI. 

'  Post,  Chap.  XLIV. 

s  Post,  Chap.  XXV.  Append.  Chap. 
XXV.  §  6. 

t  Ante,  426, 

"  Post,  Ciiap.  XXV.  Append.  Chap.  XXV. 
§  4. 

^  Post,  Chap.  XXVIII.  Append.  Chap. 
XXVI 1 1.  §9. 

y  A'lle,  492.  {hj. 
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an  outlawry" ;  (o  quash  the  writ'' ;  to  set  aside  proceedinsfs,  for  irre- 
gularity ill  the  process',  or  notice  to  aj)i)ear'',  or  ii)  the  delivery,  filing, 
or  notice  ol'  declaration' ,  or  notice  of  trial  or  inquiry' ;  and  if  tlie  de- 
fendant be  in  custody,  to  dischari^e  him  on  filiuij  common  bail,  or  en- 
tering a  common  appearance;  or  if  lje  has  given  hail  to  the  sheritl", 
that  the  hail  bond  may  be  delivered  up  to  be  cancelled'  ;  that  the 
money  deposited  with  the  sherilT,  and  paid  into  court,  under  the  sta- 
tute 43  Geo.  111.  c.  46.  §  2.  may  be  repaid  to  the  defendant,  or  his 
bail,  on  putting  in  and  perfecting  bail  to  the  action' ;  to  set  aside 
proceedings  on  the  bail  bond**,  or  against  the  sherill',  for  irregularity'', 
or  to  stay  them  upon  terms'  ;  for  time  to  plead,  under  special  cir- 
cumstances'^ ;  to  stay  proceedings,  where  the  debt  sued  for  appears 
to  be  under  forty  shillings',  or  the  action  is  brought  or  conducted  on 
bad  or  defective  grounds',  contrary  to  good  faith',  or  without  proper 
authority' ;  or  that  they  may  be  stayed,  pending  a  writ  of  error', 
until  security  be  given  lor  payment  of  costs',  or  the  costs  are  paid  of 
a  former  action  for  (he  same  cause' ;  to  set  aside  an  interlocutory 
judgment,  for  irregularity"' ;  or,  if  regular,  on  an  affidavit  of  merits'"  ; 
to  strike  out  superfluous  or  unnecessary  counts" ;  to  withdraw  the 
general  issue,  and  plead  it  de  novo,  with  a  notice  of  set  off",  or  upon 
bringing  money  into  court"  ;  to  add  or  withdraw  special  pleas'" ;  to 
amend  the  j)lea(lings'  ;  for  judgment  as  in  case  of  a  nonsuit' ;  to  put 
off  a  trial,  for  the  absence  of  a  material  witness",  or  consent  to  his 
being  examined  on  interrogatories*,  or,  in  the  Common  Pleas,  to  a 
commission  for  that  purpose" ;  to  set  aside  a  verdict  or  inquisition, 
and  that  there  may  be  a  new  triaT   or  inquiry,  or  (after  a  point  re- 

»  ^nte,  136,  &cc.  "  Post,  Chap.  XXV. 

''  ylnte,  159,  60.  166.  o  Post,  CUvip.  XXVIII.     In  these  and  the 

*  i4n/«,  159,  60.  Post,  Cliap.  XXf.  two  following  cases,  though  an  application 
^Aiile,]6'l.  may,  under  special  circumstances,  be  made 
^  Post,  Chap.  XXI.  to  the  court,  yet  it  is  more  usual  to  proceed 
^  Ante,  2Q6,  7.  hy  summons  and  order,  before  a  j udge. 

8  Ante,  301,  &c.  i'  Post,  Chap.  XXVIII. 

•»  Anle,'i\^,U.c.  i  Pos/,  Chap.  XXX.  Append.  Chap.  XXX. 

•  Id,  ibid.  And  note,  one  motion  may  be       §7,8. 

made  in  the  original  action,  to  stay  all  the  '  Post,  Chap.  XXXIV.    Append.  Chaj). 

proceedings  on  the  bail  bond  given  in  that  XXXIV.  §  lo. 

action  ;  and  one  rule   in  such  case  seems  to  »  Post,  Chap.  XXXIV. 

be  sufficient.    Nichlen   v.    Profit,    Same    u.  t  Ante,    491.    (n).    Post,  Chap.  XXXV. 

Taylor,  and  Same  v.  Bitley,  H.  37  Geo.  III.  Append.  Chap.  XXXV.  §  30,  31. 

K.  B.  3  Bos.  &  Pui.118.  C.  P.  and  seertn/e,  »  Post,    Chap.    XXXV.   Append.    Chap. 

304,  5.  XXXV.  §  33. 

I*  Anie,.\'i5,  6.  «  Post,  Chap.  XXXVIII.  Append.  Cbap. 

'  Post,  Chap.  XXI.  XXXVIII.  §  1,2. 

m  Post  Chap.  XXIII. 
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served,)  tliat  a  nonsuit  may  he  entered" ;  in  arrest  of  judgntient'' ;  for 
the  plaintiir  to  bring  iha  postea  into  court,  and  file  the  plea  roll,  so 
that  the  defendant  may  enter  a  sugt^eslion,  to  entitle  bim  to  costs,  on 
the  court  of  conscience  acts*^ ;  for  a  suggestion,  after  nonsuit  or  ver- 
dict, to  entitle  him  to  double  or  treble  costs'',  &c. ;  that  he  may  be 
allowed  his  costs  of  suit,  where  the  plaintiff  does  not  recover  the  sum 
for  which  he  was  arrested,  and  had  not  any  reasonable  cause  for  ar- 
resting him  to  that  amount*" ;  for  the  discharge  of  an  insolvent  debtor, 
under  the  statute  48  Geo.  III.  c.  ISS'^ ;  or  to  set  aside  an  execution 
for  irregularity,  and  discharge  the  defendant  out  of  custody,  or  restore 
to  him  the  money  levied^. 

The  defendant  also,  as  well  as  the  plaintiff,  may  move  for  leave  to 
inspect  and  take  copies  of  books,  &c.  or  have  them  produced  at  the 
trial'' ;  for  a  trial  at  bar',  or  in  an  adjoining  county'' ;  to  set  aside  an 
award',  or  judge's  order"' ;  for  a  repleader",  or  venire  facias  de 
novo'' ;  for  the  master  or  prothonotaries  to  review  their  taxation"*  j  or 
to  enter  up  judgment,  nunc  pro  tunc^. 

Rules,  it  has  been  said,  are  not  records  ;  but  only  remembrancesy 
not  entered  on  the  rolls  of  the  courfi.  A  rule  or  order  drawn  up  by 
an  officer  of  a  court  of  justice,  and  purporting  to  be  the  rule  or  order 
of  the  court,  is  so  considered,  until  amended  or  set  aside^  And  if  a 
rule  of  court  be  produced  under  the  hand  of  the  proper  officer,  there 
is  no  need  to  prove  it  to  be  a  true  copy,  because  it  is  as  an  original^ 
But  the  allegations  in  a  rule  of  court,  do  not  prove  the  facts  alleged*. 
Every  rule  or  order,  made  or  given  in  or  by  any  of  the  courts  of  law 
at  Westminster,  which  shall  be  issued  or  delivered  out  by  the  clerk 
of  the  rules  or  other  officer,  to  the  party  obtaining  it,  the  entry  of 
every  such  rule  or  order  in  the  book  kept  by  the  clerk  of  the  rules  or 
other  officer  for  that  purpose,  whether  written  on  one  or  more  sheets 
or  leaves,  and  the  copy  of  every  such  rule  or  order,  is  subject  to  the 
stamp  duty  of  half  a  crown,  by  the  general  stamp  acts". 

a  Posl,  Chap.  XXXVIII.  Append.  Chap.  ^  Poi<,Chap.  XXXIV. 

XXXV HI.  §1,2.  »  Post,  Chap.  XXXVI. 

"  Pust,C\\^p.  XXXVIII.  Append.  Chap.  m  Poi/,  Chap.  XX. 

XXXVIII.  §  3,  4.  n  pof<,  Chap.  XXXVIII. 

c  Post,  Chap    XL.  Append.  Chap.  XL.  o  Pc^f,  Chap.XXXlX. 

§  2,  3.  and  see  S  East,  28.  P  Post,  Chap.  XL. 

**  Piichaid  V.  Peacock,   E.  35    Geo.  III.  q  1  Wils.  40.  2  Barn.  &  Aid.  61. 

K.  B.  r  3Brod.  &Bing.  188. 

e  Stat.  43  Geo.  III.  c.  46.  §  3.  .  i  lj,  Raym.   745.  and  see    1   Campb. 

f  7  Taunt.  5".  467.  102. 

S  Posl,  Chap.  XLI.  t  6  Taunt.  19. 

h  PoW,  Chap.  XXIV.  u  48  Geo.  III.  c.  US.  Sched.  Part  II.  § 

i  Post,   Chap.    XXXIV.  Append,  Chap.  III.  55  Geo.  III.  c.   184.  Sched.   Part  IL  § 

XXXIV.  §  1.  'll. 
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A  motion  is  somotimos  prccoded  by  a  notice' ,  and  is  in  {general 
accompanied  with  an  uffidavit,  or  uffidarits,  of  ilie  facts  necessary  to 
support  it.  In  the  King's  Bench,  notice  of  motion  is  necessary  in 
the  case  of  an  information,  or  to  quash  a  conviction''.  And  in  other 
oases,  though  sehlom  necessary,  it  is  frequently  given,  in  order  that 
the  rule  niai  may  operate  as  a  stay  of  proceedings  ;  or  to  save  time 
and  expense,  by  allbrding  the  adverse  party  an  opportunity  of  s!ie\v- 
mg  cause  in  the  first  instance,  or  by  in<lucing  the  court  to  disallow 
the  costs  of  j)roceedings  had  after  notice,  and  before  the  motion. 
The  statute  14  Geo.  II.  c.  17.  requires  wo<<ce  of  motion  for  judg- 
ment as  in  case  of  a  nonsuit ;  but,  in  the  King's  Bench,  tiie  rale  to 
shew  cause  is  considered  a  sufficient  notice  of  itself^  ;  though  it  is 
otherwise  in  the  Common  Pleas'  :  And,  in  the  Jatter  court,  a  rule 
nisi  is  no  stay  of  proceedings,  unless  notice  of  motion  be  given,  and 
an  aflidavit  thereof  filed,  excejjt  in  the  case  of  rules  for  new  trials, 
or  in  arrest  of  judgment.  In  the  Exchequer,  when  a  i)arty  gives 
notice  of  an  intended  motion,  and  no  one  appears  on  the  appointed 
day  to  make  it,  the  court  will  not  give  the  other  party,  who  has  at- 
tended for  the  purpose  of  opposing  it,  the  costs  of  his  attendance, 
if  one  notice  only  has  been  given*.  Such  attendances,  however,  have 
been  taken  into  consideration,  when  motions,  of  which  several  notices 
had  been  given,  have  been  at  length  brought  on  ;  and  the  court  have, 
in  certain  cases,  after  the  motions  have  been  disposed  of,  exercised  a 
discretionary  power,  in  giving  directions  respecting  the  costs". 

Affidavits  are  in  general  sworn  in  court,  or  before  a  judge  or  baron 
of  the  court,  where  the  action  is  brought  ;  or  before  a  commissioner 
authorized  to  take  affidavits,  by  virtue  of  the  statute  29  Car.  II.  c.  5.^  ; 
or,  if  made  for  the  purj)ose  of  holding  the  defendant  to  s})e(;ial  bail, 
they  may  be  sworn  before  tiie  officer  who  issues  the  proci  ss,  or  his 
deputy^  ;  or,  to  ])rove  the  service  of  common  process,  before  the 
clerk  of  the  common  bails,  or  filacer,  by  the  statute  12  Geo.  I.  c.  29. 
And,  by  a  late  rule'',  "  no  person  shall  be  appointed  a  commissioner  to 
take  affidavits  in  the  court  of  King's  Bench,  who  practises  as  a  con- 
veyancer, unless  he  be  also  an  attorney  ;  and  that  no  appointment  shall 
in  future  take  place,  without  an  affidavit  that  the  party  is  not  practising 
as  a  conveyancer,  or,  if  he  be  a  conveyancer,  that  he  is  also  an  attor- 
ney, and  has  taken  out  his  certificate  for  tlie  current  year." 

a  Append.  Chap.  XIX.  §  1,  &c.  «  9  Piieo,  U. 

^  Hex  V.  Johnson,  M.  22  Geo.   III.   K.  B.  ^  Fur  tin-  form  of  ihe  jural  in  these  cases, 

«   Lofft,  265.  see  Append.  Chap.  XIX.  §  11,  &c. 

d   1  H.  Blac.  527.  Append.  Chnp.XXXiV.  t  Ante,  163,4.  179.  Append.  Chap.  X.  §  1. 

§  13.  and  see  2  Taunt.  48.  ^  U.  11.  3  &  4  Geo.  IV.  K.  B, 
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Affidavits  may  beconsidered  with  reference  to  their  title,  contents,  jurat ^ 
stamp,  and  filing-,  &c. :  The  title  also  may  be  considered,  as  it  respect* 
the  court,  or  the  names  of  the  parties.  All  affidavits  should  regularly 
be  entitled  in  the  court  where  they  are  made,  or  intended  to  be  used  ; 
and  in  the  King's  Bench,  we  have  seen%  if  they  be  not  so  entitled, 
but  only  subscribed  with  the  words,  "  By  the  Court,^''  at  the  bottom 
of  the  jurat,  they  are  not  sufficient  to  entitle  the  party  to  read  thera  ; 
nor  can  they  be  read,  if  sworn  before  a  commissioner,  without 
stating  him  to  be  a  commissioner  oj"  this  court,  unless  they  are  so 
entitled''.  The  jurat  must  also  contain  the  day  on  which%  and  place 
where,  the  affidavit  is  sworn"* :  And,  in  the  Common  Pleas,  a  rule 
nisi  was  discharged,  because  the  affidavit  on  which  it  was  obtained, 
was  not  entitled  in  nny  court,  although  it  appeared  from  the  jurat, 
that  it  was  sworn  before  one  of  the  judges  of  this  court^  But  affida- 
vits sworn  before  a  judge  of  the  court  of  King's  Bench,  though  not 
entitled  therein,  may  it  seems  be  read^ 

When  a  cause  is  depending  in  either  court,  the  affidavits  should 
regularly  be  entitled  with  the  christian  and  surnames  of  all  theparties^, 
and  the  character  in  which  they  sue,  or  are  sued'',  which  must  also  be 
inserted  in  the  title  of  affidavits,  produced  to  shew  cause  against  any 
rule' :  And  an  ambiguity  in  the  title,  such  as  stiling  the  plaintiff 
"  assignee,"  without  saying  of  whom,  or  giving  any  further  explana- 
tion, is  fatal'^.  But  where  common  process  is  sued  out  against  A.  and 
several  other  defendants,  in  the  Common  Pleas,  if  the  latter  be  not 
brought  into  court,  the  affidavit  to  set  aside  the  proceedings  may  be 
entitled  in  a  cause  between  the  plaintiff  and  A.  only':  And  in  an 
action  not  bailable,  against  two,  one  defendant  may,  before  declara- 
tion, well  entitle  his  affidavits  in  a  cause  of  A.  against  B.,  who  is 
sued  with  C'".  When  no  cause  is  depending,  as  in  the  case  of  affida- 
vits to  hold  to  bail,  it  is  a  rule  in  the  King's  Bench,  that  such  affida- 
vits be  not  entitled  in  any  cause,  nor  read  if  filed" :     And  in  the  Com- 

a  Ante,  180.  Append.  Chap.  XII,  §  4.  Price,  199.  but  see  5  Taunt,  333.  1  Marsh, 

"  13  East,  189.  but  see  7  Durnf.  &  East,  70.  S.  C. 

*-5^-  h  STaujit.  377. 

c   1  Chit.  Rep.  223.  i  7   Durnf.  &  East,  661.    1    Chit.    Rep. 

d  3Maule&,Sel.  493.  and  see   1  Chit.  727,8. 

^^P-  ^^^-  k  3  Taunt.  377.  1  Chit.  Rep.  728.  in  notis. 

e   1  Bos.   &Pul.  271.  »  6  Taunt.   3.  1   Marsh.  403.  S.  C.    and 

13  East,  189.  see  6  Taunt.  286.  but  see  1   Chit.  Rep.  727, 

e  2  Salk.  461.  2  Durnf.  &  East,   G44.  R.  8,  (a),  semb.  contra. 

M.    38   Geo.  III.  K.  B.  7   Durnf.  &  East,  m  6  Taunt.  286. 

454.  8  Taunt.  647.  2  Moore,  722.  S.  C.  1  n  R.  M.  38  Geo.  III.  K.  B.  7  Durnf.  k. 

Chit.  Rep.  727.  8.  and  see  I  Smith  R.  457.  East,  454.  Ante,  180. 
2  Sniith  R.  594.  l  Bos.  &c  Pul.  36.  227.  3 
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mon  Pleas,  wo  have  seen",  if  an  afTidavit  to  hold  to  bail  he  entitled  in 
a  cause,  it  is  bad  ;  and  the  defendant  may  be  discharged,  on  entering 
a  common  appearance.  The  affidavits  on  a  motion  for  leave  to  file  a 
criminal  information,  in  the  King's  Bench,  ought  not  to  be  entitled  ; 
and  if  they  are,  cannot  be  read  :  The  affidavits  produced  on  shewing 
cause  may*",  or  may  not*'  be  entitled  :  But  all  affidavits  made  after 
the  rule  is  absolute,  must  be  entitled''.  So,  where  a  submission  to  an 
award  is  made  a  rule  of  court  under  the  statute,  there  being  no  action, 
the  affidavits  on  which  to  apply  for  an  attachment,  for  disobeying  the 
award,  need  not  be  entitled  in  any  cause  ;  but  the  affidavits  in  answer 
must*.  In  entering  up  judgment  on  an  old  warrant  of  attorney,  the 
affidavit  may  be  properly  entitled  in  a  cause*^:  And,  in  moving  to 
stay  proceedings  on  a  bail  bond,  the  affidavit  on  which  the  motion  is 
made,  is  to  be  entitled  in  the  original  action,  and  not  in  the  actions 
against  the  ball".  Motions  and  affidavits  for  attachments  in  civil  suits 
are,  we  have  seen'',  in  the  King's  Bench,  proceedings  on  tlie  plea 
side  of  the  court,  until  the  attachments  are  granted,  and  are  to  be 
entitled  with  the  names  of  the  parties' ;  but  as  soon  as  the  attach- 
ments are  granted,  the  proceedings  are  on  the  crown  side,  and  from 
that  time  the  king  is  to  be  named  as  the  prosecutor  :  And  motions 
and  affidavits  for  attachments  are  entitled  in  like  manner,  in  the 
Common  Pleas'^,  and  Exchequer. 

In  point  o{  form,  affidavits  begin  with  stating  the  names,  and 
places  of  abode,  of  the  persons  by  whom  they  are  made  :  And  in  the 
King's  Bench  it  is  a  rule',  that  "  the  addition  of  every  person  making 
the  affidavit,  should  be  inserted  therein  ;"  but  there  is  no  such  rule  in 
the  Common  Pleas  :  and,  in  the  latter  court,  it  is  not  necessary  that 
an  affidavit,  made  by  the  defendant  in  the  cause,  stating  his  name  and 
place  of  abode,  and  stiling  him  defendant,  should  also  contain  the 
addition  of  his  degree"'.  The  affidavits  should  contain  a  full  state- 
ment of  the  circumstances  necessary  to  support  the  application"  ;  and 
the  rather,  as  it  is  a  rule  not  to  receive  supplementary  affidavits,  on 
shewing  cause,  without  leave  of  the  courto  :  But  there  is  said  to  be  a 
diversity  between  affidavits  which  contain  new  matter,  and  such  as 

«  Ante,  ISO.  ■  3  Diirnf.  &  East.  235.  7  Durnf.  &  East, 

b  1  Str.  704.  Amir.  313.  439.  528.  12  East,  165. 

c  6  Durnf.  &  East,  60.  and  see  II  East,  "  2  Bos.  &  Pul.  517.  (a). 

457.  >  R.  M.  15  Car.  II.  K.  B.  Ante,  178. 

d  6  Durnf.  &  East,  642.  "^  6  Taunt.  73. 

e  3  Dinnf.  &  East,  601.  "  For  the  forms  of  affidavits  in  p.-irticular 

f  1  Barn.  &  Aid.  3(57. /rf.  563.  (a).  cases,  see  1  Chit.  Rep.   102.  (a).  316.  321. 
g  Ante,  304,  5.  but  see  2  Chit.  Rpp.  109.       3  Barn.  &  Aid.  382. 

»>  /4«/f,487.  o  Po.7,501,2.  506. 
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tend  only  to  confirm  what  was  allejyed  and  sworn  when  the  rule  wa« 
made  ;  in  the  latter  case,  it  seems  they  may  be  read,  but  not  in  the 
forraer\  Clerical  errors,  and  mistakes  in  spelling,  are  not  considered 
a  sufficient  ground  for  rejecting  an  affidavit,  when  the  meaning  is 
clear''.  And  when  notice  of  motion  has  been  given,  it  should  be 
sworn  that  it  was  duly  served*". 

By  the  general  practice  of  all  the  courts,  affidavits  sworn  before 
the  attorney  or  solicitor  in  the  cause,  cannot  be  read''.  And  this 
practice  extends  to  affidavits  taken  before  attornies,  as  commissioners, 
in  causes  wherein  they  are  concerned  for  the  parties  on  whose  behalf 
such  affidavits  are  made,  except  where  they  are  made  for  the  purpose 
of  holding  the  defendant  to  special  bail%  or  entering  an  appearance 
in  the  Common  Pleas*^:  And  that  court  will  discharge,  with  costs,  a 
rule  obtained  by  a  party  on  affidavits,  which  are  sworn  before  his  own 
attorney  in  the  caused.  But  this  rule  does  not  extend  to  the  attorney's 
clerk  ;  and  therefore  an  affidavit  may  be  taken  before  the  clerk  of 
the  attorney  in  the  cause,  if  such  clerk  be  empowered  to  take  affida- 
vits'". So,  in  the  Common  Pleas,  if  the  agent  in  town  be  the  attorney 
on  record,  it  is  no  objection  to  an  affidavit  of  the  party,  that  it  is 
sworn  before  his  own  attorney  in  the  country'.  In  the  King's  Bench 
and  Exchequer,  it  is  a  rule,  that  "  where  an  affidavit  is  made  before  a 
commissioner,  by  a  person  who  from  his  signature  appears  to  be 
illiterate,  the  commissioner  taking  the  affidavit  shall  certify,  or  state 
in  the  jurat,  Ihat  it  was  read  in  his  presence,  to  the  parly  making  the 
same,  who  seemed  perfectly  to  understand  it,  and  wrote  his  signature 
in  the  presence  of  the  commissioner''."  It  is  also  a  rule  in  these  courts, 
that  "  upon  every  affidavit  sworn  in  court,  or  before  any  judge 
or  commissioner  thereof,  and  made  by  two  or  more  deponents,  the 
names  of  the  several  persons  making  such  affidavit,  shall  be  written  in 
the  jurat^ ;  and  that  no  affidavit  be  read  or  made  use  of,  in  any 
matter  depending  in  either  of  these  courts,  in  the  Jurat  of  which  there 
shall  be  any  interlineation  or  erasure'."     The  same  practice  obtains  in 

»  2  Salk.  461.  »  5  Tauut,  89.  and  see  8  Taunt.  435. 

»>  1  Chit.  Rep.  662.  k  R,  E.  51    Geo.  HI.   K.  B.  4  Durnf.  & 

c  Append.  Chap.  XIX.  §  10.  East,  284.  R.  H.  40  Geo.  III.   &  T.  1  Geo. 

d  3  Durnf.  &  East,  403.  K.  B.  3  Moore,  IV.    Excheq.    Man.    Ex.   Append.  224.   8 

323.  C.  P.  Wightw.    62.    1    Price,   116.  6  Price,  jOl.  304.  Append.  Chap.  XIX.   §14. 

Price,  220.  Excheq.  3   Alk.   813.   1    Rose,  aud  see  1  Chit.  Rep.  660.    in  mtis.  2  Chit. 

145.  Chan.  Rep.  92. 

e  R.  E.  15  Geo.  II.  reg.  2  K.  B.   R.  E.  13  I  Append.  Chap.  XIX.  §  16. 

Geo.  II.  C.  P.  A>Ue,  180.  ">  R.  M.  37  Geo.  III.  K.  B.  7  Durnf,  & 

^  R.  E.  13  Geo.  II.  C.  P.  East,  82.  R.  T.  1  Geo.  IV.  Excheq.  8  Price, 

g  8  Taunt.  74.  301.  but  an  erasure  over  the  jurat  does  not 

1»  8  Durn"".  &  East,  638.  vitiate  it.  2  Chit.  Rep.  19. 
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the  court  of  Common  Picas.  And,  in  that  court,  if  tlio  month  be 
omitted  in  ihe  jurat  of  the  affidavit,  it  is  defective,  and  cannot  be 
amended".  In  the  Exchequer,  it  must  appear  by  the  jwra/ of  every 
affidavit,  that  it  has  l)ecn  sworn  by  all  the  depontMits'';  but  it  is  not 
necessary,  as  in  the  other  courts,  that  they  should  be  severally  named 
in  the  jurat,  as  havini;  been  sworn''.  When  lliere  is  a  defect  in  the 
jurat  of  an  affidavit,  on  uhich  a  motion  is  made,  it  cannut  be  used, 
nor  will  time  be  i^iven,  except  in  cases  of  bail'. 

By  the  i^eneral  stamp  acts"^,  "  every  affid  ivit,  to  be  filed  read  or  used 
in  any  of  the  courts  of  law  or  equity  at  fVestminstcr,  or  of  the  Great 
Sessions  in  JVales,  or  of  the  counties  palatine  of  Chester,  Lancaster 
and  Durham,  or  before  any  judge  or  master,  or  other  officer  of  any  of 
(he  said  courts,  &c.  and  the  cojiy  of  every  such  affidavit,  is  subject  (o 
the  stamp  duty  of  half  a  crown."  In  the  construction  of  these  acts  it  is 
holden,  that  an  affidavit  made  in  the  same  cause,  and  relating  to  the 
same  subject  matter,  only  requires  one  stamp,  though  it  be  made  by 
several  persot)s:  And  it  has  been  determined,  in  the  King's  Bench, 
that  an  affidavit  with  a  single  stamp,  is  sufficient  to  found  several  rules, 
on  a  quo  tcarranfo  prosecution'^.  But  in  general,  an  affidavit  that 
relates  to  several  causes,  must  have  as  many  stamps  as  there  are 
cases  to  which  it  applies" :  And,  in  the  Common  Pleas,  where  the 
affidavits  in/our  causes  were  each  of  them  entitled  in  all  the  four,  but 
there  was  only  one  stamp  on  each  affidavit,  and  an  objection  was 
taken  on  this  account,  the  court  held  (he  objection  fatal ;  but  allowed 
the  counsel  to  amend,  by  striking  out  three  of  the  names,  and  re- 
swearing the  affidavits  in  the  fourth  cause,  which  made  them  good 
affidavits  in  that  cause^.  In  like  manner,  two  separate  affidavits 
require  separate  stamps,  though  they  are  contained  on  the  same 
I)aper'.  And,  on  shewing  cause  against  a  rule'which  has  been  i)re- 
viously  before  a  judge  at  chambers,  the  same  affidavits  cannot  be  used, 
unless  they  have  been  restami)ed'^. 

The  affidavit  should  be  made  before  the  rule  is  moved  for',  and 
produced  in  court  at  the  time  of  making  the  motion*".  The  party 
therefore  moving  for  a  rule  cannot,  Avithout  withdrawing  his  motion 
and  moving  it  again,  make  use  of  affidavits  filed  after  he  obtained 

»  3  Moore,  236.  Chit.  Rep.  452.  in  notis. 

b  1  Price   338.  '  /d.  431.  and  see  2  Chit.  Rep.  14. 

e  2  Price,  1.  ''  3  Taunt.  WJ. 

^  2  Chit.  Rep.  20.  '   '  Chit.  Rep.  452.  in  nolii. 

c  49  Geo.  HI.  c.   149.  Sched.  Part   II.   §            ''  4Maoie,  413. 

111.  55  Geo.  111.  c.  184.  Sclicd.  Part  II.  §           •  3  Price,  259. 

111.  ■"  R.  II.  36  Geo.  III.  K.  li.and  sec  2Chit. 

*■  Ikx.  V.  Muller,  T.  53  Geo.  111.  K.  15.  1        R^p.  '-ilS- 
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Ills  mil'  »i<v*'.     I^nt  tlioiigli   aflklavits  have  been  used,  and  a  motion 
made  thereon,  they  may  he  again  referred  to,  in  support  of  a  fresh 
niotion\     When  an  alfidavit  made  in  town  has  been  used,  but  not 
before,  it  should  be  liled  with  the  clerk  of  the  rules  in  the  King's 
Iknch,  in  order  that  it  may  be  given  in  evidence,  if  necessary,  on  an 
indictment  for  perjury'.     But  country  allidavits  must  be  filed  sooner  : 
it  being  provided  by  the  statute  29  Car.  II.  c.  5.  that  "  all  aflidavits 
sworn  before  the  commissioners  appointed  by  virtue  of  that  act,  shall 
be  filed  in  the  proper  oflice  of  the  court  wliere  the  action  or  matter  is 
depending,  and  then  read  :"  And  it  is  a  rule  of  the  court  of  King's 
Bench'',  that  "  all  such  affidavits  be  brought  to  the  clerk  of  the  rules 
of  this  court,  to  be  filed,  in  such  convenient  time  that  copies  of  them 
may  be  duly  made,  and  delivered  to  the  party  filing  the  same."     In 
the  Common  Pleas,  it  is  a  rule,  that  "  the  secondaries  shall  not  file 
any  adidavits,  taken  before  any  })erson  tliat  is  not  commissioned  to 
take  the  same  ;  and  that  no  affidavit  be  read  in  court,  before  the  same 
is   filed*."     Affidavits  of  the  execution   of  articles  of  clerkship,  and 
service  under  them,  are  filed  with  the  chief  clerk,  or  his  deputy,  in 
the  King's  Bench,  or  clerk  of  the  warrants,  in  the  Common  Pleas*^ ; 
affidavits  to  hold  to  bail,  with  the  ojficer  who  issues  the  process,  or 
his  deputy^  ;  affidavits  of  the  service  of  process,  with  the  clerk  of  the 
common  bails,  or  Jilacet^^ ;  affidavits  of  the  truth  of  pleas  in  abate- 
ment, with  the  clerk  of  the  papers,  or  prothonoturies ;  and  affidavits 
of  increased  costs,    with  the  master,  or  prothonotary*,  who   taxes 
them.     And  when  an  affidavit  has  been  read  and  filed,  it  becomes  a 
record  of  the  court,  and   cannot  be  taken  off  the  file''.     In  the  Ex- 
chequer, it  is  a  rule',  that  "  all   affidavits,  to   be   used  on  any  special 
application  to  the  court,  be  filed  one  clear  day  before  the  application 
is  made ;  and  that  where  a  notice  of  motion  is  necessary  to  be  given, 
the  filing  of  any  affidavit,  in  support  of  the  application,  be  also  men- 
tioned at  the  foot  of  the  notice,  to  enable  the  opposite  parties  to  obtain 
a  copy  therefrom' :"  But  this  rule  does  not  extend  to  the  filing  of  affi- 
davits of  mere  service  of  notice  of  motion'. 

In  the  King's  Bench,  an  attachment  for  non-payment  of  costs,  and 
against  the  sheriff  for  not  returning  the  writ  or  bringing  in  the  body, 
may  be  moved  for  the  laj,t  day  of  term'".     And  where  the  rule  to  rc- 

"  1  Chit.  Rep.  \:)u.  fa),  and  aee  7   Price,  e  Ante,  163.  179.  497. 
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turn  the  writ  expires  on  the  last  day  of  term,  the  sherifV  is  attachable 
in  the  King's  Bench,  at  the  risinj^  of  the  court  on  that  day,  if  no 
return  be  made  before ;  and  the  rule  for  the  attachment  is  rea^ular, 
though  he  make  his  return  on  a  subsequent  day  in  vacation,  before  he 
is  actually  served  with  the  rule,  and  though,  immedialely  after  such 
service,  he  tender  the  sum  levied,  deducting  his  poundage'.  Aiui  the 
court,  we  have  seen'',  will  permit  insolvents  to  be  brought  into  court 
on  the  last  day  of  term,  when  the  notices  expire  too  lute  for  the  last 
appointed  day.  But  the  master's  report  cannot  be  moved  for  on  that 
day,  without  previous  leave  of  the  court,  except  in  extraordinary 
cases,  and  upon  personal  service  of  the  notice^ :  And  a  motion  fur  a 
rule  to  answer  the  matters  of  an  alTidavit  cannot  be  made'',  or  dis- 
cussed*, on  the  last  <lay  of  term,  or  any  motion  which  would  operate 
as  a  stay  of  proceedings'^,  unless  it  appear  to  the  court  that,  under 
the  circumstances,  it  could  not  have  been  made  earlier^.  So  the 
courts  will  not,  on  the  last  day  of  term,  hear  a  motion  for  a  rule 
nisi  for  an  attachment'',  or  to  set  aside  an  award' ;  nor  can  counsel 
be  heard  on  that  day,  to  shew  cause  against  the  latter  rule,  but 
the  same  must  be  enlarged,  and  made  a  peremptory  for  the  next  en- 
suing term''. 

The  last  day  of  term  is  said  not  to  be  a  day  for  side-bar  rules,  in 
the  King's  Bench  ;  though  it  seems  to  be  otherwise  in  the  Common 
Pleas  :  and,  in  the  King's  Bencli,  if  the  party  was  entitled  to  such  a 
rale  before,  he  may  take  it  out  on  the  last  day  of  term,  dated  as  of 
the  preceding  day'.  A  prohibition  is  not  in  general  grantable  the 
last  day  of  term  :  but  a  rule  may  be  obtained  on  motion,  to  stay 
proceedings  till  the  ensuing  term'" ;  and  in  one  instance  it  was  granted 
on  motion  the  last  day  of  term,  leave  having  been  obtained  the  day 
before,  to  move  it  then".  A  rule  nisi  for  a  criminal  information 
against  a  magistrate  for  misconduct  in  the  execution  of  his  ofllcc, 
ought  in  general  to  be  moved  for  within  the  Jirst  term  after  the  sup- 
posed ollence  ;  and  it  may  be  granted  at  the  end  of  a  term,  against  a 
magistrate  for  mal-practices  during  the  term" :  or,  where  no  assizes 

•  II  East,  591.  and  see  1  Chit.  Rep.  249.  Cas.  Pr.  C.  P.  130. 
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liavc  intervened,  it  may  be  moved  for  in  the  second  term'' :  though 
it  cannot  bo  moved  for  so  late  in  that  term,  as  to  preclude  the  magis- 
trate  from    the   opportunity  of  shewing   cause    against   it  the  same 

term''. 

In  the  Common  Pleas,  we  have  seen%  that  upon  writs  of  rfi&frtn- 
cras,  returnable  the  last  day  of  term,  the  plaintiff  might  formerly  have 
moved,  at  the  rising  of  the  court,  to  increase  issues  on  the  alias  or 
pluries   distringas,  to  be  issued  in  case  of  non-appearance,  on  the 
foUowin"-  day  ;  or  for  a  sale  of  the  issues,  to  pay  the  costs  of  the 
writs  ;  or,  when  a  rule  to  bring  in  the  body  expired  on  the  last  day 
of  term,  for  an  attachment  for  not  bringing  it  in,  to  be  issued  on  the 
following  day,  provided  bail  should  not  then  be  perfected,  or  the  de- 
fendant  rendered  in  their  discharge.     But  in  that  court,  no  motion 
for  an  attachment  can  be  made  on  the  last  day  of  term,  except  for 
non-payment  of  costs,  on  the  prothonotaries  allocatur,  or  against  the 
sheriff'',  for  not  returning  the  writ  or  bringing  in  the  body  ;  nor  can 
a  motion  be  made  on  that  day,  for  a  rule  nisi  to  change  the  venue, 
unless  the  declaration  was    delivered   so   late   in  the  term,  that  the 
defendant  had    not   an    opportunity  of  making  it  earlier^     So,  that 
court  will  not  entertain   a  motion,  on  the  last  day  of  term,  for  the 
amendment  of  fines  or  recoveries,  or  any  of  the  proceedings  therein', 
or  on  any  subject  relating  thereto? ;  nor  will  they  set  aside  judgment, 
if  the  defendant  could  have  applied  sooner'' ;  nor  a  motion  in  arrest  of 
judgment,  without  previous  notice' :  And  Mr.  Justice  Twisden  used 
to  cite  the  year  book  of  Edw.  IV.  and  say,  they  were  to  hear  no  law 
the  last  day  of  term^ 

When  a  rule  nisi  is  moved  for,  the  party  called  upon  may  either 
shew  cause  against  it  in  the  first  instance,  or  on  a  subsequent  day. 
In  the  former  case,  the  counsel  who  applied  for  the  rule,  has  a  right 
to  reply  in  support  of  it':  In  the  latter,  the  rule  to  shew  cause  is 
drawn  up  for  a  particular  day  in  term,  appointed  by  the  clerk  of  the 
rules  in  the  King's  Bench,  or  secondaries  in  the  Common  Pleas, 
according  to  the  place  where  the  transaction  appears  to  have  hap- 
pened, upon  the  face  of  the  affidavits  on  which  the  rule  was  obtained, 
and  so  as  to  allow  the  party  called  upon  sufficient  time  to  answer  the 
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application  :  If  in  town,  the  rule  in  the  Kini^'s  Bench  is  usually 
(hawn  up  for  the  fourth  day,  exclusive  of  the  clay  of  obtaining  it;  if 
in  the  country,  for  the  sixth  day  in  near,  or  for  the  tenth  day  in 
distant  counties,  unless  it  be  otiierwise  ordered  by  the  court".  In  the 
Common  Pleas,  when  the  motion  is  ])retty  much  of  course,  and  the 
affidavits  short,  the  rule  in  town  causes  is  generally  drawn  up  to  shew 
cause  on  the  next  day  but  one  after  the  motion  ;  but  if  the  allidavits 
are  long,  or  the  matter  arises  in  the  country,  the  rule  is  commoidy 
drawn  up  to  sliew  cause  in  about  a  week  :  and,  previous  to  the  day 
of  shewing  cause,  the  rule  should  be  duly  served.  The  service  we 
may  remember,  cannot  be  on  a  iStmday^ :  And,  in  the  King's  Bench 
"  no  rules,  orders,  or  notices,  in  any  cause  or  matter  dependin"-  in 
that  court,  shall  be  served,  nor  any  proceedings  or  pleadings  deli- 
vered or  served,  later  than  ten  o'clock  at  night  ;  and  any  service  or 
delivery  thereof  after  that  hour  shall  be  null  and  void'^ :"  but  the 
service  of  the  copy  of  a  writ  of  latitat,  &c.  is  not  within  this  rule*^. 
In  the  Common  Pleas,  it  is  a  rule,  that  "  all  declarations  and  plead- 
ings shall  be  delivered,  all  demands  thereof  made,  and  all  notices 
given,  before  nine  o'clock  in  the  evening^  :"  which  rule  was  apj)lied, 
in  a  late  case,  to  a  notice  of  motion  for  judgment  as  in  case  of  a  non- 
suit^ :  and,  in  the  latter  court,  the  delivery  of  a  notice  sealed  up  in  a 
letter,  before  nine  o'clock  at  night,  in  the  absence  of  the  attorney  to 
whom  it  was  addressed,  was  holden  to  be  no  service,  but  from  the 
time  when  the  letter  was  opened^.  In  the  Exchequer  of  Pleas,  all 
notices  must  be  given  and  received  in  the  names  of  the  clerks  iu 
court''. 

To  bring  a  party  into  contempt,  a  copy  of  the  rule  must  be  per- 
sonally served,  and  the  original  at  the  same  time  shewn  to  him'. 
And  the  court  of  King's  Bench  will  not  grant  a  rule  to  dispense  with 
personal  service  of  the  master's  allocatur  for  costs,  with  a  view  to  an 
attachment,  on  an  affidavit  that  the  defendant  keeps  out  of  the  way, 
to  avoid  being  served*".  In  other  cases,  the  same  degree  of  strictness 
is  not  required  in  the  service  of  the  rule  ;  but  it  is  sufficient  to  leave 
a  copy  of  it  with  the  person  representing  the  party,  at  his  dwelling 
house  or  place  of  abode' :  And,  in  the  King's  Bench,  it  does  not  seem 
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to  be  iiocessai  y  to  shew  the  original  at  the  time  of  service''  ;  but,  in 
thi;  Common  Pleas,  it  seems  that  in  order  to  make  a  perfect  service  of  a 
rule  (ho  orii^inal  rule  must  be  sworn  to  have  been  shewn  to  the  party,  at 
the  time  of  serving  the  copy''.  It  is  not  the  practice  however,  to 
serve  cnlai'ffed  rules  ;  because  both  parties  are  before  the  court*^ : 
And  where  tiie  party  appears,  it  cures  all  irregularity  in  the  service  of 
the  rule**.  When  a  rule  is  obtained,  to  set  aside  proceedings  for  irre- 
^'ularity,  and  to  stay  proceedings  in  the  mean  time,  the  proceedings 
are  suspended  for  all  purposes,  till  the  rule  is  discharged^ :  Therefore, 
where  the  plaintiff  took  an  assignment  of  the  bail-bond,  pending  a 
rule  to  shew  cause  why  it  should  not  be  given  up  to  be  cancelled,  on 
the  defendant's  filing  common  bail,  the  court  of  King's  Bench  set 
aside  the  assignment,  as  having  been  made  too  soon.  But  if  the 
court  direct  proceedings  to  be  set  aside  on  terms,  as  the  payment  of 
costs,  &c.  the  terms  are  considered  as  a  condition  precedent ;  and  till 
they  are  performed,  the  proceedings  stand,  and  the  plaintiff  may  pur- 
sue them,  without  applying  to  the  courts 

On  the  day  appointed  for  that  purpose,  the  counsel  for  the  party 
called  upon  by  the  rule^,  or  his  counsel,  may  shew  cause  against  it, 
cither  upon  or  without  an  affidavit,  as  circumstances  require  :  And,  in 
shewing  cause  against  a  rule,  the  party  must  be  prepared  with  affida- 
vits in  support  of  his  whole  case ;  and  cannot,  after  shewing  cause, 
come  on  another  day  in  the  same  term,  with  better  affidavits'^.  It  is 
also  necessary,  that  an  office  copy  should  be  taken  of  the  rule,  before 
cause  is  shewn,  and  of  the  affidavit  upon  which  it  was  granted' ; 
otherwise  counsel  cannot  be  heard  :  And,  in  the  King's  Bench,  when 
a  special  time  is  limited  in  any  rule,  before  which  any  affidavit  is  re- 
<piired  to  be  filed,  no  affidavit  filed  after  that  time  can  be  made  use  of 
in  court,  or  before  the  master,  unless  it  appear  to  the  satisfaction  of 
the  court,  that  the  filing  of  such  affidavit  within  the  time  limited,  was 
prevented  by  inevitable  accident''.  In  such  case,  a  motion  should 
regularly  be  made,  on  the  day  limited  by  the  rule,  that  the  affidavits 
may  be  filed  nunc  pro  iuncK  But  affidavits  which  ought  to  have 
been  filed  a  week  before  the  term,  may  be  read,  with  leave  of  the 
court,  though  filed  only  three  days  before  the  day  of  shewing  cause"" : 

a  Belairs  v.  Pcultncy,  E.  57  Geo.  III.  K.  B.  {  5  Taunt,  1, 
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And  when  no  particular  time  is  prescribed  lor  filing  the  affidavits, 
they  may  be  sworn  and  filed  at  any  time  before  shewini^  cause, 
though  after  the  day  appointed  by  tiie  rule'.  Previous  to  shewing 
cause,  it  is  usual  to  deliver  over  the  affidavit  to  the  counsel  for  the 
rule,  who  has  a  right  to  make  any  objection  arising  on  the  face  of  it  ; 
and  if  a  doubt  arise,  upon  the  statement  of  the  facts  contained  in  the 
affidavit,  it  is  inspected  by  the  judges,  or  read  by  the  officer  of  the 
court. 

If  cause  be  not  shewn  on  the  day  appointed,  the  counsel  for  the 
party  obtaining  the  rule  may  move,  the  next  day,  to  make  it  absolute'' ; 
which  is  done  as  a  matter  of  course,  if  no  cause  be  shewn,  on  an 
affidavit  of  service.  So,  in  the  Common  Pleas,  if  a  rule  be  drawn  up 
for  a  certain  day,  the  plaintiiT  has  till  the  last  moment  of  that  day  to 
shew  cause,  so  that  it  cannot  be  made  absolute  till  the  next  day''. 
But  the  matter  frequently  stands  over,  by  cons(Mit  of  parties,  or  for 
the  accommodation  of  counsel,  till  a  subsequent  day  ;  when  the  coun- 
sel on  either  side  may  bring  it  on,  by  moving  to  make  the  rule  abso- 
lute, or  discharge  it :  though  if  not  brought  on  or  enlarged  during 
the  same  term,  it  is  of  no  effect,  unless  revived,  as  it  may  be,  in  any 
future  term,  upon  being  served  anew,  and  motion  made  to  revive  it : 
This  is  sometimes  done,  to  save  the  expence  of  new  aflidavits,  and 
obviate  the  objection  of  its  being  a  second  attempt  after  the  first  was 
abandoned.  And  if  a  rule  nisi  has  been  discharged,  in  consequence 
of  a  mistake  of  counsel,  in  stating  the  terms  of  the  aflidavits  on  which 
it  was  founded,  the  case  may  be  re-heard  in  a  subsequent  term'^  In 
the  Common  Pleas,  it  seems  that  cause  cannot  be  shewn  after  the 
day  a])pointed  by  the  rule ;  but  the  party  called  upon  must  wait  until 
the  other  party  move  to  make  it  absolute,  urdess  notice  of  shewing 
cause  on  a  different  day  be  previously  given^ 

When  the  counsel  for  the  party  obtaining  the  rule  is  not  ready  to 
support  it,  he  may  move  to  enlarge  the  rule  till  a  future  day,  in  the 
same  or  the  next  term  ;  which  is  pretty  much  of  course,  when  it  is  in 
his  own  delay  ;  but  otherwise  the  courts  will  not  enlarge  the  rule 
without  consent,  or  some  evident  necessity  ;  and  they  will  never  en- 
large the  plaintiff's  rule,  when  it  would  have  the  effect  of  continuing 
the  defendant  in  custody.  In  like  manner,  when  the  counsel  for  the 
party  called  uj)on  by  the  rule  is  not  prepared  to  shew  cause  against 
it,  he  may  apply  to  enlarge  the  rule  till  a  future  day ;  which  is  a  mat- 
ter of  right,  if  the  rule  was  not  served  in  time,  so  as  to  give  the 


»  1  Cliit.  Rop.  '27.  (a).  13(3.  d  1  Chit.  Kop.  44j. 

*>  3  I'rice,  19S.  '^  Pr.  Keg.  263,  4. 

<•  '2  Taunt.  174. 
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party  a"  oj)|){)r(imity  of  answciinc^  it";  Imt  otherwise  the  courts  may 
impose  upon  l»im  what  terais  they  thiuk  proj)er  :  and  if  the  rule  be  eii- 
larijcd  to  tlie  next  term,  they  commonly  require  him  to  file  his  affida- 
vi(s  a  certain  number  of  days  before  the  term,  so  as  to  give  the 
adverse  party  an  opportunity  of  inspecting  them  ;  in  which  cai-e, 
however,  the  i)arty  shewing  cause  need  not  confine  himself  to  the 
original  afTidavils,  but  is  at  liberty  to  read  any  affidavits  made  since 
tlie  term,  ])rovided  they  were  filed  in  time''.  In  cases  of  executions, 
and  other  matters  requiring  an  early  decision,  the  courts,  towards 
the  end  of  the  term,  will  sometimes  enlarge  the  rule  till  a  day  in 
vacation,  when  it  is  to  be  brougiit  on  before  a  judge  at  chambers. 
But  rules  for  judgment  as  in  case  of  a  nonsuit  in  country  cause.*^, 
should  be  applied  for  early  in  an  issuable  term,  in  order  that  the  plain- 
tiff may  have  sufficient  time  to  shew  cause  in  the  same  term  ;  or  the 
court  will  enlarge  the  rule  till  the  next  term,  and  not  permit  the  par- 
ties to  discuss  it  at  chambers'' :  And  the  court  will  not,  at  the  close 
of  the  term,  grant  a  rule  nisi,  to  shew  cause  at  chambers,  when  the 
party  could  have  come  earlier''.  In  the  Common  Pleas,  the  court  will 
enlarge  no  rule  for  shewing  cause,  unless  notice  be  given  of  motion  to 
enlarge  such  rule,  and  affidavit  made  of  such  notice^ :  And  in  that 
court,  if  a  rule  be  enlarged,  it  may  be  made  absolute  at  any  time  on 
the  last  day  to  which  it  is  eidarged*^. 

On  shewing  cause  against  the  rule,  the  courts  either  make  it  abso- 
lute, or  discharge  it ;  and  that,  either  with,  or  without  the  costs  of 
the  application,  or  such  costs  are  directed  to  abide  the  event  of  the 
suit'^.  When  the  proceedings  are  regular,  and  the  application  is 
made  to  the  favour  and  indulgence  of  the  courts,  the  rule  to  shew  cause 
is  commonly  made  absolute,  on  payment  of  costs  by  the  party  apply- 
ing ;  but  when  the  proceedings  are  irregular,  it  is  in  general  made 
absolute,  with  costs  to  be  paid  by  the  opposite  party*",  unless  the 
rule  be  opposed  in  the  first  instance' :  And  when  a  rule  for  setting 
aside  the  proceedings  is  drawn  up  with  costs,  (as  is  commonly  the 
case,)  if  it  be  made  absolute  generally,  the  party  obtaining  it  is  en- 
titled, by  the  terms  of  the  rule,  to  the  payment  of  costs,  which  the 
master  or  prothonotaries  will  tax ;  and  if  they  are  not  paid  on  demand, 
the  courts  on  motion  will  grant  an  attachment.     But  if  a  rule  nisi 

»  2  Chit.  Rep.  372.  f  2  Taunt.  174. 

*>  Wrightson   V.   Mason,  E.    27    Geo.  lit.  S  But,  in  tlie  Common  Pleas,  costs  cannot 

"'  "•  it  seems  be  given,  on  refusal  of  a  rule  to 

•^  1  Chit.  Rep.  232.  shew  cause.  2  Blac.  Rep.  769. 

•^  2  Chit.  Rep.  266.  b  j  chit.  Rep.  398,  9.  in  notis. 

*^  Notice,  M.  2  Geo.  II.  §   1.  C.  P.  and  sue  J  2  Chit.  Rep.  241. 
Cas.  C.  P.  67. 
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be  granted  for  sotlinj;  aside  procoedint^s  for  irren'ularily,  without  say- 
ing with  costs,  and  this  rule  be  afterwards  made  absolute,  no  cause 
being  shewn,  it  must  be  made  absolute  in  the  tcrnis  in  which  it  was 
moved,  without  adding  costs''.  And  though  the  rule  be  drawn  up 
with  costs,  yet  the  courts  will  sometimes,  tjjough  rarely,  make  it 
absolute  without  costs'*,  in  which  case  each  party  pays  his  own  ;  or 
they  will  direct  the  costs  to  abide  the  event  of  the  suit,  in  which  case 
the  party  ultimately  succeeding  is  entitled  to  them  :  And  whenever  a 
rule  is  drawn  up  with  costs,  and  the  courts  do  not  mean  the  party 
should  have  them,  they  will  mention  it. 

If,  upon  shewing  cause,  it  ap|)ear  that  there  was  no  ground  or 
foundation  for  the  rule,  the  courts  will  discharge  it,  with  costs  to  be 
paid  by  the  party  applying  ;  and  it  is  a  general  rule,  in  the  Kin^-'s 
Bench,  that  in  all  cases  where  a  rule  is  obtained  to  shew  cause  why 
proceedings  should  not  be  set  aside  for  irregularity  with  costs,  and 
such  rule  is  afterwards  discharged  generally,  without  any  special 
direction  upon  the  matter  of  costs,  it  is  understood  to  be  discharged 
with  costs,  and  the  latter  rule  must  be  drawn  up  accordingly*^.  But  if 
there  was  any  ground  for  the  rule,  and  it  is  not  drawn  up  with  costs 
the  courts  will  in  general  discharge  it  without  costs'' ;  or  they  will 
sojnetimes  order  the  costs  to  abide  the  event  of  the  suit :  And  where 
nothing  is  said  about  costs  in  the  rule,  or  by  the  courts  on  makiu"  it 
absolute,  or  discharging  it,  they  are  considered  as  costs  in  the  cause 
and  must  be  paid  to  the  party  ultimately  succeeding,  if  the  rule  be 
made  before  judgment'' ;  but  if  it  be  not  made  till  afterwards,  they 
depend  entirely  on  the  rule ;  and  if  nothing  be  said  therein  concernin"- 
them,  each  party  will  have  to  pay  his  own  costs.  If  a  party  obtain  a  rule 
to  shew  cause,  requiring  two  things  with  costs,  although  he  be 
clearly  entitled  to  one,  yet  if  he  fail  as  to  the  other,  he  shall  not  have 
costs  ;  for  the  adverse  party  was  under  the  necessity  of  coming  into 
court  to  resist  the  latter. 

In  the  King's  Bench,  particular  days  are  aj)pointed  for  certain 
business;  as  Tuesdaij  and  Friday,  which  are  called  paper  days 
for  going  through  the  paper  of  causes,  wherein  conciliums  have  been 
moved  for,  on  the  plea  side,  and  Wednesday  and  Saturday,  for 
transacting  business  on  the  crown  side.  All  motions  or  rules  in  mat- 
ters of  length  or  consequence,  are  appointed  for  certain  days,  and 

aPcr  C«r.  H.  37  Geo.  III.  K.  B.   and  see  East,  82.    4  East,  313.     1  Chit.  Rep.  136. 

1  Chit.  Rep.  39S.  faj.  399.  499. 

b  Stcbbing  V.  Hunt,  l"Chit.  Rep.  3S4,  5.  in  <»  I  Chit.  Rep.  399.  in  uotii. 

notis.  Id.  397.  399.  e  ij_  359. 

c  R.  M.  37  Geo.  Ill,  K.  B.    7  Durnf.   &, 
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called  on  first'  :  A'>tJ  special  cases  from  the  assizes  should  regularly 
be  set  <lo\vn  for  argument,  within  the  first  /owr  days  of  the  fol- 
Iowin"-tern5''.  But  no  cause  can  be  set  down  for  argument  on  the 
first  jjapcr  day,  or  on  the  four  last  days  of  business  in  terra  :  Yet, 
ui)on  the  day  which  would  otherwise  be  the  last  paper  day,  common 
things  may  be  set  down,  unless  it  be  the  last  day  of  terra.  Special 
causes  are  to  be  entered  for  argument  with  the  clerk  of  the  papers,  at 
least  four  days  exclusive  before  the  day  of  argument*' ;  of  which 
notice  shouUI  be  forthwith  given  to  the  attorney  or  agent  on  the  other 
side  :  and  all  such  causes  must  be  argued  in  the  order  they  are 
entered,  and  not  adjourned  to  any  future  day,  by  consent  or  other- 
wise ;  unless  the  court  shall  for  reasonable  cause,  verified  by  affidavit, 
upon  ap|)lication  made  by  either  of  the  parties,  their  attorney  or  agent, 
at  least  two  days  before  the  day  of  argument,  otherwise  order'*.  The 
paper  books  in  causes  entered  with  the  clerk  of  the  papers  for  argu- 
ment on  Tuesday,  must  be  delivered  to  the  chief  justice  and  the  rest 
of  the  Judges,  on  the  Saturday  preceding ;  and  those  entered  for 
argument  on  Friday,  must  be  so  delivered  on  the  Tuesday  pre- 
ceding^ 

In  the  Common  Pleas,  if  a  special  case  be  made  at  nisi  prius,  it 
may  be  set  down  for  argument,  in  the  court  book  or  paper  kept  by 
the  secondaries,  within  the  first  ybur  days  of  the  term,  as  a  matter 
of  course  ;  but  it  cannot  be  set  down  afterwards,  without  a  special 
application  to  the  court :  And  it  is  a  rule  in  that  court,  that  no  cause 
be  put  in  the  book  to  be  argued,  after  the  last  day  of  arguments, 
unless  the  court  be  thereupon  moved,  and  shall  order  it'.  Also,  by  a 
late  rule  of  the  same  court",  "  all  sj)ecial  arguments  on  demurrers, 
and  other  special  arguments,  are  to  be  heard  on  the  day  next  before 
the  sitting  day  at  nisi  prius  in  Middlesex,  and  the  day  next  after 
the  sitting  day  at  nisi  prius  in  London,  and  on  no  other  days  ;"  and 
no  argument  is  allowed  on  the  iowv  first,  or  four  last  days  of  the 
term*".  All  special  cases  for  argument  must  in  this  court  be  set  down 
with  the  secondaries,  four  days  exclusive  before  the  day  of  argu- 
ment ;  which  is  done  on  producing  the  case,  signed  by  a  Serjeant  on 

aPref.to  Hur.  V.  c  gee  a  former  rule  of  E    1653. 

»»  Per  LordKtiiyon,  in  CuUer  v.  Powdl,   H.  "  R.  M.  30  Geo.  II.  K.  B.  1  Eur.  5'Z. 

3,5  Geo.  III.  K.  B.  Lord Maynjeld  \\\shG(\  to  <^  R.  T.  40  Geo.  III.  K.  B.    1  Kast,  131. 

relax  this,  which  is   the  old    iiile  ;   but  on  *"  R.  T.  12  Geo.  I.  C.  P. 

consideration,  the  conrl  of  King's  Bench,  in  E  R.  M.  47  Geo.  III.  C.  P.     By  a    former 

the  above  case,  thought  it  right  to  adiu  re  to  rule,  they  were  to  be  heard  on  Mundnys  ami 

it:   And  in  JM.    38   Geo.   Ill,  this  rule  not  Thursdays  on\y.  R.  H.  42  Geo,  III.  C.  P.  3 

having  been  observed,   the  court  directed  it  Bos.  &  Pul.  110. 

to  be  ptremptory  in  future.  •>  R.  T.  12  Geo.  I.  (n).  C,  P. 
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each  side,  witli  a  motion  paper  for  a  concilium  ,  and  the  rule  is  drawn 
up,  and  cause  set  down  at  the  same  time.  Demurrers  are  set  doun 
in  like  manner,  on  produciuiif  the  entry  on  the  roll ;  and  such  as  are 
not  intended  to  he  arj^ueti  may  be  set  down  of  course,  for  any  day 
except  the  four  first  and  four  last  days  of  term  ;  but  if  there  he  not 
/our  days  between  the  day  of  setting  them  down  and  the  day  of 
argument,  the  court  must  he  applied  to  for  leave,  which  is  always 
given,  if  it  he  a  demurrer  merely  for  delay,  and  not  intended  for 
argument ;  and  they  may  even  be  set  down  for  the  last  day  of  term". 
The  paper  books  in  this  court  are  required  to  he  delivered  to  the 
lord  chief  justice,  and  the  other  judges,  two  days  (exclusive  of  the 
day  of  such  delivery,)  before  the  day  on  which  the  causes  shall  have 
been  set  down  for  argument'' :  And,  in  both  courts,  the  exceptions 
intended  to  be  insisted  upon  in  argument,  should  be  marked  in  the 
margin^  In  the  Exchequer,  the  court  formerly  never  sat  on  the  plea 
side  on  Mondays  and  Thursdays,  because  on  those  days,  until  the 
late  act  of  parliament',  for  enabling  the  Lord  Cliief  Baron  for  the  time 
being  to  sit  alone  in  equity,  the  whole  court  always  sat  in  the  Ex- 
chequer chasnber,  hearing  causes  in  equity'^.  Since  that  time,  thi^ 
three  puisne  Barons  sit  regularly  on  those  days,  as  well  for  the  dis- 
patch of  the  ordinary  business  on  the  plea  side  of  the  court,  as  for 
hearing  motions  inequity,  unconnected  with  causes  pending  before  the 
Lord  Chief  Baron".  But  motions  in  causes  proceeding  to  a  hearing 
before  the  Lord  Chief  Baron,  can  only  be  made  before  him,  when 
silting  alone*^. 

In  the  King's  Bench,  all  rules  enlarged  till  the  next  term'^,  and 
rules  for  new  trials  which  stand  over  from  one  term  to  another'',  are 
entered  in  the  peremptory  paper,  and  fixed  for  certain  days,  called 
peremptory  days  ;  and  must  be  heard  upon  the  respective  days  for 
which  they  are  made  peremptory,  unless  special  ground,  by  affidavit 
or  otherwise,  be  shewn  to  the  court,  for  postponing  such  rules'.  And 
for  enforcing  this  practice,  it  is  ordered,  that  "  no  rules  in  causes  en- 
tered in  the  peremptory  ])apcr  be  enlarged  during  the  term,  or  put  off* 
from  the  aj)pointed  day,  by  consent  of  counsel,  or  the  attornies  con- 
cerned therein,  without  previous  application  to,  and  special  leave  of 

■  Imp.  C.  P.  348.  552.  and  see  Barnes,  165.  «  9  Price,  15. 

2  Chit.  Rep.  372.  ^  Id.  iliid.  and  see  4  Price,  309. 

IJ  R.  M.  49  Geo.  III.  C.  P.   1  Taunt.  412.  g  R.  M.   30  Geo.  11.  R.   H.   6  Geo.    III. 

=  R.  E.   2  Jac.  II.  revived   by  R.  H.    38  R.  H.  15  Geo,  III.  R.  M.  17  Ceo.  III.  K.  B. 

Geo.  III.  K.  B.  and  see  R.  H.  48  Geo.  III.  Prcf.  to  Bur.  V.  1  Bur.  9.  3  Bur.  1842. 

C.  P.  1  Taunt.  203.  ''  1  Sniilh  R.  193. 

d  57  Geo.  III.  c.  60,  '  R.  H.  36  Geo,  III.  K.  B. 
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the  court'."  In  the  Common  Pleas,  enlarged  rules  are  set  down  m 
the  peremptory  or  remanet  paper,  for  each  of  the  first  four  days  of 
the  term,  and  called  on  alter  the  common  motions  are  disposed  of. 
All  rules  for  new  trials,  which  stand  over,  are  set  down  in  the  same 
paper,  and  proceeded  in  at  the  pleasure  of  the  court :  And  such 
matters  as  have  been  argued,  and  in  which  the  court  have  not  given 
judgment,  are  likewise  set  down  in  the  peremptory  paper. 

If  a  rule  be  drawn  up  wrong  by  mistake,  the  courts  will  order  it  to 
be  set  right ;  or  if  made  absolute  or  discharged  by  surprise,  or  in  con- 
sequence of  a  mistake  of  counsel,  in  stating  the  terms  of  the  atfidavits 
on  which  it  was  founded'',  they  will  open  it.  But,  in  the  King's 
Bench,  if  any  cause  shall  have  been  moved  in  court,  in  the  presence 
of  the  counsel  of  both  parties,  and  the  court  shall  have  thereupon 
made  a  rule  between  them,  the  same  shall  not  be  again  moved  contrary 
to  such  rule,  under  peril  of  an  attachment*^ :  And  the  court  of 
Common  Pleas  will  not  open  the  rule  for  an  attachment,  on  the  mere 
affidavit  of  the  party,  that  he  has  not  been  served  ;  at  least,  unless  he 
shew  some  mistake  in  the  service''.  In  the  Exchequer,  if  the  court 
open  a  rule,  made  absolute  on  the  usual  affidavit  of  service,  to  give 
the  parly  an  opportunity  of  shewing  cause,  they  will  not  hear  affida- 
vits, sworn  after  the  day  on  which  the  rule  had  been  made  absolute^ 

In  hearing  motions,  the  course  formerly  observed  in  the  King^s 
Bench  was,  to  begin  every  day  with  the  senior  counsel  within  the 
bar,  and  then  to  call  to  the  next  senior  in  order,  and  so  on,  as  long 
as  it  was  convenient  to  the  court  to  sit ;  and  to  proceed  again,  in  the 
same  manner,  upon  the  next  and  every  subsequent  day,  although 
the  bar  had  not  been  half,  or  perhaps  a  quarter  gone  through,  upon 
any  one  of  the  former  days ;  so  that  the  juniors  were  very  often 
obliged  to  attend  in  vain,  without  being  able  to  bring  on  their  motions, 
for  many  successive  days'.  This  practice  bearing  hard  upon  junior 
counsel,  Lord  3IansJield  introduced  a  different  rule,  which  has  ever 
since  been  adhered  to,  of  going  quite  through  the  bar,  even  to  the 
youngest  counsel,  before  he  would  begin  again  with  the  »eniors  ; 
even  though  it  should  happen  to  take  up  two  or  more  days,  before 
all  the  motions  which  were  ready  at  the  bar  upon  the  first  day,  couki 
be  beards  The  same  course  is  observed  in  the  Common  Pleas ; 
where  they  begin  with  the  king's  senior  serjeant,  and  go  regularly 
through  the  bar,  before  they  begin   again.     In  the  Exchequer,  the 

•  R.  E.  41  Geo.  III.  K.  B.   1  Ea^t,  496.  628. 

b  1  Chit.  Rep.  445.    Ante,  507.  e  5  price,  584.   Ante,  506. 

c  R.  H.  3  Jac.  I.  K.  B.  and  see  2  Chit.  ^  1  Bur.  57. 
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'^  1  New  Rep.  C.  P.  256.  and  sec-  5  Taunt, 
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C-v^lirt  will  not  ;\llo\v  more  than  two  motions  to  be  made  successively 
by  the  same  counsel,  till  tliey  liave  gone  through  the  rest  of  the 
bar*. 

When  a  matter  comes  before  the  court  on  a  rule  to  shew  cause,  as 
on  a  motion  for  a  new  trial'*,  in  arrest  of  judijment,  or,  in  the  King's 
Bench,  to  quash  an  order  of  sessions,  &c.  all  the  counsel  are  heard  on 
each  side;  the  counsel  who  shew  cause  first,  and  then  the  counsel  on 
t5)e  other  side  :  If  there  are  several  counsel,  the  ftenior  begins.  When 
a  matter  comes  before  the  court  on  a  rule  fi)r  ii  concilium,  as  on  a 
special  verdict  or  special  case,  demurrer,  writ  of  error,  or,  in  the 
King's  Bench,  on  a  motion  to  quash  a  coirviction,  &c.  one  counsel 
only  (commonly  the Juniur,)  is  heard  on  each  side  :  And  where  a  case 
is  sent  out  of  Chancery,  for  the  opinion  of  the  court  of  Common  Pleas, 
they  will  only  hear  one  counsel  for  each  separate  interest;  though  the 
parties  who  have  a  coiiiraon  interest,  be  placed  adversely  to  each 
other  in  the  suit*^.  On  a  sj)eciul  verdict  or  sj)ecial  case,  the  counsel 
for  the  plaintiff  begins  first ',  or,  on  a  demurrer,  writ  of  error,  or 
motion  to  quash  a  conviction,  the  counsel  for  the  party  objecting  : 
the  counsel  for  the  other  party  is  then  heard  in  answer,  and  the 
counsel  who  began  first  replies.  When  the  defendant  is  brought  up 
for  judgment  in  the  King's  Bench,  after  trial  in  a  criminal  case,  the 
defendant's  affidavits  are  first  read,  and  then  the  prosecutor's  affi- 
davits ;  after  which,  the  defendant's  counsel  are  first  heard,  and  then 
the  prosecutor's  counsel.  When  he  is  brought  up  on  a  judgment  by 
default,  the  prosecutor's  affidavits  are  first  read,  and  then  the  defen- 
dant's affidavits  ;  after  which  the  prosecutor's  counsel  are  first  heard, 
and  then  the  defendant's  counsel  :  When  there  are  no  affidavits,  the 
defendant's  counsel  always  begin*.     Upon   an  appeal  to  the  sessions, 

•  4  Price,  345.  down  a  rigid  rule,  that  they  would  hear  o:-.ly 

I*  In //(Vary  term    1823,   the  chief  justice  one  counsel  on   each  side,  which   might   be 

intimated  to  the  bar  of  the  court  of   King's  productive    of   inconvenience  ;      but   they 

Bench,  that  as  it  was  of  high  importance  to  trusted  to  the  discretion  of  the  bar,  not  to 

the  public,   and  to  the  suitors  in  the  parti-  occupy   their    time,    by    going     severally 

cular  causes  in    which   rules    nisi  for   new  through   the  whole  case,  where  it  was  not 

trials   had    been    granted,  that   those  rules  absolutely  necessary  to  the  interests  of  their 

should  be  disposed   of   duiini,'  the  term,  or  client.     A    simitar   regulation  was  stated  to 

so  soon  after  as  possible,  the  court    would  have  been  made  before,  in  the    time  of  lord 

wish  to  hear  only  one  counsel  on  each  side:  Ellenborough,  when  there  was  an  anear  of 

They  thereforerequested,  that  the  ju;u'orf  in  rules  for  new  trials  j  which    regulation   liad 

each  case,  would   not  address  them,  after  for  some  lime  been  rigidly  observed,  but  it 

their  tenior  had  been  heard,  unless  they  felt  was  understood  that  it  would  not  be  perma- 

that  he  had  omitted  some  important  fact,  or  nent. 

some   material    argument,  which   ouu;ht   to  '^2  Marsh.  413. 

have  been  presented  to  the  attention  of  the  "*  Barnes,  ISf). 

comt.     Thry  did  not,  however,  mean  tolay  *   R.  M.  29  Geo.  lit.  K.  B. 
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against  an  order  of  filiation,  (he  respondents  are  to  begin  by  support- 
ms  their  order,  as  in  all  other  cases^  In  the  Exchequer,  if  counsel 
on  either  side  appear  to  argue  a  special  case,  on  the  day  appointed 
by  the  rule  for  a  concilium,  and  the  counsel  for  the  other  party  do 
not  attend,  the  counsel  in  attendance  will  be  heard,  and  the  court  will 
oive  judi^ment  in  the  absence  of  the  other  counsel ;  and  they  will  not, 
on  any  occasion,  permit  the  case  to  be  opened  again,  for  the  purpose 
of  giving-  the  counsel  who  may  have  been  absent,  an  opportunity  of 
arguing  it ;  the  necessary  attendance  of  counsel  in  another  court,  not 
being  considered  to  be  a  sufficient  reason  for  their  being  absent  from 
this  court,  on  the  day  apj)ointed  for  an  argument  here''. 

After  a  special  argument  on  a  concilium,  it  is  usual  for  the  courts 
to  call  upon  each  of  the  counsel  or  serjeants  concerned,  to  make  a 
motion  ;  which  is  called  moving  for  their  argument :  but  it  seems  that 
in  the  King's  Bench,  it  is  not  the  practice  to  call  upon  the  counsel  to 
move  for  their  argument  as  a  matter  of  course,  though  it  is  said  to  be 
otherwise  in  the  Common  Pleas'".  And  where  it  was  moved,  in  the 
latter  court,  for  leave  to  justify  bail,  after  two  serjeants  had  moved  for 
their  arguments,  the  court  would  not  receive  this  motion,  till  the  j)aj)er 
was  gone  through''.  On  motions  for  judgment  without  argument,  on 
paper  days  in  the  King's  Bench,  one  shilling  is  paid  for  each  motion, 
by  the  counsel  making  it,  to  the  box  ;  which  is  called  boxmoneij,  or 
high  bar  money,  and  paid  by  the  secondary  on  the  ])lea  side,  into  the 
hands  of  the  clerk  of  the yimior  judge,  in  order  to  be  by  him  paid 
over  to  the  judges  of  the  court  in  equal  shares,  to  be  disposed  of  by 
them  for  such  charitable  purposes  as  they  in  their  discretion  shall 
think  proper*.  On  the  last  day  of  term,  two  shillings  are  paid  in  that 
court  for  the  first  motion,  and  one  shilling  for  every  motion  afterwards. 
In  the  Common  Pleas,  there  are  no  payments  of  this  nature  :  but  on 
entering  satisfaction  on  the  roll,  it  is  usual  for  the  plaintiff*  to  pay  one 
shilling  for  every  hundred  pounds  recovered  to  the  secondary,  who 
pays  it  over  to  the  juwior  judge's  clerk,  by  whom  it  is  distributed 
among  the  prisoners  in  the  Fleet  Prison. 

A  petition  is  usually  exhibited,  in  order  to  obtain  some  favor  or 
relief,  proceeding  from  the  court  or  a  judge,  &,c.  without  calling  upon 
the  other  party  to  shew  cause  against  it;  as  for  prisoners  to  Uslvg 
day  rules  allowed  them  by  the  court  in  term-time* ;  or  to  be  relieved 
against  the  extortion  of  gaolers?,  &c.  or  discharged  from  imprison- 

a  12  East,  5^0,  e  r,  T.32,  33  Geo.  II.  K.  B.  2  Bur.  8fi7, 

">  9  Price,  33.  ,  ^„^^^  o,,^^  g_  Append.  Chap.  XV.  §  47. 

'»WiIs.7C.  g  >/„/,,  231,  2. 
d  Pr.  Roj.  2C5, 
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merit  under  llie  Lords'  act";  or  lor  /:>«t<;jtr.s  to  be  admitted  to  sue 
in  forma  pauperis^ ;  or  infants  to  sue  by  jyrocheln  amy,  or  defend 
by  guardian",  &c.  In  tbe  case  of  prisoners,  the  petition  is  exhibited 
to  tbe  court ;  in  tbe  other  cases,  to  a  juJ<j;e  at  chambers  ;  or  it  may 
be  exhibited  to  the  mattter  of  the  rolls,  for  an  orijrinal  writ  to  be 
issued,  after  a  writ  of  error  on  a  judijment  by  default',  or  \'or  a  mend  in  ir 
an  original  writ* ;  to  the  lords  of  the  treasury,  for  the  plaintilF  to 
obtain  money  levied  on  a  capias  utlagatum^ ,  to  the  attorney 
general,  for  the  allowance  of  a  writ  of  error,  where  the  king  is 
concerneds;  or  to  the  house  of  lords,  for  the  plaintiff*  in  error  to 
return  a  writ  o{  certiorari  out  of  tbe  regular  course'',  or  to  have  the 
cause  appointed  for  a  short  day'". 

Analogous  to  the  proceedings  in  court,  by  motion  and  rule,  is 
the  practice  by  summons  and  order  at  a  judge's  chambers,  of  which 
something  has  been  already  said  in  a  preceding  chapter'.  This 
practice  seems  to  have  arisen,  partly  from  the  overflowing  of  the 
business  of  the  courts  in  terra-time,  and  partly  from  the  necessity  of 
certain  proceedings  being  had  in  vacation,  when  the  courts  are  not 
sitting  :  And  although  extremely  burthensome  to  the  judges,  yet  it 
manifestly  tends  to  the  advantage  of  the  suitor,  the  ease  of  the 
practitioner,  and  the  general  advancement  of  justice,  by  preventing 
the  expense,  trouble  and  delay,  which  would  ensue,  if  an  application 
to  the  courts  were  in  all  cases  necessary. 

It  was  formerly  a  rule,  that  "  no  attorney,  or  other  person,  should 
be  summoned  to  attend  any  justice  of  the  King's  Bench,  nor  any 
matters  be  transacted  before  such  justice  at  his  chambers,  or  elsewhere 
out  of  court,  during  tbe  sitting  of  the  court  at  JJ'estminster^.'^  But 
this  rule  has  been  recently  discharged,  in  the  King's  Bench' :  and  it 
is  now  the  practice  in  that  court'",  as  well  as  in  the  Common  Pleas", 
for  one  of  the  judges  to  attend  daily  at  chambers,  during  term,  from 
half  past  three  until^iioe  o'clock.  Also,  by  a  late  act  of  parliament, 
**  the  judges  of  the  courts  of  King's  Bench  and  Common  Pleas, 
and  barons  of  tbe  Exchequer  at  IVestminster,  and  the  justices  of 
Chester,   are  authorized,   during  their  respective  circuits  for  taking 

«  Anlc,   379,  &r.   Ai.pcml.    Cl.ap.    XV.  ''   W.  Append.  Chap.  XLIV.  §  1 15. 

§  53.  '  Chap.  XVIH.  p.  475,  fi^c. 

•»  Ante,  93.  Append.  Chap.  IV.  §  9.  ^  R.  M.  U  Geo.  I,  K.  B.  and  sec  R.  T. 

c  Aale,  95.  Append.  Chap.  IV.  §  11,  12.  li  Car.  11.  K.  B.  R.  H.  17  Geo.  II.  C.  P. 

«1  Ante,  lO-i,  5.  Append.  Chap.  V.  §  '27.  >  R.  M.  2  Gi'O.  IV.  K.  B.  5  Barn.  St  AJd. 

^  Poi-^Chap.  XLIV.    Append.    Chap.  V.  CI 7. 
§  30.  n>  5  uarn.  &  Aid.  217. 

^  Ante,  135.  Append.  Chap.  VII.  §  25,  »  Notice,  M.  3  Geo.  IV.  C.  P. 

8  Post,  Chap.  XLIV.  o   |  Geo.  IV,  c.  55.  §  5. 
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tlie  assizes,  (o  grant  such  and  the  like  summonses,  and  make  such 
and  the  like  orders,  in  all  actions  and  prosecutions  depending  in  any 
of  his  majesty's  courts  of  record  at  Westminster,  in  which  the  issue, 
f  hrought  to  trial,  would  be  to  be  tried  upon  such  their  respective 
circuits,  as  if  such  justices  of  the  courts  of  King's  Bench,  &c.  were 
fpspectivcly  judges  of  the  court  in  which  such  actions  or  prosecutions 
are  depending,  although  such  respective  justices  of  the  courts  of 
Kin«T's  Bench,  &c.  may  not  be  judges  of  the  court  in  which  such 
actions  or  prosecutions  are  depending  ;  and  such  summonses  and 
ordiMS  shall  be  of  the  same  force  and  effect,  as  if  such  justices  of  the 
courts  of  King's  Bench,  &c.  were  respectively  judges  of  the  courts 
in  which  such  actions  or  prosecutions  are  depeiiding :  And,  for  the 
purposes  of  this  act,  the  counties  palatine  of  Lancaster,  Durham, 
and  Chester,  shall  be  taken  to  be  counties  on  the  circuits  of  the 
respective  justices  of  the  courts  of  King's  Bench,  &c." 

The  order  of  a  judge  is  sometimes  absolute  in  the  first  instance  ; 
as  io  hold  to  bail,  to  charge  a  person  in  custody  on  a  criminal 
account  with  a  civil  action,  or  to  docket  a  roll  after  the  lapse  of  a 
year,  &c.  And  where  a  rule  is  drawn  up  in  term,  time,  as  a  matter 
of  course,  on  a  motion  paper  signed  by  counsel,  as  to  bring  money 
into  court,  to  change  the  venue,  to  plead  several  matters,  or  for  a 
special  jury,  or  view,  &c.  a  judge's  order  may  be  had  in  the  first 
instance,  in  the  King's  Bench,  for  the  clerk  of  the  rules  to  draw 
it  up  in  vacation,  on  producing  a  motion  paper  so  signed.  So,  in 
the  Common  Pleas,  a  judge's  order  may  be  obtained  in  the  first 
instance,  for  the  secondaries  to  draw  up  a  rule  in  vacation,  to  bring 
money  into  court,  or  for  a  special  jury,  on  producing  a  motion  paper 
signed  by  a  serjeant ;  for  in  these  cases,  a  Serjeant's  hand  would  be 
sufficient  in  term  time :  but  in  the  other  cases,  of  changing  the 
venue,  &c.  where  an  application  must  be  made  to  the  court  in  term, 
a  summons  must  first  be  served  in  vacation,  for  the  secondaries 
to  be  at  liberty  to  draw  up  the  rule.  An  order,  however,  is  in  general 
preceded  by  a  summons,  for  the  attendance  of  the  attorney  or  agent 
of  the  opposite  party,  before  a  judge  at  chambers,  to  shew  cause 
against  it :  And  where  a  judge  has,  upon  hearing  a  party  on  sum- 
mons, refused  an  order,  an  aj)pcal  can  only  be  made  to  the  court^ 
In  some  cases,  a  judge's  order  is  drawn  up,  in  default  of  appearance, 
on  the^r*i  summons;  as  for  a  «i«per«ec/eas  to  discharge  the  defendant 
out  of  custody  in  the  King's  Bench,  for  not  declaring  against  him  in 
due  lime  :  but  in  general,  there  must  be  three  summonses,  before  the 
judge  will  make  an   order   for  non-attendance''.     And   in  vacation^ 

»  ^  Ta'int  3:.0  and  soe  1  Chit.  Rep.  124,  23'i.  24S.  faj.     <»  An!?,  372. 
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when  (he  court  is  not  si(tini^,  some  tliiiit^s  arc  alloutn!  to  be  clone  by  a 
judge  at  ehauibers,  uliicb  in  term  time  must  be  moved  in  court ;  as  to 
enter  up  judgment  on  a  warrant  of  attorney,  above  one  and  under  ten 
years  old.  or  to  refer  it  to  the  master,  or  prothonotary,  to  compute 
principal  and  interest  on  bills  of  cxchaui^e,  or  promissory  notes,  &c/  : 
In  the  fortner  case,  the  or(U'r  is  granted  in  the  first  instance  ;  but  in 
the  latter,  it  is  preceded  by  a  summons.  A  judge  at  chambers  will 
not  set  aside  an  execution,  or  other  act  of  the  court  ;  but  where  the 
justice  of  i!ie  case  requires  it,  he  will  stay  the  prDccedings  thereon  in 
vacation,  to  give  the  |)arly  an  opportunity  of  applying  to  the  court 
in  the  ensuing  term. 

The  order  obtained  uj)on  a  summons  is,  however,  subject  to  an 
appeal,  and  the  validity  of  it  may  be  injpeached  two  ways  ;  either  by 
moving  the  court  to  set  it  aside'',  or,  if  made  in  vacation,  by  applying, 
in  the  next  term,  to  set  aside  the  j)rocecdings  tha*  have  been  had 
under  it''.  But  if  the  order  be  acquiesced  under,  it  is  as  valid  as  any 
act  of  the  court'' :  And,  in  the  King's  Bench,  a  judge's  order  for  a 
prisoner's  discharge  under  the  Lords'  act,  made  out  of  term,  has 
been  held  to  be  final'.  Indeed,  if  it  become  necessary  to  enforce  a 
judge's  order  by  attachment,  or  other  act  of  the  court,  there  must  be 
a  previous  motion  to  make  it  a  rule  of  courts 

The  summons  issued  by  a  judge  of  any  of  the  courts  of  law  at 
JVestminster^  is  subject  to  the  duty  of  one  shilling,  and  the  order 
made  or  given  by  a  judge  of  any  of  the  said  courts,  and  the  copy  of 
every  such  order,  to  the  duty  of  half  a  crown,  by  the  general  stamp 
acts^ ;  except  such  orders  and  summonses  as  shall  be  made  on  the 
application  of  any  prisoner  or  insolvent  debtor,  and  except  all  sum- 
monses and  orders  for  the  delivery  of  the  particulars  of  a  plaintiff's 
demand,  or  for  staying  proceedings  on  payment  of  debt  and  costs, 
and  all  summonses  and  orders  for  time  to  plead,  reply,  or  rejoin,  after 
the  first  order  for  that  purpose. 

»  Jnie,  493.  Rr.per,  id.  65.   fa.)  Ante,  387. 
''  1  Chit.  Rep.  246.  ^  4  Bur.  2569.  Per  Ld.  Kenyan,  in  Curtis 

*=  4  Bur.  2569.  i'.  Taylor,  E.  35  Geo.  III.  K.  B. 
**  1  Taunt.  47.  «  48  Goo.  III.  c.  149.&A*rf.  Part.  II.  §  III. 

*  Doug.  68.  IVehiUr  v.   m'.kiiisou,  II.  26  55  Geo.  III.  c.  184.  Sched.  Part  II.  §  HI. 
Geo.  III.  K.  B.  3    Moore,   64.  Jameson  v. 
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Of  Motions  and  Rules,  peculiar  to  the  Action  of 
Ejectment;  and  Affidavits  in  support  of  them  ; 
and  of  such  Motions  and  Rules  as  are  not  neces- 
sarily connected  nHh  any  Suit. 

npiIICRE  are  some  motions  and  rules  ])eculiar  to  (lie  action  of 
ejectment^,  which,  from  their  frequency  an<i  iiiii)ort»nce,  re- 
quire particular  attention  ;  such  as,  on  beludf  of  the  lessor  of  the 
plaintiff,  for  judgment  against  the  casimZ  ejector'',  in  ordinary  c.iscs, 
or  against  the  real  ejector,  on  a  vacant  possession,  in  the  King's 
Beach  ;  that  service  of  the  declaration  on  a  relation  or  servant,  &c.  may 
be  deemed  good  service'^^ ;  or,  when  a  landlord  proceeds  on  the  statute 
]  Geo.  IV.  c.  87.  that  the  tenant  may  give  such  undertaking'',  and 
enter  into  such  recognizance,  as  are  required  by  that  statute  :  On  behalf 
of  the  tenant,  &c.  they  are  to  set  aside  a  judgment  against  the  casual 
ejector  for  irregularity,  or,  when  regular,  upoii  an  affidavit  of  merits, 
and  payment  of  costs  ;  the  common  consent  rule^ ;  for  the  landlord 
to  be  admitted  to  defend,  with  or  without  the  tenant*^;  or  for  a  tenant 
in  common,  joint-tenant,  or  coparcener,  to  confess  lease  and  entry, 
and  also  ouster  of  the  nominal  plaintiff,  in  case  an  actual  ouster  of 
the  j)laintiff's  lessor,  by  the  defendant,  shall  be  proved  at  the  trial, 
but  not  otherwise^.  Of  these  therefore  in  their  order  ;  first  premising 
a  few  general  observations,  on  the  nature  and  foundation  of  the 
remedy  by  ejectment. 

The  action  of  ejectment  is  a    mixed  action,  by  which  a  lessee  for 
years,  when  ousted,  may  recover  his  term,  and  damages  ;  it   is  real 

»  For  the  history  of  this  action,  for  wiioni.  Ed.  3'27,  &.c.  &  2  Phil.  Evid.  4  Ed.  169,  &c. 

and  in  what  cases  it  lies,  and  in  what  not,  and  for  the  practice  in  general,  '2  Cromp.  'Z 

and  the  proceedings  therein,  see  the  Trea-  Sel.    Pr.  Imp.   K.  B.  &   C.  P.  Burn's  K.  B. 

tises  of  Gilbert,  Runntngton,    and    Adann  ;  Lee's  Pr.  Diet.  &  '2  Archh.   tit.  Ejulmenl. 

the  Abridgments  of   Rolle,  D'A'ivers,  Viner,  ^  Append.  Chap.  XX  §  31,  2,  3. 

and  Bacon,  tit.  Ejectment  ;  Comyn's    Digest,  »=  Id.  §  27,  8. 

same  title,     &     tit.  Pleader,  2  Z.  3  Blac,  ^  Id.  §  58. 

Com.    199,    &.C.    and   Buller's,    Espinasse's,  e  /^_  §  39^  &c. 

&    Settcyti's  2Vi*t    Priiis,  tit.  Ejectment.  For  '  Id.  §  49,  &c. 

the  evidence  therein,  see  Peake's  Evid.    5  8  Id.  §46. 
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in  respect  ol"  (Ijc  lands,  Imi.  pernunurm  resj)oct  ol  llie  daiim'^es''.  This 
beiiiij  a  possessory  remedy,  the  lessor  oi"  the  plainlill"  must  have  a 
right  of  entry,  on  the  day  of  tlie  demise'' ;  and  therefore,  an  t-ject- 
ment  wili  not  He,  when  the  rijjht  of  entry  is  taken  away,  as  in  the 
case  of  a  diseonliiuiance  by  tenant  in  tail*^,  or  dt-^cent  cast'',  or  by 
tlie  statute  of  limitations'.  In  the  first  of  these  cases,  the  o!»ly 
remedy  is  by  writ  ol'  Jo rme don,  whicli,  by  the  statute  of  limitations', 
must  be  brouii^ht  within  twenty  years  next  after  the  rij^ht  of  entry  ac- 
crued ;  and,  in  the  other  cases,  it  is  usual  to  proceed  by  writ  of  right. 
When  a  fine  has  been  levied  with  proclamations,  an  actual  entry  nuist 
be  made  to  avoid  it*^,  before  the  ejectment  is  brought  ;  and  the  action 
thereupon  must  be  commenced  within  a  year,  and  ])rosecuted  with 
<'H"ect",  and  the  demise  laid  after  such  entry''.  An  actual  entry  is 
also  necessary,  when  the  claimant  proceeds  by  ejectment,  on  a  vacant 
possession'. 

The  motion  and  rule  for  judi|;ment  against  the  casual  ejector,  arc 
founded  on  an  anidavit  of  the  service  of  the  declaration  in  ejectment, 
and  notice  for  the  tenant  to  appear,  and  be  made  defendant,  instead  of 
the  casual  ejector''  ;  and  also,  when  a  landlord  jjrocecds  on  the  statute 
1  Geo.  IV.  c.  87.  for  the  tenant  to  appear,  and  find  bail,  &c.  according 
to  the  provisions  of  that  statute'.  In  treating  of  this  motion  and  rule 
therefore,  it  will  be  proper  to  consider,  first,  the  declaration  in 
ejectment ;  secondly,  the  notice,  or  notices,  for  the  tenant  to  appear, 
&,c. ;  thirdly,  the  diirercnt  modes  of  sercing  the  declaration,  andnotices  ; 
fourthly,  the  affiduvit  of  service ;  fifthly,  the  motion  itself,  for 
judgment  against  the  casual  ejector  ;  and  sixthly,  the  rule  for  such 
judgment. 

The  declaration  in  ejectment  is  considered  as  the  first  process'" ; 
and  should  regularly  be  entitled  of  the  term  in  which  it  is  delivered  ; 
or  if,  as  is  usual,  it  be  delivered  in  vacation,  of  the  preceding  term  : 
and  though  the  demise  be  laid  after  the  first  day  of  that  term,  yet 
the  defendant,  being  a   nominal  person  merely,  cannot  take   advan- 

*    »  Itiin.  Fjtct.  2  Ed.  1.  B  Stat.  4  &  5  Anne,  c.  16.  §  16. 

b  Id.  44.  Afl.  Eject.  2  Ed.   34.  ''  2  Str.  1086.  AVilles,  327.    Andr.   125. 

=  Run.    Eject.   2   Ed.  44,   J,    &c.     Ad.  13  East,  489.  S.  C. 

Eject.  2  Ed.  35,  &c.  '  Ad.  Eject.  2   Ed.  Chap.    V[.  2  Scl.  I'r. 

«•  Run.  Eject.   2  Ed.  49,  &c.   Ad.   Eject.  213.216.  Post,  53'2,  3. 

1  Ed.  41,  &c.  ^  Append.  Chap.  XX.  §  10. 

e  21  Jiic.  1.  c.  16.  Run.  Eject.   2  Ed.  54,  '  Id.  §  18,  19. 

&c.  Ad.  Eject.  2  Ed.  45,  &c.  '"  1  Str.  567.  Barnes,  186.  2  Cromp.  174. 

*"R«n.  Eject.  2  Ed.  224,  &c.  and  see  Ad.  Run.  lyect.  2  Ed.    177.    Ad.  Eject.   2  Ed. 

Eject.    2   Ed.    Chap.   IV.  1    Wms.    Saund.  206. 
319. 
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ta"-e  of  tlie  objection  ;  and  if  the  tenant  appear,  and  apply  to  b« 
admitted  defendant,  instead  of  the  casual  ejector,  he  is  then  bound, 
by  the  consent  rule,  to  accept  a  declaration,  entitled  of  a  subsequeirt 
term,  which  obviates  the  objection".  So,  if  the  declaration  be  not 
entitled  of  any  term,  the  omission  is  immaterial^ ;  and  no  advantage 
tan  be  taken  of  its  beini;-  entitled  by  mistake  of  a  wrong  ter»>, 
provided  the  tenant  has  sufficient  notice  given  him  to  appears 

An  ejectment  being  a  local  action,  the  venue  must  be  laid  in  the 
coun(y  in  which  the  premises  are  situate.  And  the  form  of  the  decla- 
ration varies,  as  the  action  is  commenced  by  original  vvrif*,  or  by  bill*. 
In  the  King's  Bench,  ejectments  are  now  most  usually  commenced 
by  orifrinul  writ*^,  to  prevent  the  delay  arising  from  bringing  writs  O'f 
error  in  (he  Exchequer  chamber^  ;  but  they  may  be  also,  and  are  some- 
times commenced  by />»//".  In  lite  Common  Pleas,  (Jiey  are  always 
commenced  by  original  writ ;  and  in  (he  Exciiequer  of  Pleas,  by  hiU\ 
The  declaration  by  original,  in  the  King's  Bench,  begins  by  staling 
that  the  casual  ejector  was  attached  to  answer',  &c. ;  but  where  it 
began  with  a  recital,  that  the  tenant  was  attached  to  answer,  &c., 
and  then  went  on  ami  used  the  name  of  the  casual  ejector^  through- 
out the  rest  of  (he  declaration,  a  rule  for  judgment  was  granted 
against  the  latter  :  The  learned  judge  however,  who  granted  it,  sug- 
gested to  the  counsel,  that  it  might  be  advisable  to  amend  ;  for  though, 
if  the  tenant  did  not  appear,  this  would  be  immaterial,  yet  if  he  did, 
he  might  set  aside  the  proceedings'*. 

The  declaration  in  ejectment  is  founded  on  one  or  more  demises, 
rcaZor  supposed.  In  the  case  of  a  vacant  possession,  the  demise  is  real ; 
but  in  other  cases,  it  is  merely  fictitious,  and  the  declaration  supposes 
that  the  claimant,  who  is  called  the  lessor  of  the  plaintiff,  demised 
the  premises  to  the  plaintiff,  who  is  a  a;ere  nominal  person,  lor  a  cer- 
tain term  of  years  ;  by  virtue  of  which  demise,  the  plaintiff  entered, 
and  continued  in  possession,  till  ejected  by  the  defendant,  who  is  also 
a  nominal  person,  and  called  the  casual  ejector.  The  demise,  or 
demises,  in  ejectment  must  be  laid  on  some  day  af(er,  or  on  the  very 
day,  the  right  of  entry  accrued' ;  and  it  is  usual  to   lay  them  as  far 

»  Run.  Eject.   2  Ed.  239,  40.  Ad.  Ejtct.  i   Run.  tject.  '2  F.d.  '235,  &.c. 

2  E«l.  181,  2.  g  Append.  Chap.  XX.  §  15. 

b  Goodlitle  ex  dim.  Price  v.  Baihitle,  H.  oS  h  /rf,  §  ig. 

Geo.  III.  K.  IJ.  Ad.  Eject.  2  Ed.  J  8 1 .  i  Ante,  435.  Append.  Chap.  XX.  §9.11, 


c  2  Chit.  Rep.  172,  3.  but  see  Raiues,       &<,. 


''  1  Chit.  Rep.  573.  a.  2  Chit.  Kep.   173, 


186. 

<*  Append.  Chap.  XX.  §   7.   and    for   the       <>.  s.  C. 
form  of  the  shcrifl's  return  thereto,  tec /rf.  §  S,  i  gul,  Ni.  Pri.  105.  2  Wile.  274. 

f  A/.  §  J5,  16. 
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back  as  possible,  with  a  view  to  the  recovery  of  the  lut'sne  profits*. 
When  an  entry  is  necessary  to  avoid  a  line,  the  demise  must  be  laid 
after  such  entry*" ;  and  if  the  ejectment  be  brought  on  &  proviso  of 
re-entry  in  a  lease,  for  non-payment  of  rent  within  a  Hmited  time,  the 
demise  must  be  laid   after  that  time  has  expired. 

When  several   })ersons  have  distinct  interests  in  the  premises   there 
should  be  several  demises'^ ;  and,  if  the  lessors  of  the  plaintiff  claim  as 
tenants  in  common'',  there  should  be  ase])arate  demise  by  each  of  them. 
The  rule    was   formerly  considered  to   be,  that  in   layinii^  demises  in 
ejectment,  tenants  in  common  must  sever,  joint-tenants   n)ust  join, 
and  coparceners  might  either  join  or  sever*.  But  where  the  tenant  had 
paid  one  entire  rent  to  the  clerk  of  several  trustees  of  a  charity,  ap- 
pointed at  different  times,  it  was  holden  that  proof  of  such  payment, 
not  rebutted  by  express  evidence  that  the  trustees  were  entitled  as 
tenants  in   common  only,  would  support  an  ejectment  on  their  joint 
demise*.     And  where  the  lessors  of  the  plaintiff'  are  joint-tenants,  or 
coparceners,  it  seems  they  may  either  join  in  one  demise,  or  lay  seve- 
ral demises,  at  their  election^.     In  the  King's  Bench,  if  a  person  be 
named  in    a  declaration   in  ejectment,  as  one  of  the  lessors  of    the 
j)laintiff*,  without  his  authority,  he  may  move  the  court,  before  appear- 
ance, to  have  his  name  struck  out  of  the  declaration''  :  And  even  a 
verdict  in  ejectment,  on  a  supposed  demise  by  a  party,  without  his  au- 
thority, has  been  set  aside'.     But  the  court  of  Common  Pleas  would 
not,  at  the  instance  of  the  defendant  in  ejectment,  interfere  against  a 
plaintiff*,  who  had  laid  a  demise  by  the  assignees  of  a  bankrupt,  with- 
out their  permission  ;  they  having  given  up  the  property  to  the  bank- 
rupt, and  the  plaintiff'  claiming  under  him**. 

When  there  are  several  demises  laid  on  the  same  day,  it  is  usual 
to  lay  only  one  entry  and  ouster' ;  but  otherwise  there  should  be  as 
many  entries  and  ousters,  as  there  are  demises'".  The  declaration  in 
ejectment  should  be  properly  stamped  :  and  the  statute  48  Geo.  111. 
c.  140".  requiring  copies  of  declarations  to  be  written  in  the  usual 
and  accustomed  manner,  on  which  a  duty  of  yowr-pence  a  sheet  is 
imposed,   and  it  not  having  been  the  practice  to  write  such  copies  on 

"  Bui.  A'i.  Pri.  87,  8.  '  2  Chit.  Rep.  170, 

»>2  Str.    1086.    WillcK,  327.  Audr.  125.           ^  3  Taunt.  440. 

13  East,  489.  S.  C.   Ante,  319.  '  Appen.l.  Chap.  XX.  §  12, 

«  Append.  Chap.  XX.  §  12,  13.  ">  M  §  13,  And  for  the  formsof  declara- 

^  Id.  §  14.  lions  in  ejectment,  in  the  different  courts, 

•  12  East,  61.  with  one  or  several   demijtes,  entries  and 

'  Id.  221,  ousters,  see  u/.  §  9.  11,  &c. 

«  Jd.  67.  61.  but  see  1  Ld.  Raym.  404.  2  "  Sched.  Part  II.  and  see  stat.  55  Ceo.  III. 

Wils.  232.  1  H.  B!ac.  13.  c.  184.  Schcd.  Part  II.  in  priiuipw. 
»'  2ChiU  Rep.  171. 
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hoili  sides  of  (lie  stamped  sheet  of  paper,  the  court  of  King's  Bench 
Iield,  that  service  of  several  copies  of  declarations  in  ejectment  so  writ- 
ten, and  delivered  to  different  tenants  in  possession,  was  irregular''. 

It  was  formerly  holden,  that  the  declaration  in  ejectment  could  not 
be  amended,  before  apjiearance  ;  and  afterwards,  the  rule  was,  that  it 
could  be  amended  in  form  only,  but  not  in  the  demise^  or  other 
matter  of  fiubstance  :  For  the  declaration  being  considered  as  the 
first  process"^,  there  was  nothing  preceding  it,  to  warrant  an  amend- 
ment. A  more  liberal  principle  however  has  since  been  adopted  ;  an 
ejectment  hi  iiig  considered  as  a  fictitious  mode  of  proceeding,  for  the 
trial  of  possessory  titles,  and  open  to  every  equitable  regulation  for 
expediting  the  true  justice  of  the  case'^ ;  and  hence  it  is  now  settled, 
that  the  declaration  in  ejectment  may  be  amended,  in  the  day  of  the 
demise%  &c.  :  And  it  has  become  the  practice,  to  permit  the  plaintift' 
to  add  a  new  demise,  when  founded  on  the  same  title,  as  by  a  mort- 
gagee, or  trustee  of  a  term  to  attend  the  inheritance,  &c.  ;  though 
not  on  a  different  title.  In  a  late  case,  the  plaintiff  in  ejectment  was 
])ermitted  to  amend  his  declaration,  on  payment  of  costs,  by  adding 
a  new  count,  on  another  demise,  after  three  terms  had  elapsed,  and 
the  roll  had  been  made  up  and  carried  in*^.  So,  a  declaration  in  eject- 
ment has  been  amended,  in  the  description  of  the  premises,  by  leaving 
out  the  word  "  tenements,^^  after  judgment,  and  a  writ  of  error 
brought^ :  And  where  the  notice  to  appear,  at  the  bottom  of  the  de- 
claration, was  of  a  wrong  term,  the  court  permitted  it  to  be  amended''. 

The  declaration  in  ejectment  could  not  formerly  have  been 
amended,  by  enlarging  the  terra,  without  consent';  but  afterwards  it 
was  allowed  to  be  amended  in  this  respect,  without  any  consent*" :  And 
where  the  term  had  expired  several  years  before  the  ejectment  was 
brought,  it  was  enlarged,  upon  payment  of  costs,  though  the  issue 
was  made  up,  a  special  jury  struck,  and  the  cause  gone  down  to  trial, 
before  the  mistake  was  discovered  ;  the  court  considering  that  it  was 
a  mere  mistake  in  the  declaration,  and  ought  to  be  amended  by  the 
writ,  which  speaks  of  a  term  not  yet  expired*.  In  a  subsequent 
case"",  an  enlargement  of  the  term  was   permitted,  where  a  judgment 

a  1  Dowl.  &  Ryl.  562.  Ante,  454,  5.  Ad.  Eject.  2  Ed.  25. 

I"  Carth.    401.   1   Salk.    48.  5   Mod.  332.  ''7  Durnf.  &  East,  469. 

S.  C.  Barnes,  186.  andseeid.  17.  *  Comb.    110.   1    Salk.   257.  C  Mod.  130. 

f^  Ante,  519.  Barnes,  8.  Cas. /emyj.  Hardw.    1G5.   but  see 

^  2  Blac.  Rep.  941.  Comb.  50.  semb.  contra. 

e  4  Bur.  2447.  1  Chit.  Rep.  536.  in  notis.  ^  2  Str.  1272. 

Ad.  Eject.  2  Ed.  199,  &c.  •  2  Blac.  Rep.  940. 

f  2  Chit.  Rep.  302.  1  i:)o\vl.  &  Ryl.   173.  "»  Cowp.  841.  and  see  4  Taunt.  16.  1  Chit. 

S.  C.  Kep.  535,  6.  (aj.  Ad.  Eject.  2  Ed.  200. 

S  1   Ciiit.    Rep,    557,    in    nulii ;    and    see 
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in  ejectment  in  Ireland  had  been  aflirmed,  on  a  writ  of  error  in  the 
King's  Bench  in  England;  but  from  various  delays,  the  term  in  the 
declaration  had  expired,  before  the  lessor  of  the  i)laintiir  could  obtain 
possession.  But  where  the  lessor  of  the  plaintiff  had  neglected  to  sue 
out  a  writ  of  possession,  for  more  than  twenty  years  after  (he  re- 
covery in  ejectment,  and  in  the  mean-time  there  had  been  several 
changes  of  the  property  and  possession,  the  court  of  King's  Bench 
refused  to  grant  a  rule  for  enlarging  the  term,  which  had  expired*. 
And  where  a  party  had  been  prevented  from  suing  out  execution  in 
ejectment,  by  an  injunction  in  Chancery,  which  continued  in  force  for 
many  years,  during  which  the  term  in  the  declaration  in  ejectment 
expired,  the  court  would  not  permit  it  to  be  enlarged,  unless  it  were 
quite  clear,  that  the  amendment  would  work  no  injustice  to  the  oppo- 
site party**. 

The  notice^  at  the  foot  of  the  declaration,  should  be  given,  either  by 
the  casual  ejector,  for  the  tenant  to  ap])ear,  and  be  made  defendant,  in 
his  stead'^ ;  by  the  lessor  of  the  plaintiff,  for  the  tenant  to  apjjcar,  and 
find  bail,  &c.  on  the  statute  1  Geo.  IV.  c.  87'' ;  or,  in  case  of  a 
vacant  possession,  by  the  plaintiff's  attorney,  for  (he  defendant  to 
appear,  and  plead  to  the  action^  In  ordinary  cases,  the  notice  to 
appear  should  regularly  be  given  by,  and  subscribed  with  (he  name  of 
the  casual  ejector  :  but  where  it  was  subscribed  with  the  name  of  the 
nominal  plaintiff,  instead  of  (he  casual  ejector,  the  court  of  King's 
Bench  refused  to  set  aside  the  proceedings^.  Tliis  notice  should  be 
directed  to  the  tenant  in  possession,  by  name^ ;  a  notice  directed  to 
the  personal  representatives  of  a  deceased  tenant,  having  been  deemed 
insufficient''.  The  christian  and  aurname  of  the  tenant  in  possession 
are  also  usually  prefixed  to  the  notice' ;  but  where  a  part  of  the 
christian  name  was  abbreviated,  as  where  it  was  written  John  B. 
Jones,  instead  of  John  Benjamin  Jones,  the  notice  was  deemed  suf- 
ficient''. If  there  be  several  tenants,  it  is  usual  to  prefix  all  their 
names  to  the  notice ;  although  it  does  not  seem  to  be  necessary  to 
prefix  more  than  the  name  of  the  individual  tenant,  upon  whom  each 
particular  declaration  is  served'.  And,  in  the  Common  Pleas,  where 
several  tenants  had  been  duly  served  with  copies  of  the  declaration, 

a  '2  Baiii.  &  Aid.  773.   1   Cliit.  Rep.  553.  contra. 

S-  C.  PI  Chit.  Rep.  215.  a.  Ad.  Eject.  2  lid. 

•>6   Bain.   &  Aid.    Vl\.  2  Dowl.  &  Ryl.  202.  Append.  Chap.  XX.  §  10.  17. 

227.  S.  C.  hi  Moore,  113.  and  sec  2  Chil.  Rep,  179. 

*=  Append.  Chap.  XX.  §  10.  17.  >  I  Chit  Rep.  573. 

^M§  13,19.  ^Id.(a). 

\  td.^b.  17  Dunif.  &  East,  477. 

'  3  Duriif.   &,  East,  351.   Barnes,   172. 
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ju<l«rment  was  allowed  to  be  jMitcred  aj^ainst  the  casual  ejector ;  a!- 
tliou"-li  the  noticf,  at  the  foot  of  the  declaration,  was  not  addressed  to 
any  or  either  of  such  tenants\ 

The  notice  should  require   the  tenant  or  tenants  in   possession  to 
appear  on  ti>e^V»<day  in  full  term,  (not  the  esaoin  day'',)  or  within  the 
lirst  Jour  days  of  the  next  term,  in  London  or  Middlesex ;  or,  in 
any  other  county,  in  the  term  next  after  the  delivery  of  the   declara- 
tion.    Formerly,  when   the  declaration  was  served  before  the  essoin 
day  of  Easter  ov  Michaelmas  term,  the  notice  was  usually  given  for 
the  tenant  to  appear  in  those  terms'^ ;  though,  in  the  Common  Pleas, 
it  might,  it  seems,  have  been  given  to  appear  in   the  next  Trinity  or 
Hilary  term,  being  the  issuable  terms  following,  passing  over  Easter 
or  Michaelmas  term''.     But  now,  since  the  late  rule^,  by  which  "  in 
all  country  ejectments,  served  before  the  essoin  day  of  3Iichaelma8 
or  Easter  term,  the  time  for  the  appearance  of  the  tenant  in  posses- 
sion, shall  be  within  four  days  after  the  end  of  such  Michaelmas  or 
Easter  term,  and  shall  not  be  postponed  till  the  fourth  day  after  the 
e\\i\  of  Hilary  or  Trinity  terms  following,"  the   notice  in  all  country 
ejectments,  in   the  King's  Bench  and   Conimon  Pleas,  should  be  io 
appear  in  the  next  term  after  the  delivery  of  the  declaration,  whether 
it  be  an  issuable  term  or  not.     Where  the  notice  however,  in  a  town 
cause,  was  to  aj)pear,  not  on  the  Jirst  day,  but  in  the  beginning  of  the 
next  term,  the  court  granted  a  rule  for  judgment^.     And  where  the 
notice,   by  reference  to  the  title  of  the  declaration,  is  to  appear  in  a 
wrong  term,  this  does  not  seem  to  be  material,  provided  the  notice  be 
properly  dated^,  or  the  tenant  has  been  apprised  of  the  mistake^.     In 
the  King's  Bench  by  bill,  the  notice  should  require  the  tenant  io 
appear  in   his   majesty's  court  of   King's  Bench  at    Westminster, 
where  the  court  is  holden'',  or,  by  original,  wheresoever  his  majesty 
shall  then  be  in  England' :    But  where  the  notice,  by  original,  was 
not  to  appear  wheresoever  &c.,  but  at  Westminster,  as  in  proceed- 
ings by  bill,  it  was  deemed  sufficient''.     In  the  Common  Pleas,  the 
notice  is  to  appear  in  his  majesty's  court  of  Common  Bench',  and,  in 
the  Exchequer,  in  the  office  of  pleas  of  his  majesty's  court  of  Exche- 
quer, at  Westminster'^. 

^o  Moore,  73.  g  2  Chit.  Rep.  171,  2. 

'"'^^r.l0^9.  ».  Append.  Chap.  XX.  §15. 

<=  Say.  Rep.  49.  S  j^   ^  jO^ 

d  Barnes,  186.  250.  4  Taunt.  738.  V  o  chit.  Rep.  171. 

*  R.  v..  2  Geo.  IV.  4  Barn.  &  Aid.  559.  '  Append.  Chap.  XX.  §  10. 

K.  B.  2  Brod.  &  Bi..^.  705.  C.  P.  m  j,i^  §  ,7. 
^  Barnes,  175. 
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In  ejectment,  by  landlord  a^ainfil  tenant,  on  the  statute  1  Geo,  IV. 
c.  87.  a  notice  should  he  given  to  the  tenant,  requiring  him  to  a|)|)ear 
in  the  court  in  whicli  the  action  is  commenced,  on  tUeJirst  day  of  the 
next  term,  there  to  he  made  defendant,  and  to  find  such  bail,  if  ordered 
by  the  court,  and  for  such  purposes,  as  are  specified  in  the  statute". 
This  notice  should  be  sijjned  by  the  lessor  of  the  plaintiff,  and  not  by 
the  casual  ejector'' ;  and  oug^ht  to  be  a  se|)arate  notice,  in  addition  to 
the  ordinary  one  given  by  the  latter'':  for  besides  that  it  is  given  by 
a  diirerent  person,  its  object  is  also  difTerent,  the  notice  given  by  the 
casual  ejector  being  merely  for  the  tenant  to  appear  and  be  made 
defendant  in  his  stead,  but  the  notice  by  the  lessor  of  the  plaintill"  i-i 
to  ap|)ear  and  find  bail,  &c.  according  to  the  statute  ;  and  the  latter 
notice  is  always  to  appear  on  the  /ir«<  day  of  the  next  term,  whereas 
the  notice  given  by  the  casual  ejector,  in  country  causes,  is  to  appear 
in  the  next  term  generally.  The  notice  required  by  the  statute  may 
it  seems  either  state  the  nature  of  the  bail  or  undertaking,  and  the 
recognizance  to  be  given  and  entered  into  by  the  tenant  and  his 
sureties,  sj)ecially,  or  may  describe  them  generally,  with  reference  to 
the  statute.  In  case  of  a  vacant  possession,  when  the  lessor  of  tlie 
plaintiff  proceeds,  according  to  the  ancient  j)ractice,  by  entering  and 
sealing  a  lease  on  the  })remises,  &c.  no  notice  is  given  by  the  casual 
ejector,  or  landlord  ;  but,  instead  thereof,  a  notice  is  susbcribed  to  the 
declaration,  signed  by  the  plaintin"'s  attorney,  and  addressed  to  the 
real  defendant,  informing  him,  that  unless  he  appear  in  court,  on  the 
Jirtit  day,  or  within  the  firstyowr  days,  in  London  or  Middlesex,  ov, 
in  any  other  county,  within  the  first  eight  days  of  the  next  term,  at 
the  suit  of  the  plaintiff",  and  })lead  to  the  declaration,  judgment  will  be 
entered  against  him  by  default'^. 

The  declaration  in  ejectment  should  be  personally  served,  by 
delivering  a  true  copy  of  it,  and  of  the  notice  or  notices  thereunder 
written,  to  the  tenant  in  possession,  or  his  wife,  and  at  tiie  same  time 
reading  over  the  notices,  and  explaining  the  intent  and  meanin«»*  of 
such  service  ;  or  by  ac<iuainting  them  generally,  with  the  intent  and 
meaning  of  the  declaration  and  notices''.     And  where  the  declaration 

»  Append.  Cliap.  XX.  §  18.  19.  .^98.  but  in  A.I.  Kjecf.  2  Kd.  34'2.  it  is  stal.J 

•»  1  Dowl.  &,  Kyi.  433.  a.  and  sec  5  Bun.  as  above,  according  to  the  usual  prrtcticcin 

&  Aid.  840.  otlu r  cases,  to  be  uithiii  ilie  first  four  days, 

c  In    most  of  the  books  of  practice,   the  in   London   or   MiddUiex,  or,    in  any  other 

notice  to  a  declai-ation  in  ejectment  in  the  cotmty,witliiii  the  first  ei<^ht  days  of  the  next 

King's  Bench,  on  a  vacant  possession,  is,  in  term;  and,   in  the  Comnion  Picas,  it    is  so 

Lo«(/c»/i  and  M:rfrf/«e,r,  to  appear  and  plcadou  slated   in  Imp.  C.  P.    6  Y-A.    585.    and    see 

\.\\cfirit  day  of  the  next  term,  or,  in  any  other  Append.  C!»p.  XX.  §  5. 

county,  in  the  ne.st  ternn  generally.  2  Sel.Pr.  "*  Append.  Chap.  XX.  $  "20. 
1  m.  213.Imp.K.  B.  9Kd.  056.  Burn's  K.  B. 
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was  notPLMul  over  aiul  explained  to  the  tenant  in  possession,  on  whom  it 
was  served,  but  who  subsequently  acknowledged  that  he  had  received 
it,  and  know  what  it  was,  this  was  deemed  sufficients  The  declaration 
must  be  delivered  before  tlie  essoin  day  of  the  term,  in  which  the 
notice  is  given  to  a])pear  ;  otherwise  the  plaintiff  cannot  have  judg- 
ment till  the  next  term'':  and,  in  a  late  case,  where  the  service  of  the 
declaration  was  before  the  es«ioin  day,  but  the  explanation  of  it  to  the 
tenant  in  possession  did  not  ti\ke  place  till  after,  the  court  held  that 
the  lessor  of  the  plaintiff  was  not  entitled  to  judgment^.  It  has  been 
doubte<l,  whether  a  declaration  in  ejectment,  being  in  nature  of  |)rocess;, 
can  be  served  on  a  Sunduii'^ :  but  where  the  tenant  in  possession 
acknowledged  on  a  Sunday,  the  receipt  of  the  declaration,  which 
hi  lore  the  essoin  day  had  been  delivered  to  his  daughter,  who  was 
made  acquainted  with  its  contents,  this  was  holden  to  be  sufficient 
service*. 

The  tenant  himself  may  be  served  any  where*^  :  but  service  on  the 
wife  should  regularly  be  on  the  premises,  or  at  her  husband's  dwelling 
house";  or,  if  elsewhere,  it  should  appear  that  she  and  her  husband 
u  ere  living  together  as  man  and  wife''.  And  where  the  service  was 
iipon  the  wife  of  the  tenant,  who  had  left  the  kingdom  to  settle 
abroad,  and  did  not  intend  to  return,  the  court  granted  a  rule  for 
judgment  against  the  casual  ejector'.  Where  there  are  several 
tenants  in  possession  of  different  parts  of  the  premises,  a  copy  of 
the  declaration  must  be  served  on  each  of  them,  to  entitle  the 
lessor  of  the  plaintiff  to  a  rule  for  judgment  against  the  casual 
ejector  for  the  whole''  :  and  it  seems,  that  when  a  house  is  let  out  in 
lodgings,  a  copy  of  the  declaration  should  be  served  on  each 
lodger.  But  where  several  persons  are  in  possession  of  the  same 
premises,  as  joint  tenants,  &c.  service  on  one  of  them  seems  to  be 
good  service  on  all,  so  as  to  entitle  the  plaintiff  to  a  rule  absolute 
for  judgment  against  the  casual  ejector' ;  though  the  practice  of  the 
King's  Bench  in  such  case  formerly  was,  to   grant  a  rule  to   shew 

»  2  Chit.  Roi).  18(5.  and  sej  i^/.  184.  g  Append.    Chap.   XX.   §   "25.  and   see  6 

''  Billies,  172,  3.  Diiriif.  &  East,  765.  2  Blac.  Rep.  800.  1  H. 

«   I  Dowl.  &  Ryl.563.  Blac.  644.  2  Bos.   &  Piil.  55.  1  New    Rep, 

d  2  Ci-omp.  174.  C.  P.  C08.    1  Chit.   Rep.  228.    faj.   500.  in 

«  Baines,   183.    but  see  1  H.    Blac.  G28.  nolis. 

2  Dowl.   &   Ryl.  232.     In   the  latter  case  >>  1  Chit,  Rep.  499.   (a.J  2  Dowl.  &  Ryl. 

however,  the  Snndny,  on  which  the  acknow-  84. 

ledgment  was  made,  was  the  essoin  day  of  »  1  Dowl.  &  Ryl.  514. 

the  term.  k  j  Qi,it_  p^p^  i^i_  and  see  3  Moore,  578. 

'2Sti-.  1064.  and  sec  4  Durnf.    &  East,  '   1  Chit.   Rep.   141.1  Bos.  &  I'lil.  369. 

*<^*'  and  see  4  Durnf.  &.  East,  464,  5.  7  East,  551 . 
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cause,  why  service  on  one  of  the  tenants,  shouUl  not  be  ileemed  good 
service  on  all  of  tliem\  And  where  there  were  three  defendants, 
who  held  severally,  and  the  service  was  perfect  as  to  tico  of  them, 
but  imperfect  as  to  the  other,  the  court  j^ranted  a  rule  absolute  for 
judi'incnt  against  the  two  only''. 

When  the  tenant,  or  his  wife,  cannot  be  met  with,  a  copy  of  the 
declaration  and  notice  may  be;  d<'livered  to  a  relation  or  servant  of 
the  tenant,  or  other  person,  on  the  |)remises,  to  whom  the  notice  should 
be  read  over  and  explained''  ;  and  if  the  tenant  afterwards  acknow- 
leilge  the  receipt  of  the  delaration,  before  the  essoin  day  of  the  next 
tfMUi,  it  will  be  deemed  good  service'  :  But,  without  such  acknow- 
ledgment, service  of  the  declaration  on  a  relation  or  servant,  &.c.  will 
not  be  deemed  suflicient'.  And,  in  the  Common  Pleas,  the  mere 
acknowledgment  of  tiie  wife,  that  she  has  received  a  declaration  in 
ejectment,  will  not,  it  seems,  bind  the  husban(h".  Where  the  defen- 
dant's attorney,  however,  had  acknowledged  the  receipt  of  the  decla- 
ration from  his  client^,  the  court  granted  a  rule  to  shew  cause,  why 
it  should  not  be  deemed  good  service.  And  a  similar  rule  was 
granted,  where  the  declaration  in  ejectment  was  served  upon  tin; 
tenant  in  possession,  who  was  confined  to  her  room,  and  could  not  be 
seen,  by  leaving  it  with  her  daughter,  who  acknowledged,  (he  day 
before  the  essoin  day  of  the  term,  that  slu;  had  read  over  the  declara- 
tion to  her  mother,  to  whom  she  explained  its  meaning". 

When  the  declaration  has  been  personally  served  on,  and  explained  to 
th«^  tenant,  or  his  wife,  or  admitted  by  the  tenant  to  have  come  to  his 
possession,  before  the  essoin  day,  it  is  considered  as  sl  perfect  service''. 
And  where  the  tenant  resides  abroad,  the  declaration,  we  have  seen',  may 
be  served  on  his  wife''.  So,  where  it  appeared  that  the  tenant,  who 
was  abroad,  carried  on  his  business  by  an  agent,  residing  on  the 
j)remises,  the  court  held,  that  delivering  the  declaration  to  sueli  agent, 
in  the  usual  way,  and  also  fixing  it  on  the  premises,  was  sullicient'. 
But  where  the  tenant  had   left  this  country,  and  resided  abroad,  for 

a  2  Chit.  Uei).    174,  5,  d.  f  2  Chit.  Kei).  1  S7.  2  Uowl.  &,  Ryl.  ,-,. 

*>  Id.  176.  g  2  Dowl.  &,  Ryl.  12. 

^  Id.  182.  h  3    Moore,    378.   ami  see   P.ariKS,    171. 

*  1  Salk.   235.    14  East,  441.   nnd   sm>   1  where  it  i<  said  that,  in  order  to  const  it  ute  a 

Chit.  Rep.  100,  1 18.  (aj.  2  Chit.  Rep.  180,  good  service,   an   actnal  delivery,  or  tender 

186,7,8.  K.  B.  Barne^:,   173,   6.  4   Moore,  and  refusal,  ought  either  to  be  proved  or 

20.  C.   P.    1   Prico,   399.   Excheq.    but  see  confessed.    See  also  2  Chit.  Rep.  180,  81. 
Barnes  183.  1  H.  Blac.  644.  *em/>.  conlra.  i  ^ntf,  326. 

e  1  Eos.  &.  Pul.  384.   1  Chit.   Rep.   121.  ^   1  Dowl.  &  Ryl.  314. 

and  sec  »V/.  100. /oj.  11 8.  (a),  but  see  Barnes,  '  4  Barn.  &.  Aid.  G53. 

183.  1  H.  Blac.  G44.  semb.  conlra. 
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the  purpose  of  nvoidiiii?  his  creditors,  and  it  appeared  that  a  copy  of 
the  declaration  had  been  delivered  to  a  servant  on  the  premises,  who 
was  left  in  charge  of  thenn,  and  another  copy  affixed  on  the  outer 
door  of  the  house,  this  was  deemed  insufficient"*. 

Where  the  tenant  was  confined  to  his  bed  by  illnesSy  the  delivery  of 
a  copy  of  the  declaration,  and  explaining  it  to  his  servant,  on  the 
premises,  has  been  deemed  sufficient  ground  for  a  rule  wm''.  So, 
where  the  tenant  was  a  lunatic,  and  the  declaration  served  on  his 
committee,  the  court  granted  a  rule  on  the  committee  and  lunatic,  to 
shew  cause,  why  the  service  should  not  be  deemed  good  ;  and  made 
it  a  part  of  the  rule,  that  service  on  the  committee  should  be  deemed 
sufficient".  And  if  the  person  wl>o  has  the  care  of  the  lunatic, 
and  management  of  his  affair*,  be  not  a  regular  committee,  the  rule 
should  be  to  shew  cause  generally,  and  not  on  any  particular  person*. 
Where  the  tenant  was  dead,  leaving  a  servant  in  possession  of  the 
premises,  it  was  ruled,  that  the  lessor  of  the  plaintiff  should  endeavour 
to  get  possession  ;  and  if  the  servant  resisted,  he  might  then  consider 
him  as  tenant,  and  serve  him  with  a  declaration  ;  and  if  he  did  not 
resist,  it  might  then  perhaps  be  treated  as  a  case  of  vacant  possession'". 

Where  the  ejectment  was  brought  for  a  house,  which  was  rented  by 
the  churchwardens  and  overseers  of  a  parish,  for  the  purpose  of 
accommodating  some  of  the  parish  poor,  a  service  of  the  declaration 
upon  the  churchwardens  and  overseers  was  deemed  sufficient,  although 
they  did  not  occupy  the  house,  otherwise  than  by  placing  the  poor  in 
itf.  And,  in  an  ejectment  for  a  chapel,  the  service  may  be  made  on 
the  chapel-icardens,  or  on  the  persons  to  whom  the  keys  are  entrusted'^. 
So,  a  rule  nisi  was  granted,  that  service  of  a  declaration  in  eject- 
ment on  the  clerfi  of  a  public  body,  appointed  under  the  direction  of 
an  act  of  ])arliament,  should  be  deemed  good  service*'.  And  service  on 
the  attorney  for  the  tenant  has,  under  circumstances,  been  deemed 
sufficient.  Thus,  where  the  declaration  was  served  on  an  attorney, 
wlio  represented  himself  to  be  the  agent  of  the  tenants  in  possession, 
and  desired  the  persons  serving  it  not  to  trouble  the  tenants,  but  to 
give  it  to  him,  and  he  would  appear  for  them,  tlie  court  granted  a  rule 
nisi,  that  it  shotdd  he  deemed  good  service,  and  directed  the  rule  to  be 
served  on  the  attorney^     So,  where  the  tenant  in  possession  was  out 

'  3  Moore,  576.  Rep,  118.    12  Mod.   313.  Cas. /^-w/*.  Hardw. 

•»  2  Chit.  Rep.  1S2,  3.  and  see  2  Dowl.  k  IfiO.  accord. 

Ky'-  12.  f  Barnes,  181. 

c  Barnes,  190.  g  Run.  Eject.  2  Ed.  1.57. 

d  2Chit.  Rep.  183.  „  2Cl.it.  R^p.181. 
^  Id.  \19.pfr  Bolro'jtf,}.   ar.tl  see    1  Chit. 
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t>f  the  way,  and,  on  reference  to  his  attorney,  lie  directed  that  the  de- 
claration should  he  sent  hy  the  two-penny  j)ost,  to  the  tenant's  lust 
place  of  abode,  which  was  done  accordini;ly,  and  it  appeared,  that 
service  had  been  made  on  a  person  on  the  premises,  whom  the  depo- 
nent beheved  to  have  been  left  there  by  the  tenant  in  possession,  and  also 
on  the  attorney,  a  rule  nisi  was  granted,  which  was  afterwards  made 
absolute'.  And  a  rule  nisi  was  also  made  absolute,  where  the  declara- 
tion had  been  served  on  a  servant  on  the  premises,  wliich  were  sliut 
up,  and  no  one  in  them  excej)t  the  servant,  who  had  tlic  keys  of  the 
premises,  and  a  copy  of  the  declaration  was  also  stuck  upon  a  con- 
spicuous part  of  tliem''.  But  where  the  ejectment  was  for  a  house, 
service  upon  a  |)erson  oil'  the  j)remises,  having  charge  of  the  keys,  in 
order  to  let  the  house,  was  holden  not  to  be  good  service*^.  So,  service 
upon  a  person  npj)ointed  by  the  court  of  chancery,  to  manage  an 
estate  for  an  infant,  although  the  estate  consisted  of  a  large  wood,  of 
which  no  tenant  was  in  possession,  has  been  deemed  insufficient,  as 
being  nothing  more  than  service  on  a  gentleman's  bailiff'". 

In  case  the  tenant,  or  his  wife,  refuse  to  accept  a  copy  of  the  decla- 
ration, when  tendered,  the  notice  should  be  read  and  explained  to  them, 
and  a   copy  of  the  declaration  and  notice  left  on  the  prenuses,  or  put 
through  a  window,  &c. ;  after  which,  an  application  should  be  made  to 
the  court,  on  an  affidavit  of  the  circumstances,  for  a  rule  for  judgment, 
or  that  it  may  be  deemed  good   service.     Thus,   where  it  appeared 
that  the  tenant  in  possession  refused  to  accept  the  declaration,  when 
tendered  to  him,  though   acquainted  with   the  contents,  and  that  he 
brought  a  gun,  and  swore  he  would  shoot  the  person  who  tendered  it, 
if  he  did  not  get  off  his  land,   whereupon    the  declaration  was  laid 
down  on  the  ground,  in  the  presence  of  the  tenant  and  his  servant, 
whom  the  tenant  ordered  not  to  take  it  up,  the  court  were  of  opinion 
that  these  circumstances   amounted  to  good  service,  and  granted  a 
rule  absolute  for  judgment^     So,  where  the  declaration  was  tendered 
to  the  wife  of  the  tenant  in  possession,  who  refused  to  open  the  door 
of  the  house,  but  looked  out  at  a  parlour  window,  and  was  acquainted 
with  the  contents,  and  the  notice  was  read  to  her,  after  which,  she 
refusing  to  accept  the  declaration,  it  was  put  in  at  the  window  to  her, 
the  service  was  held  sufficients     But  where  it  appeared,  that  a  person 
tendered  a  copy  of  the  declaration  to  the  wile  of  the  tenant  in  posses- 

•  2  Chit.  Rep.   n9.    and  sec  »>/.    187.  2  <^   1  Hos.  &  Pul.  385. 

Dowl.  &  Ryl.  5.  '   Barnes,  174. 

b  2  Chit.  Rep.  184.  '  ■''^  '''S-  and  sec  U.  180,  81.  183.  '2  Chit. 

c  12  Mod.  313.  and  see   3  Mooie,  576.  Rep.  185. 
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in  a  shop,  and  would  liave  read  lo  her  the  notice,  but  she  refusec^ 
to  hear  it,  or  receive  the  declaration,  and  said  she  would  have  nothing- 
to  do  with  it,  and  went  out  of  the  shop,  and  shut  the  door  after  her, 
whereupon  the  declaration  was  left  in  the  shop,  the  court  thought  this 
service  not  quite  sufficient,  as  tlie  notice  ouijht  to  have  been  read 
iiloud  in  the  shoj),  though  no  person  was  there  ;  but  as  it  was  a  hard 
ciise,  they  made  a  rule  to  shew  cause,  why  this  should  not  be  deemed 
good  service'.  And  a  similar  ride  was  granted,  where  the  tenant  was 
in  Newgate,  and  refused  to  take  the  declaration,  which  was  pushed 
through  the  iron  grating  (o  him,  and  in  hispresence^  Where  several 
inefll'ectual  attempts  had  been  made  to  serve  the  tenant,  who  was 
denied  by  his  servant,  and  the  last  time,  the  servant  stated  that  his 
master  was  in  the  house,  but  refused  to  be  seen  by  any  person,  unless 
he  sent  in  his  name  and  message,  whereupon  the  declaration  was  de- 
livered to  the  servant,  the  court  granted  a  rule  ?ji.st,  that  it  should  be 
deemed  good  service,  which  was  afterwards  made  absolute^  And  a 
rule  nisi  was  granted,  where  the  servants  refused  lo  call  their  master, 
or  to  receive  the  ejectment,  saying  they  had  orders  to  take  no  paj)ers''. 

When  the  tenant  absconds,  or  keeps  out  of  the  way,  to  avoid  being 
served,  a  copy  of  the  declaration  should  be  delivered  to  his  relation  or 
servant,  or  some  other  person,  on  the  premises,  to  whom  the  notice 
should  be  read  over  and  explained,  and  another  copy  affixed  on  the 
outer  door,  or  some  conspicuous  part  of  the  premises;  and  thereupon, 
if  it  be  made  appear,  to  the  satisfaction  of  the  court,  that  the  tenant 
absconded,  or  kept  out  of  the  way,  to  avoid  being  served,  but  not 
otherwise,  (he  court,  on  an  affidavit  of  the  facts,  will  grant  a  rule 
nisi,  that  the  service  on  his  relation  or  servant,  &c.  shall  be  deemed 
good  service^ ;  and  direct  in  what  manner  the  rule  shall  be  served^ 

When  there  is  no  house  or  building  on  the  premises,  or  they  are 
shut  up,  the  declaration  should  be  served  on  the  tenant,  or  his  wife,  if 
they  can  be  met  with  ;  or  if  not,  a  copy  of  the  declaration  should  be 
affixed  on  the  most  conspicuous  part  of  the  premises,  and  an  applica- 
tion made  to  the  court,  on  an  affidavit  of  the  circumstances,  that  it 
may  be  deemed  good  service.  Thus,  where  a  rule  was  moved  for,  to 
shew  cause,  why  nailing  the  declaration  on  the  door  of  a  barn,  in  which 
the  tenant  had  occasionally  slept,  there  being  no  dwelling  house  on 

a  2  VVils.  563.  e  j  gt^.  575.  Cas.  temp.  Hardw.  164.  S.  C. 

•>  2  Cliit,  Rep.  185.  and  see  Ad.  Eject.  2  cited.  Barnes,  173.   188.   190.  192.  2  Bur. 

Ed.  210,  n.  1116.    1    Blac.  Rep.  290.   S.  C.  Id.  317.2 

c  2  Price,  112.  I  Chit.  Rep.  100.  (a.)  Bur.  1181.  2  Wils.   263.  3   Moore,  576.  1 

•'  1  Str.  575.  Cas,  temp.  Hardw.  164.  S.  C,  Cliit.  Rep.  100,  (a).  2  Chit.  Rep,  176,  7,  8. 

•^'*^"^-  Ad.  lyect.  2  Ed.  210,  &c. 
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thp  picmisos,  should  not  he  defined  t;()od  service,  and  it  nppoared 
that  (he  ten;int  was  not  to  be  found  at  his  last  place  of  abode,  and  that 
no  person  beloniiin^  to  hira  was  to  be  found  upon  (ho  premises,  the 
court  hesitated  nmch  whether  this  motion  could  be  attended  to  ;  but 
at  leni^th  deemed  it  reasonable,  and  i^ranted  It  ;  addinc^  to  (lie  rule, 
"  and  why  service  of  it,  in  like  manner  as  the  declaration  had  becu 
served,  should  not  be  deemed  good  service,  unless  the  tenant  himself 
could  be  found"."  And  a  similar  rule  was  {granted,  where  the  house 
was  shut  up,  and  no  tenant  in  possession,  and  the  declaration  was 
stuck  up  on  tiie  most  conspicuous  part  of  the  premises''.  So,  where 
It  appeared  that  dihi^ent  in([uiry  had  been  made  after  the  late  tenant 
of  the  premises,  which  were  entirely  shut  up,  and  that  it  was  not 
known  nor  could  be  learnt  wliore  he  then  resided,  or  could  be  found, 
so  as  to  serve  him  with  a  copy  of  (he  declaration  and  notice,  but  it 
was  believed  that  he  had  absconded,  to  avoid  beini^  arrested  for  debt, 
and  that  a  copy  of  the  declaration  and  notice  had  been  thereupon 
affixed  on  the  outer  door  of  the  house,  the  court  granted  a  rule  ««>»', 
that  it  should  be  deemed  good  service*^.  But  where  due  diligence 
had  not  been  used  to  serve  the  tenant,  as  where  the  person  serving 
the  declaration  had  called  at  his  house  in  the  morning,  and  again  iti 
the  evening,  and  not  finding  him  either  time  at  home,  nailed  the 
declaration  upon  the  most  conspicuous  part  of  the  premises,  this  was 
not  deemed  suflTicient,  even  for  a  rule  nisi'K  So,  where  the  decla- 
ration had  been  stuck  upon  the  house,  there  being  nobody  in  it,  and 
the  neighbours  believing  that  (he  tenant  in  possession  had  absconded*, 
or  it  had  been  stuck  upon  tlie  ga(eway  of  the  premises*,  a  rule  nisi 
was  refused  ;  as  it  did  not  aj)pear  that  the  tenant  ke|)t  out  of  the  way 
to  avoid  being  served.  And,  in  ejectment  for  a  stable,  service  of 
the  declaration,  by  nailing  it  on  the  door  of  the  stable,  no  person  being 
therein,  and  then  going  to  the  defendant's  house,  and  informing  him 
of  what  had  been  done,  was  deemed  insufficient^ :  The  declaration 
in  this  case  should  have  been  delivered  to  the  tenant. 

By  the  statute  4  Geo.  11.  c.  28.  §  -2.  "  in  all  cases  between  land- 
''  lord  and  tenant,  when  half  a  year's  rent  is  in  arrear,  and  the  land- 
"  lord  or  lessor,  to  whom  the  same  is  due,  hath  right  by  law  to  re- 
*'  enter  for  non-payment  tliereof,  such  landlord  or  lessor  shall  and 
"  mav  without  any  formal  demand  or  re-entry,  serve  a  declaration 
"  in  ejectment,  for  the  recovery  of  the  demised  premises,  or  in  case 

a   1  New  Rep.  C.  P.  '293.  "'   '  Chit.  Rep.  303-  fa). 

•>  ■:  Chit.  Rep.  178.  ^  '''   '*«''• 

«  I  Chit.  Rep.  o06.  but  see  3  Mooie,  376.  '  W.  503,  6. 
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«  the  snme  cannot  bo  Kirally  served,  or  no  tenant  be  in  actual  pos- 
"  session  tbereof,  aiHxthe  same  upon  the  door  of  the  house,  or  sonae 
"  notorious  phice  of  the  lands  comprised  in  the  declaration,  and  such 
«'  afiixinj?  shall  be  deemed  legal  service  thereof;  which  service,  or 
*'  nllixin;;- of  (he  declaration,  sliall  stand  in  the  i)lace  ami  stead  of  a 
"  di'mand  and  re-entry."  The  landlord,  however,  cannot  proceed 
on  (Ills  statute,  if  there  be  a  sufficient  distress  on  the  premises,  to 
countervail  the  arrears  of  rent,  due  at  the  time  of  serving  or  affixing 
the  declaration" ;  nor  can  an  ejectment  be  maintained  in  such  case,  for 
non-payment  of  rent,  independently  of  the  statute,  unless  the  rent  be 
ilemanded  in  proper  time,  with  all  the  formalities  required  by  the 
connnnn  law''. 

In  the  case  of  a  vacant  possession,  when  the  premises  are  wholly 
deserted  by  the  tenant,  and  his  place  of  residence  is  unknown^  and 
the  case  is  not  provided  for  by  the  statute  i  Geo.  II.  c.  28'.  the 
claimant,  if  he  mean  to  proceed  by  ejectment,  must  moke  an  actual 
entry,  and  seal  and  deliver  a  lease  on  the  premises,  in  person  or  by 
attorney  ;  after  which,  the  ejectment  is  brought  by  the  lessee  against 
the  person  who  ejects  him.  It  should  be  observed  however,  that  in 
cases  of  tliis  nature,  it  is  not  always  necessary  that  the  claimant 
should  proceed  by  ejectment ;  for  when  the  premises  are  wholly  un- 
occupied, he  would,  it  seems,  be  justified  in  entering  and  taking  pos- 
session of  them,  without  bringing  an  ejectment,  if  he  could  find  an 
opportunity  of  doing  so,  without  using  force ;  for  which  purpose  it 
might  be  projjer,  if  there  is  likely  to  be  any  resistance,  to  call  in  the 
aid  of  a  peace  officer  ;  and  if  an  action  of  trespass  w eve  afterwards 
brought  against  him,  he  might  justify  the  entry  under  his  title^  It 
should  also  be  observed,  that  an  ejectment  cannot  be  maintained,  as 
on  a  vacant  possession,  when  there  is  any  thing  left  by  the  tenant  on 
the  premises,  however  trilling  ;  as  beer  in  a  cellar,  or  hay  in  a  barn*^. 
And  in  the  case  of  ground,  on  which  there  is  no  house  or  building,  if 
it  be  known  where  the  tenant  lives,  the  lessor  of  the  plaintiff  cannot 
proceed  as  upon  a  vacant  possession^. 

The  method  of  proceeding  by  ejectment,  on  a  vacant  possession,  is 
as  follows.  A  lease  for  years^  being  previously  prepared,  and  a  power 
of  attorney''  executed,  when  necessary,  the  party  claiming  title,  or  his 
attorney,  must  enter  upon  the  premises,  before  the  essoin   day  of  the 

a  7  Durnf.  Sc  East,  1 17.  292.  G  Taunt.  202.  1  Marsh.  542.  S.  C. 
b  Id.  ibid,  and  see  Ad.  Eject.  2   Ed.  144.  ^2  Str.  1064.  Bui.  Ni.  Pri.  97.  S.  C.  and 

2  Phil.  Evid.  4  Ed,  177,  &c.  see  2  Chit.  Rep.  177. 

«=  Ad.  Eject.  2  Ed.  173.  2  Sel.  Pr.  21 G.  s  Ai)pend.  Chap.  XX.  §  3. 

•ISSel.  Pr.  213.  h  /^  §  j. 

e  7  Taunt.  431.  and  see  3  Diuiif.  &  East, 
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term,  and  tlieic  seal  and  deliver  (lie  lease  to  the  lessee,  who  is  usually 
some  friend  of  (he  lessor,  and  at  the  same  time  deliver  him  the  pos- 
session ;  but  it  is  a  rule  of  court",  in  the  King's  Bench  and  Common 
Pleas,  for  the  prevention  of  maintenance  and  hiocaj^e,  that  "  no  at- 
torney shall  be  lessee  in  ejectment."  The  lease  hcini;  executed,  and 
])ossession  delivered,  the  lessee  continues  on  the  premises,  until  some 
other  p«;rson  enters  thereon,  usually  by  agreement  before-hand,  and 
tinns  him  out  of  possession  ;  uj)on  which  the  copy  of  a  declaration  in 
ejectment,  which  has  been  previously  [)rcj)ared,  is  deliver«Ml  on  the 
premises  (o  the  ejector,  founded  upon  the  (h-mise  contained  in  the 
lease.  This  declaration  is  similar  (o  t!iat  in  ordinary  cases,  except 
that  the  parties  to  it  arc  real,  and  not  fictitious  persons'',  the  lessee 
bein^j  made  plaintiff,  on  the  demise  of  the  lessor,  and  the  ejector 
ilefendant :  And  in  lieu  of  the  ordinary  notice,  for  the  tenant  to  ap- 
j)ear  and  be  made  defendant,  instead  of  the  casual  ejector,  a  notice, 
we  have  seen"",  is  subscribed  to  the  declaration,  signed  by  the  plaintiff's 
attorney,  and  adilressed  to  the  real  defendant,  informing  him,  that 
unless  be  appear  in  court  on  the  ^first  day,  or  within  the  first  your 
days,  in  London  or  Middlesex,  or,  in  any  other  county,  witliin  the  first 
eight  days  of  the  next  term,  at  the  suit  of  the  plaintiff,  and  jjlead 
to  the  declaration,  judgment  will  be  entered  against  him  by  defaulf^. 

The  affidavit  of  service  of  the  declaration  in  ejectment,  should 
regularly  be  made  by  the  person  who  served  it ;  or,  in  the  Com- 
mon Pleas,  it  may  be  made  by  a  jjerson  who  was  present,  and 
saw  the  declaration  served,  and  heard  it  explained''.  This  affidavit 
should  be  entitled'in  the  court  where  it  is  sworn,  and  with  the  names 
of  the  nominal  plaintifl",  on  the  demise  of  his  lessor,  or  several  demises 
of  his  lessors,  if  more  than  one,  against  the  casual  ejector  ;  an  alli- 
davit  entitled  with  the  names  of  the  real  defendants,  instead  of  the 
casual  ejector,  having  been  deemed  insullicient^ :  But  where  the 
declaration  was  entitled  "Doe  on  the  demise  of  A.  and  B.  against 
C,"  and  the  aflidavit  of  service  was  entitled  "  Doe  on  the  tlemise 
of  B.  and  A.  against  C,"  it  being  a  mere  clerical  mistake,  the  court, 
notwithstanding  the  variance  in  the  arrangement  of  the  lessors  names, 
granted  a  rule  for  judgment  against  the  casual  ejector^  The  jurat 
of  this,  like  that  of  other  aflidavits,  must  state  the  day  on  which  it  was 
sworn  ;  and  if  the  aflidavit  be  sworn  before  a  commissioner,  and  tlio 
day  omitted,  the  jurat  must  either  be  amended  by  inserting  it,  or  an 

»  R.  M.  1654.  §  1  K.  B.  &  C.  P.  ''a  Do-;.  &  Pul.   1'20. 

^Ante,  520.  '^  iiChil.  licp.  Vol. 
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ffidavlt  produccil,  on  the  part  of  the  commissioner,  as  to  his  recollec- 
tion of  tbeday  \\hen  it  was  <worn-. 

Tlie  aftuiavit  begins  vviili  the  time  of  serving  the  declaration,  in 
order  to  shew  that  it  was  before  the  essoin  day  of  the  term  ;  and  then 
])roceeds  to  state  lh  ^^bom.  and  in  \^bat  maimer,  it  was  served''.   \S  hen 
the  declaration  is  served  on  the  tenant,  it  nuist  appear  by  the  atHdavit, 
that  he  is  tenant  in  possession  of  the  premises  :  an  affidavit  of  service 
on  the  tenant,  without  shewing-  him  to  be  in  possession',  or  onthepersy/i 
in  possession-,  or  who  appeared  to  be  in  possession',  or  upon  ?l person 
whomthedeponentbelievestobetenantin  possession*,  being  insutlicient. 
In  ijeneral,  it  should  appear  by  the  atiidavit,  that  the  notice  was  read 
over  and  explained  to  the  ter.ant  :   but  ubere  it  appeared   by  the  affi- 
davit,  that  the  declaration  u  as  not  reatl  over  or  explained,  though  he 
subsequently  acknowledged  that  he   liad  received   ir,  and  knew  whut 
it  was,   this,   we  liave  seen',   was    deemed   sufficient,   and    the   court 
CTanted  a  rule  absolute  for  judgment  against  the  carual  ejector.      So, 
•where  it  appeared  from  circumstances,   that  the  tenant  understood  the 
contents  of  the  declaration,  though  the  affidavit  did    not  state  that  it 
was  explained  to  him,  a  rule  nisi  was  granted,  that  the  service  should 
be  deemed  suifjcieni". 

"When  the  declaration  is  served  on  the  jvi/e  of  the  tenant,  it  must 
appear   by  the  atridaTit  that   she   was  his  uife'.  or   at  least  that  the 
fjartv  believed  lier  to  be  so'  ;   an  atlida%it  of  the  service  of  the   decla- 
ration upon  a  7'C'jman  on  the  preuiises,  wiio  represented   herstlf   to  be 
the  wife  of  ilie  tenant  in  possession,   without  adding   that  the    dc])o- 
iient  believed  lier  to  be  so,  being  insufficient'.     An    affidavit    that  de- 
poDeni  did  serve  A.  B.  tenant  in  posses-ion,   or    C.  his   wife,    is   not 
sufficient,  it  not  being  certain  as  to  either  "^  :    And  where  the  affidavit 
stated,  that  deponent  served  the  wives  of  A.  and  B.  who,    or  one   of 
them,   were  tenanis  in   possession,   6;c.  the  court   refused   to   make  a 
rule  for  judgment -.      It  must  al-o  be  stated  in  the  atfidavit,   that  tlie 
wife  was  served  on  the  preiLisu-.  or   at  lier  husband's  dwelling  house  ; 
or,  if  served  cif  tlie  premises,  that    she  and  her  husband  \\ere  li\ing 
together  as   man  aud  wife,  at  thu  time  of  serviced     lu  the    King's 


a  I  Chit.  Eep.  2'i3. 

*  Append.  Cbap.  XX-  §  20,21. 

c  1  Chit.  Rep.  575. 
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Bench,  this  must  appear  by  the  affidavit  on  wbich  tbe  nile  for  judg- 
ment against  the  casual  ejector  is  originally  moved  for  ;  nor  can  any 

rule  be  drawn  up  in  that  court,  till  a  perfect  affidavit  be  produced*. 
But,  in  the  Common  Pleas,  \shere  the  affidavit  stated  that  tlie  decla- 
ration was  served  upon  the  tenant's  wife,  who  admitted  that  her  hus- 
band had  received  it,  the  court  granted  the  rule,  provided  a  iuppU' 
mental  aSdavit  were  produced,  that  the  wife  lived  with  her  husband, 
and  not  otherwise-.  It  is  suiScieoi,  however,  that  the  a£davit  state  the 
declaration  to  have  been  served  upon  the  wife,  on  the  premises, 
akhough  it  be  not  expressly  stated  that  lier  husband  is  tenant  in  pos- 
session, provided  ihdt  fact  can  be  collected  by  necessary  inference'. 

A^hen  the  declaration  has  been  served  on  several  tenants,  in  pos- 
session of  different  parts  of  the  premises,  there  should  be  cue  or 
more  affidavits,  stating  tbe  service  on  each  of  them  :  If  they  were  all 
served  by  one  person,  on  the  same  day.  a  single  affidavit  of  service 
is  sufficient,  stating  generally,  that  he  personally  served  A.  B.  C.  D. 
^c.  tenants  in  possession-,  ice. ;  but  otherwise  there  should  be  seve- 
ral affidavits,  stating  the  service  on  each  particular  tenant'.  And 
where  the  declaration  has  been  served  on  one  of  several  persons,  in 
possession  of  the  same  premises,  as  joint-tenants,  ice.  or  copartners  in 
trade,  the  affidavit  must  state  that  they  are  all  tenants  in  possession?; 
though  it  does  not  seem  to  be  necessary  to  describe  them  as  joint- 
tenants,  or  tenants  in  common".  And  where  it  appears  by  the  affida- 
vits, that  some  only  of  the  tenants  have  been  served,  the  court,  we 
have  seen',  will  grant  a  rule  absolute  for  judgment  against  them  only. 

When  tbe  tenant,  or  his  wife,  cannot  be  met  with,  the  affidavit 
should  state,  that  a  copy  of  the  declaration  was  delivered  and  ex- 
plained to  a  relation  or  servant,  or  other  person,  on  the  premises,  and 
that  the  tenant  afterwards  acknowledged  the  receipt  of  it" ;  an  ac- 
knowledgment by  the  wife  not  being  sufficient  to  bind  her  husband*: 
and  it  must  be  stated  in  the  affidavit,  that  the  acknowledgment  was 
made  before  the  essoin  day  of  the  terra".     In  case  the  tenant,  or  his 

»  1  Chit-  Rep.  499.  and  see  id   506.  2  >  Anlt,  bl'. 
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wiff  reluse  lo  accept  a  copy  of  Ihe  declaration,  wlieii  tendered,  the 
aflidavit  sliould  state  the  tender  and  refusal,  and  that  the  notice  was 
read  over  and  explained  to  them,  and  a  cojiy  of  the  declaration  and 
notice  left  on  the  premises,  or  put  through  a  window",  &c.  And 
Avhcre  the  tenant  ahsconds,  or  keeps  out  of  the  way,  to  avoid  being 
served,  it  is  not  sufficient  to  state  in  the  afFulavit,  that  the  deponent 
called  at  the  tenant's  house,  and,  not  finding-  him  at  home,  affixed  the 
declaration  on  the  most  conspicuous  part  of  the  premises'' ;  but  it  should 
be  shewn,  that  the  deponent  uiade  diligent  inquiry  after  the  tenant 
witliout  cflect,  and  that  he  verily  believes  he  has  absconded,  or  keeps 
out  of  the  way,  to  avoid  being  served  with  a  declaration ";  and  it  must 
also  be  stated,  that  a  copy  of  the  declaration  has  been  left,  as  well  as 
affixed  on  the  premises'^. 

When  the  jiremises  are  deserted  by  the  tenant,  and  the  landlord 
proceeds  on  the  statute  4  Geo.  II.  c.  28.  §  2.  the  affidavit  should 
state,  that  a  copy  of  the  declaration  and  notice  was  affixed  upon  the 
door  of  the  messuage,  or  some  notorious  place  of  the  j)remises,  there 
being  no  j)erson  in  possession,  ui)on  whom  the  declaration  could  be 
legally  served  ;  that  half  a  year's  rent  was  then  due  from  the  late  te- 
nant, and  no  sufficient  distress  to  be  found  upon  the  premises,  to  coun- 
tervail the  same  ;  that  the  late  tenant  held  the  premises,  by  virtue  of  a 
lease,  from  the  lessor  of  the  plaintiff;  and  that  a  clause  of  re-entry  is 
contained  therein,  for  non-payment  thereof  ^  And  if  one  part  of  the 
premises  be  vacant,  and  the  other  in  the  occupation  of  a  tenant,  it  is 
sufficient  for  the  affidavit,  to  ground  a  motion  for  judgment  against 
the  casual  ejector,  to  state  that  a  copy  of  the  declaration  was  served 
on  the  tenant,  who  occupied  the  one  part,  and  that  another  copy  was 
affixed  on  the  door  of  that  part  which  was  vacant'. 

In  the  case  of  a  vacatit  possession,  the  affidavit  to  move  for  judg- 
ment, in  the  King's  Bench,  should  state  the  entry  of  the  lessor  of  the 
l)laintifT,  and  his  sealing  a  lease  on  the  premises,  the  entry  of  the 
lessee,  and  ouster  by  the  defendant,  with  the  delivery  to  the  latter,  of 
a  copy  of  the  declaration  in  ejectment^ :  An  affidavit  should  also  be 
made,  of  the  execution  of  the  power  of  attorney,  if  the  entry  was 
made  by  a  third  person''.  But,  in  the  Common  Pleas,  an  affidavit  is 
unnecessary;  it  being  sufficient  in  that  court,  for  the  plaintifT  to  give 

!'>4«/<;,  529.  and  the  cases  there  cited.  e  Cas.   Pr.  C.  P.  6S.  faj.  Rmu    Eject,   ^i 

»>  1  Chit.  Rep.  503.  (a),  and  see  3  Moore,  Ed,  183.  Append.  Chap.  XX,  §  29,  30. 

576.  2  Chit.  Rep.  176,  7.  f  4  Moore,  469.  and  see  Woodf.  L.  &   T, 

""  1  Chit.  Rep.  506.   and  see  id.  100.  (a).  .  464.  Ad.  Eject.  2  Ed.  213. 

Ad.  Eject,  2  Ed.  210.    Ante,  530.  aud  the  g  Append.  Chap.  XX.  §  6. 

ca.Ts  there  cited.  h  y^_  12, 

'^  1  Chil.  Rep.  jllo.  4  .Moure,  350.  (a). 
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a  rule  to  i)iea(l,  as  in  common  cases,  and  at  the  expiration  of  tlic  time 
for  pleading,  if  there  be  no  appearance  and  plea,  he  signs  judg- 
ment as  a  matter  of  course".  If  the  affidavit  of  service  of  a  declara- 
tion in  ejectment  be  defective,  a  rule  for  judgment  will  not  be  granted, 
in  (he  King's  Bench,  until  a  proper  affidavit  be  produced'';  but 
it  seems  to  be  otherwise  in  the  Common  Pleas'',  in  which  latter 
court  tiupplemcnial  affidavits  arc  allowed  for  this,  as  well  as  other 
purposes. 

The  motion  for  judgment  against  the  casual  ejector,  is  a  motion  of 
course,  requiring  only  the  signature  of  a  counsel  or  serjeant ;  and, 
when  the  motion  paper  is  signed,  it  should  be  taken  by  the  j)laintifrs 
attorney,  to  the  clerk  of  the  rules  in  the  King's  Bench,  or  to  one  of 
the  secondaries  in  the  Common  Pleas,  who  will  draw  up  the  rule. 
In  the  King's  Bench,  if  the  premises  be  situate  in  London  or  Middle- 
sex, and  the  notice  require  the  tenant  to  appear  on  the  first  day,  or 
within  the  first  ybwr  days  of  the  next  term,  the  motion  for  judgment 
against  the  casual  ejector  should  regularly  be  made  in  the  beginning 
of  that  term  ;  and  then  the  tenant  must  aj)pear  in  four  days,  or  the 
])laintin'  will  be  entitled  to  judgment.  If,  however,  the  motion  be 
deforrcd  until  a  later  period  of  the  term,  the  court  will  order  the 
tenant  to  appear  in  two  or  three  days,  and  sometimes  immediately, 
in  order  that  the  plaintiff'  may  proceed  to  trial  at  the  sittings  after 
term  ;  but,  if  the  motion  be  not  made  before  the  lust  Jour  days  of  the 
term,  the  tenant  need  not  apj)ear,  until  two  days  before  the  essoin 
day  of  the  subsequent  term''.  In  the  Common  Pleas,  it  is  a  rule,  that 
"  the  motion  shoidd  be  made,  in  tojvn  causes,  within  one  week  next 
after  the  first  day  of  Michaelmas  or  Easter  term,  and  within  four 
days  next  after  the  first  day  of  Hilary  or  Trinity  term'  :"  but  this 
rule  relates  only  to  ejectments  served  on  tenants  in  possession,  and 
does  not  extend  to  cases  where  the  possession  is  vacant^,  or  on  the 
statute  4  Geo.  II.  c.  28".  which  may  therefore  be  moved  at  any  time 
in  term"^.  In  country  ejectments,  when  the  declaration  was  served 
before  the  essoin  day  of  Easter  or  Michaelmas  term,  with  notice  to 
a[)pear  in  those  terms,  the  plaintiff",  in  the  King's  Bench,  must  for- 
merly have  moved  for  judgment,  the  same  term  in  which  the  tenant 
had  notice  to  appear'' ;  but  afterwards,  he  was  allowed  in  that  court', 

a  Append,  Chap,  XX.  §  G.  n.  e  k.  t.  3'2  Car,  II.  C.  P. 

•»  I    Chit.   Rep.    499.  and   see  id.  306.  t  ^  Id.  (a). 

Dowl.  &,  Ryl.  34.  Ante,  534,  5.  8  Barnes,  172. 

c  1  New  Rep.  C.P.  308.  Ante,  534,  5.  ••  Run.  I-ject.  2  Ed.  191.  lmi>.  K.  li.  bTJ. 

«•  All.  I-jcct. '2   lid.  217,  18.   laip.    K.  B.  677. 
673.  677.  '  2  Cliit.  Rep.  18'.'. 
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as  well  as  in  the  Common  Pleas",  to  move  for  jiulgraent  at  any  time 
duriii^^  ll>e  next  issuable  term'^ ;  though,  where  the  notice  was  to 
appear  in  Michaelmas  term,  it  was  deemed  too  lute  <o  move  for 
judgment  in  Trinity  term  following^:  And  now,  since  the  late 
rule',  the  motion  for  judgment,  in  country  causes,  should  in  all  cases 
be  made,  in  the  term  in  which  the  tenant  is  required  by  the  notice  to 
appear. 

On  moving  for  judgment  against  the  casual  ejector,  when  there  is 
any  thing  in  the  service  of  the  declaration  out  of  the  common  way,  it 
should  be  mentioned  to  the  court,  from  the  affidavits,  and  they  will 
thereupon  either  grant  or  refuse  the  rule  for  judgment  in  the  first 
instance  ;  or,  if  the  matter  be  doubtful,  will  grant  a  rule  to  shew 
cause,  why  the  service  sworn  to  should  not  be  deemed  sufficient. 
When  the  service  of  the  declaration  is  perfect^  as  where  it  was  per- 
sonally delivered,  and  the  notice  read  over  and  explained  to  the 
tenant,  or  his  wife,  the  court,  on  motion,  supported  by  a  proper  affi- 
davit*, will  grant  a  rule  absolute  in  the  first  instance,  for  judgment 
against  the  casual  ejector^ :  and  a  similar  rule  will  be  granted,  where 
the  declaration  was  left  with  a  relation  or  servant  of  the  tenant,  who 
afterwards  acknowledged  the  receipt  of  it,  before  the  essoin  day  of 
the  next  term".  The  rule  for  judgment  is  also  absolute  in  the  first 
instance,  when  the  premises  are  deserted,  and  the  landlord  proceeds 
on  the  statute  4  Geo.  II.  c.  28''. ;  or,  in  the  King's  Bench,  on  a  vacant 
possession'.  But  when  the  service  of  the  declaration  is  imperfect^  as 
where  the  tenant  absconds,  or  keeps  out  of  the  way,  to  avoid  being 
served,  &c.  the  court  will  grant  a  rule  to  shew  cause,  why  service  of 
the  declaration,  by  leaving  a  copy  of  it  with  his  relation  or  servant, 
or  other  person,  upon  the  premises,  or  by  fixing  the  same  upon  some 
conspicuous  part  thereof,  should  not  be  deemed  good  service' ;  and 
why,  in  default  of  appearance,  judgment  should  not  be  entered 
against  the  casual  ejector ;  and  will  direct  by  the  rule,  in  what  manner 
it  shall  be  served''.  It  was  formerly  usual,  in  the  King's  Bench,  to 
grant  such  rule,  with  respect  to  future  service  only,  and  not  with  any 

»  Barnes,  186.  250.  4  Taunt.  738.   Run.  <»  R.  E.  2  Geo.  IV.  4  Barn.  &  Aid.  539. 

Eject.  2  Ed.  191.  K.  B.  2  Brod.  &  Eing.  705.  C.  P.  Ante, 

^  The  rule  for  judgment  in  such  case  was  524.  Postf  540. 

at  first  only  a  rule  to  shew  cause,  in  the  e  Append.  Chap.  XX.  §  20,  &c. 

King's  Bench  ;   Doe  ex  dim  Pearson  v.  Roe,  f  Id.  §  31,  &c.  Post,  539. 

H.  54  Geo.  III.  K.  B.  Ad.  Eject.  2  Ed.  219.  S  Ante,  527.  535. 

2   Chit.   Rep.    189.   faj.  but  afterwards,  a  h  Ante,  531,  2.  556. 

rule  absolute  was  granted  in  the  first  in-  •  Ante,  532.  536,  7. 

stance:  2  Chit.  Rep.  189.  which,  however,  ^  1  Str.  575.  Cas.  temp.  Hardw.  164.  S.  C. 

was  required  to  be  served  on  the  tenant.  cited.  Barnes,  173.  188.  ISO.   192.  2  Bur. 

<=  2  Chit.  Kcp.  190.  1116.  1    Blac.  Rep.  290.  S.  C.  Id.  317.  2 
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retrospect* ;  but  the  j)ractico  in  (Imt  court  was  altered,  in  the  begin- 
ning- of  tbe  last  reii;n',  ami  inado  conlorniable  to  tbe  course  of  tho 
Common  Pleas'*  ;  and  it  is  now  ihe  prndiee  in  botb  courts,  to  grant 
(bo  rule,  on  a  jjroper  afVubivit,  lor  ^;iviiii;  cllc'Ct  to  a  jiast  service. 
'J'liis  rule  may  eitber  be  granteil  upon  tbe  ten;in(,  liis  attorney  or 
other  person,  by  name*^,  or  generally,  witbout  naming  any  person  ia 
particular' ;  and  if  (be  rule  be  made  absolute,  tbe  rule  for  judgment 
will  be  drawn  U|)  as  a  matter  of  course.  When  tbe  tenant,  or  bis 
wife,  refuses  to  accept  a  copy  of  tbe  declaration,  tbe  rule  for  judg- 
ment, we  bave  seen',  is  absolute  in  Ibe  first  instance,  or  tbe  court 
will  only  grant  a  rule  nisi,  according  to  circumstances  :  But  tbe 
rule  is  always  nisiy  wben  tbe  tenant  absconds  or  keeps  out  of  tbe 
way,  to  avoid  being  served,  and  a  coj)y  of  tbe  declaration  is  iii 
consequence  delivered  to  a  relation  or  servant,  or  otber  person,  on  the 
premises^ 

Tbe  rule  for  judgment  against  tiie  casual  ejector,  in  tbe  King's 
Bench,  is  a  conditional  rule  or  oriler  of  tbe  court,  that  "  unless 
tbe  tenant  in  possession  of  (or,  ij"  the  premises  are  untenanted^ 
"  unless  some  person  claiming  title  to")  tbe  premises  in  question, 
shall  aj)pear  and  plead  to  issue  on  a  certain  day,  being  ybur  days 
after  granting  the  rule  in  town  causes,  or  four  days  after  tbe  last 
tlay  of  terra  in  country  causes,  judgment  shall  be  entered  for  the 
plaintiff,  against  tbe  casual  ejector,  by  default"."  In  the  Common 
Pleas,  the  rule  is,  that  "  unless  the  tenant  in  possession  of  the  tene- 
ments in  question,  or  some  otber  person  concerned  in  the  title  thereof, 
shall  appear  on  a  certain  day,  by  an  attorney  of  that  court,  who  shall 
then  forthwith  receive  a  declaration,  and  plead  thereto  the  general 
issue,  and  consent  to  the  common  rule  for  confessing  lease  entry  and 
ouster,  upon  tbe  trial  to  be  had,  judgment  shall  be  entered  against 
the  casual  ejector  ;  and  in  the  mean-time  proceedings  are  to  stay''." 

When  there  are  several  tenants  in  possession  of  the  premises,  and 
it  appears  from  the  affidavits,  that  they  have  all  been  served,  there  is 
only  one  rule  for  judgnnent  against  tbe  casual  ejector ;  wherein  they 
are  mentioned  generally,  as  "  tenants  in  possession  of  tbe  premises  in 
question,"  though  the  name  of  each  tenant  was  separately  prefixed  to 
the  notice  served  on  him'.     But  where  it  does  not  appear  from  tho 

Bur.   1181.  2  Wils.   263.  3  Moore,  576.   I  '=  Append.  Cliap.  XX.  §  27,  8. 

Chit.  Rep.  100.  fa),  2  Chit.    Kep.   176,  7,  •*  2  Chit.  Kep.  183.  Ante,  528. 

8.    Ad.   Eject.   2  Ed.  210,  &c.     Append,  ^  Ante,  529,  30. 

Chap.  XX.  §  27,  8.  Ante,  530.  536.  '  Ante,  530.  536.  538. 

"2  Bur.  1116.  1   Blac.  Rep.  290.  S.  C  B  Append.  Chap.  XX.  §  31,  ice. 

IcL  317.  «>  /rf.  §  34. 

••  Barnes,  173.  188.  190.  192.  '  7  Durnf.  &  East,  477.  Ante,  523. 
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alVidavits,  tluit  all  the  tenants  have  been  served,  the  rule  is  drawn  wp 
si)tcially,  nientio.iing'  the  name  or  names  of  those  tenants  only  whO' 
have  been  served,  and  describing  them  as  "  tenant  or  tenants  in  pos- 
session of  part  of  ihe  premises"."  And  where  there  were  separate  de- 
clarations, and  the  notices  to  appear  were  addressed  to  the  tenants- 
severally,  and  (here  are  separate  affidavits  of  service,  several  rules  are 
drawn  up,  as  in  several  ejectments  ;  and  they  must  afterwards,  if  ne- 
cessary, be  consolidated. 

The  rule  for  judgment  in  town  causes,  we  have  seen'',  is  for  the 
tenant  or  tenants  in  possession  to  appear  and  plead,  in  the  King's 
Bench  and  Common  Pleas,  on  a  day  certain  in  term,  at  the  distance 
i)l'  Jour  days  from  the  day  of  granting  the  rule'^.  In  country  causes,, 
the  tenant,  or  person  claiming  title  to  the  premises,  had  formerly  \n 
all  cases  until  four  days  after  the  end  of  the  next  issuable  terra, 
to  appear  and  j)lead'* :  And,  in  the  Exchequer,  it  was  a  rule,  that  "  m 
all  country  ejectments,  which  were  moved  in  a  term  not  issuable,  the 
defendant  should  have  four  days  next  after  the  end  of  the  issuable 
term,  immediately  succeeding  the  respective  terms  in  which  sucb 
♦jectments  were  moved,  to  appear  thereto."  But  now,  by  a  late  rule 
of  all  the  courts*,  "  in  all  country  ejectments,  whieh  shall  be  served 
before  the  essoin  day  of  any  Michaelmas  or  Easter  term,  the  time 
for  the  appearance  of  the  tenant  in  possession  shall  be  within  four^ 
days  after  the  end  of  such  Michaelmas  or  Easter  term,  and  shall  not 
be  postponed  till  the  fourth  day  after  the  end  of  Hilary  or  Trinity 
terms  respectively  following." 

The  clerk  of  the  rules,  in  the  King's  Bench,  and  secondaries  of  the 
Common  Pleas,  are  required  to  keep  a  book,  "  in  which  shall  be 
entered  all  the  rules  which  from  time  to  time  shall  be  delivered  out 
in  ejectment,  (instead  of  the  book  formerly  kept,  containing  a  list  of 
ejectmenis  moved ;)  in  which  book  shall  be  mentioned  the  number  of 
the  entry,  the  county  in  which  the  premises  lie,  the  names  of  the  no- 
minal plaintiff,  the  first  lessor  of  the  plaintiff,  (with  the  words  "  and 
others,"  if  there  be  more  than  one,)  and  also  the  name  of  the  casuaj 
ejector  :  And  unless  the  rule  for  judgment  be  drawn  up,  and  taken 
away  from  the  office  of  the  clerk  of  the  rules,  or  secondaries,  within 
two  days  after  the  end  of  the  term  in  which  the  ejectment  is  moved,. 

■  Append.  Chap.  XX.  §  33.  705.  5  Moore,  637.  2  Chit.  Rep.  380.  C.  P. 

»>  Anle,  537.  539.  9  Price,  299.  Excheq.  Ante,  524.  538.   And 

c  Append.  Chap.  XX.  §  31,  &,c.  see  a  former  rule  of  T.  26  &  27  Geo.  II.  §  7. 

«•  Ad.  Eject.  2   Ed.  219.  4  Taunt.  73S.  8  Price,  212.     But  see  R.  H.  39  Geo.  III. 

Run.  Eject.  2  Ed.  191.  Excheq.  Man.  Ex.  Append.  224.  8  Price> 

e  K.  E.  2  Geo.  iV.  4  Dain.  &  Aid.  539.  504.  contra.  Ad.  Eject.  2  Ed.  219,  20. 
2  Chit.  Rep.  375,  6.  K.  B.  2  Brod.  &  Biug. 
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no  rule  shall  be  drawn  up,  or  entered  in  the  book,  nor  shall  any  pro- 
ceeding be  had  in  such  ejectment"."  If  the  rule  be  not  taken  away 
from  the  office  in  due  time,  the  clerk  of  the  rules,  or  secondaries,  will 
not  deliver  it  out,  without  a  rule  of  court,  or  order  of  a  judge,  autho- 
ri7.'\us;  them  to  do  so"".  And,  in  the  case  of  a  vacant  jjosscssion, 
where  the  plaintilf,  having  obtained  judgment  against  the  defendant, 
liad  neglected  to  take  away  the  rule  from  tiie  office,  before  the 
end  of  the  term,  the  court  of  King's  Bench  would  not  assist  Jiim,  by 
granting  a  rule  for  judgment  in  the  next  term''. 

In  ejectment,  by  landlord  against  tenant^  on  the  statute  1  Geo.  IV. 
c.  SI".  "  where  the  term  or  interest  of  any  tenant,  holding  under  a 
"  lease  or  agreement  in   writing,    any   lands,    &c.,   for  any  term  or 
"  number  of  years  certain,  or  from  year  to  year,  shall  have  expired, 
"  or  been  determined,  either  by  the  landlord  or  tenant,  by  regular 
"  notice  to  quit,  and  such  tenant,  or  any  one  holding  or  claiming  by 
"  or  under  him,  shall  refuse  to  deliver   up  possession    accordingly, 
"  after  lawful  demand  in  writing'',  made  and  signed  by  the  landlord 
"  or  his  agent,  and  served  personally  upon,  or  left  at  the  dwelling 
"  house  or  usual  place  of  abode  of  such  tenant  or  person,  and  the 
"  landlord  shall  thereupon   proceed   by  action  of  ejectment,  for  the 
"  recovery  of  possession,  it  shall  be  lawful  for  him,  at  the  foot  of  the 
"  declaration,  to  address  a  notice  to  such  tenant  or  person,  requiring 
**  him  to  appear  in  the  court  in  which  the  action  shall  have  been  com- 
"  menceil,  on  the  Jirsl  day  of  the  terra  then  next  following,  or,  if  the 
"  aciion  shall   be  brought   in  Wales,  or  in  the  counties  palatine  of 
"  Chester,  Lancaster,  or  Durham  respectively,  then,  on   the   first 
"  day  of  the   next  session  or  assizes,  or  at  the  court  day,  or  other 
"  usual  period  for  appearance  to  process,  then  next  following,  (;is  the 
"  case  may  be,)  there  to   be  made  defendant,  and  to  find  such  bail,  if 
"  ordered  by    the  court,  and  for  such  purposes,  as  are  thereinafter 
"  specified'' :   And  upon   the  appearance  of  the  party  at  the  day  pre- 
"  scribed,  or,  in  case  of  non-appearance,  on  making  the  usual  artida- 
*'  vit  of  service  of  the  declaration  and  notice,   it  shall  be  lawful  for 
"  the  landlord,  producing  the  lease  or  agreement,  or  some  couiiter- 
"  j)art  or  duplicate  thereof,  and  proving  the  execution  of  the  same 
"  by  aflidavit,  and   upon    allidavit  that  the  j)refnises  have  been  ac- 
"  tually  enjoyed  under  such  lease  or  agreement,  and  that  the  interest 
"  of  the  tenant  has  expired,  or  been   determined  by  regular  notice  to 

a  R.  M.    31  Geo.   III.    K.  B.  4  Dnrnf.  S;  c  §  1. 

East,  J.  R.  E.  4S  Geo.  III.  C.  P.    1  Taunt.  '^  A|>|)pii(I.  Chap.  XX.   §  64. 
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*'  (luit,  as  (ho  case  may  be,  and  tliat  possession  has  been  lawfully  de- 
"  iiiaiuled  in  manner  afoiosaid,  to  move  the  court  tor  a  ride  for  such 
"  tenant  or  person  to  shew  cause,  in  a  time  to  be  fixed  by  the  court, 
"  on    a  consideration   of  the    situation    of  the   premises,   why   sncli 
"  tenant  or  person,  upon  being  admitted   defendant,  beside  entering" 
"  into  the  common  rule,  and  giving  the  common  undertaking,  should 
"  not  undertake,  in  case  a  verdict  shall  pass  for  the  plaintiff,  to  give 
"  the  plaintiir  a  judgment,  to  be  entered   up  against  the  real  defen- 
"  dant,  of  the  teiir.  next  j)receding  the  time  of  trial,  or,  if  the  action 
"  shall  be  brought  in  JVales,  or  in  the  counties  palatine  respectively, 
"  then  of  the  session,  assizes,  or  court  day,  as  the  case  may  be,  at 
*'  which  the  trial  shall  be  had  ;  and  also  why  he  should  not  enter 
"  into  a  recognizance,  by  himself  and  two  sufficient  sureties,  in  a  rea- 
"  sonable  sum,  conditioned  to  pay  the  costs  and  damages  which  shall 
"  be   recovered  by  the  plaintiff  in  the  action  ;  and  it  shall  be  lawful 
'•  for  the  court,  ui)on  cause  shewn,  or  u])on  aflidavit  of  the  service  of 
'*  the  rule,  in  case  no  cause  shall  be  sliewn,  to  make  the  same  abso- 
"  lute,  in  the  whole  or  in  part,  and  to  order  such  tenant  or  j)erson, 
"  ^^ithin  a  time  to  be  fixed,  in  consideration  of  all  the  circumstances, 
"  to  "ive  such  undertaking,  and  find  such  bail,  with  such  conditions, 
"  and  in  such  manner,  as  shall  be  specified  in  the  said  rule,  or  such 
*'  part  of  the  same,  so  made  absolute  ;  and  in  case  the  party  shall 
"  neglect  or  refuse  so  to  do,  and  shall  lay  no  ground  to  induce  the 
*'  court  to  enlarge  the  time  for  obeying  the  same,  then,  upon  affidavit 
"  of  the  service  of  such  order,  an   absolute  rule  shall  be  made  for 
*'  entering  up  judgment  for  the  j)laintiff.      Provided   always,  that 
"   nothing  in  that  act  contained,  shall   be   construed  to  j)rejudice  or 
♦'  affect  any  right  of  action  or  remedy,  which  landlords   already  pos- 
"  sessed,  in  any  of  the  cases  herein  before  provided  for"."     This  sta- 
tute has  been  holden  to  extend  to   a  tenancy,  by  virtue  of  an  agree- 
ment in  writing,  for  a  term  certain^ ;  but  not  to  the  case  of  a  lessee, 
holding  over  after  notice  to  quit  given  by  himself,  where  his  tenancy 
has  not  expired  by  efflux  of  time*^.     And  where  a  tenant  holds  from 
year  to  year,  without  a  lease  or  agreement  in  writing,  it  is  not  a  case 
within  the  statute'^. 

In  proceeding  on  this  statute,  the  lease  or  agreement  under  which 
the  tenant  holds  the  premises,  or  a  counterpart  or  duplicate  thereof, 
must  be  produced,  though  it  need  not  it  seems  be  left  in  court ;  and 
the  execution  of  the  same  must  be   proved  by  affidavit",  as  well  as 

a§  7.  c  1  Do^vl.  &  llyl.  540. 
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lliat  the  premises  have  been  actually  enjoyed  under  such  lease  or 
agreement,  and  that  the  interest  ol"  the  tenant  has  expired,  or  been 
determined  by  regular  notice  to  quit" ;  and  that  a  demand  in  writinj^ 
of  the  ])ossession  has  been  made,  and  signed  by  the  landlord  or  his 
agent,  and  personally  served  upon,  or  left  at  the  dwelling  house  or 
usual  place  of  abode  of  the  tenant,  or  person  holding  under  him'' ; 
upon  which  tl»e  court  will  grant  a  rule  to  shew  cause%  why  the  tenant, 
iipon  being  made  defendant  instead  of  the  casual  ejector,  beside  en- 
tering into  the  common  consent  rule,  and  giving  the  usual  undertak- 
ing, should  not  undertake,  in  case  a  verdict  should  pass  for  the  plain- 
tiff', to  give  him  judgment,  to  be  entered  up  of  the  preceding  term, 
against  the  real  defendant,  and  why  he  should  not  enter  into  a  re- 
cognizance, by  himself  and  two  sufficient  sureties,  in  a  reasonable 
sum,  conditioned  to  pay  the  costs  and  damages  which  shall  be  recovered 
by  the  j)laintiff',  pursuant  to  the  statute.  This  rule,  however,  need  not 
specify  all  the  particulars  required  by  the  statute;  as  the  court  may 
mould  the  rule,  conformably  to  its  requisites,  on  shewing  cause'' : 
and  if  no  sufficient  cause  be  shewn,  they  will,  on  making  the  rule 
absolute*,  order  the  tenant  to  give  the  additional  undertaking  required 
by  the  statute,  and  also  that  he  do,  within  a  certain  time,  to  be  s|>€ci- 
fu  d  in  the  rule,  enter  into  a  recognizance,  by  himself  and  two  sufficient 
sureties,  in  a  certain  sum,  to  be  fixed  by  the  court,  conditioned  to  jiay 
tlie  costs  and  damages,  &c''.  The  undertaking  to  give  judgment  of  the 
preceding  term,  is  usually  inserted  in  the  consent  rule' ;  and  the  re- 
cognizance is  taken  before  a  judge  in  town  causes,  or,  in  the  country,, 
before  a  commissioner  for  taking  bails. 

A  rule  for  judgment  having  been  obtained  against  the  casual  ejector, 
the  tenant  in  possession,  or  his  landlord,  either  appears,  and  enters 
into  the  consent  rule,  to  be  made  defendant,  instead  of  the  casual  ejector, 
and  to  confess  lease  entry  and  ouster,  &.c.  confesses  the  action, 
or  makes  default.  In  the  latter  case,  the  plaintiff^'s  attorney,  having 
ascertained  the  fact,  by  searching  the  ejectment  books  at  thejudges' 
chambers  in  the  King's  Bench,  and  the  plea  book  at  the  prothono- 
taries'  office  in  the  Common  Pleas,  may  sign  judgment  against  the 
casual  ejector''  :  and  it  is  not  necessary  for  him  to  give  a  rule  to  j)lead, 
before  judgment  is  signed';  but  common  bail  must  first  be  filed  for 
the  casual  ejector,  in  the  King's  Bench  by  bill^  ;  though  it  does  not 

«  Appeml.  Chap.  XLVI.  §  1 ,  &.c.  '  Id.  §  44. 
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seem  necessary  to  enter  an  appearance  for  liim,  by  original  in  that 
conrt,  or  in  tlie  Common  Pleas^  It  was  formerly  necessary  to  sue 
ont  a  bill  of  Middlesex  or  latitat,  before  judgment  could  be  signed 
against  the  casual  ejector,  in  the  King's  Bench** :  but  this  is  now  dis- 
pensed with  ;  for  his  being  admitted  to  bail  implies  he  was  once  a 
prisoner,  and  whether  he  came  into  court  regularly  by  latitat  or  not, 
yet  the  judgment  is  not  coramnon  judice^.  The  judgment,  however, 
must  not  be  signed,  until  the  afternoon  of  the  day  next  after  that  on 
which  the  rule  expires  ;  and,  if  Sunday  happen  to  be  the  last  day, 
it  cannot  be  signed  until  the  afternoon  of  Tuesday"^. 

In  order  to  sign  judgment  against  the  casual  ejector,  the  rule  for 
judgment  must  be  drawn  up,  with  the  clerk  of  the  rules  in  the  King's 
Bench,  or  secondaries  in  the  Common  Pleas,  and  an  incipitur  of 
the  declaration  made,  on  a  ten  shillit!g  stamped  paper,  which  is  called 
the  judgment  paper,  and  also  on  a  roll  of  the  same  term  with  the 
rule,  beginning,  in  the  King's  Bench,  with  the  warrants  of  attorney^  j 
but,  in  the  Common  Pleas,  the  warrants  of  attorney  are  made  out 
and  filed  with  the  clerk  of  the  warrants,  who  marks  the  judgment 
paper;  which  is  taken  to  the  clerk  of  the  judgments  in  the  King's 
Bench,  or  prothonotaries  in  the  Common  Pleas  ;  and,  on  producing 
the  rule,  the  clerk  will  sign  the  judgment :  after  which,  a  writ  of 
possession*^  may  be  immediately  sued  out,  and  executed  ;  for  which  a 
prsocipe  is  required  in  the  King's  Bench,  but  not  in  the  Common 
Pleass. 

If  the  judgment  against  the  casual  ejector  be  irregular,  the  court, 
on  motion,  will  order  it  to  be  set  aside,  with  costs  :  And  where  the 
judgment  was  set  aside  for  irregularity,  and  possession  ordered  to  be 
restored,  but  the  lessor  of  the  plaintiff,  who  held  the  possession,  ab- 
sconding, tlie  rule  was  ineffectual,  the  court  of  Common  Pleas,  on 
motion,  ordered  a  writ  of  restitution,  on  behalf  of  the  late  tenants  in 
possession''.  And  even  though  the  judgment  against  the  casual  ejector 
be  regular,  yet  the  courts  in  this,  as  in  other  actions,  will  order  it  to 
be  set  aside,  upon  an  affidavit  of  merits,  and  payment  of  costs^ 
But  the  court  of  Common  Pleas  refused  to  set  aside  a  judgment  and 
execution  in  ejectment,  in  order  to  let  in  a  person  to  defend  ;  tiiough 
he  made  an  affidavit,    setting  forth  a  clear  title,    and   offered  to  pay 

«  Imp.  K.  B.  676.    Imp.  C.  P.  600.  e  Append.  Chap.  XX.  §  35. 
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costs*.  So,  vvlicre  a  plainlilF  had  obtained  juds^ment  and  possession 
in  an  undefended  ejectment,  without  collusion,  and  had  sold  part  of 
the  premises,  and  transferred  the  possession,  that  court  would  not 
let  in  the  landlord,  from  whom  his  tenants  hud  concealed  the  eject- 
tnent,  to  appear  and  defend  it,  on  payment  of  costs'*.  In  vacation, 
ajudge  at  chambers,  on  an  alVulavit  of  merits,  will  compel  the  plaintiff 
to  accept  a  plea,  or  stay  the  proceedings,  proviiled  he  will  not  waive 
his  judgment,  on  payment  of  costs". 

The  uppearunce  in  ejectment  is  either  by  the  tenant,  or  his  land- 
lord, &.C.  or  by  both.  If  the  tenant  appear,  either  alone  or  jointly 
with  his  landlord,  within  the  time  limited  by  the  rule  for  judgment, 
he  must  enter  into  the  common  consent  rule'',  to  be  made  defendant, 
instead  of  the  casual  ejector,  and  to  confess  lease  entry  and  ouster,  and 
insist  upon  the  title  only  :  But,  in  the  case  of  a  vacant  possession,  no 
person  claiming  title  to  the  premises  will  be  let  in  to  defend  ;  but  he 
that  can  first  seal  a  lease  thereon,  must  obtain  possession,  and  any 
other  person  claiming  title  thereto,  may  eject  him,  if  he  can  :  and, 
by  the  course  of  the  court,  no  defence  can,  it  is  said,  be  made  in 
this  case,  except  by  the  defendant  in  ejectment,  who  is  a  real 
ejector*. 

By  the  terms  of  the  consent  rule,  which  is  in  substance  the  same 
in  both  courts*^,  the  party  applying  consents  to  be  made  defendant, 
instead  of  the  casual  ejector  ;  to  appear,  at  the  suit  of  the  plaintiff, 
and,  if  the  proceedings  are  by  bill,  to  (ile  common  bail  ;  to  receive  a 
declaration  in  ejectment,  and  plead  not  guilty  ;  and,  at  the  trial  of  the 
issue,  to  confess  lease,  entry  and  ouster,  and  insist  uj)on  the  title  only  ; 
that  if,  at  the  trial,  the  j)arty  apj)earing  shall  not  confess  lease  entry 
and  ouster,  whereby  the  plaintiff  shall  not  be  able  further  to  |)rosecute 
his  suit,  such  j)arty  shall  pay  costs  to  the  plaintiff;  and  that  if  a  verdict 
shall  be  given  for  the  defendant,  or  the  plaintiff  shall  not  further 
prosecute  his  suit,  for  any  other  cause  than  for  not  confessing  lease 
entry  and  ouster,  the  lessor  of  the  plaintiff  shall  pay  costs  to  the  de- 
fendante. 

It  was  formerly  usual  to  draw  up  the  consent  rule,  in  the  King's 
Bench,  generally,  for  the  tenant  to  be  admitted  defendant,  and  confess 
lease  entry  and  ouster,  "  for  the  premises  in  question'',"  or  (as  in  the 
Common  Pleas', )  "  for  so  much  of  the  premises  as  were  in  the 
possession  of  the  defendant,  or   his  tenant,  or  any  person   claiming 

»  3  Taunt.  506.  and   see   4  Taunt.    S'20.  «  Tjarrips,  177.  Bui.  M.  Pri.  <J5. 
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by  or  under  liis  tiile' ;"  or  to  describe  the  premises,  for  which  the  eject- 
ment was  meant  to  be  defended,  specially,  at  the  discretion  of  the 
defendants  And  it  was  a  rule  in  the  King's  Bench,  that  "  where  the 
defendant,  by  the  consent  rule,  confessed  lease  entry  and  ouster,  for 
so  much  of  the  premises  as  were  in  his  possession,  or  that  of  his 
undertenants,  his  attorney  should  immediately  deliver  to  the  plaintiff's 
attorney,  a  note  in  writing  of  the  tenements,  so  being  in  the  posses- 
sion of  the  defendant,  or  his  undertenants'.  If  this  was  not  done, 
the  plaintiff  might  have  called  on  the  defendant,  by  a  judge's  order, 
to  specify  for  what  he  defended,  when  that  was  not  ascertained  by  the 
consent  rule*^ :  And  (he  lessor  of  the  plaintiff  was  bound,  at  the  trial,  to 
prove  the  defendant  in  possession  of  the  premises  for  which  the  eject- 
ment was  brought^  But  now,  by  a  late  rule  of  the  courts  of  King's 
Benchf  and  Common  Pleas^,  "  in  every  action  of  ejectment,  the 
defendant  shall  specify  in  the  consent  rule,  for  what  premises  he  in- 
tends to  defend'' ;  and  shall  consent  in  such  rule  to  confess,  upon  the 
trial,  that  he  (if  he  defend  as  tenant,  or,  in  case  he  defend  as  land- 
lord, that  his  tenant)  was  at  the  time  of  the  service  of  the  declaration, 
in  the  possession  of  such  premises*" ;  and  that  if,  upon  the  trial,  the 
defendant  shall  not  confess  such  possession,  as  well  as  lease  entry 
and  ouster,  whereby  the  plaintiff  shall  not  be  able  further  to  prosecute 
his  suit  against  the  defendant,  then  no  costs  shall  be  allowed  for  not 
further  prosecuting  the  same,  but  the  said  defendant  shall  pay  costs 
to  the  plaintiff,  in  that  case  to  be  taxed."  This  rule  operates  as  a 
notice  of  the  premises  for  which  the  tenant  means  to  defend,  and 
supersedes  the  necessity  of  the  plaintiff's  proving  him  in  possession 
of  them  at  the  trial. 

If  the  tenant  appear,  his  attorney  procures  a  blank  consent  rule, 
unstamped,  from  a  stationer's  in  the  King's  Bench,  or  from  the  secon- 
daries' office  in  the  Common  Pleas,  and  fills  it  up,  by  entitling  it  of 
the  terra  of  appearance,  and  inserting  in  the  margin,  the  county  in 
which  the  ejectment  is  laid,  and  the  names  of  the  original  parties,  thus  : 

"    to   wit.  A.  B.    on  the  demise  of  C.  D.    (or,  on  the  several 

demises  of  C.  D.  and  E.  F.  &c.)  against  G.  H."  and  by  making  the 
tenant  defendant,  instead  of  the  casual  ejector,   in  the  body  of  the 

>  Run.  Eject.  2  Ed.  233,  4.   Ad.  Eject.  2  e  1  Wils.  220.    7  Durnf.  &  East,  327.   1 
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rule  ;  whiclj  must  specify  for  what  premises  he  means  to  defentl*.  The 
defendant's  attorney  then  signs  his  name  at  the  bottom,  leaving  a  blunk 
space  for  the  plaintiff's  attorney  to  do  the  like  ;  for  tins,  it  should  be 
observed,  is  rather  an  agreement  between  the  parties  for  a  rule, 
than  the  rule  itself,  which  is  afterwards  drawn  up  by  the  proper  ollicer''. 
Common  bail  is  then  filed  by  the  defendant's  attorney,  in  the  King's 
Bench  by  bill,  with  the  clerk  of  the  common  bails,  or  an  ajjpear- 
ance  entered  by  original  in  that  court,  on  a  proper  prsecipe'^,  with 
the  filacer,  who  will  mark  the  rule  "  Bif  Consent,''''  or,  in  the  Common 
Pleas,  an  a})pearance  must  be  entered  with  the  propor  fihicer,  who 
will  stamp  the  rule'' :  and,  at  the  time  of  filing  common  bail,  or  enter- 
ing an  appearance,  the  defendant's  attorney  must  deliver  to  the  officer, 
a  memorandum  or  minute  of  his  warrant,  duly  stanii)ed.  The  plea  of 
not  guilty*  is  then  engrossed,  on  four-penny  stamped  paper,  and  annexed 
to  the  consent  rule  ;  which  being  done,  the  plea  and  rule  are  carried 
to  and  left  at  the  chambers  of  one  of  the  judges  in  the  King's  Bench, 
or  at  the  prothonotaries'  office  in  the  Common  Pleas^ 

When  the  tenant  appears  for  the  whole  of  the  premises,  they  may 
either  be  described  in  the  consent  rule  generally,  as  in  the  declaration, 
or  as  they  really  are  ;  but,  when  he  appears  for  part  of  the  premises 
only,  that  part  must  be  particularly  specified  in  the  consent  rulc^ ;  and 
the  plaintiff  in  such  case,  having  obtained  the  rule  for  judgment,  may 
siffn  judgment  against  the  casual  ejector  for  the  residue*^.  When 
there  are  several  tenants,  they  may  all  join  in  the  consent  rule,  to  de- 
fend for  the  whole  of  the  premises,  stating  of  what  they  consist; 
or  they  may  severally  defend  for  different  parts,  specifying  the  par- 
ticular part  each  of  them  occupies'. 

When  an  ejectment  is  brought  by  a  tenant  in  common,  joint-tenant, 
or  coparcener,  against  his  companion,  it  is  necessary  for  the  lessor  of 
the  plaintiff  to  prove,  in  order  to  maintain  it,  an  actual  ouster,  or  de- 
nial of  entry  by  the  defendant,  unless  admitted  by  the  consent  rule'' ; 
and  therefore,  if  there  has  been  no  actual  ouster,  the  defendant  ought 
to  apply  to  the  court,  for  a  special  rule',  to  confess  lease  and  entry,  and 
also  ouster  of  the  nominal  plaintiff,  if  an   actual  ouster  of  the  plain- 

»  Append.  Chap.  XX.  §  40.  43.  U  o  Sel.  Pr.  1 S I . 

•>  /rf.  §41.  '  7  Durnf.  it    Kast,  330.   Run,    Eject.  9 

c  Id.  §52.  Ed.  233.  Ad.    Kject.  2  Ed.  237.  2   Sel.  Pr. 

<*  Barnes,  178.  178.  and  see  Append.  Chap.  XX.  §  40.  43. 

^  Append.  Chap.  XX.  §33.  ''   Knn.  Kject.  2  Ed.  219,  &,c.   Ad.    Eject, 
f  2  Sel.  Pr.  180.   Imp.  K.  B.  678.  Imp.       2  lid.  234,5. 
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tiff's  lessor,  by  the  defendant,  shall  be  proved  at  the  trial,  but  not 
otherwise  ;  which  rule  the  court  of  King's  Bench  will  grant,  on  an 
aflidavit  that  there  has  been  no  actual  ouster  by  the  defendant* ;  and, 
in  the  Common  Pleas,  it  is  said  to  be  merely  a  matter  of  course  to 
j^rant  the  rule,  whenever  the  defendant  is  a  joint-tenant,  tenant  in 
common,  or  coparcener''. 

Before  the  making  of  the  statute  II  Geo.  II.  c.  19.  landlords  were 
permitted  to  defend  ejectments,  by  joining  with  the  tenants  in   pos- 
session, and  even,    as  it  seems,  without  their  being  joined^     But  the 
court  of  King's  Bench,  in  one  case,   refused  to  set  aside  a  judgment 
against  the  casual  ejector,  where  the  landlords  had  obtained  a  rule 
to  be  made  defendants  with    the  tenants  in    possession,   and  entered 
their  appearance,  but  the  tenants,  having  been  practised  upon,  refused 
to  appear,  or  make  any  defence  ;  saying,  that  the  rule   was  only  that 
the  landlords  should  be  made  defendants,  together  with  the  tenants  in 
possession;  and  therefore,  if  they  would  not  stand  the  suit,  the  land- 
lords could  not  be  let  in''.     This   decision  seems   to   have  occasioned 
the  passing  of  the  above  statute  ;  by  which  it  is  enacted,  that  "  every 
*'  tenant,  to  whom  any  declaration  shall  be  delivered,  for  any  lands,  &c. 
"  shall  forthwith  give  notice  thereof  to   his  or  her  landlord  or  land- 
"  lords,   or  his  her  or  their  bailiff  or  receiver,  under  penalty  of  for- 
"  feiting  the  value  of  three  years'  improved  or  rack  rent  of  the  pre- 
"   mises,  so  demised  or  holden,  in  the  possession  of  such   tenant,  to 
"  the  person  of  whom  he  or  she  holds ;  to  be  recovered  by  action  of 
"  debt,  &,c^,"     This  clause  of  the  statute,   however,   has  been  con- 
strued to  extend  only  to  those  cases,  in  which  the  ejectment  is  incon- 
sistent with  the  landlord's  title* :    Therefore,  a  tenant  of  a  mortgagor, 
Avho  dpes  not  give  him  notice  of  an    ejectment   brought  by  the  mort- 
gagee, upon  the  forfeiture  of  the   mortgage,  is  not  within  the  penal- 
ties of  the  clause'^. 

By  the  same  statute",  "  it  shall  and  may  be  lawful  for  the  court  in 
"  which  an  ejectment  is  brought,  to  suffer  the  landlord  or  landlords 
to  make  him  her  or  themselves  defendant  or  defendants,  by  joinujg 
*'  with  the  tenant  or  tenants  to  whom  such  declaration  in  ejectment 
*'  shall  be  delivered,  in  case  he  or  they  shall  appear  ;  but  in  case  such 
tenant  or  tenants  shall  refuse  or  neglect  to  appear,  judgment 
"  shall   be  signed  against  the  casual   ejector,  for  want  of  such   ap- 

»  Append.  Cliap.  XX.  §  45.  -1  2  Str.  820. 

^  2  Taunt.  597.  e  §  lo, 
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"  j)oarancc;  but  iC  the  landlord  or  landlords  ol  any  i)art  of  the 
"  lands,  tenements  or  liereditainents,  lor  which  such  ejectment  was 
"  brought,  shall  desire  (o  appear  by  himself  or  themselves,  i\\)i\  con- 
"  sent  to  enter  into  (he  like  rule,  that,  hy  ihe  course  of  the  court,  the 
**  tenant  in  possession,  in  case  he  or  she  had  appeared,  oiii^lit  to  have 
"  d^ne,  then  the  court,  where  such  ejeciment  shall  be  broui^ht,  shall 
"  and  may  permit  such  landlord  or  landlords  so  to  do,  and  order  a 
*'  stay  of  execution  upon  such  jud^'incnt,  asi^ainst  the  casual  ejector, 
"   imtil  they  sliall  niake  further  order  (herein." 

This  latter  clause  of  the  statute  has  been  construed  to  extend  not 
oidy  to  landlords,  jyrojxrly  so  called,  who  are  in  receipt  of  the  rents 
and  profits  of  (lie  premises,  but  also  to  all  persons  claiming  title 
thereto,  consistently  with  the  possession  of  the  occupier,  though  they 
have  not  previously  exercised  any  act  of  ownershij)  over  the  property  ; 
as  to  the  heir^,  devisee  in  trust'',  or  mortgagee'',  who  has  never  been 
in  j)ossession,  or  to  remainder-men  or  reversioners'',  or  even,  as  it 
seems,  to  a  lord  claiming  by  CMcheat',  But  a  ])arson,  claiming  a 
right  to  enter  and  j)erform  divine  si-rvice  in  a  chapel,  was,  before  the 
statute,  holden  not  to  have  a  sufficient  title  to  be  admitted  defendant^ 
And  where  a  person  claims  in  opposition  to  the  title  of  the  tenant 
in  possession,  he  cannot  be  considered  as  landlord"^.  In  such  case 
therefore,  if  a  j)arty  should  be  admitted  to  defend  as  landlord,  the 
lessor  of  the  plaintilT  may  aj)ply  to  the  court,  or  to  a  judge  at  cham- 
bers, and  have  the  rule  discharged  with  costs''. 

When  a  landlord  means  to  defend,  a  motion  should  be  made  for  a 
rule,  that  he  may  be  made  delendant  with  the  tenant,  if  he  apjjoar  ; 
and,  if  the  tenant  do  not  apjiear,  then  that  he  may  appear  by  him- 
self, and  enter  into  the  common  rule,  and  defend  his  title'.  This,  in 
ordinary  cases,  is  a  mere  motion  of  course,  requiring  oidy  the  signa- 
ture of  a  counsel  or  serjeani ;  but  it  is  said,  that  when  the  party  who 
wishes  to  be  made  defendant,  is  not  the  tenant  or  actual  landlord, 
but  has  some  particula-  interest  to  sustain,  the  court  must  be  moved, 
on  an  affidavit  of  the  facts,  to  permit  him  to  defend,  wiih  or  without 
the  tenant,  as  (he  case  may  require''. 

«  3  Duiiif.  &  East,  7SJ.  East,  783.  4  Duinf.  k  East,  11-2. 

b  4  Durnf.  &  East,  IQ^.  but  see  Barnes,  ^  3  Bur.  1'290. 

193.  3    Durnf.  &    East,    7S3.  sem!>.  ro'il>a.  '  1    Sir.    9U.     but     s,-c    1     Salk.    '2J6. 
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Tlio  motion  ior  a  rule  to  admit  the  landlord  to  defend,  instead  of 
the  tenant,  ouj^ht  rej^ularly  to  be  made  before  judgment  is  signed 
against  the  casual  ejector  ;  and  if  it  be  delayed  until  after  that  time, 
the  court  will  grant  or  refuse  the  rule,  at  their  discretion*.  Thus, 
where  a  judgment  against  ihe  casual  ejector  was  signed,  and  a  writ 
of  j)ossession  executed  thereon,  and  it  appeared,  upon  motion,  that 
the  landlord's  delay  in  his  application  arose  from  the  tenant's  neg- 
ligence, in  not  giving  him  due  notice  of  the  service  of  the  decla- 
ration, according  to  the  provisions  of  the  statute  11  Geo.  11.  c.  19. 
§  12.  the  court  ordered  the  judgment  and  execution  to  be  set  aside, 
compelled  the  tenant  to  pay  all  the  costs,  and  permitted  the  landlord 
to  be  made  defendant  on  the  usual  terras  ;  notwithstanding  it  was 
strongly  argued  by  the  opposite  party,  that  the  judgment  was  per- 
fectly regular,  and  that  the  tenant's  negHgence  was  entirely  a  matter 
between  him  and  his  landlord,  for  which  the  statute  had  given  the 
landlord  ample  com])ensation''.  But  where  the  landlord  appHed  to 
bo  made  defendant,  after  judgment  had  been  signed,  but  before 
execution,  and  the  claimant  offered  to  waive  his  judgment,  if  the 
landlord,  who  resided  in  Jamaica,  would  give  security  for  the  costs, 
to  which  offer  the  landlord's  counsel  would  not  accede,  the  court 
refused  the  application,  and  permitted  the  plaintiff's  lessor  to  take 
out  execution'^.  And,  in  a  recent  case,  the  court  of  Common  Pleas, 
after  a  recovery  in  an  undefended  ejectment  without  collusion,  and 
after  the  lessor  of  the  plaintiff  had  contracted  for  the  sale  of  part  of 
the  premises,  and  let  the  purchaser  into  possession,  refused  to  set 
aside  the  judgment,  and  writ  of  possession,  upon  an  application 
of  this  nature;  and  assigned  as  their  reason,  that  the  concealment  of 
the  delivery  of  the  declaration  was  a  matter  between  the  tenant  and 
his  landlord,  with  which  the  plaintiff's  lessor  had  no  concern''. 

When  the  landlord  defends  with  the  tenant,  he  joins  with  him  in 
the  consent  rule;  but  when  the  tenant  refuses  or  neglects  to  appear, 
judgment  is  signed  against  the  casual  ejector' ;  the  reason  for  which 
is,  that  under  such  judgment,  the  plaintiff',  if  a  verdict  be  given 
for  him,  may  obtain  possession  of  the  premises,  which  he  coidd  not  do, 
by  virtue  of  a  judgment  against  a  person  out  of  possession^;  and 
in  that  case,  the  landlord  alone  must  enter  into  the  consent  rule  : 
but  execution  is  stayed,  until  the  court  shall  further  orders. 
The  rule,  for  admitting-  the  landlord  to  defend^  being  drawn  up  by 

»  2  Str.  973.  f  Barnes,  179.  2  Sel.  Pr.  186.  Imp.  K.  B. 

b  4  Bur.  1996.  683,  4. 

f  Barnes,  186.  g  imp.  K.  B.  683,  4.  Imp.  C.  P.  607,  8. 

d  4  Taunt.   820.  and  see  Q  Moore,  JSl.  Append.  Chap.  XX:  §  49,  5cc. 
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the  clerk  of  the  rules  in  the  King's  Bench,  or  seconihiries  in  the 
Common  Pleas,  a  coj)y  tliereof  is  made  and  annexed  to  the  plea, 
together  with  the  agreement  for  the  consent  rule,  properly  filled  up  and 
signed  ;  and  common  hail  heirig  filed,  or  a  common  appearance  entered 
uith,  and  a  memorandum  or  minute  of  the  defendant's  warrant  of 
attorney,  duly  stamped,  delivered  to  the  clerk  of  the  common  bails,  or 
filacer",  the  plea  and  rules  are  left  at  a  judge's  chambers  in  the  King's 
Bench,  or  the  prothonotarits'  office  in  the  Common  Pleas. 

The  tenant,  or  his  landlord,  having  aj)peared,  either  alone  or  jointly 
with  each  other,  and  entered  into  the  consent  rule,  or  agreement  to 
confess  lease  entry  and  ouster,  &c.  and  left  the  same  at  a  judge's, 
chambers,  in  the  King's  Bench,  or  the  prothonotaries'  otfice,  in  the  Com- 
mon Pleas  ;  and  the  tenant,  when  necessary,  having  given  the  under- 
taking, and  entered  into  the  recognizance,  required  by  1  Geo.  IV.  c.  87. 
the  plaintifl's  attorney  must  search  the  ejectment  books,  at  the  judges' 
chambers  in  the  King's  Bench,  for  the  consent  rule,  or  agreement, 
which  in  that  court  is  signed  by  the  judge,  and  for  which  a  receipt  is 
given  in  the  ejectment  book :  and  after  the  plaintiff's  attorney  has 
signed  his  name  thereon,  over  that  of  the  defendant's  attorney,  he 
carries  it  to  the  clerk  of  the  rules,  who  files  it,  and  draws  up  the  rule 
therefrom,  on  stamp,  which  is  nothing  more  than  a  copy  of  the  agree- 
ment, prefixing  only  the  day  on  which  it  is  drawn  up,  and  adding 
"  By  the  Court,''  instead  of  the  attornies'  names  at  the  end.  The  issue^ 
is  then  made  up,  in  the  name  of  the  real  defendant,  instead  of  the 
casual  ejector,  by  the  plaintiff's  attorney  ;  who  delivers  it,  with  a  copy 
of  the  rule  annexed,  and  notice  of  trial,  to  the  defendant's  attorney.  In 
the  Common  Pleas,  when  the  defendant  has  appeared,  the  consent 
rule  is  obtained  from  the  prothonotaries'  office  ;  and  the  plaintiff's  at- 
torney, having  signed  his  name  thereon,  over  that  of  tlie  defendant's 
attorney,  carries  it  to  the  secondaries'  ofBce,  where  it  is  filed  ;  and  tico 
rules  are  drawn  up  therefrom,  on  stamps,  one  for  each  party,  and  then 
the  plaintiff's  attorney  makes  up  the  issue'^,  in  the  name  of  the  real 
defendant,  and  delivers  it,  with  notice  of  trial,  and  one  of  the  rules 
annexed  thereto,  to  the  defendant's  attorney,  and  proceeds  to  trial,  as 
in  other  cases'^. 

Besides  the  motions  and  rules  which  have  been  particularly  con- 
sidered, there  are  others  peculiar  to  the  action  of  ejectment ;  such  as, 
on  behalf  of  the  lessor  of  the  plaintiff,  for  leave  to  take  out  execution 
against  the  casual  ejector,  after  the  landlord  has  been  made  defendant, 

»  Anle,  547.  *=  2  Sel.  Tr.   191.    Ad,  Eject.  2  Ed.  240. 
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and  failed  at  the  trial"  ;    for  an    attachment  against  the    defendanf, 
in  (he  Kinj^'s  Bench  and  Common  Pleas'',  or  subpcena  in  the   Ex- 
ciiecjuer*^,  for  non-payment  of  costs  on  the  consent  rule,  after  a  non- 
suit, for  not  confessing  lease  entry  and  ouster ;  or  for  an  attachment, 
for  opposing  the  execution  of  the  writ  of  possession*^,  &c. ;  and,  on  be- 
half of  the  defendant,  they  are  to  stay  the  proceedings  against  him,  on 
jiayment  of  rent,  &,c.  on  tlie  statute  4  Geo.  II.  c.  28*.  ;  or  on  payment 
of  mortgage  money,   &c.  on  the  statute  7  Geo.  II.  c.  20.    §    1^  ;  or 
until  security  be  given  for  the  payment  of  costs^ ;  or  until  the  costs  are 
paid  of  a  former  ejectment^;  the  consolidation  rule';  for  the  plaintiff 
to  reply"^,   or  enter  the  issue'  ;  for  costs,  for  not  proceeding  to  trial, 
according  to  notice™;  to  stay  execution,  pending  error'^^ ;  for  an  attach- 
ment against  the  lessor  of  the  plaintiff,  in  the  King's  Bench  or  Common 
Pleas°,  or  guhpa>na  in  the  Exchequer?,  for  non-payment  of  costs,  on 
the  consent  rule,  for  not  proceeding  to  trial,  or  after  a  nonsuit  upon 
the  merits,  or  verdict  for  the  defendant ;  or  for  restoring  the  possession 
of  premises,  improperly  delivered  to  the  lessor  of  the  plaintiff,  under  the 
writ  of  possession^,  &c.     These  motions  and  rules  will  be  considered 
incidentally,  in  the  order  in  which  they  occur,  in  the  following  chap- 
ters. 

There  are  also  some  summonses  and  orders,  peculiar  to  this  action, 
which  will  be  noticed  hereafter  ;  such  as,  on  behalf  of  the  lessor  of  the 
plaintiff,  to  amend  the  declaration"*,  or  notice  to  appear^  &c,  ;  or, 
on  behalf  of  the  defendant,  for  particulars  of  the  premises,  or 
breaches  of  covenant' ;  or  to  stay  execution,  on  the  statute  I  Geo. 
IV.  c.  87.  §  3'.  &c. 


There  are  other  motions  and  rules,  not  necessarily  connected  with 
any  suit ;  such  as  to  set  aside  an  annuity,  and  deliver  up  the  securities 
to  be  cancelled,  &c. ;  to  strike  an  attorney  off  the  roll,  for  misconduct," 

a  Post,  Chap.  XLI.  i  Post,  Chap.  XXV. 

b  rust,  Chap.  XL.  Append.  Chap.  XL.  §  k  Post,  Chap.  XXIX. 
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or,  at  his  own  instance,  when  there  is  no  complaint  ag-ainst  him* ; 
to  re-admit  an  attorney,  who  has  neglected  to  take  out  his  cerli- 
ficate  for  more  than  a  year,  on  payment  of  the  arrears  of  stamp  duty'', 
&c.  ;  or  to  make  a  submission  to  arbitration,  l)y  bond  or  aTeoment 
a  rule  of  courts  The  rule  for  striking:  an  attorney  off  the  roll  at 
his  own  instance,  or  for  makinj^  a  submission  to  arbitration  a  rule 
of  court,  is  drawn  up  on  the  sii>^nature  of  counsel,  in  the  King's 
Bench  ;  but,  in  the  Common  Pleas,  it  is  moved  for  in  court  and 
absolute  in  the  first  instance**:  In  the  other  cases,  the  rule  is  only  to 
shew  cause. 

The  motion  and  rule  for  setting  aside  an  annuity,  and  delivering 
up  the  securities  to  be  cancelled,  &c.  depend  on  the  statutes 
17  Geo.  III.  c.  26.  (commonly  called  Lord  Loughborough's  act,) 
53  Geo.  III.  c.  UI.  and  3  Geo.  IV.  c.  92.  By  the  former  of  these 
statutes®  it  was  enacted,  that  "  a  memorial  of  every  deed,  bond 
*'  instrument,  or  other  assurance,  whereby  atjy  annuity  or  rent  charge 
"  should  be  granted  for  one  or  more  life  or  lives,  or  for  any  terra 
*'  of  years,  or  greater  estate,  determinable  on  one  or  more  life  or  lives 
*'  should  within  twenty  days  of  the  execution  of  such  deed,  &c. 
"  be  enrolled  in  the  high  court  of  Chancery  ;  and  should  contain  the 
"  day  of  the  month,  and  the  year  when  the  deed,  &c.  bore  date 
"  and  the  names  of  all  the  parties,  and  for  whotn  any  of  them  were 
"  trustees,  and  of  all  the  witnesses ;  and  should  set  forth  the  annual 
"  sum  or  sums  to  be  j)aid,  and  the  name  of  the  person  or  persons  for 
*'  whose  life  or  lives  the  annuity  was  granted,  and  the  consideration 
"  or  considerations  for  granting  the  same ;  otherwise  every  such 
"  deed,  &c.  should  be  null  and  void,  to  all  intents  and  purposes."  By 
a  subsequent  clause*^,  it  was  further  enacted,  that  "  in  every  deed, 
*'  instrument,  or  other  assurance,  whereby  any  annuity  or  rent  charge 
**  should  be  granted,  or  attempted  to  be  granted,  the  consideration 
*'  really  and  bona  fide,  (which  should  be  in  money  only,)  and  also  the 
"  name  or  names  of  the  person  or  persons  by  whom,  and  on  whose 
"  behalf,  the  said  consideration,  or  any  part  thereof,  should  be 
*'  advanced,  should  be  fully  and  truly  set  forth  and  described  in 
*'  words  at  length  ;  and  in  case  the  same  should  not  be  fully  and 
"  truly  set  forth  and  <lescribed,  every  such  deed,  &c.  should  be  null 
*'  and  void,  to  all  intents  and  purposes." 

And,  by  the  fourth  section  of  the  act,  "  if  any  part  of  the  consi- 
"  deration  should  be  returned  to  the  person  advancing  the  same;  or,  in 

a  Anlc,  85.  d  Append.  Cliap.  XXXV  I.  §  'ij. 

^  Anlc,  14,  i.  e  §   1. 
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"  case  Uie  consideration,  or  any  part  of  it,  was  paid  in  notes,  if  any  of 
**  the  notes,  with  (he  privity  and  consent  of  the  person  advancing  the 
**  same,  sliould  not  be  paid  when  due,  or  should  be  cancelled  or  de- 
"  stroyed,  without  being  first  ptud  ;  or  if  the  consideration,  or  any 
«*  part  of  it,  was  paid  in  goods  ;  or  if  any  part  of  the  consideration  was 
"  retained,  on  pretence  of  answering  the  future  payments  of  the 
"  annuity,  or  any  other  pretence ;  in  all  and  every  of  the  aforesaid 
"  cases,  it  should  and  might  be  lawful  for  the  person  by  whom  the 
"  annuity  or  rent  charge  was  made  payable,  to  apply  to  the  court  in 
"  which  any  action  was  brought  for  payment  of  the  annuity,  or  judg- 
"  nient  entered,  by  motion,  to  stay  proceedings  on  the  judgment,  or 
**  action  ;  and  if  it  should  appear  to  the  court,  that  such  practices  as 
**  aforesaid,  or  any  of  them,  had  been  used,  it  should  and  might  be  law- 
"  ful  for  the  court  to  order  the  deed,  bond,  instrument  or  other 
"  assurance,  to  be  cancelled,  and  the  judgment,  if  any  had  been 
"  entered,  to  be  vacated." 

By  this  latter  clause  the  courts  had,  in  certain  cases,  an  express 
jurisdiction  given  them,  by  motion,  to  stay  proceedings  in  an  action 
brought  for  payment  of  the  annuity,  or  on  a  judgment  entered  ;  and 
to  order  the  deed,  &c.  to  be  cancelled,  and  the  judgment  to  be  va- 
cated. In  other  cases,  not  specially  provided  for  by  the  above 
clause,  where  a  warrant  of  attorney  has  been  given  to  confess  a  judg- 
ment, or  judgment  has  been  entered  up  in  the  King's  Bench,  for 
securing  the  payment  of  an  annuity,  the  court,  in  virtue  of  their 
general  jurisdiction,  will  enter  into  the  validity  of  the  warrant  of 
attorney,  or  judgment,  upon  motion  ;  and  if  the  provisions  of  the 
act  have  not  been  complied  with,  will  vacate  the  warrant  of 
attorney,  or  set  aside  the  judgment*.  And  judgment  was  set  aside 
for  want  of  a  memorial,  though  it  had  been  omitted  at  the  request 
of  the  grantor^  But  where  an  action  was  brought  by  executors, 
on  a  bond  given  by  the  defendant  to  their  testator,  for  securing  an 
annuity,  and,  upon  a  plea  of  non  est  factum,  they  obtained  a  verdict 
and  judgment,  and  levied  execution  thereon,  the  court  held  this 
not  to  be  a  case  where  they  could  give  relief,  upon  a  summary  appli- 
cation under  the  annuity  act,  for  a  defect  in  the  memorial" ;  for  the 

•  4  Durnf.  &  East,  694.  1  H.  Blac.  659.  Bench,  it  seems  that  the  latter  court,  though 

4  Bro.  Ch.  Cas.  310.  2  Yen.jun.  138.  S.  C.  they  will  set  aside  the  judgment,  will  not 

6  Durnf.  &  East,  151.  1  Bos.  &  Pul.  451.  order  the  warrant  of  attorney  to  be  yacated.  , 

3  Taunt.  540.     Bat  where  a  warrant  of  at-  6  East,  241.  faj. 
torney  was  given  to  enter  up  judgment  in  •>  2  Chit.  Rep.  34. 
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act  only  meant  to  refer  to  such  judgments  on  warrants  of  attorney, 
as  were  intended  to  be  a  part  of  the  security  for  (he  annuity,  and 
not  to  extend  to  cases  where  a  judj^ment  is  obtained  in  the  ordinary 
course  of  law,  on  any  instrument  given  for  securing  tiie  same'.  And 
the  court  of  Common  Pleas  set  aside  a  judgment  and  warrant  of 
attorney,  given  to  secure  an  annuity,  for  a  defect  in  the  memorial, 
without  costs,  because  it  was  the  case  of  an  executor''. 

U|)on  the  fourth  section  of  the  act,  it  has  been  holdcn,  that  tlie 
application  to  the  court  should  be  made  by  the  person  by  whom  the 
annuity  is  payable*^  ;  but  the  court  in  one  instance  set  aside  a  judg- 
ment entered  on  the  annuity  bond,  and  execution  sued  out  thereon, 
lor  a  defect  in  the  memorial,  upon  the  application  of  a  judguient 
creditor  of  the  grantor,  with  a  view  of  letting  in  a  subsequent  judg- 
ment of  his  own'.  In  a  later  case  however,  where  the  grantor  of 
an  annuity  had  assigned  a  lease  for  securing  the  payment  of  it,  and 
afterwards  sold  his  interest  in  the  lease  to  a  fair  purchaser,  it  was 
liolden  that  the  latter  was  not  entitled,  under  that  section,  to  apply  to 
the  court,  to  have  the  security  delivered  up  to  be  cancelled,  because 
the  memorial  required  by  the  act  was  not  duly  registered'.  And 
where  the  attorney  for  the  grantor  of  an  annuity,  at  the  time  of  the 
l)ayment  of  the  purchase  money,  took  and  retained  an  unreasonable 
jiart  thereof  for  the  exj)enses  of  the  deed,  the  court  on  that  ground 
would  not  set  aside  the  annuity^  By  the  above  section,  the  courts 
are  expressly  authorized  to  order  the  deed,  &c.  to  be  cancelled, 
as  well  as  to  set  aside  the  judgment,  or  stay  the  proceedings.  But 
where  the  application  is  made  to  the  general  jurisdiction  of  the 
court,  it  seems  that  they  will  only  vacate  the  warrant  of  attorney, 
or  set  aside  the  judgment  or  execution  ;  and  not  make  any  order 
respecting  the  deeds,  &c.  which  are  declared  by  the  act  to  be  null 
and  void,  to  all  intents  and  purposes^.  It  has  been  doubted,  whether 
all  the  deeds,  &c.  can  be  set  aside,  when  one  only  is  objectionable*" : 
but  it  seems,  from  a  decision  of  the  court  of  Common  Pleas,  that 
in  such  case  the  court  will  only  set  aside  the  deed  which  is 
defective,  or  not  properly  memorialized'.  And  in  general,  i\\e  fourth 
section  of  the  act  is  not  imperative  on  the  court ;  but  it  is  in  their 

•  Per  1,(1.  Kenyan,  1  Durnf.  &.  East,  496.  739.  7  Durnf.  &  East,  253.  3  East,  300.  1 
^  I  Bos.  &  Pul.  335.  Marsh.  483.  but  see  1  Bos.  &  Pul.  66.  482. 
<=3  Bred.  &  Biiig.  255.  ^  4  Bro.  Ch.  Cas.  310.  2  Ves.  yin.  134. 
**  5  Durnf.  &.  East,  9.  S.  C.  and  see  6  Durnf.  &  East,  471.   1  Bos. 

•  6  Durnf.  &  Eait,  403.  but  sec  2  East,       &  Pul.  451.  -2  East,  363.  6  East,  243. 
363.  '  6  Taunt.  124.    1  Marsh.  478.  S.  C.  and 

'  7  Taunt.  396.  see  4  Durnf.  fc   East,  694.  stat.  3  Oeo.  IV. 
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tllscretioii,  citlicr  to  vacate  the  securities  given  for  an  annuity,  in 
case  of  a  violation  of  that  chuise  of  the  act,  or  to  do  so  on  certain 
terms,  or  to  refuse  to  do  so,  accordine^  to  the  circumstances  of  each 
particuhir  case'. 

By  the  statute  53  Geo,  I  IF.  c.  Ml.  §  1.  the  former  act  was 
repealed,  save  and  excoj)t  so  far  as  reijarded  any  annuities  or  rent 
charges,  which  had  l»een  previously  s^ranted  :  And  it  is  enacted 
thereby,  that  "  within  thirty  days  after  the  execution  of  every 
*'  deed,  bond,  instrument,  or  other  assurance,  whereby  any  annuity 
*'  or  rent  charge  shall,  from  and  after  (he  passing  of  this  act,  be 
"  granted  for  one  or  more  life  or  lives,  or  for  any  term  of  years, 
"  or  greater  estate,  determinable  on  one  or  more  life  or  lives, 
"  a  memorial  of  the  date  of  every  such  deed,  bond,  instrument,  or 
**  other  assurance,  of  the  names  of  all  the  parties,  and  of  all  the 
"  witnesses  thereto,  and  of  the  person  or  ])ersons  for  whose  life  or 
"  lives  such  annuity  or  rent  charge  shall  be  granted,  and  of  the 
"  person  or  persons  by  whom  the  same  is  to  be  beneficially  received, 
"  the  pecuniary  consideration  or  considerations  for  granting  the 
"  same,  and  the  annual  sura  or  sums  to  be  paid,  shall  be  enrolled  in 
"  the  high  court  of  Chancery,  in  the  form  or  to  the  effect  therein 
"  mentioned,  with  such  alterations  therein,  as  the  nature  and  cir- 
"  cumstances  of  any  particular  case  may  reasonably  require  :  other- 
"  wise  every  such  deed,  bond,  instrument,  or  other  assurance,  shall 
"  be  null  and  void,  to  all  intents  and  purposes''."  And  that  "  in 
"  every  deed,  bond,  instrument,  or  other  assurance,  whereby  any 
"  annuity  or  rent  charge  shall,  from  and  after  the  passing  of  this 
"  act,  be  granted  or  attempted  to  be  granted,  for  one  or  more  life 
**  or  lives,  or  for  any  term  of  years,  or  greater  estate,  determinable  on 
"  one  or  more  life  or  lives,  where  the  person  or  persons,  to  whom 
"  such  annuity  shall  be  granted  or  secured  to  be  paid,  shall  not  be 
"  entitled  thereto  beneficially,  the  name  or  names  of  the  person  or 
"  persons  who  is  or  are  intended  to  take  the  annuity  beneficially, 
"  shall  be  described  in  such  or  the  like  manner,  as  is  therein  before 
required,  in  the  enrolment ;  otherwise  every  such  deed,  instrument 
"  or  other  assurance,  shall  be  null  and  void<^." 

And  "  if  any  part  of  the  consideration  for  the  purchase  of  any 
sucii  annuity  or  rent  charge,  shall  be  returned  to  the  person 
advancing  the  same  ;  or  in  case  such  consideration,  or  any  part  of 
it,  shall  be  paid  in  notes,  if  any  of  the  notes,  with  the  privity  and 

•6  R;.rr.   &    Al,!.  61.  2   Dou-l.    2v  Kyi.  H  2. 
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"  consent  of  llie  person  advancin;^  tlio  same,  shall  not  be  paid  when 
"  due,  or  shall  be  cancelled  or  (k'stroyed,  without  b(?ini^  first  paid ; 
"  or  if  such  consideration  is  expressed  to  be  paid  in  niuney,  hut  the 
"  same,  or  any  part  of  it,  shall  he  paid  in  i^oods  ;  or  il  the  consider- 
"  atiou,  or  any  part  of  it,  shall  he  retained,  on  pretence  of  answerint;' 
"  the  future  payments  of  the  annuity  or  rent  chari^e,  or  on  any  other 
"  pretence  ;  in  all  and  every  the  aforesaid  cases,  it  shall  \n-.  lawful 
"  for  the  person  hy  whom  the  annuity  or  rent  chari^e  is  made  payable, 
"  or  whose  property  is  liable  to  be  charged  or  alFected  thereby,  to 
"  aj)j)ly  to  the  court,  in  which  any  action  shall  be  brought  for  payment 
"  of  the  annuity  or  rent  charge,  or  judgment  entered,  by  motion, 
"  to  stay  proceedings  on  the  action  or  judgment  ;  and  if  it  shall 
"  appear  to  the  court  that  such  practices  as  aforesaid,  or  any  of  them, 
"  have  been  used,  it  shall  and  may  be  lawful  for  the  court  to  order 
"  every  deed,  bond,  instrument  or  other  assurance,  whereby  the 
"  annuity  or  rent  charge  is  secured,  to  be  cancelled,  and  the  judg- 
"  raent,  if  any  has  been  entered,  to  be  vacated*." 

A   mere  snireUj,  who  charges  with  the  payment  of  an  annuity  his 
estate  in    fee   simple,  of  which   he  was  seised  in   possession  at  the 
time  of  granting  it,  and  which  was  of  greater  annual  value  than  the 
annuity,  is  considered  as  2i  grantor,  within  the  meaning  of  the  annuity 
acts'' ;  and  therefore,   in    such  case,  no  memorial  is  recpiired^     And 
the   memorial,    when   necessary,  need   not  state   that  the    annuity  is 
redeemable'' ;    nor  the  name  of  the  party,  to   whom  the  warrant  of 
attorney  for   securing   it  was   given'' ;    nor    for   what    penal  sum   it 
authorizes    a    confession    of  judgraenf.      It    is  sufficient    to    state 
in  the  memorial,  that  the  annuity  was  granted  for  the  lives  of  A.  B. 
&c.   (naming  them,)    without  stating  their  (h.'scription,   by  residence 
or  otherwise,  or  adding  that  the  annuity  was  granted  for  their  joint 
lives,  or   the  life  of  the  survivor,  or  for  a  term  of  years   determin- 
able   on    those    lives^     And    where    part   of    the    consideration    for 
an   annuity   had   been    deposited     in    the    hands   of   the     grantee's 
attorney,    till     certain     houses,     out    of    which    the     annuity     was 
granted,    should    be    completed,    but    it   appeared    that    the  money 
deposited  had  all  been  paid  over  to  the  grantor,  in  a  short  time  after 
the  date  of  the  deeds,  and  there  was   no  fraud   in  the  transaction, 
the  court  refused  to  set  aside  the  annuity,  on  the  ground  that  the 
l)ower  given  to  them  by  the  above  act  was  discretionary,  and  that 

«  §  6.  c  5  Barn.  &  Aid.  444. 

b  17   Geo.  III.  c.  '2b.   §   8.  53  (Ico.  111.  ''  3  B.irn.  &  Aid.  206. 
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this   was   not   the  case    of  a    fraudulent    retainer  contemplatetl   by 
the  act". 

It  having  been  decided  by  the  court  of  King's  Bench,  that  the 
memorial  of  an  annuity  must  contain  the  description  and  place  of 
residence  of  the  witnesses  to  the  annuity  deed**,  it  was,  in  consequence 
of  the  above  decision,  enacted  and  declared,  by  the  statute  3  Geo.  IV. 
c.  92.'  that  "  by  the  said  act  of  the  fifty-third  of  the  reign  of 
"  his  late  majesty,  no  further  or  other  description  of  the  subscribing 
"  witness  or  witnesses  to  any  deed,  bond,  instrument  or  other  assu- 
"  rance,  whereby  any  annuity  or  rent  charge  was  or  might  be  granted, 
"  was  required  in  the  memorial  thereof,  besides  the  names  of  all  such 
"  witnesses  ;  and  that  so  the  said  act  should  be  deemed,  construed 
"  and  taken."  And,  in  a  case  arising  after  the  passing  of  3  Geo.  IV. 
c.  92.  where  the  witnesses  to  the  deeds  were  an  attorney's  clerks,  the 
court  of  Common  Pleas  held,  that  they  were  sufficiently  described  in 
the  memorial,  as  clerks  to  their  employer,  stating  his  place  of 
residence**. 

Doubts  having  also  arisen,  whether  under  the  said  act  of  the 
fifty-third  year  of  the  reign  of  his  late  majesty,  the  omission  to 
enrol  a  memorial  of  any  one  of  the  assurances  for  securing  an 
annuity  or  rent  charge,  did  not  vitiate  the  whole  transanction,  not- 
withstanding the  enrolment  of  a  memorial  of  another  deed,  bond, 
instrument  or  other  assurance,  granting  the  same*,  it  was  further 
enacted  and  declared,  by  the  statute  3  Geo.  IV.  c.  92.^  that 
"  every  deed,  bond,  instrument,  or  other  assurance,  granting  any 
**  annuity  or  rent  charge,  and  of  which  a  meiiiurial  shall  have  been, 
"  or  shall  be  duly  enrolled,  pursuant  to  the  said  act,  notwithstanding 
"  the  omission  to  enrol  any  other  deed,  bond,  instrument  or  assurance, 
"  for  securing  such  annuity  or  rent  charge,  shall  be  valid  and  efFec- 
"  tual,  according  to  the  intent  meaning  and  true  effect  thereof,  not- 
"  withstanding  a  memorial  of  any  other  deed,  bond,  instrument  or 
*'  assurance,  for  securing  the  same  annuity,  shall  not  have  been  duly 
*'  enrolled,  pursuant  to  the  said  act :  Provided  always,  that  nothing 
**  therein  contained,  shall  extend  to  give  any  other  force  or  validity, 
"  to  any  deed,  bond,  instrument,  or  other  assurance,  of  which  a 
*'  memorial  shall  have  been  duly  enrolled  as  aforesaid,  than  such 
"  deed,  bond,  instrument,  or  other  assurance,  would  have  had,  if  any 
"  deed,  bond,  instrument,  or  other  assurance,  for  securing  the  same 

a  4  Barn,  k  Aid.  281.  <i  1  Bing.  77. 
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*'  annuity,  of  which   a  memorial  shall  not  have  heen  duly  enrolled, 
"  had  never  been  executed." 

The  laches  of  the  party  applying,  under  the  aboveacts,  does  not,  it  seems, 
furnish  of  itself  an  answer  to  the  application".  But  where  it  appeared  that 
he  had  acquiesced  in  the  payment  of  the  annuity,  and  had  lain  by  till  the 
persons  acquainted  with  the  original  transaction  were  dead,  the  court 
refused  to  interfere,  and  relieve  him  in  a  summary  way*".     So,  where 
an    ejecMnent  was  brought  to  recover  possession  of  lands  extended 
under  an  olegit,  u|)on  a  judgment  confessed,  which  had  been  entered 
up  on  a  warrant  of  attorney  given  for  securing  an  annuity,   it  was 
hulden  to  be  too  late  for  the  grantor  to  object  to  the  consideration  of 
the  annuity,  upon  a  summary  application  for  staying  the  proceedings, 
after  verdict  in  such  ejectment  ;    because  he  had  an  opportunity  of 
making    his  defence  to  the  action''.     And  it  seems  that  an  annuity 
paid  without  objection  for  more  than  six  years,  shall  be  protected,  by 
analogy  to  the  statute  of  limitations,  against  any  objection  dehors  the 
memorial,  for  a  supposed  defect  of  consideration,  without  strong  rea- 
sons to  the  contrary''.     But  where  the  objection   to  the  annuity  was, 
that  some  of  the  deeds  were  not  witnessed  by  all  the  persons  men- 
tioned in  the  memorial,  the  court  on  application  set  aside  the  warrant 
of  attorney,  though  at  the  distance  of  near  twenty  years,  and  after 
the  principal  parties  and  witnesses  to  the  transaction  were  dead  ;  the 
merits  of  such  objection  not  depending  on  any  testimony  lost  by  the 
delay*.       And  a  .scire  facias  to  revive  a  judgment  entered  up  by 
warrant  of  attorney,  given  to  secure  the  payment  of  an  annuity,  and  a 
fieri  facias  issued  thereon,  have  been  holden,  in  the  Exchequer,  not 
to  be  such  proceedings,  as  to  call  upon  the  grantor  of  the  annuity  to 
avail  himself  of  an  objection  to  the  memorial. 

If  a  question,  respecting  the  validity  of  an  annuity,  has  been  decided 
by  a  court  of  competent  jurisdiction,  the  court  of  King's  Bench  will 
not  suffer  it  to  be  agitated  again,  if  the  point  has  been  directly  deter- 
mined ;  but  that  is  not  the  case,  where  the  question  has  only  inci- 
dentally occurred,  and  has  not  been  ])ositively  decided^.  In  a  late 
case  however,  where,  upon  a  previous  application  to  set  aside  an 
annuity,  for  non-compliance  with  the  requisites  of  the  act,  the  rule 
was  discharged  upon  discussion  of  the   merits,  the  court  of  King's 

»  Grant  v.  Foley,    \\  23  Geo.  III.  K.  B.  Ante,bb\,5. 
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Bench  would  not  entertain  a  similar  application  between  the  same 
parties,  on  the  same  state  of  facts,  though  grounded  upon  a  new  ob- 
jection to  the  annuity,  which  was  not  before  urged  or  considered*. 
And  "  where  a  rule  to  slievv  cause  is  obtained  in  this  court,  for  the 
purpose  of  setting  aside  an  annuity  or  annuities,  the  several  objections 
thereto,  intended  to  be  insisted  uj)on  by  the  counsel,  at  the  time  of 
making  (he  rul(>  absolute,  must  be  stated  in  the  rule  «i.«fi'' ;"  whicli 
practic«;  bus  also  been  adoj)ted  in  the  court  of  Common  Pleas. 

•  7  Diirnf.  &  East,  455.  niid  soo  id.  495.       .090. 
540.  1  East,  537.   2  East,  563,  6.    13  East,  ^  U.  T.  42  Oen.  111.  K.  B.   2  Eabt,  .^69. 


[     -^61     ] 


CHAP.  XXI. 


O/'SETTING  ASIDE,  awrZ  STAYING  PuOCEEDlNGS. 

"IITAVING  stated,  in  the  j)recnding:  cliaptcrs,  the  various  modes  of 
commencing  actions,  and  the  proceedings  therein  to  the  decla- 
ration, on  behalf  of  the  plaintiff,  witlj  the  time  allowed  for  pleading  in 
ordinary  cases,  and  whatever  is  peculiar  to  the  proceedings  in  actions 
by  or  against  attornies,  and  against  prisoners  in  custody  of  the 
sheriff,  &c.  or  of  the  marshal  or  warden  ;  and  having  taken  a  view 
of  the  means  of  removing  actions  from  inferior  courts,  and  of  motions 
and  rules  in  general,  and  the  practice  hy  sunimons  anil  order  at 
a  judge's  chambers,  and  of  such  motions  and  rules  as  are  peculiar  to 
the  action  of  ejectment,  or  not  necessarily  connected  with  any 
suit ;  I  shall  next  proceed  to  shew  what  is  to  be  done  by  the 
defendant,  when  an  action  is  brought  against  him  ;  and  in  so  doing, 
shall  consider  first,  in  what  cases,  and  upon  what  grounds,  he  may 
move  the  courts  to  set  aside  or  stay  the  proceedings  :  secondly, 
what  steps  are  to  be  taken  by  him,  when  he  has  no  merits  ;  and 
thirdly,  if  he  has,  in  what  manner  he  should  prepare  for  and  make 
his  defence  to  the  action,  which  will  lead  on  to  the  consideration  of 
pleas  and  pleading,  &c.  Upon  a  review  of  which  it  will  appear, 
that  the  defendant,  according  to  the  circumstances  of  his  case,  either 
applies  to  the  equitable  jurisdiction  of  the  court  by  motion,  or  relies 
on  his  legal  ground  of  defence,  by  pleading  it. 

In  the  defence  of  an  action,  one  of  (he  first  things  to  be  attended 
to,  on  the  part  of  the  defendant,  is  the  rcgnlaritijo'ii\\e  proceedings; 
for  if  they  are  irregular,  the  courts,  on  motion,  will  set  them  aside. 

An  irregularity  may  be  defined  (o  bo,  the  want  of  adherence  to 
some  prescribed  rule  or  mode  of  proceeding ;  and  it  consists,  either 
in  omitting  to  do  something  that  is  necessary  for  the  due  and  orderly 
conducting  of  a  suit,  or  doing  it  in  an  unseasonable  time,  or  improper 
manner.  Thus,  the  want  of  notice  is  an  irregularity,  whether  it  be 
to  process,  upon  a  declaration,  or  of  trial  or  intpiiry  :  so,  if  the  notice 
be  not  given  in  due  time,  or  a  proper  manner.  In  general,  an  irre- 
gularity is  either  in  mesne  process,  or  the  proceedings  thereon  before 

2  O 


56'i  or    SETTING    ASIDE,    AND 

jiulo-ment,  or  in  the  judgment,  or  execution.  If  there  be  any  irregu- 
larity in  the  process,  or  notice  to  appear  thereto,  or  in  the  delivery, 
fihn"-  or  notice  of  declaration,  or  notice  of  trial  or  inquiry,  the  defen- 
dant, we  have  seen",  may  move  the  court  to  set  aside  the  proceed- 
iri"-s,  and,  if  in  custody,  for  his  discharge  on  filing  common  bail,  or 
entering  a  common  appearance  ;  or,  if  he  has  given  bail  to  the  sheriff, 
that  the  bail  bond  may  be  delivered  up  to  be  cancelled.  A  judg- 
ment by  default  is  irregular,  when  the  defendant,  in  an  action  not 
bailable,  has  not  been  served  with  a  copy  of  process,  or  there  has 
been  no  declaration  regularly  delivered  or  filed,  and  notice  thereof 
given  to  the  defendant'' ;  or  when  it  is  signed  before  the  defendant's 
appearance,  or  without  entering  a  rule  to  plead,  or  demanding  a  plea, 
when  necessary ;  before  the  time  for  pleading  is  expired ;  or  after  a 
plea  has  been  regularly  delivered  or  filed^  And  when  an  eajecwf ion 
is  irregular,  the  defendant  may  move  to  set  it  aside,  and  that  he  be 
discharged  out  of  custody,  or  that  the  money  levied  may  be  restored 
to  him''. 

The  application  to  set  aside  proceedings  for  irregularity,  should  be 
made  as  early  as  possible,  or,  as  it  is  commonly  said,  in  the  first 
instance^ ;  and  when  there  has  been  any  irregularity,  if  the  party 
overlook  it,  and  take  subsequent  steps  in  the  cause,  he  cannot  after- 
wards revert  back  to  the  irregularity,  and  object  to  it^  If  there  be 
any  defect  or  irregularity  therefore  in  mesne  process,  or  the  notice 
subscribed  thereto,  or  in  the  service  of  process,  the  defendant  should 
take  advantage  of  it  before  he  has  appeared^ :  And  if  the  irregularity 
be  in  the  delivery,  filing,  or  notice  of  declaration,  the  application 
should  be  made,  if  possible,  two  days  at  least  before  the  time  ap- 
pointed for  the  execution  of  the  writ  of  inquiry*".  Irregularity  in  the 
service  of  process,  however,  is  waived  by  the  defendant's  attorney 
having  written  to  the  plaintiff's  attorney,  after  the  process  was  served, 
undertaking  to  appear,  receive  a  declaration,  and  give  security  for 
costs' :  And  by  taking  the  declaration  out  of  the  office,  the  defendant, 
we  have  seen'',  waives  all  objections  to  the  regularity  of  the  process, 

3  Ante,  495.  ]  Moore,  299.  C.  P. 

I'  4  Taunt.  8 IS.  ?  Ante,\b9,&0. 

""  ^<^'  545.  h  2  Smith  R.  391.  2  Chit.  Rep.  237.  Cas. 
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the  intent  of  whicli  is  only  to  hrin;^  iiiin  into  court.  But  tliis  it  scouis 
is  only  a  waiver  of  irrej^ularilics  in  ihc  process,  and  not  in  the  decla- 
ration*. Yet,  where  the  plaintiff'  declared  by  the  bye,  before  he  had 
declared  in  chief,  it  was  holden,  that  takini;  the  declaration  by  the  bye 
out  of  the  office,  was  a  waiver  of  the  irregularity''.  So,  where  the  de- 
claration was  delivered  at  (he  same  tirac  as  a  bill  of  particulars  which 
was  insufficient,  and  another  order  was  afterwards  obtained  for  better 
particulars,  the  court  of  Common  Pleas  held,  that  as  the  defendant's 
attorney  had  not  returned  the  declaration,  with  the  insufficient  par- 
ticulars, he  had  waived  the  irregularity'^ :  And  if  the  plaintilf  take  a 
plea  out  of  the  office,  and  keep  it,  he  waives  any  objection  to  (he  plea, 
on  the  ground  of  its  having  been  pleaded  by  a  new  attorney,  without 
an  order  to  change  the  former  one''.  In  proceeding  against  pri- 
soners, an  irregularity,  wc  have  seen,  may  be  waived  by  the  defen- 
<lant's  pleading^  letting  judgment  go  by  default^,  or  suffering  the 
plaintiff  to  charge  him  in  execution".  But  the  giving  of  a  bail  bond'', 
or  paying  or  giving  security  for  the  debt',  by  a  defendant  under 
arrest,  will  not  operate  as  a  waiver  of  the  irregularity  :  And  where 
the  defendants  had  appeared  to  a  scire  facias,  after  a  rule  nisi  had 
been  obtained  for  setting  aside  proceedings  for  irregularity,  the  court 
held,  that  the  rule  having  been  obtained  the  last  day  of  term,  which 
was  no  stay  of  proceedings,  the  defendants  were  obliged  to  api)ear, 
and  therefore  it  was  no  waiver".  The  defendant's  ])leading,  however, 
to  the  scire  facias,  would  in  such  case  be  a  waiver  of  the  irregularity'. 
In  the  King's  Bench,  it  is  a  rule  to  refuse  motions  to  set  aside 
process  for  irregularity,  even  though  no  new  step  has  been  taken  in 
the  cause,  unless  the  defendant  make  his  api)lication  in  a  reasonable 
time"\  But,  in  the  Common  Pleas,  a  defendant  may  move  to  set  it 
aside,  at  any  time  before  a  new  step  is  taken  in  the  cause".  And  this 
was  formerly  considered  as  necessary  ;  it  being  holden,  that  a  defen- 
dant who  complained  of  an  irregularity  in  process,  must,  it  he  had  an 
opportunity,  have  applied  to  set  it  aside,  before  the  plaintiff*  had  taken 
any  further  step".     But  where  the  plaintiff  having  served  an  irregular 

a  2  New  Kcp.  C.  P.  83,  and  see  4  nurnf.  »  1  Chit.  Hep.  468. 
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process,  (he  (lefendant  i^ave  him  notice  of  the  irregularity,  and  that 
if  he  proceeded  thereon,  the  defendant  would  move  to  set  aside  the 
proceedings,  this  was  deemed  an  exception  to  the  ordinary  rule". 
And  now,  according  to  later  decisions,  the  court  of  Common  Pleas 
will  not  bind  the  defendant  to  any  particular  time  for  applying  to 
set  aside  the  proceedings  ;  nor  refuse  the  application,  unless  the  party 
who  has  served  the  defective  process  take  some  step,  hy  which  he 
shews  that  he  means  to  proceed  upon  it**  ;  in  which  case,  they  expect 
the  application  to  be  made  immediately'' :  Therefore,  where  a  defen- 
dant has  been  served  with  notice  of  declaration,  and  interlocutory 
jiulgmcnt  signed,  and  notice  given  of  executing  a  writ  of  inquiry,  he 
is  too  late  to  take  advantage  of  a  defect  in  the  process'^.  And  though 
an  appearance  entered  by  the  plaintiff,  according  to  the  statute,  is  not 
of  itself  sufficient,  in  the  Common  Pleas,  to  cure  a  mistake  in  the 
service  of  process'',  yet  if  notice  be  afterwards  given  to  the  defendant, 
of  the  declaration  being  filed,  he  must  aj)ply  to  the  court  before  judg- 
ment*^. In  the  Exchequer,  it  is  said  to  be  a  rule,  tliat  all  motions  to 
annul  proceedings,  on  the  ground  of  irregularity,  should  be  made  the 
same  term  with  the  proceedings  complained  of^. 

There  are  some  distinctions  deserving  notice,  between  a  mere  irre- 
gularity, and  a  complete  defect  in  the  proceedings  :  The  former  may 
be  waived  by  the  adverse  party,  but  not  the  latter^.  For  a  mere  irre- 
gularity in  the  copy'',  or  service",  of  process,  or  in  the  declaration'',  &c. 
the  courts  will  only  set  aside  the  proceedings  that  are  irregular, 
leaving  the  i)laintiff  at  liberty  to  continue  his  suit  from  the  last  regular 
proceeding';  but  for  a  complete  defect,  the  proceedings  are  stayed 
in  totu"\  On  setting  aside  proceedings  for  irregularity,  the  party 
complained  of  is  in  general  liable  to  the  payment  of  costs",  unless 
the  rule  be  opposed  in  the  first  instance";  but  on  staying  them  as 
defective,  the  costs  are  in  the  discretion  of  the  court. 
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Though  the  j)roceeclin£^s  are  regular,  yet  it  souielinies  happens, 
that  tlie  cause  of  action  is  Irivolous,  or  tlie  action  brought  or  con- 
ducted upon  bad  or  defective  grounds,  contrary  to  good  failh,  or 
without  proper  authority  :  And  in  such  cases,  the  courts  on  uiotiou 
will  order  the  proceeihngs  to  he  atuyt'd,  with  or  without  costs,  accord- 
ing to  circumstances. 

When  the  debt  sued  for  api)ears,  on  the  face  of  the  declaration",  or 
is  admitted  by  the  |)laintilV  or  his  attorney'',  or  proved  by  the  allidavit 
of  the  defendant"",   to  be  under  forty  shillings,  and  the  plaintiff  may 
recover  it  in  an   inft  rior  jurisdiction,  the  courts  on  motion  will  stay 
the  proceedings;     it    being    below  their  dignity  to  proceed  \u  such 
action.     Formerly,   when  (he   plaintill"  tlemanded   more,  the  court  of 
King's  Bench  would  not  have  permitted  an  affidavit  to  be  read,  that 
the  defendant  owed  him  less''  ;   or  that  the  defendant  had  apj)lied  to  the 
plaintiff"  for  his  demand,  who  sent  him  a  bill  lor  goods,  to  the  amount 
of  1/.  18*^  :  but  the  practice  has  been  since  altered,  as  above,  agree- 
ably 10   the  usage  of  the  court  of  Exchequer.     In  the  latter  court 
however,   on    a  motion  to  set  aside  proceedings  as   infra   dignitalcm, 
on  an  alfidavit  that   ihe  debt  su(;d   for   does   not  amount   to  ids.,   the 
court  will   not  inquire  into  the  amount,  if  an   alVulavit  be  put  in,    on 
shewing  cause,   that  the  demand  exceeded  that  sum,   but  will  at  once 
discharge  the  rule  with  costs^     And   it  should  be  observed,  that  an 
action  cannot  be  brought  in   the  county  court,  unless  the  cause  of 
action  arise,  and  the  defendant  reside,  within  the  county^ :  Therefore, 
though  the  demand  be  for  less  than  forty   shillings,  if  the  cause  of 
action  arise  in  one   county,  and   the  defendant  reside  in  another,  the 
action  may  be  brought   in  a  sujjerior  court*^.     And   where  a  defen- 
dant, living  within  the  jurisdiction  of  the  court  of  requests  for  Weat- 
minster,  was  sued  in  the  King's  Bench,   for  a  debt  under  forty  shil- 
lings,  and  neglected  to  take  advantage  of  the  statute  23  Geo.  II.  c. 
27.  by  pleading  it  in  bar,  the  court   would  not,  after  verdict  for  the 
plaintiff,  either  suffer  a  suggestion  to  be  entered  on  the  record,  that  the 
defendant  lived  within  the  jurisdiction,  or  stay  the  proceedings\     So, 
where  a  cause  has  been  removed  from  an  inferior  court,   this  court 
will  grant  a  procedendo,  if  the  debt  or  damages  appear  to  be  under 

*  3  Bur.  159'2.  '  '^  Price,  3. 

^  2  Blac.  Rep.  75+.  2  New  Rep.  C.  P.           8  fi  Duinf.  &  East,  175.  8  Durnf.  &  East, 

84.  235.  1  East,  353.  (a J.  1  Dow  I.  &  Hyl.  35'J. 

c  4  Durnf.  &  East,  495.  5  Durnf.  St  East,       2  H.  Blac.  29.    1  Bos.  &  Pul.  75.  3  Dos.Si 

64.  H'hiU  V.  Griffiths,  T.  35  Geo.  HI.  K.  B.       I'ul-  617, 

<*  Say.  Rep.  219.  240.  3  Bur.  159:.  •»  3    Durnf.    &  East,  452.  1    E.nst,  354. 

"  J'crCur.T.  21  Geo.  HI.  K.  V-  (")• 
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loilv  sl»illiM"s' :  But  the  court  refused  to  quash  a  certiorari  upon  this 
ciouncl,  ill  an  action  for  an  assault  brought  ajjainst  excise  officers^ 
uho  coulil  not  have  had  an  impartial  trial  in  the  inferior  court''. 

By  the  statute  21   Jac.   1.  c.  4.   §    1.  "  all  offences  against  any 
"  penal  statute,  for  which  any  common  informer  may  lawfully  ground 
"  any  popular  action,  bill,  plaint,  suit  or  information,   before  justices 
"  of  assize,  justices  of  nisi  prius  or  gaol  delivery,  justices  of  oyer 
*'  and  terminer^  or  justices  of  peace  in   their  general  or  quarter  ses- 
"  sions,  shall  be  commenced,  sued,  })rosecuted,  tried,  recovered  and 
*'  determined,  by  way  of  action,  &c.  before  the  justices  of  assize,  &c. 
"  or  before  the  justices  of  peace  of  every  county,  city,  borough,  or 
"  town  corporate,  and  liberty,  having  power  to  inquire  of,  hear  and 
*'  determine  the  same,  wherein  such  offences  shall  be  committed,  in 
**  any  of  the  courts,  places  of  judicature,  or  liberties  aforesaid  respec- 
"  tivoly  only,  at  the  choice  of  the  parties  which  shall  commence  suit, 
"  or  prosecute  for  the  same,  and  not  elsewhere :  w  ith   an  exception 
"  of  certain  offences,  concerning  popish  recusancy,  or  for  maintenance, 
*'  champerty,  or  buying  of  titles,  &,c/"     This  statute  has  been  con- 
strued to  restrain  the  jurisdiction  of  the  King's  Bench,  in  actions  of 
debt  by  common  informers,  in  cases  where  the  penalty  may  be  sued 
for  by  action,  bill,  plaint,  suit  or  information,  either  in  the  courts  at 
IVesfminster,  or  at  the  assizes  or  sessions  of  the  peace,  as  on  the 
statute  5  Eiiz.  c.  4.  :  and  they  cannot  in  such  cases  bring  debt  upon 
the  statute,  in  the  King's  Bench,  unless  the  cause  of  action  arise  in 
Middlesex,  where  the  court  sits  ;  but  must  prosecute  by  information, 
&c.  before  justices  of  assize,  &c.  as  the  statute  directs''.    So,  an  action 
to  recover  a  penalty  under  the  statute  5  &  6  Edw.  VI.  c.    14.  must 
be  brought  in  the  county  where  the  fact  was  committed,  and  not  com- 
menced in  the  superior  courts  at  IVestminster^.      But  the  statute  21 
Jac.  I.  c.  4.  is  confined  to  such  statutes  only  as  were  in   being  at  the 
time  of  making  it,  and  does  not  extend  to  any  offence  created  since 
that  statute  ;  so  that  prosecutions  on   subsequent  penal   statutes  are 
not  restrained  thereby,  but  that  statute  is,  as  to  them,  as  if  it  were  re- 
pealed pro  tanto'.     It  is  also  settled,  that  this  statute  does  not  give 
any  new  jurisdiction  to  the  justices  of  assize,  &c.  where   they  had 
none  before"  ;  and  therefore,  where  the  penalty  is  to  be  recovered  by 
action,  &.c.  or  information,  cither  in  the  courts  of  record  at  JVestmin- 

«  Browi.l.  Brev.Jud.  140.  2  Brownl.  8'2.  e  Willes,  634, 

Moyle,  6y.  Clifl,  374.  f  j  gaij..  372,  3.  Selw.  M.  Pri.  5  Ed.  622, 

b  4  Diiiiif.  &  East,  499.  Anle,  400.  &o. 

"  §  5-  6  Cro.  Car.  1 12.  Chi  th.  466.    4  Dunif.   & 

tllSalk.  373.  East,  116. 
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ster  only,  or  in  the  king's  courts,  wherein  no  essoin,  protection, 
or  wager  of  law  shall  be  allowed,  (which  words  are  held  to  mean 
the  courts  at  Westminster,)  the  statute  21  Jac.  I.  does  not  apply*; 
and  a  suit  prosecuted  at  the  assizes,  &c.  to  recover  such  penalty  is 
erroneous'':  And  for  the  same  reason,  the  statute  only  restrains  the 
proceedings  on  penal  statutes  in  the  superior  courts,  where  the  in- 
former, before  the  passing  of  that  statute,  might  have  sued  in  the  in- 
ferior as  well  as  the  superior  courts,  by  action,  bill,  plaint,  suit,  or 
information'^.  The  true  rule  seems  to  be,  that  on  all  penal  laws 
antecedent  to  the  statute  21  Jac.  I.  c.  4.  where  the  justices  of  assize 
and  superior  courts  at  JVcstminster  have  a  concurrent  jurisdiction, 
both  as  to  the  subject  matter  and  mode  of  proceeding'^  the  suit 
must  be  commenced  before  justices  of  assize,  or  at  the  sessions,  and 
not  before  the  justices  at  Westminster  :  For  though  the  statute  21 
Jac.l.  gives  no  new  jurisdiction  to  inferior  justices,  yet  it  in  terms 
takes  away  the  jurisdiction  of  the  courts  at  IVestminster.  But  in 
suits  on  those  statutes  that  give  debt,  &c.  and  mention  not  justices 
of  assize  or  of  the  peace,  or  where  the  inferior  court  has  not  a  con- 
current jurisdiction,  both  as  to  the  subject  matter  and  mode  of  pro- 
ceeding, they  must  be  brouglit  in  the  superior  courts,  otherwise  there 
would  be  a  defect  of  remedy  ^ 

By  the  same  statute,  §  4.  "  no  oflicer  or  minister  of  any  court  of 
"  record,  shall  receive,  file  or  enter  of  record,  any  information,  bill  or 
*'  plaint,  count  or  declaration,  grounded  upon  the  said  penal  statutes, 
"  or  any  of  them,  which  are  appointed  to  be  heard  and  determined  in 
*'  their  proper  counties,  until  the  informer  or  relator  hath  first  taken 
*'  a  corporal  oath,  before  some  of  the  judges  of  that  court,  that  the 
"  offence  or  offences  laid  in  such  information,  &c.  was  or  were  not 
"  committed  in  any  other  county  than  where,  by  the  said  information, 
"  &c.  the  same  is  or  are  supposed  to  have  been  committed  ;  and  that 
"  he  believeth  in  his  conscience  the  offence  was  committed  within  a 
"  year  before  the  information  or  suit,  within  the  same  county  where 
*'  the  said  information  or  suit  was  commenced,  the  same  oath  to  be 
"  there  entered  of  record' :"  And  upon  this  clause  of  the  statute,  the 
proceedings  were  stayed  on  motion,  in  a  penal  action  on  the  25  Edw. 
III.  St.  4.  c.  3,  where  the  application  was  made  in  an  early  stage  of 
the  cause,  because  no  affidavit  had  been  filed,  that  the  offence  was 

a  Cro.  Car.  1 12.  W.  Jon.  193.   T.  Raym.  iwtis. 

394.  3  Durnf.  &  East,  36'2.  <"  4  Durnf.  &  East,   1 16. 

»>  do.  Car.  146.  2  Str.  1143.  *■'  Willes,  G35.  (aj,  anJ  n.  1. 

«=  4  Duruf.  &  East,  109.  Hex  v.  Farm,  H.  '  §  5. 
37   Geo.  III.   i'lScac,  I  Saiiud,   31.:.  c.  in 
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cointniKid  within  the  county  where  the  action  was  broujj:ht,  or  within 
a  yc:ir  before  the  bringinj^  of  it,  accordinj^  to  the  21  Jac.  I.  c.  4", 
But  in  a  subsequent  case,  where  the  application  was  not  made  till 
after  verdict,  the  court  would  not  stay  the  proceedinefs  on  a  similar 
ground,  in  a  penal  action  on  the  21  Hen.  VIII.  c.  13.  §  26.  for  non- 
rcsiilence''. 

Actions  or  prosecutions  for  the  recovery  of  penalties  on  the  revenue 

laws,  must,  by  several  late  acts  of  parliament,    be  commenced  and 

carried  on  in  the  name  of  the  attorney  general,  or  other  officer  of  the 

revenue.     Thus,  by  the  26  Geo.  HI.  c.  77.  §  13.  "  if  an  action  be 

"  commenced  or  prosecuted,  for  the  recovery  of  any  penalty  or   for- 

"  feiturc,  by  virtue  of  any   act   relating  to   the  customs  or  excise, 

"  unless  the  same  be  commenced  and  prosecuted  in  the  name  of  the 

"  attorney  general,  or  some  officer  of  the  said  revenues,  the  same, 

"  and  all  proceedings  therein,  are  declared  to  be  null  and  void  ;  an<l 

"  the    court    shall    not  permit  or  suffer  any  proceedings  to  be  ha(i 

"  thereupon."     By  the  36  Geo.  HI.  c.  104.   §   38.  "  it  shall  not  be 

"  lawful  for  any  j)crson  or  persons  to  commence  or  enter,  or  cause  or 

"  procure  to  be  commenced   or  entered,  or  filed  or  prosecuted,  any 

"  action,    suit,    bill,  plaint,  or  information,  for  the  recovery  of  any 

*'  penalty  or  penalties,  inflicted  by  any  of  the  laws  touching  or  con- 

"  cerning  lotteries,  or  by  that  act,  unless  the  same  be  commenced, 

"  entered,  filed  and  prosecuted,  in  the  name  of  his  majesty's  attorney 

"  general,  in  the  court  of  Exchequer  at  Westminster,  if  the  offence 

"  shall  be  committed  in  England  ;  or  in  the  name  of  his  majesty's 

"  advocate  general  in  the  court  of  Exchequer  in   Scotland,  if  the 

*'  ofl'ence  be  there  committed :  And  if  any  action,   &c.  shall  be  com- 

"  menced  or  entered  in  any  other  person's  name  or  names,  the  same, 

"  and  all  proceedings  thereupon  had,  are  declared  to  be  null  and  void  ; 

"  arid  the  court  where  such  proceedings  shall  be  so  commenced,  shall 

"  cause  the  same  to  be  stayed."     And  there  is  a  similar  clause  in  the 

statute  44  Geo.  III.  c.  98.  §  10.  with  respect  to  actions,  &c.  for  the 

recovery  of  penalties  incurred  by  virtue  of  that  or  any  other  act  or 

acts  ot  parliament,   relating  to  his  majesty's  stamp  duties,  or  any 

other    duties  under  the   management   of  the  commissioners  of   the 

tluties  on  stamped  vellum,  parchment  and  paper^ 

In  an   action  for  bribery,  on  the  2  Geo.  II.  c.  24.  the  courts  will 
stay  the  proceedings,  even  after  verdict,  upon  the  clause  of  discovery'' ; 

"2   Dmiif.  &.  East,  274.  k  j6_ 

b  3   Duriif.  &.  East.  362.  and   see  2  Str.  d  4  Bur.  2287.   1    Blac.  Rep.  665.  S.  C. 

1081.   1  II.  Blac.  346.  3  Maule  &  Scj.  42^.  hut  see  3  Wils.  35.  2  Saund.  148.  c.  where 

«•  And  .ce  the  Llalule  35  Geo.  HI.  c.   jj.  the  parly  was  put  to  his  audita  querela. 
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or  if  there  has  been  any  wilful  delay  in  prosecuting-  tlie  action*.  Rut 
until  the  defendant  appears  to  the  writ,  the  (paestion  as  to  the  wii- 
fuinesss  of  the  delay  does  not  arise  :  Therefore,  where  the  writ  was  re- 
turnable on  the  first  return  of  Trinity  term  1821,  and  the  plaintifTdid 
not  declare  till  the  1st  of  June  \82'2,  and  no  aj)peurance  had  been 
entered  for  the  defendant  ;  the  court  held,  that  the  proceedinijs  could 
not  be  stayed  under  the  above  statute''.  The  proceedings  have  been 
stayed  in  an  action  on  the  18  Geo.  II.  c.  31.  §  1.  for  keepin"-  a 
gaminghouse  ;  because,  by  a  previous  statute^  the  penalty  is  payable 
on  conviction,  before  a  justice  of  the  peace.  But,  in  a  qui  tmn  action 
for  insuring  lottery  tickets,  contrary  to  ihe  16  Geo.  III.  c.  34.  the 
court  of  King's  Bench  would  not  stay  the  proceedings,  upon  an  affi- 
davit of  the  defendant,  that  a  former  action  had  been  brought  against 
him  in  the  Common  Pleas,  for  the  same  oftence,  in  which  he  had  had 
leave  to  compound  ;  but  said  he  must  plead  such  matter  specially'' : 
And  the  court  would  not  stay  the  proceedings,  in  an  action  against  a 
sherift*'s  oflicer,  on  the  32  Geo.  II.  c.  28.  §  12.  though  a  similar 
action  had  been  commenced  against  the  sherii?',  for  the  same  oU'ence*. 
^  et,  where  actions  had  been  brought  against  both,  and  a  verdict  ob- 
tained in  each,  the  court  stayed  the  proceedings,  on  payment  of  one 
jjcnalty,  and  the  costs  in  both  actions*.  So,  where  A.  and  B,  having 
recovered  in  separate  actions  for  libels,  against  different  parties  en- 
gaged in  the  management  and  j)ublication  of  the  same  ne\vspaj)er, 
commenced  fresh  actions  against  the  same  parties,  each  suing  that 
party  against  whom  the  other  had  recovered,  the  court  would  not  in- 
terfere in  a  summary  way,  to  set  aside  the  latter  proceedings^.  In 
order  to  stay  proceedings  in  an  action  on  the  general  turnpike  act,  13 
Geo.  III.  c.  84.  §  19'\  for  using  a  greater  number  of  horses  than  is 
thereby  allowed  for  drawing  waggons,  &c.  on  the  ground  of  its  being 
necessary  by  reason  of  deep  snow  or  ice,  an  application  must  be 
made  to  the  court  above,  in  which  the  action  is  brought,  and  the  de- 
fence is  not  available  at  nisi  prius'.  In  an  action  for  non-residence, 
on  the  statute  43  Geo.  III.  c.  84.  §  12.  the  i)roceedings  were  stayed 
afler  declaration,  in  the  Common  Pleas,  on  the  statute  54.  Geo.  III. 
0.  6. ":     But    the  court  would  not  stay  the  proceedings,  on  a  writ 

•  3  Durnf.  &  East,  5.  hut  sec  tlic  case  of  •>  This  statute  has  been  since  repealed,  by 
Jrwin  qui  lam  v.  Sir  IVilltam  Ma/incrt,  F,.   44        Stat.  3  Geo.  IV.  c.  126. 

Geo.  III.  K.  B.  'II  East,  484. 

*>  1  Dowl.  &  Ryl.  512.  ^5  Taunt.  305.     This  statute  was  conti- 

c  12  Geo.  IF.  c.  '28.  §  I.  iiued  by  the  54  Geo.  III.  c.  44.  And  by  the 

<*  Cowp.  744.  statute  54  Geo.  HI.  c.  54.  §  4.  the  court,  oi 

*  2  Duiiif.  &,  East,  512.  ajudgc,  is  autiioiizcd  to  stay  the  proceed- 
^Irf.lil.  ings in  such  an  action,  upon  certain  condi- 
!  2  Bos,  &  Pul.  b?.  tious  :  And  for  delerminatiuii-^  on  this  sta- 
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su"'£fi's<e(l  to  be  (he  commencement  of  an  action  for  non-resulence, 
before  the  delivery  of  the  declaralion,  without  some  other  evidence  of 
the  nature  of  the  action^ ;  and  they  refused  to  extend  the  relief  of  the 
statute,  to  a  case  where  the  defendant  had  obtained  a  rule  to  cona- 
pound,  before  it  had  passed**. 

By  tlie  Banh.  acts%  the  courts  were  authorized  to  stay  proceedings, 
in  actions  brought  against  the  governor  and  company  of  the  bank  of 
England,  during  the  continuance  of  the  restriction  thereby  imposed 
on  payments  by  the  said  governor  and  company  in  cash,  to  compel 
payment  of  any  note  of  the  said  governor  and  company  expressed  to 
be  payable  on  demand  ;  or  of  any  note  of  the  said  governor  and  com- 
pany made  payable  otherwise  than  on  demand,  or  of  any  other  debt, 
which  the  said  governor  and  company  should  be  willing  to  pay  in  their 
notes  expressed  to  be  payable  on  demand  ;  until  the  expiration  of  the 
time  limited  for  the  continuance  of  such  restriction. 

In  actions  for  general  damages,  it  is  a  rule  that  the  proceedings 
cannot  be  stayed,  on  making  satisfaction  to  the  plaintiff:  And  accord- 
ingly, in  an  action  against  the  sheriff,  for  false  return  to  a  fieri  fa- 
cias^ the  court  of  King's  Bench  refused  to  stay  the  proceedings,  on 
payment  of  the  money  levied''.  But  there  are  some  exceptions  to  this 
rule.  In  replevin  for  instance,  where  the  defendant  avows  for  rent, 
the  courts  will  slay  the  proceedings,  on  bringing  it  into  court,  and 
payment  of  costs'".  But  the  proceedings  cannot  be  stayed,  when 
the  avowry  is  for  damage  feasant*^^;  because  the  courts  in  such  case 
have  no  rule  to  guide  them  in  ascertaining  the  damages.  Where  the 
defendant  in  replevin  made  cognizance  as  bailiff  of  the  lord  of  a 
manor,  under  a  distress  on  the  plaintiff  as  constable  of  a  township, 
for  palfrey  rent,  the  court  of  Common  Pleas  would  not  stay  the  jjro- 
ceedings,  upon  payment  of  costs,  on  the  application  of  the  defendant^. 
But,  in  a  subsequent  case,  where  cognizance  was  made  by  the  de- 
fendants, as  bailiffs  of  the  commissioners  appointed  by  an  inclosure 
act,  under  a  warrant  of  distress,  for  non-payment  of  several  sums  of 
money,  ordered  by  the  commissioners  to  be  paid  by  the  plaintiff  by 
virtue  of  the  said  act,  the  proceedings  in  replevin  were  stayed  by  the 

tute,  see  5  Taunt.   029.     1  Marsh.  368.  5  III.  c.  18.  59  Geo.  III.  c.  23.     But  by  stat. 

Taunt.  807,     1  Marsh.  372.  S.  C.    5  Taunt.  39  Geo.    III.  c.  49.  §  1.  the  reslrictions  on 

843.  1  Marsh.    387.  S.  C.  6  Taunt.  198.   1  payments  in  cash,  under  these  several  acts, 

Marsh.  547.  S.  C.  See  also  the  statute  57  finally  ceased  and   determined,  on  the  first 

Geo.  III.  c.  99.  §  5,  &c.  for   enforcing  the  day  of  May  1823. 

residence  of  spiritual  persons  on  their  be-  ^  7  Durnf.  &  East,  335. 
nefices. 

*  5  Taunt.  504.  Pul.  382. 

^  id.  306.  f  8  Mod.  379. 

<^37  Geo.  111.  c.  45.  §  2.  37  Geo.  III.  S3  Bos.  &  Pul.  603. 
c  91.  §  1.  38  Geo.  III.   c.  1,  §  1.  45  Geo. 


e  2  Salk.  597.  1  H.  Blac.  24.  1   Bos.  & 
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court  of  King's  Bench,  on  payment  of  the  costs  of  the  action  and  dis- 
tress and  replevying  tlie  goods,  and  delivering  up  the  replevin  bond 
to  be  cancelled  ;  there  being  no  s|)ecial  damage^.  There  is  indeed  a 
case,  where  the  latter  court,  under  particular  circumstances,  stayed 
the  proceedings  in  an  action  ol'  tresspass  for  seizing  goods,  on  the  de- 
fendant's undertaking  to  restore  the  goods,  or  pay  the  full  value  of 
them,  with  the  costs  of  the  action''  :  But  tliis  seeras  to  be  contrary  to 
their  usual  practice,  in  actions  of  that  nature  ;  and  in  a  subsequent 
case,  the  court  of  Exchequer  refused  to  stay  the  j)roceedings  in  such 
an  action,  upon  the  like  terms,  where  it  would  not  end  the  suit,  and 
l)urticularly  as  the  value  of  the  goods  was  not  admitted^ 

In  trover  for  money,  the  courts  will  give  the  defendant  leave  to 
bring  it  into  court'' :    And  where    trover    is    brought   for   a  sj)ecific 
chattel,  of  an  ascertained  quantity  and  quality,  and  unattended  with 
any  circumstances  that    can    enhance    the    damages    above  the  real 
value,  the  courts  will  make  an  order  for  staying  the  proceedings,  upon 
delivering  it  to  the   plaintiff,  and   payment  of  costs^ :  And  this  is  the 
more  reasonable,  as  the  action   of  trover  comes  in  j)!ace  of  the  old 
action   of  detinue.     But  the  courts   will   not  stay  the  ])rocee(rmgs, 
where  there  is  an  uncertainty,  either  as  to  the   quantity  or  quality  of 
the  thing  demanded';    or  there  is   any   tort  that  may  enhance   the 
damages  above  the  real  value,  and  there  is    no   rule  whereby  to  esti- 
mate  the  additional    damages?.     In    trover   for   a  promissory  note, 
alleged  to  have  been  dishonoured,  the  court  of  King's  Bench   made 
an  order  for  staying  the  proceedings,  upon  delivering  up  the  note,  and 
payment  of  costs,  with  liberty  for  the  plainlitr  to  proceed  for  damage 
sustained,  but  not  for  nominal  damages,  by  reason  of  the  detention''. 
And,  in  a  subsequent  case,  where  trover  was   brought  by  the  assig- 
nees of  a  bankrupt,  for  a  steam  engine,  &c.  the  court  made  a  special 
rule  for  staying  the  proceedings^  on  delivering  to  the  plaintiffs  a  part 
of  the  goods  for  which  the  action  was  brought,  and  payment  of  costs 
up  to  that  time,   j)rovided  the  plaintiffs  would  accept  thereof  in  dis- 
charge of  the  action  ;  or  otherwise,  that  the  articles  delivered  should 
be  struck  out  of  the  declaration,  and  the  plaintiffs  be  subject  to  costs, 
unless  they  should  obtain  a  verdict  lor  the  remainder  of  the  goods,  or 
prove  a  deterioration  of  the  part  delivered  up'. 

a  3  Mniile  &  Sel.  b'2j.  Kcp.  120,  contra. 

*>  7  Dunif.  &  East,  53.  f  Barnes,  284. 

^  3  Anstr,  896.  g  3  Bur.  1364.  2  Blac.  Ri-p.  903. 

<>  I  Str.  142.  Ii  flioss  V.  T/iwaile,  U.  17  Geo.  III.  K.  B. 

^3  Bur.  r364.  Say,    Hep.   80.  2  F.uDOin,  '  Bruusdun  and  others,  assi-nces,  k.c.v. 

144,5.  Cas.  IV.  C,  P.  59.  130.  Barnes,  281.  Auilin,  T.  34  Geo.   III.  K.  B.  and  sue  7 

Pr.  Reg.  260.  S.  C.  but  see  2  Salk.  597.  1  Dunif.  &  East,  j4. 
Sir.  822.  Id.   1191.  1  Wils.  23.  S,  C.  Say. 
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In  an  tulion  of  trespass,  (he  procecdinj^s  wore  stayed,  in  the  court 
of  Kin"'s  lieiich,  on  (he  groiuul  tha(  (he  j)lain(ifF  had  before  brou^^ht 
an  action  of  replevin^  and  recovered  damages  for  the  same  cause  of 
ac(ion'.  And  in  ejectment,  when  the  lessor  of  the  plaintiff  has  two 
actions  depcndinj^,  at  the  same  time,  for  the  same  premises,  in  different 
courts,  the  proceedings  in  one  of  them  may  be  stayed,  until  the  other 
be  determined''.  But  where  (he  plaintiff  brought  replevin  for  goods 
levied  under  a  warrant  of  distress,  for  an  assessment  made  by  a  spe- 
cial sessions  under  the  highway  act,  13  Geo.  III.  c.  78.  §  47.  on  the 
ground  of  (lie  premises  for  which  he  was  assessed,  being  si(uated 
without  the  township  which  was  liable  to  repair  the  road,  the  court  of 
Common  Pleas  refused  to  set  aside  the  proceed ings''.  And  they  will 
not  stay  proceedings  in  an  action,  on  the  ground  of  a  bill  depending 
in  Chancery  for  the  same  cause*^ ;  nor  in  order  to  abide  the  event  of  a 
decision  in  the  mayor's  court,  as  to  the  existence  of  the  debt,  on  a 
ibreign  attachment*.  So,  in  a  late  case,  the  court  of  King's  Bench 
refused  to  stay  execution  after  verdict  and  judgment,  which  was 
affirmed  on  error,  until  (he  trial  of  an  indictment  for  perjury  against 
two  of  the  plaintiff's  witnesses  in  the  action  ;  and  because  this  seemed 
to  be  a  new  and  dangerous  experiment,  the  court  ordered  the  rule  to 
be  discharged  with  costs^  If  a  plaintiff' deposit  a  negotiable  instru- 
ment on  which  he  is  suing,  in  the  hands  of  a  third  person,  at  the  same 
time  giving  him  notice  of  the  action,  he  does  not  thereby  part  with 
his  right  of  action  ;  and  the  court  will  not  stay  the  proceedings,  at 
the  instance  of  the  defendant,  though  the  depositary  sue  on  the  same 
instrument".  In  an  action  brought  against  the  sherittT,  for  money 
levied  under  a  Jieri  yacias,  without  any  previous  demand,  the  court 
of  King's  Bench  will  stay  the  proceedings,  upon  payment  of  the  sum 
levied,  without  costs'".     But  the  court  of  Common  Pleas  will  not  stay 

'  L'lmb  V.  Kutl,  T.  29  Geo.  III.  K.  B.  conviction  being  conclusive,  a  replevin  will 

•*  Andr.   297.  2  Sel.  Pr.   J44.  Ad.  Eject.  not  lie:  But  the  court  in  these  cases  will 

2  Ed.  321.  not  stay  the  pioceedings;  though,  in  some  of 

■^  2  New  Rep.  C.  P.  399.  and  see  6  Durnf.  them,  they  granted  an  attachment  for  con- 

&  East,  522.  8  Taunt.  521.  2  Moore,  574.  tempt  against  the  officer  for  granting,  and 

S.  C.  accord.     Where  an  act  of  parliament  the   party  for  ebtaining  the  replevin ;  but 

orders  a  distress  and  sale  of  goods,  as  for  a  see   Gilb.   Repl.   121,  2.  Bac.  Abr.  tit.  Re- 

penalty,  after  conviction,  on  the  game  laws,  plevin,  C.  Bradshaw's  case,  Willes,  672.  flij. 

1   Str.   567.  8   Mod.   208,   9.  S.  C.  2  Str.  2  Blac.    Rep.   1330.  3  xMaule  &  Sel.  525.  2 

1184.  or  on  the  highway  act,  1  Barnardist.  Dowi.  &  Ryl.  13. 

K.  B.  110.  Willes,  668.  or  for  a  fine  imposed  <>  2  Bos.  &  Pul.  137. 

on  an  officer,  by  commissioners  of  land  tax,  «  6  Taunt.  74. 

Bunb.  14.  orforthewagesoflabourers,  onthe  '  4  Maule  &  Sel.  140. 

statute  20  Geo.  II.  c.  19.  ^1.3  Moore,  294.  e  1  Taunt.  109. 

this  is  ill  nature  of  an  execution  j  and  the  '»  3  Darn,  &.  Aid.  696. 
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the  proceedini^s,  in  an  action  for  the  escape  of"  a  certificated  bankrupt, 
taken  in  execution,  and  released  by  the  sheriff  upon  production  of  his 
certificate" ;  nor  will  they  stay  the  proceedings  on  a  rejAev'in  bond, 
because  the  action  was  commenced  before  breach  ;  for  it  may  be 
pleadcd\ 

When  an  action  is  brought  pending  a  reference,  which  it  has  been 
agreed  shall  operate  as  a  stay  of  proceedings'^,  or  otherwise  contrary 
to  good  faith,  the  courts  will  not  suflTer  the  plaiiitKl  (o  proceed  in  it ; 
An«l  they  will  stay  the  proceedings,  when  the  action  is  brought  by  an 
attorney,  without  proper  authority;  for  otherwise  the  defendant  might 
be  twice  charged**.  So,  where  an  action  was  brought  against  an  agent 
for  |)rize  money,  the  court  of  King's  Bench  set  aside  the  j)rocecdit)gs, 
with  costs  to  be  paid  by  the  attorney  ;  because  the  letter  of  attorney 
from  the  plaintiff,  to  receive  the  prize  money  was  not  duly  attested, 
j)ursuant  to  the  20  Geo.  II.  c.  24.  §  6''.  And,  in  the  Common  Pleas, 
where  claims  were  made  on  a  prize  agent,  by  several  persons,  for 
prize  money  due  to  a  sailor,  he  was  permitted,  as  a  public  officer,  to 
I)ay  the  money  into  court,  for  the  benefit  of  the  claimant  who  should 
prove  his  authority  to  receive  it*^.  But  where  a  feme  covert  living 
apart  from  her  husband,  under  a  sentence  of  separation,  with  alimony 
allowed  pendente  lite  in  the  ecclesiastical  court,  brought  trcxpusH  in 
her  husband's  name,  for  breaking  and  entering  her  house,  and  taking 
her  goods,  the  court  of  King's  Bench  refused,  on  the  applicalion  of  the 
ilefendants,  to  set  aside  the  proceedings  ;  though  supported  by  an  affi- 
davit of  the  husband,  that  the  action  was  brought  without  his  authority'^. 

On  shewing  cause  against  a  rule  for  staying  proceedings,  in  an 
action  on  a  promissory  note,  in  the  King's  Bench,  on  an  affidavit 
that  the  note  was  obtained  without  consideration,  it  being  objected 
that  the  court  would  not  interfere  in  this  matter,  which  was  proper 
for  the  trial  of  the  cause  ;  the  court  said,  it  was  often  done  on  such 
applications,  if  the  other  side  did  not  contradict  the  assertion  of  the 
defendant ;  but  when  there  were  contradictory  affidavits,  the  court 
wouKI  not  interfere  in  this  summary  way,  but  put  the  defendant  to 
insist  on  it  as  a  defence  at  the  trial''.  And  where  an  action  had  been 
settled,  by  j)ayment  of  the  debt,  and  giving  a  note  of  hand  for  the 
costs,   amounting   to   1/.  lis.  6.^/.,  which   note  not  being  paid  on  de- 

»4Taimt.  G31.  and  see  tlic  statutes   2(3  Geo.  III.   c.  63. 

b  5  Taunt.  776.  §1,2.  32  Geo.  III.  c.  34.  §  \,  2.  55  Geo. 

c  Post,  Ctiap.  XXXVI.  but  see  2  Moore,  HI.  c.  CO.  1  Bos.  &  Pul.  161.  .M,iii.  \'.\.  Pr. 

30.  407. 

d  1  Dumf.  &  East,  62.   1   Chit.  Rep.  19i.  f  I  Taunt.  165. 

but  .see  id.  193.  (b).  ante,  88,  9.  8  9  Kast,  471. 

«  O'Haia  V,  Innes,  M,  27  Geo.  III.  K.  B.  ''  Turmr  v.  Taylor,  E.  23  Geo.  III.  K.  B. 
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inaiul,  (Iio  plaintilT's  attorney  signed  jiulgment,  the  court  set  it  aside; 
savin?,  thit  l)y  taking  the  debt,  and  note  for  the  costs,  the  amount  was 
liquidated,  and  judgment  coidd  not  be  signed  in  an  action  that  was  so 
settled  ;  and  that  an  action  might  certainly  have  been  brought  on  the 
note  in  the  county  court,  and  the  value  recovered,  at  much  less  ex- 
pense than  by  signing  judgment  in  the  court  above".  But  where 
there  was  an  undertaking  to  pay  the  costs  of  an  action  in  a  limited 
time,  and  they  were  not  so  ])aid,  it  was  holden  that  the  plaintiff  might 
proceed  in  the  action  i'or  nominal  damages''. 


There  arc  other  grounds  for  staying  the  proceedings  ;  not  absolutely, 
but  for  a  time,  or  until  something  be  done  for  the  benefit  of  the 
(lefendant  :  These  are,  pending  a  writ  of  error ;  until  security  be 
given  for  the  payment  of  costs  ;  or  until  the  costs  are  paid,  of  a 
former  action  for  the  same  cause. 

A  writ  of  error  regularly  sued  out  is  a  supersedeas  of  execution, 
in  the  King's  Bench,  from  the  time  of  its  allowance*^ ;  or,  in  the 
Common  Pleas,  from  the  delivery  of  it  to  the  clerk  of  the  errors'' : 
provided  bail,  when  requisite,  be  put  in  thereon  in  due  time^  But 
this  does  not  prevent  the  plaintiff  from  proceeding  by  scire  yacia*, 
or  action  of  c?eZ>f  on  the  judgment,  against  the  principal;  nor,  after 
the  return  of  nan  est  inventus  to  a  capias  ad  satisfaciendum,  by 
scire  facias,  or  action  of  debt  on  the  recognizance,  against  the  bail. 
In  such  cases  however,  if  the  writ  of  error  be  not  evidently  brought 
for  the  mere  purpose  of  delay,  the  courts  will  stay  the  proceedings 
upon  terms,  pending  the  writ  of  error*^.  But  this  is  not  a  matter  of 
course^:  and  it"  it  be  apparent  to  the  court,  that  the  writ  of  error  is 
brought  merely  for  delay,  they  will  not  stay  the  proceedings'^.  How 
that  is  to  be  made  out,  depends  upon  the  circumstances  of  each  par- 
ticular case.  In  general,  the  court  will  not  stay  the  proceedings, 
where  the  defendant  or  his  attorney  has  declared,  that  the  writ  of 
error  was  brought  only  for  delay,  or  used  expressions  tantamount  to 

^  Brown,   Executor,  v.    Middielon,   E.   22  f  1  Str.  419.   1   Wils.    iCO.  3  Bur,  13S9. 

Geo.  HI.  K.  B.  Cowp.  7-2.  3  Durnf.  &  East,  78. 

l>  Bulcher   c.   Holland,    H.   25    Geo.     III.  g  2  Durnf.  &  East,  73. 

K.  B.  h  (j„r(er  v.  Roberts,  M.  28  Geo.  III.  K.  B. 

c  1  Salk.  32).   1  Bur.  340.  Per   Buller,   J.  4  Diirnf.    &  East,  436.    n. 

•1  Barnes,  205.  209.  fcj.  1  Smith  R.  335.  accord.  Cou-p.  72.  semk 

e  2  Str.  781.  1   Durnf.  &  East,  279.  and  contra. 
see  2  Chit.  Rep.  106. 
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such  a  declaration^ :  But  (he  declaration  of  an  attorney's  clerk'',  or 
the  beliofof  (he  plaintitt'  or  his  attorneys  that  it  is  brought  for  delay, 
is  not  sufficient ;  nor  that  the  defendant  had  said  to  (he  plaintiif,  (hat 
when  he  could  put  off  the  matter  no  lonjjer,  he  would  j;o  (o  gwV. 
And  the  j)roceeding3  have  been  stayed,  pending  a  writ  of  error,  on  a 
Judgment  of  nonsuit*;  although  it  was  objected,  that  the  writ  of  error 
must  have  been  evidently  brought  for  the  purpose  of  delay  :  for  it  was 
said,  that  the  practice  not  to  stay  proceedings  pending  a  writ  of  error, 
must  be  confined  to  those  cases  where  (he  party  himself,  or  his  at- 
torney or  bail,  have  declared   that  the  writ  of  error  was   brought  for 
delay.     But  where  the  defendants,  on  a  judgment  recovered  in  the 
Common  Pleas,  first  brought  a  writ  of  error  in  the  King's  Bench,  and 
then    brougjjt   another   returnable   in    Parliament,    after  which   they 
non-prossed  (he  first  writ  of  error,  and  then  obtained  a  rule  to  shew 
cause,  why  the  proceedings  in  an  action  upon  the  judgment  brought 
in  the  King's  Bench  should  not  be  stayed,  pending  the  second  writ 
of  error,  the  latter  court  discharged  the  rule  with  costs  ;  as  it  plainly 
appeared,  from  the  defendant's  own  conduct,  that  there  was  no  foun- 
dation for    a    writ  of  error,  and  that  it  could  only  be   brought   for 
vexatious   purposes^.      In  ejectment,   if  there  be  judgment  for  the 
plaintiff,  and  tlie  defendant  bring  a  writ  of  error,  the  court  of  King's 
Bench  will  not  suffer  the  latter  to  proceed  in  a  new  ejectment,  on  the 
same   title,   till  he   has   quitted  possession,  or  the  tenants  have  at- 
torned to  the  lessor  of   the  plaintiff' :    And  where   a   defendant   in 
ejectment  brought  a  writ  of  error  in  parliament,  the  court  obliged 
him  to  enter  into  a  rule,  not  to  commit  waste,  during  the  pendency 
of  the  writ  of  error*^.     So,  if  there  be  judgment  for  the  defendant  in 
ejectment,  and  the  lessor  of  the  plaintiff  bring  a  writ  of  error,  the 
court  will  not  suffer  him  to  }>roceed  in   a  new  ejectment,  on  the  same 
title,  until  the  costs  are  paid  of  the  former  ejectment ;  unless  he  can 
satisfy  them  that  the  writ  of  error  is  brought  with  some  other  view 
than  to  keep  off  the  payment  of  the  costs'. 

In  order  to  stay  the  proceedings  in  an  action  of  debt  on  judgment, 
pending  a  writ  of  error,  it  is  necessary,  if  the  action  be  bailable,  that 

a  3  Durnf.  &.  East,  79.  5  Durnf.  &  East,  253.  S.  C. 

714.  2  II.  Blac.  30.  2  Bos.  &  Pul.  329.  For-  ^  5  Durnf.  &  East,  6(i9.  BwAo/)  v.  Fry,  T. 

rest,  26,  7.  2  Chit.   Rep.  191.  2  Maule  &  2  Geo.  IV.  C.V.  accord,  but  see  1   II.  Blac. 

Sel.  474.  476.  432.  4  Durnf.  &  East,  436.  semb.  contra,  and 

^  Per  Cur.  M.  45  Geo.  III.  K.  B.  2  Smitli  see  Forrest,  26,  7. 

R.  60.  S.  C.  2  Chit.  Rep.  193.  *"2  Durnf.  &  East,  78.  but  see  6  Durnf. 

^  3  Durnf.  &  East,  78.  Cleg/torn  v.  Ireland,  &  East,  400. 

E.  28  Geo.  III.  K.  B.  2  Price,  299.  8  1  Salk.  258,  9. 

d  Per  Cur.  M.  41  Geo.  III.  K.  B.  and  see  •»  3  Bi.r.  1823. 

2  Chit.  Rep.  191.  7  Taunt.  537.   1  Moore,  '  1  Str.  554.  Ad.  Eject.  2  Ed.  321. 
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the  defendant  should  be  first  in  court,  by  putting  in  and  perfecting 
bail".  And  where  an  action  is  brought  upon  a  judgment  of  the 
Common  Pleas,  the  court  of  King's  Bench  will  not  stay  the  pro- 
ceedings, pending  a  writ  of  error,  without  the  defendant's  giving 
judgment  in  the  second  action^,  and  undertaking  not  to  bring  a  writ 
of  error  upon  that  judgment^.  But  if  the  action  be  brought  upon  a 
judgment  of  (he  King's  Bench,  these  terms  make  no  part  of  the 
rule  ;  because  in  general,  actions  on  judgments  are  vexatious,  and  the 
])laintiff  might  have  his  execution  on  the  first  judgmenf* :  And  where 
the  j)roceedings  were  stayed  without  imposing  these  terras,  and  the 
plaintilTdied  before  judgment  affirmed,  (he  court  would  not  afterwards 
j)era)it  judgment  to  be  entered  nunc  pro  tunc". 

If  the  defendant  bring  a  writ  of  error,  after  which  the  plaintiff  bring 
an  action  on  the  judgment  and  recover,  he  cannot  sue  out  execution  on 
(he  second  judgment,  in  the  King's  Bench,  till  the  writ  of  error  be 
determined^  But  where,  several  years  having  elapsed  after  judg- 
ment obtained,  the  plaintiff  brought  an  action  upon  the  judgment, 
and  after  judgment  signed  in  that  action,  the  defendant  sued  out  a 
writ  of  error  upon  the  first  judgment ;  the  court  of  King's  Bench 
held,  that  the  plaintiff  might  notwithstanding  take  out  execution  on 
the  second  judgment? :  And  so,  in  the  Common  Pleas,  the  plaintiff 
may  take  out  execution  on  the  second  judgment,  notwithstanding  the 
writ  of  error,  unless  the  defendant  move  to  stay  the  proceedings''. 

On  a  scire  facias,  or  action  of  debt  on  recognizance  against  bail, 
when  a  writ  of  error  is  allowed  on  the  judgment  in  the  original 
action,  before  (he  expiration  of  the  time  allowed  for  the  bail  to  sur- 
render their  principal,  the  court  of  King's  Bench,  without  regard  to 
the  time  when  the  application  is  made,  will  stay  the  proceedings, 
until  the  writ  of  error  be  determined' ;  the  bail  undertaking  to  pay 
the  condemnation  money,  or  surrender  the  defendant  into  the  custody 
of  the  marshal,  within  four  days  next  after  the  determination  of  the 
writ  of  error,  in  case  the  same  shall  be  determined  in  favour  af  the 
defendant  in  error'' :  And  so,  in  the  Common  Pleas,  where  the  appli- 

a  5  Dtirnf.   &  East,  9.  6  Durnf.  &  East,  (  3   Durnf.    &    East,   643.  4  Bur.  2454. 

455.  5  Barn.  &  Aid.  903.  S.  P.  but  see  1  Str.  526.  semb.  contra. 

b  Per  Buller  J.  T.  21  Geo.  III.    K.   B.   1  B  3  Bam.  &  Aid.  275.  and  see  1  Str.  5<2S. 

Durnf.  &  East,  638.  and  see  Cas.  Pr.  C.  P.  accurd. 

112.  Pr.  Reg.  82.  S.  C.  •>  Barnes,  202.   Cas.   Pr.  C.  P.  129.  S.  C. 

«  Cowp.  72.  Swttnn  v.  Boullon,  H.  35  Geo.  Willcs,  183.  Cas.  Pr.  C.  P.  159.  S.  C.  Willes, 

111.  K.  B.  and  see  2  Plac.  Rep.  780.  C.  P.  184.   Barnes,  203.  S.  C. 
A  Per  Buller  5.  T.  21   Geo.   III.   K.  B.  1  "1  Sir.  419. 

Durnf.  &  East,  638.  and  see  Cas.  Pr.  C.  P.  ^  1    Bur.  340.  11    East,   316.   but  see  2 

112.  Pr.  Reg.  82.  S.  C.  Str.    781.    872.    1270.    3    East,  546.  iemi. 
e  1  Dwnf.  &  East,  637.                                   ttn//a. 
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Cation  is  made  by  (he  bail,  within  the  time  allowed  for  surrendering 
their   principal,    the    court  will  stay  the  proceedings  against  them, 
pending  the  writ  of  error,  without  their  giving  judgment  in  the  scire 
facias,  or  action  oi' debt  on  the  recognizance;  which  would  preclude 
them  from  surrendering  the  dcren(lant\     But  if  the  bail  in  that  court 
do  not  apply  to  stay  the  proceedings  pending  error,  till  their  time  to 
surrender  is  out,  the  court  will  not  give  them  any  time  for  that  pur- 
pose, but  only  yoar  days  to  i)ay  the  money  in,  after  the  judgment  is 
aftirmed'' :  And  in  such  case,  they  must  undertake  to  pay  not  only 
the  condemnation  money,   but    also  the  costs  of   the  actioi\  against 
themselves,  the  costs  of  the  apj)lication,  and,  where  there  is  no  bail  in 
error,  the  costs   of  the  proceedings  in  error''.      In  the  Exchequer, 
when  a  writ  of  error  is   allowed   in  the  original  action,  and  the  bail 
aj)ply  within  the  time  allowed  theiu  for  surrendering  their  principal, 
the  court  will  give  them  the  same  time  to  surrender  him,  after  judg- 
ment affirmed,  or  writ  of  error  non-prossed,  as  they  would  have  had 
at  the  time  of  the  allowance  of  the  writ  of  error'* :  And  where  the  ap- 
plication is  not  made  by  the  bail,  until  after  (he  expiration  of  the  time 
allowed  for  surrendering  the  principal,  (he  court  will  stay  proceedings 
against  them,  until  the  writ  of  error  brought  in  the  original  action  is 
determined*.     But  bail,  in  that  court,  are  not  allowed  ybier  days  to 
surrender  their  principal,  after  the  determination  of  a  writ  of  error, 
where  the  plaintiff  has  proceeded  by  subpcenUy  and  the  writ  of  error 
was  brought  after  the  return  of  the  capias  ad  satisfaciendum^ 

Where  error  was  not  brought  till  it  was  too  late  for  the  bail  to 
surrender,  the  court  of  King's  Bench  in  one  case  would  not  stay  the 
proceedings^.  But,  in  a  subsequent  case*",  the  proceedings  were 
stayed  ;  the  bail  undertaking  to  pay  the  condemnation  money,  and 
the  costs  on  the  scire  facias,  in  four  days  after  affirmance  ;  and  in 
this  case,  there  being  no  bail  on  the  writ  of  error,  the  court  made  the 
bail  also  undertake  to  pay  the  costs  on  the  writ  of  error,  in  case  the 
judgment  was  affirmed;  and  said,  it  was  a  favour  they  were  asking, 
and  they  would  make  tl.cm  submit  to  equitable  terras.  By  the 
affirmance  of  (he  judgment  in  these  cases,  is  meant  the  final  affirm- 
ance of  it ;  and  therefore  where  (he  judgment  on  a  writ  of  error  was 
affirmed  in  the  Exchequer  Chamber,  and  afterwards  another  writ  of 
error  was  brought,  returnable  in  Parliament,  the  proceedings  against 

"  Barnes,  66.  6S.  Cas.  Pr.  C.  P.  112.   Pr.  d  2  Price,  296. 

Reg.  8'2.  S.  C.  *=  Forrest,  '25. 

''  1  New  Rep.  C.  P.  67.   1 1  East,  319.  and'  ^  Wightw,  79.  Anle,  1ST. 

arc.  Barnes,  86.  8  1  Sir.  443. 

c  I  New  Rep.  C.  P.  67.  ''  '2  Str.  877. 
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the  bail  were  fiirtlier  stayed,  till  the  determination  of  the  second  writ 

of  error". 

The  plaintiff  got  judgment  on  the  scire  facias  against  bail,  pending 
error  by  the  principal,  and  took  them  in  execution  ;  and  on  their 
moving  to  be  discharged,  the  court  of  King's  Bench  said  :  *'  Though 
you  might  have  applied,  and  had  the  proceedings  stayed,  yet  we  will 
not  set  them  aside  :  If  an  action  of  debt  had  been  brought  upon  the 
judgment,  we  should  have  granted  an  imparlance,  if  it  had  been 
asked  :  but  we  never  set  aside  the  judgment,  when  it  is  once  signed  ; 
because  we  take  it  you,  by  your  not  applying  in  time,  have  submitted 
to  meet  the  plaintiff.      Quud  Jieri  non  debet,  factum  vulet^.^'' 

In  ejectmenV,  or  actions  qui  tum'\  where  the  lessor  of  the  plaintiff, 
or  the  plaintiiT  himself,  is  unknown  to  the  defendant,  the  latter   may 
call  for  an  account  of  his  residence  or  place  of  abode,  from  the  oppo- 
site attorney ;     and  if  he  refuse  to  give  it,    or  give  in  a  fictitious 
account,  of  a  person  who  cannot  be  found,  the  courts  will  stay  the 
proceedings,  until  security  be  given  for  the  payment  of  costs^     So, 
where  the  defendant  in  assumpsit  having  pleaded  in  abatement,  that 
four  others  were  jointly  liable  with    himself,  the   plaintiff  applied  to 
the  defendant's  attorney  to  give  the  places  of  residence  and  additions 
of  those  persons,  which  he  refused,  unless   the  action   were  discon- 
tinued ;  the  court  of  King's  Bench,  under  these  circumstances,  made 
a  rule  absolute  for  the  defendant  to  deliver  such  particulars,  or  in  de- 
fault thereof  for  setting  aside  the  plea*^.     And,  in  an  action  of  trespass 
and  assaidt,  the  court  compelled  the  jjlaintifT  to  disclose   to   the  de- 
fendants his  proper  addition  and  place  of  residence  ;  his  identity  being 
material  to  their  defence  on  the  trial,  and  the  proceedings  were  stayed 
until  the  disclosure  was  raadeS.     In  ejectment,  where   the   lessor   of 
the  plaintiff  is  an  infant*',  resident  abroad',  or  dead"*,  the  courts   will 
stay  the  proceedings,  until  a  real  and  substantial  plaintiff  be  named, 
or  some  responsible  person  undertake  for  the  payment  of  costs'.     And 

aSBur.  2S19.  g  j  Bam.  &   Aid.  540.    1    Dowl.  &   Ryl. 

^  1  Sir.  52G.  Barnes,  202.  accord,  but  see  1  74.  S.  C. 

4  Bur.  2454.  3  Durnf.  &  East,  643.  semb.  ^  1  Str.  694.    2  Str.  932.   1206.    1  Wils. 

contra.  130,    Cowp.  24.  Barnes,  183.  Bui.  Ni.  Pri, 

c  IStr.  C81.  111.   A.l.  Eject.   2    Ed.   314,   15.   Append. 

d  Id.  697.  705.  Barnes,  126.  chap.  XX.  §  68,  9.    but  see  Cowp.  128. 

e  Ad.  Eject.  2  Ed.  315.    For  the  notice  '  2  Bur.    1177.     Say.   Costs,    153.  S.  C. 

of  motion   for   this    purpose,  see  Append.  Smilk  ex  dim.  Jordan  v.  Jioe,  M.  22  Geo.  III. 

Chap.  XIX.  §  5.    And  for  the  rule  in  K.  B.  K.  B.  Ad.  Eject.  2  Ed.  315. 

for   staying    proceedings,    till   security    be  k  Barnes,  147.   2  Str.  1036.    Ad.    Eject. 

giien  for  costs,  see  Append.  Chap.    XX,  2  Ed.  315. 

§  "^O-  '  Append,  Chap.  XX.  §  70. 

f4  Barn,  k  Aid.  93. 
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h  similar  iindoilakiiii^  is  icciuired  in  an  action  for  the  mosne  profits, 
brought  in  the  name  of  the  nominal  plaintilf  in  ejectment".  But, 
except  in  the  above  instances,  the  defendant  is  not  allowed  to  call 
on  the  plaintiff's  attorney,  for  an  account  of  the  residence  or  place  of 
abode  of  his  client'':  And  after  verdict  in  a  penal  action,  the  court  of 
Common  Pleas  would  not  corajiel  an  attorney  to  discover  if. 

It  was  not  formerly  usual  to  require  security  for  costs,  where  the 
plaintiff' resided  abroad'',  except  in  ejectment^,  ov  acUons  qui  tam^  : 
For  it  was  considered,  that  such  a  j)roceedin<5  might  allect  trade,  by 
excluding  foreigners  from  our  courts  ;  and  would  be  a  means  of 
clogging  the  course  of  justice.  But  now,  although  a  plaintilV  is  not 
compellable  to  give  security  for  costs,  merely  as  a  foreigner,  if  he 
reside  in  this  countrys  ;  yet,  whether  he  be  a  foreigner  or  native,  if  he 
reside  abroad,  out  of  the  reach  of  the  process  of  the  court,  the  pro- 
ceedings may  in  general  be  stayed  till  his  return,  or  security  be  given 
for  the  payment  of  costs'' :  And  upon  this  ground  proceedings  have 
been  stayed,  where  the  plaintiff  has  been  resident  in  Scotland'^  or 
Ireland^.  So,  if  the  plaintiff,  being  a  foreigner  by  birth,  and  hav- 
ing no  house  of  trade  or  permanent  residence  in  this  country,  has 
expressed  his  determination  of  going  abroad,  to  reside  there  perma- 
nently, the  court  will  compel  him  to  give  security  for  costs'.  And  where 
the  plaintiff,  after  issue  joined,  has  been  convicted  of  felony,  and  re- 
ceived sentence  of  transportation,  the  court  of  King's  Bench  will 
compel  him,  or  his  attorney,  to  give  security  for  costs,  retrospective 
as  well  as  prospective'".  In  an  action  by  executors,  the  plaintiffs,  re- 
siding abroad,  may  be  compelled  to  give  security  for  costs" :  And,  by 
a  late  act  of  parliament",  it  may  be  required  in  an  action  for  non-resi- 
dence.    A  defendant  in   replevin,  remWug   out  of  the  jurisdiction  of 

*  Say.  Rep.  T8.  Say.  Costs,   154.  S.  C.  K.  B.    1  Durnf.  k  E;ist,  267.   362.   491.    2 

^  1  Str.  705.  but  sec  1  Str.  402.  TT.  Blac.  118.  2   Anstr.  359.   1  Taunt.    64. 

<^   1  H.  Blac.  534.  and  see  Barnes,  126.  2  Chit.  Rep.  152.   (a.) 

<•  2  Str.  1206.    1   Wils.  266.    Say.  Costs,  «  M'ljean  v.  Auslin,  M.   36  Geo.  III.  K. 

155.  2  Bur.  1026.  4  Bur.  2105.   Cow  p.  24.  B.   Sheriff  v.  Fnrquharson,  M.   37  Geo.    lit. 

158.  322.   1  H.  Blac.  106;  and  sec  2  Anstr.  K.  B.  S.  P.  6  Taunt.  379.  2  Marsh.  80.   S. 

359.  by  which  it  seems,  that  in  the  Exche-  C.  but  see  2  Bur.  1026. 

quer,  a  plaintiff  rcsidine  abroad  is  not  com-  ''  1  Durnf.  Sc  East,   362.   Slill  v.  M'lver, 

peilablc  to  give  security  for  costs.  M.  36  Geo.  HI.  K.  B.   2  Chit.  IJcp.  151.  4 

e  2  Bur.  1 177.   Say.  Co.kIs,  531.  S.  C.  Moore,  356.  5  Barn,  fc  Aid.  265. 

f  1  Str.  697.  2  Str.    1206.  1  Wils.  266.  •  5  Barn.   &  Aid.  908.    1  Dowl.  &    Ryl. 

8  1  Kenyon,  469.  Say.  Costs,  155,  6.   S.  560.  S.C. 

C.   1  H.  Blac.  106.  6  Taunt.  20.    1  Marsh.  "»  1  Barn.  &.  Aid.  159. 

421.  S.  C.  3  Moore,  78.  »  3  Moore,  602.  1  Brod.  &  Bing.  277.  S. 

h   FJan  V.    Hees,  H.    24  Geo.   III.   K.  B.  C. 

Laiido  V.  Corbell  ami  others,  M.  26  Geo.  III.  °  57  Geo.  III.  c.  99.  §  45. 
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the  court,  is  compellable  to  give  security  for  costs^  And  where  a 
pliiinlifr  in  error  resides  abroad,  he  may  be  compelled  to  g-ive  such 
security  :  and  in  default  thereof,  the  defendant  in  error  will  be  per- 
mitted to  proceed  on  his  judi^ment,  notwithstanding  tlie  writ  of  error^ 
The  rule  requiring  such  security,  however,  has  been  relaxed  by  the 
court  of  Common  Pleas,  in  favour  of  foreign  seamen,  serving  on 
board  ^iig/i«/i  ships'^ ;  or  being  in  the  habit  of  navigating  them  to 
and  from  the  ports  of  this  country'' :  And  where  the  plaintiff'  was  a 
prisoner  in  France%  or  an  English  officer  serving  in  South  America^f 
that  court  refused  to  grant  a  rule,  compelling  him  to  give  security  for 
costs.  The  reason  for  obliging  a  plaintiff"  to  give  such  security,  is 
not  mutual :  Therefore,  where  a  defendant  moves  that  the  plaintiff', 
residing  abroad,  should  give  security  for  costs,  the  court  will  not 
make  the  rule  mutual,  on  the  ground  that  the  defendant  is  also  resi- 
dent abroad*^.  If  the  plaintiff  be  a  native  of  England,  and  go  abroad 
for  a  mere  temporary  purpose,  the  court  will  not  compel  him  to 
give  security  for  costs''.  And  if  one  of  several  plaintiffs  reside  in  this 
country,  the  courts  will  not  require  security  to  be  given  for  costs, 
thougli  the  other  plaintiff*  be  a  foreigner,  residing  abroad' ;  and 
though  the  first- mentioned  plaintiff'  be  a  bankrupt,  in  execution  for 
debtk. 

The  above  are  the  only  grounds  upon  which  the  proceedings  can 
be  stayed,  for  want  of  security  for  costs  :  It  being  liolden,  that  they 
shall  not  be  stayed,  even  in  ejectment^  or  a  qui  tarn  action"',  merely 
on  account  of  the  poverty  of  the  plaintiff*,  or  his  lessor  ;  or  because  the 
plaintiff*  is  protected  as  a  foreign  ambassador",  or  his  servant" ;  or, 
in  ejectment,  where  the  lessor  of  the  plaintiiF  is  known,  of  full  age, 
and  resident  in  this  countryP.  An  infant  plaintiff*  cannot  be  com- 
pelled to  give  security  for  costs,  on  the  ground  of  the  insolvency  of 
his  prochein  ami'^  ;  nor  an  uncertificated  bankrupt,  suing  for  his 
own  benefit,  as  for  the  produce  of  his  earnings  since  the  bankruptcy'  ; 
though  it  is  otherwise,  where  the  action  is  brought  or  proceeded  in  by 

»  4  Moore,  2S0.   1    Brod.  li    Bing.    505.  »"  Cowp.  24.  Barnes,  126.  2  H.  Rhc.  27. 

S.  C.  "5  Maule  &  Sel.  503. 

^  5  Barn.  &  Aid.  265.  o  Daviet  qui  lam   v.  Sulomon,  T.    25  Geo. 

c  2  11.  Biac.  383.    1  Bos.  &  Pul.  96.  III.  K.  B.    but  see  2  P.  Wms.  452.   1    Eq. 

"  2  Taunt.  253.  and  see  3  Moore,  33.  Cas.  Abr.  350.  pi.  4.. 

e  1  Taunt.  18.  P  i  Durnf.  &  East,  491.    and   see   2  H 

i  3  Moore,  77.  Blac,  383.  1  Bos.  &  Pul.  96.  2  Bos.  &  Pul. 

g  6  Taunt.  379.  2  Marsh.  80.  S.  C.  236.  437.  Ad.  Eject.  2  Ed.  315,  16. 

h  2  Chit.  Rep,  152.  q  i  Marsh.  4.  2  Dowl.  &  Ryl.  423.  and 

I  I  East,  431.  7  Taunt.  307.  see  2  Chit.  Rep.  359.  Ante,  97. 

k  1  East,  431.  I  Marsh.  473.  n.  r  Cohen  v.  Bell,  T.  44  Geo.  III.  K.  B.  and 

\  Cas.  Pr.  C.  P.  15.  see  1  East,  431.  2  Taunt.  61. 
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II  bankrupt,  wliellicr  certificated  or  uncertificated,  lor  the  benefit  of 
his  assignees'*;  And  where  the  plaintiff  having  become  bankrupt  be- 
fore i)lca  pleaded,  the  defendant  obtained  an  order  for  giviijg  security 
for  costs,  and  afterwards  j)leaded  bankruptcy,  the  court  of  King's 
Bench  held  that  the  plea  could  not  be  set  aside;  but  tint  the  order 
for  giving  security  for  costs  should  be  rescinded,  the  ])lainiiff  paying 
(he  costs  of  that  application,  and  ihe  defendant's  rule  discharged''. 
So,  where  a  coininission  of  bankrupt  issued  against  the  jdaintiff, 
who  was  gone  with  his  family  to  New  York,  uj)on  the  petition  of  the 
defendant,  who  was  the  only  creditor,  and  chose  himself  sole  assig- 
nee ;  and  the  plaintiff  brought  an  action  against  the  defendant,  to 
try  the  commission  ;  the  court  of  Common  Pleas  refused  to  stay  the 
proceedings,  till  he  should  give  security  for  costs  ;  for  in  this  case, 
the  defendant  having  possessed  himself  of  all  the  plaintiff's  property 
as  assignee,  had  thereby  rendered  it  impossible  for  the  latter  to  give  any 
pledge  or  counter  security  to  those  who  might  become  bound  for  him''. 
So,  where  an  insolvent  debtor,  having  assigned  his  property  under  the 
insolvent  acts,  brought  an  action  to  recover  a  debt  incurred  before  the 
assignment,  the  assignees  having  refused  to  sue,  that  court  would 
neither  set  aside  the  proceedings  in  such  action,  nor  require  the  in- 
solvent to  give  security  for  costs'' :  And  in  a  late  case,  they  would 
not  compel  such  security,  in  an  action  brought  by  assignees,  on  the 
ground  that  one  of  the  plaintiffs  was  a  bankrupt,  and  the  other  a 
prisoner  in  Nervgate^  So,  the  court  of  King's  Bench  will  not  stay 
proceedings  on  a  quo  warranto  information,  until  the  prosecutor 
give  security  for  costs,  on  the  ground  that  the  relator  is  in  insolvent 
circumstances,  where  it  appears  that  he  is  a  corporator,  and  no  fraud 
is  suggested^ 

The  motion  for  a  rule  to  compel  security  for  costs,  should  in  all 
cases  be  made  as  soon  as  the  defendant  can  reasonably  do  it,  after 
knowledge  of  the  fact  of  the  plaintiff's  residence  abroads;  and  a  rule 
has  been  granted,  in  the  King's  Bench,  after  plea  pleaded'' :  but 
where  it  might  have  been  made  earlier,  it  comes  too  late  after  issue 
joined,  and  notice  of  trial  given'.     In  the  Common  Pleas,  on  mov- 

»  7  Duriif.  &  East,  296.  Sanders  v.  Piine,  Ki;ii.  369.   (aj. 

II.  35  Geo.  III.   K.  B.  Cohen  v.  Bell,  T.  44  ^2  CMt.  Uip.  151.  fn.) 

Geo.  III.  K.  B.  3  Maul.;  &  Sol.  283.  JioLerl-  •*  Id.  15  1. 

tons  v.  Arnold,  11.  58  Geo.  III.  K.  B.  2  Chit.  *  3  Kast,  338.  ■ v.   Cazenovc,   T. 

Rep.  150.  44  Geo.  III.    K.  IJ.  2  Cliit.  Hop.  359.    Du 

b  1  Chit.  Rep.  215.  Belloix  v.  Lord  fVnlerpnrk,  E.  2  Goo    IV.    1 

«  2  New  Rep.  C.  P.  332.  I>owl-  &  Rj''-  "*3.    (a.)    5   Bnrn.    &    Ahl. 

•^  (rrauiiU  123.  1  Maish.477.  S.  C.  702.  1  Dowl.  &    Ryl.    348.   S.  C.  accord,  li 

c  2 'i'aiiiU.  61.  Diiinf.  &  East,  597.  cjniiu. 
*  2  Maiile  &  Scl.  341?.   and    sec    2   Cliil. 
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\u>'  lor  SI  rule  nisi,  to  coini)el  the  plaintiff  to  give  security  for   costs 
tlie  (lefeiulant  must  state  in  what  stage  the  proceedings  are ;  and  the 
court  will  not  grant  the  rule   nisi,  in  a  cause  in  which  interlocutory 
jiulgineut  has  been  signed,  until  the  judgment  has   been   set   aside^ 
But  in  that  court,  it  does  not  seem  to  be   necessary  that  the   motion 
should  be  made  before  issue  joined'' ;  though,   after  a  defendant   has 
undertaken  to  accept  short  notice  of  trial,  he  cannot  compel  a  plain- 
tiff, resident  abroad,  to  give  security  for  costs^     In   the   Exchequer, 
the  application  ought  to  be  made  in  the  earliest  stage  of  the  proceed- 
ings; and  the  court  will  not  grant  it  in  any  case,  after  issue  joined"*. 
The  defendant,  if  sued  alone,  must  put  in  bail  previous  to  the  appli- 
cation" :    But  if  a  foreigner  sue  two  defendants,  and  only  one  of  them 
put  in  iiail,    tiiat  one  may  require  the  plaintiff  to  give  security  for 
costs,    without    putting   in    bail   for   the    other   defendantf.     It   was 
formerly  tlie  practice,  in  the  King's  Bench,  to  compel  the  plaintiff  to 
<'ivc  security  for  costs,   without  requiring  a  previous  application  to  be 
made  to  him,  or  his  attorney":  but  it  was  afterwards  determined,  that 
where  the  plaintiff  resided  in  this  country,  the  court  would  not  grant 
a  rule  requiring  him    to  give  such  security,  on  the  ground  of  bank- 
ruptcy, &c.  unless  application  had  been   made  to   him  for   that  pur- 
pose*'.    A  distinction  however  was  made,  between  compelling  security 
for  costs,  and   ordering  a  stay  of  proceedings  ;  it  having  been  deter- 
mined,   that   where   the   plaintiff    resided  abroad,    the    court  would 
compel  security  for  costs,  without   a  previous  application  to  his  at- 
torney ;    but   they   would    not  order   a   stay  of  proceedings,   unless 
such  application  had  been    made'.     And   at  length  it    was    decided, 
agreeably  to  the  original  practice,  and  seems  to  be  now  settled,  that 
the  court  will  grant  a  rule  for  the  plaintiff  to  give  security  for  costs, 
though  an    application  has  not  been  made  to  him,  if  it  appear  upon 
the  affidavits,  that   the  case  is  such  as  to  require  the  security  to  be 
giveuk. 

In  a  second  ejectment,  i\\v.  courts  will  stay  the  proceedings,  until 
the  costs  are  paid  of  a  prior  one,  for  the  trial  of  the  same  title' ;  and 

a  1  M;iis-h.  376.  R.  661. 

''  J(/.  -i,  5.  *   1  Barn.  &  Aid,   o31.    and  sec   '2   Cliit. 

c  3  Taunt.  2T2.  awlsieSlccl  v.  Lnaj,  id.  Rep.  151. 

273.  (a).  I  Brod.  &,   Bin-.  278.   per  Dallas,  ^  2  Chit.  Kep.  130. 

Ch.  J.  lBing.67.  1   l  Salk,  255.  258,  9.   1  St r.  548.  55+.    8 

d  5  Price,  610.  Mod   225.    S.  C.    2  Sir.    1152.   12()t3.  Smith 

*=  4  Duriif.   5c    East,   697.   2   Chit.    Rep.  ex  dim.  Jordan  v.  Hoc,  M.  22    Geo.  III.    K. 

1-i'--  B.   1  Durnf.  &.  East,  402.   1  Cliit.  Rep.  195. 

*  b  Uunil.  &  East,  4D6.  K.  B     Pr,  Reg.  174.    Barnes,  133.    2  Blac. 

S   Pa  Bi'jlnj,3    1  Barn.  £c  Aid.  332,  Rep.  904.    Say.   Costs,  239.    S.  C.    2   Blac. 

h  0  Maule  oi  Sel.  283,    and  see  2  Smith  Rep.  1I5S.  1180.  C.  P. 
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also  the  costs  of  an   action,  if  any  has  been  brought,  for  the  lucsne 
profits*.     And    it    matters    not,    whether    the    second   ejectment  be 
brought  by  the  lessor  of  the  plaintilf,  or  by  the  defendant,  in  the 
former  one"*;  or  by  or   against  all,    or  some  of  the  |)arties'  ;  or  by  a 
third  person,  under  whom  the  lessor  of  the  plaintiff  claims'* ;  or  for  the 
same  or  different  premises,  so  as  it  be  on  the  same  title*,    and  for 
part  of  the  same  estate';  nor  whether  it  be  brought  in  the  same  or  a 
different  court"^ :  And  the  length  of  time  which  has  elapsed,  between 
the  first  and  second  ejectment,  is  not  material'' ;    for  there  may  be 
many  good  reasons  why  the    defendant    did  not    call  for  the  costs 
sooner,  such  as  the  poverty  of  the  other  party,  or  a  view  to  quiet  any 
further  controversy'.      The  vexation  of  the  party  is  said  to  be  the 
foundation  of  these  rules'" ;  and  therefore,  if  there  appeared  to  be  no 
vexation,  the  courts  would  not  formerly  have  made  a  rule  for  slay- 
ing  proceedings,    until   the   costs   were    paid   of  a    prior  ejectment'. 
But  the  practice  in  that  respect  is  altered" ;  and  it  is  now  settled, 
that  the  proceedings  shall  be  stayed  in  all  cases,  until  the  costs  are 
j)aid  of  a  former  ejectment :  And  the  courts  will  stay  them,  if  the 
conduct  of  the  party  against  whom  the  application  is  made,  has  been 
vexatious  or  oppressive,  although  he  is  not  liable  to  the  costs  of  the 
first  action".     But  they  will  not  stay  the  jiroceedings  in  the  second 
action,  where  the  party  is  already  in  custody  under  an  attachment,  for 
non-payment  of  the  costs  of  the  first  action".     Nor  will  they  stay  the 
})roceedings  in  ejectment,  until  the  taxed  costs  are  paid,  of  a  suit  in 
equity, broughtbythesame  party, for  the  recovery  of  the  same  premises''. 
And  where  a  ride   has  been   obtained   for  staying  the  proceedings 
in  ejectment,  till  the   costs  of   a  former  ejectment  were  paid,  the 
court  will  not  interfere,  and  j)ermit  the  defendant,  in  case  those  costs 
are  not  paid  before  a  certain  day,   to  be  named  by  the  court,  to  non- 
pros the  second  ejectraenti. 

«  4  East,  585.     But  they  will  not  extend  f  6  Duinf.  &  East,  740. 

tiie  rule,  so  as  to  include  the  t/nm'/^M  in  the  8  Ad.  Eject.  2  Ed.  316.    and    (lie   cases 

action  for  the  mesne  profits,  however  vexa-  there  cited, 

tious   the  proceediiiss  of  the  lessor  of  the  ''  6  Durnf.  &  East,  223.  T40. 

plaintiflf  may  have  been.    15  East,  233.  '  Id.  741.  Ad.  Eject.  2  Ed.  318. 

bfi  Durnf.  &    East,  223.  3  Bos.  &  Pul.  ^  4  Mod.  379.  2Str.  :i52. 

22.  S.  P.  Ad.  Eject  2  Ed.  317, 18.  >  Id.   1  Str.  681.  2  Sir.  1099.  1 12|. 

«  6  Durnf.  &  East,  740,  Ad.  Eject.  2  Ed.  ««  Ad.  Eject.  2  Ed.  319. 

316,  17,  18.  "  Id  318.  2  Str.  1152.  2  Blac.  Rep.  yu4. 

d  Doe  v.  Law,   H.  25  Geo.  ill.    K.  B.   8  Ante,5T2. 

Durnf.  &  East,  645.  «  Barnes,  ISO. 

«=  Fairclaim  v.  Tkruslout,  E.   24  Geo.   III.  P  3  Barn.  &  Aid.  602. 

K.  B.  Doe  V.  Law,  II.  25  Geo.  III.  K.  K.  '»  5  Barn.  &  Aid.  525. 
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In  otiicr  cases,  it  was  not   formerly  usual  to  stay  the  proceedings 
in  a  second  action,  until  the  costs  were  paid  of  a  prior  one  for  the 
same  cause'' ;  and  particularly  if  the  merits  did  not  come  in  question  on 
the  former  trial''.     But  of  late  years,  it  has  been  done  in    several  in- 
stances, on  the  ground  of  vexation*^ ;  and  that,  whether  the  former 
action  was  in  the  same  or  a  different  courf*.     In  the  King's  Bench, 
tliis  practice  was  not  formerly  confined  to  cases  where  a  trial  was  had 
in  tlic  former  action  ;  but  a])plied  equally  where  the  cause  was  put 
an  end  to  by  a  judgment  of  nonpros'^,  or  as  in  case  of  a  oonsuit^ 
And,    where    an    action    was    brought   by   husband    and    wife,    the 
court   stayed   the   proceedings,    until    the    payment    of   costs   in    a 
former  action,  at  the  suit  of  the  husband  only  ;  it  being  for  the  same 
demand^.     But  in  a  late  case,  where  the  plaintilf  had  been  nonprossed 
in  an  action  for  work  and  labour,  &c.  against  the  trustees  of  a  road, 
without  naming  them,  though  they  were  not  incorporated,  and  after- 
wards brought  another  action  against  two  of  the  trustees  by  name, 
the  court  refused  to  stay  the  proceedings  in  the  second  action,  till  the 
costs  of  the  former  one  were  paid  ;    observing,   that  this  being  an 
action  for  the  recovery  of  a  debt,  they  would  not  prevent  the  plaintiff 
from  trying  his  cause,  unless  it  appeared  to  be  vexatiously  brought^. 
And  it  seems,  that  where  proceedings  have  been  set  aside  for  irre- 
gularity, the  plaintiff  is  not  bound  to  pay  the  costs  of  them,  before  he 
commences  a  fresh  action''.     In  the  Common  Pleas,  the  court,  it  is  said, 
never  interferes,   unless  the  merits  of  the  case  have  been  tried  in  the 
former  action'.     But  where  the  plaintiff  discontinued  an  action  stayed 
in  the  King's  Bench  by  a  consolidation  rule,  and  commenced  an  action 
against  the  same  defendant  for  the  same  cause  in  the  Cdmmon  Pleas, 
that  court  stayed  the  proceedings,  until  after  the  trial  of  the  cause 
mentioned  in  the  rule''. 

»  2   Sir.  120G.   Cowp.    322,  Say.    Costs,  1  Taunt.  365,  8  Taunt,  407.  2  Moore,  460. 

251.  S.  C.   1  Dun.f.  &  East,  491,  2.  K.  B.  S.  C. 
Homes,  125.  C.  P.  but  see  1  Vent.  100.  e  p^^  Cur.    I\l.   41  Geo.    III.    K.  B.    Acl. 

b  1   L(L   Raym.  697.   2  Dlac.  Rep.  809.  Eject.  2  Ed.  518, 

1  H.  Blac.  10.  ^  Lampkyatid    wife  v.  Sancff,  H.  25  Geo. 
e  Bondv.  Gooc/i,  E.  23  Geo.  III.   K.  B.  2  III.  K.  B. 

Durnf.  &  East,  511.  Say.  Costs,  245.  247.  g  Gilbert  v.  liyland,  E.  4  Geo.  IV.  K.  B- 

2  Blac.   Rep.   741.    3  Wiis.    149,   S.   C.   8  ho  Chit.  Kep.  146. 

Taunt,  407.    2  Moore,  460.  S,  C.  C.  P.    Iiut  «  3  Bos.  &  Pul.  23.  (a),  and  sec  2  HIat, 

see  1  H.  Blac.  10.  2  Smilli  R.  423.  Rep.  809.  1  H.  Blac.  10. 

d  ^e•.:iU  V.  Lade,  E.  24  Geo.  III.   K.  B.  "   1  Taunt.  565. 
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Of  coMPROMisiNC,  and  (JOMrouMJiNc;  Uw  Action. 

VIT^IIEN  (Iio  proceediiiijs  arc  regular,  aiul  cannot  be  stayed,  on 
any  of  tlio  grounds  stated  in  the  preeeuing  cliiiptor,  tlie  de- 
fendant in  general,  if  he  has  no  merits,  either  coniproniises  the  action, 
by  paying  or  g'ving  security  for  the  debt  and  costs,  compounds  it,  (if 
penal,)  confesses  it,  or  lets  judgment  go  by  default. 

In  actions  for  the  recovery  of  a  sum  certain,  wliere  the  parties  are 
agreed  as  to  the  amount  of  the  debt,  it  is  of  course  to  stay  the  pro- 
ceedings, on  payment  of  the  same,  together  with  the  costs  of  the 
action".  But  where  the  prothonotary,  on  a  rule  to  stay  proceedings 
on  payment  of  debt  and  costs,  refused  to  allow  costs,  on  account  of 
gross  misconduct  on  the  part  of  the  plaintiff's  attorney,  the  court  of 
Common  Pleas  would  not  direct  the  prothonotary  to  review  his  tax- 
ation''. If  the  parlies  are  not  agreed,  the  defendant  cannot  move  to 
stay  the  proceedings  ;  but  must  either  pay  into  court,  on  tlie  common 
rule,  what  he  conceives  to  be  due,  or  let  judgment  go  by  default :  and, 
in  actions  for  general  damages,  v»'!icrein  the  defendant  cannot  pay 
money  into  court,  he  has  no  option,  but  must  let  judgment  go  by 
dcfaidt,  unless  he  can  settle  atuicably  with  the  plaintiff',  A  judge's 
order,  that  uj)on  payment  of  debt  and  costs  by  a  certain  day,  all 
proceedings  shall  be  stayed,  is  only  conditional  on  the  defendant  : 
and  therefore,  if  the  debt  and  costs  are  not  paid,  the  plaintiff  must  pro- 
ceed in  the  actioir.  liut  the  order  is  sometimes  drawn  up,  so  as  to 
make  it  obligatory  on  the  defendant  to  pay  the  costs,  in  which  case  the 
plaintiff  may  proceed  for  the  recovery  of  them  by  attachment*. 

The  })ractice  of  slaying  the  proceedings,  on  payment  of  the  debt 
and  costs,  though  frequently  confounded  with,  is  in  reality  very  dif- 
ferent from  that  of  bringing  money  into  court,  on  the  common  rule ; 
upon  which  the  proceedings  are  not  always  stayed,  but  the  plaintiff  is 
at  liberty  to  proceed  at  his  peril,  for  more  than  the  sum  brought  in  : 

•  For  the  form  of  tlic  sninnioiii  aiul  ortltr,  ^   1 1   Knst,  319.  and  sec  2  New  Kcp.  C,  V. 

to  stay  proceedings,  on  |taymciit  of  debt  and  473. 

costs,  see  Appnid.  Chap.  XXH.  §  I,-.  ''II    Eail,  5-1.  Barnes,  CBS,  Pr.   liej. 

•»  1  Bing.  61'.  Cj3. 
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And  the  j)ractice  we  are  now  treating  of  extends  to  every  sort  of 
action,  brought  for  the  recovery  of  a  sum  certain  ;  as  assumpsit  or 
covenant  to  pay  money',  and  debt  for  rent'',  &c.  If  separate  actions 
are  brought  against  the  acceptor,  drawer  and  indorser  of  a  bill  of 
exchange,  the  court  of  King's  Bench  will  stay  proceedings  against 
the  drawer,  or  any  of  the  indorsers,  on  payment  of  the  bill,  and  costs 
of  that  action  ;  but  not  against  the  acceptor,  without  payment  of  costs 
in  all  the  actions'' :  And  if  the  plaintiff  proceed  to  judgment,  the  pro- 
ceedings may  still  be  stayed,  on  payment  of  the  debt  and  costs'' ;  but 
in  that  case,  each  defendant  is  only  liable  for  his  own  costs,  and  the 
plaintiir  cannot  take  out  execution  against  one  defendant,  for  the  costs 
of  another.  Where  an  indorsement  was  made  upon  a  note  of  hand 
by  the  i)ayee,  that  if  the  interest  was  paid  on  stipulated  days  during 
his  life,  the  note  should  be  given  up  ;  default  having  been  made  in 
payment  of  the  interest,  the  court  of  Common  Pleas  refused  to  stay 
the  proceedings,  on  payment  of  it,  and  costs*. 

In  debt  for  the  penalty  of  f,ve  pounds,  for  killing  a  hare,  with  no 
other  count,  the  court  of  King's  Bench  let  the  defendant  bring  in  the 
penalty  and  costs*.  And  where  the  action  was  brought  for  several 
penalties,  the  defendant  had  leave  to  pay  one  penalty  into  court, 
leaving  the  plaintiff  at  liberty  to  proceed  for  the  rest^.  In  debt  on  a 
single  bill,  proceedings  were  stayed  by  the  court  of  Common  Pleas, 
on  payment  by  the  obligor  of  principal  and  costs,  without  interest''. 
And  so,  in  debt  on  bond,  conditioned  for  the  performance  of  covenants, 
or  to  account,  indemnify,  &c.  or  on  a  bastardy  bond,  the  proceedings 
may  be  stayed,  on  payment  of  the  whole  penalty  and  costs'.  But,  in 
an  action  on  a  money  bond,  the  court  of  King's  Bench,  in  one  case'', 
would  not  stay  the  proceedings,  on  payment  of  the  penalty ;  being 
of  opinion,  that  damages  might  be  recovered  beyond  that  amount. 
This  case,  however,  seems  to  have  been  since  over-ruled' ;  and  it  is  now 
settled,  that  the  proceedings  may  be  stayed  in  all  cases,  on  payment 
of  the  penalty  and  costs.  We  have  already  seen",  in  what  cases  the 
courts  will  stay  the  proceedings,  in  actions  upon  bail  bonds  :  It  will 
be  sufficient  to  add  in  this  place,  that  as  the  bail  may  render  the  prin- 

a  8  Dinnf.  &  East,  326.  410.  court  v.  Knapp,  H.  23  Geo.  III.  K.  B. 

^  Cas.  temp.  HanUv,  173.  b   i  Bos.  &  Pul.  337. 

c  4Durnf.  &  East,  691.   but  see  2  Barn.  >  2  Blac.  Rep.    1190.    6   Durnf.  &  East, 

&    Aid.    192.   2   Duwl.  &   Ryl,  57.    Ante,  303.  1  Taunt.  2'20.  2  Marsh.  226. 

315.                                                           ,  k  2  Durnf.  &  East,  388. 

^  1  Str.  515.  1  6  Durnf.  &  East,   303.  1   Taunt.    220. 

e  4  Taunt.  227.  and  see  1  Atk.  75.  Doug.  49.   3  Bro.  Chan. 

f  2  Sir.  1217.  and  see  2  Blac.  Rep.  1052.  Cas.  489.  496.  1  East,  436.  3  Price,  219, 

C  Per  fur.    E.    22   Gw.  HI.   K.  B.  liar-  ni  Aide,  303,  i. 
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cipal,  after  an  assignment  of  the  bail  bond,  and  before  they  justify% 
so,  when  they  have  rendered  him,  the  proceedinjjs  on  (he  hail  bond 
may  be  stayed,  on  payment  of  costs'",  provided  the  plaintill'  has  not 
lost  a  trial.  But  in  order  to  stay  the  proceedinj^s  on  (lie  hail  hond, 
the  bail,  in  the  Common  Pleas,  must  pay  the  costs  of  the  actions 
aj;ainst  tiie  principal  and  tin;  other  i)ail,  as  well  as  the  debt  and  his 
own  costs'  ;  thouj^h  it  is  otherwise  in  the  Kin<;*s  Bench,  where  the 
court,  we  have  seen'',  will  stay  the  proceedinirs  in  all  the  actions  on 
the  jail  bond,  on  payment  of  the  costs  of  one  of  thorn.  In  an  action 
of  (/e!)<  on  recoi^nizance,  where  the  proceodinj^s  are  stayed  on  pay- 
ment of  the  debt  and  costs,  the  bail  above  n:nst  pay  (he  costs  in  that, 
as  well  as  the  debt  and  costs  in  the  oriiriiial  action,  thoua;h  they  apply 
within  the  time  allowed  them  for  surrenderinjz;  the  principal** :  But 
where  the  principal  is  surrendered  in  time,  the  plaintiir  cannot  after- 
wards proceed  against  the  bail,  for  the  recovery  of  costs,  in  the 
action  on  the  recognizance*^. 

In  debt  on  bond,  conditioned  for  (he  payment  of  a  less  sum,  it  was 
usual  for  the  courts,  even  before  the  statute  4  Ann.  c.  Itt.  ^  13.  to 
relieve  the  defendant  against  the  penalty  of  the  bond,  on  j)ayment  of 
the  principal,  interest  and  costs  ;  but  then  the  whole  penalty  must 
have  been  brought  into  court,  and  when  the  plaintift' was  satisfied,  the 
defendant  might  have  taken  what  remained'^.  By  tlie  above  statute  it 
is  enacted,  that  "  if  at  any  time,  pending  an  action  u|)on  any  such 
"  bond  with  a  penalty,  the  defendant  shall  bring  into  court  all  the 
"  principal  money  and  interest  due  on  the  bond,  and  also  such  costs 
**  as  have  been  expended  in  any  suit  or  suits  in  law  or  equity  upon 
"  such  bond,  the  said  money,  so  brought  in,  shall  be  deemed  and 
*'  taken  to  be  in  full  satisfaction  and  discharge  of  the  said  bon<I  ;  and 
*'  the  court  shall  and  may  give  judgment  to  discharge  every  such  dc- 

"5  Diirnf-  &  East,  401.  the  recognizance  was  by  action;   and  ac- 

^  Id.  53-i.  and  see  7  Diirnf.  £».  East,  529.  conlingly  a  ink-  was  made  in  that  case,  for 

2  Durnf.  Se  East,  22'2.  tlie  payment  of  tliem:  and  a  sicnilar  rule 

^  2  Blue.  Rfp.  816.  was  made,  in  tlie  case  of  Thomas  v.  Iini/!iy^s 

d  Ante,  300.  hail,  E.  53  Geo.  III.  K,  B.      But  iliesc  dc- 

«  5  Durnf.  &.  East,  363.  3  Bou.  &.Pnl.  13.  tisions  were  over-ruled  by  the  court,  in  a 

accord.  subsequent  case    of   Creswell   v.    Jlearn   and 

^DawiO'iv.  SliitUr,  T. '26  Goo.  III.  K.  B.  nr.ol/icr,   1  Maule  &  StI.  742.     And  it  seems 

harlrum  iind  vlltrrs  V.  IIuwel/,T.  SlCJco.  III.  to  he  now  settled,  as  stated  in  the  text,  that 

K.  B.  3  East,  506.    16  East,  168,  9.  and  see  wlicrc  the  principal  is  surrendered  in  time, 

R.T.  I  Ann.  K.  B.  R.  M.  1654.  §  12.  C.  P.  the    plaintiff    cannot    afterwards   proceed 

It  was  indeed  said  by  the  court,   upon  rcfe-  against  tiie  hail,  for  the  recovci  v  of  cosl.s,  in 

rence  to  the  master,  in  the  case   of  Ilt/g/ies  an  action  on  the  recognizance. 

V.  Poidcvin,  15  East,  254.  that  it  was  usual  B  2  Salk.  5i>7.  6  Mod.  101.  and  slc  3  liui. 

to  pay  the  cobls,  when  the  piocccdin^  on  1370, 
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«'  foiulaiit  oiand  iVoin  the  same  accordingly."  Upon  this  statute,  (he 
application  to  the  court  may  be,  and  is  usually  made  before  judg- 
ment': And  in  an  action  upon  a  bond,  conditioned  for  the  payment 
of  money  generally,  without  naming  any  day  of  payment,  the  court  of 
Kin«^'s  Bench  will  refer  it  to  the  master  to  compute  interest,  as  well 
as  the  principal  and  costs'' ;  interest  being  due  on  such  a  bond,  though 
not  expressly  reserved'".  And  the  j)laintifF  is  entitled  to  the  costs  of 
proceedings  in  equity,  relating  to  the  same  matter'' ;  but  not  to  the 
costs  of  a  former  suit,  wherein  the  judgment  has  been  reversed  on  a 
writ  of  error" :  for  there  is  no  reason,  why  the  defendant  should  pay 
for  (he  error  or  mistake  of  the  plaintiff.  But  the  court  of  Exchequer 
would  not  refer  it  to  the  master,  to  take  an  account  of  what  was 
actually  due  for  principal  and  interest  upon  a  bond,  after  it  had  been 
put  in  suit,  and  the  plaintiff  had  obtained  a  verdict  thereon^ 

It  was  formerly  holden,  that  this  statute  did  not  extend  to  an  action 
of  debt  on  bond,  conditioned  for  the  payment  of  an  annuity,  or  of 
money  by  instalments^.  But  it  is  now  settled,  upon  the  equity  of  the 
statute,  that  in  such  an  action,  when  the  defendant  is  solvent,  the 
courts  will  stay  the  proceedings,  on  payment  of  the  arrears  and  costs, 
and  giving  judgment  as  a  security  for  future  payments,  with  a  stay 
of  execution  till  they  become  due"' :  And  where,  in  an  action  on  an 
annuity  bond,  it  appeared  that  there  were  mutual  accounts  subsisting 
between  the  parties,  the  court  of  King's  Bench  made  a  rale  for  re- 
ferring them  to  the  master ;  and  that  upon  payment  of  what,  if  any 
thing,  should  be  found  due  to  the  plaintiff,  all  further  proceedings 
should  be  stayed'.  But  the  courts  will  not  stay  the  proceedings, 
when  the  defendant  appears  to  be  insolvent ;  or  the  bond  is  con- 
ditioned for  the  payment  of  a  gross  sum  of  money  absolutely,  at  a  day 
certain,  and  afterwards  defeazanced,  in  consequence  of  a  subsequent 
agreement  (o  pay  the  money  by  instalments'" ;  or  where,  though  the 
bond  be  conditioned  for  the  payment  of  money  by  instalments,  it  is 
expressly  agreed,  that  if  default  be  made  in  any  one  payment,  (he 
bond  is  to  stand  in  force  for  the  whole  principal  and  interest  then 
remaining  due'.  So,  where  the  defendant  gave  a  warrant  of  attorney 
to  secure  a  sum  certain,  to  be  paid  half  yearly  by  instalments,  with 

«  3  Moore,  590.  f  3  Price,  219. 

^  For  the  notice  of  motion  for  this  pur-  8  1  Atk".  118.  1  Str.  515. 

pose,  see  Append,  Chap.  XIX.  §  G.  ^2   Str.   814.  957.     2  Blac.  Rep.  706. 

«7  Dnrnf.  &  East,  124.  but  see  1  Lns.  &  Barnes,  288.   1   Barn,  &  Aid.  214. 
Tul.  337.  Artie,  bib.  '^  IVilkinson    £f  Jordan,  II.  23    Geo.  III. 

d  Cas.    lemp.  Hanlw.    116.    2   Sir.   6yy.  K.  B. 
f"'"'"-  kg  Bur.  1370. 

'  2  Str.  6'J9.  1  2  Blac.  Uq..  'J58. 
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interest,  on  specified  days,  and  tliat  the  plaintiff  should  be  at  liberty 
to  enter  up  judgment  thereon  iinincdiiitely,  "  hut  no  execution  to  he 
issued,  till  default  niade  in  payment  of  tiie  said  sum,  with  interest  as^ 
aforesaid,  by  the  instuhnents,  ami  in  the  manner  luMoin-hefore  men- 
tioned ;"  the  court  held,  that  the  j)lainti(r  mii^ht  take  out  execution 
for  the  whole,  on  default  of  payment  of  the  first  inslahnent".  If  de- 
fault be  made  in  payment  of  the  interest  on  a  boiul,  the  princi|)al 
whereof  is  not  yet  due,  (he  courts  will  not  stay  proceed  in  jjs,  on  pay- 
ment of  the  interest  and  costs'" ;  but  judi^ment  must  be  entered  as  a 
security  for  future  payments,  with  a  stay  of  execution  till  they  be- 
come due  ;  (hough  it  seems  that  execution  may  in  such  case  be 
restrained  to  the  interest  and  costs'".  And  if  an  instalment  of  an 
aiuuiity  secured  by  bond,  be  not  j)aid  on  the  day,  the  bond  is  for- 
feited, and  the  penalty  is  the  debt  in  law  :  Therefore,  where  tlie 
defendant  had  been  charged  in  execution  for  the  penalty  of  1000/. 
under  such  circumstances,  previous  to  the  insolvent  act  of  3i  Geo. 
III.  c.  tiO.  the  court  of  King's  Bench  refused  to  order  that  sum  to  be 
reduced  in  tlie  marshal's  book,  (o  the  sum  actually  due  for  the 
arrears  of  the  annuity,  in  order  that  he  might  take  the  benefit  of 
that  act^ 

Before  the  statute  4  Geo.  II.  c.  28.  it  was  usual  for  the  courts  to 
stay  the  j)roceedings  in  ejectment,  on  a  clause  of  re-entry  for  non- 
payment of  rent,  at  any  time  before  execution  executed,  on  (Im;  tenant's 
bringing  into  court  all  the  rent  in  arrear  and  costs''  :  And  now,  by 
that  statute*',  "  if  the  tenant  or  his  assigns  shall,  at  any  time  be- 
"  fore  the  trial,  pay  or  tender  to  the  landlord,  his  executors,  &c. 
"  or  pay  into  court,  all  the  rent  and  arrears,  together  with  the 
"  costs,  all  further  jiroceedings  on  (he  said  ejectment  shall  cease 
"  and  be  discontinued*."  This  statute  is  not  confined  to  cases  of 
ejectment  brought  after  half  a  year's  rent  due,  where  no  suflicicnt 
dis(ress  was  to  be  found  on  the  premises^.  And  where  the  ejectment 
was  brought,  on  a  clause  of  re-entry  in  a  lease,  for  not  repairiu"*, 
as  well  as  for  rent  in  arrear,  under  (he  statute,  it  was  argued,  on 
a  motion  to  stay  proceedings  uj)on  payment  of  the  rent,  that  the  case 
was  not  within  the  act,  because  it  was  not  an  ejectment  founded 
singly  on  the  non-payment  of  rent;  but  the  court  notwithstanding 
made  the  rule  absolute,  with  liberty  for  the  lessor  to  proceed  on  any 

•  1  Maule  &  Sel.  706.  345.  2  Str.  900.  and  see  7  East,  363. 

^  2  Taunt.  387.  1  Barn.  &  Aid.  214.  e  §  4. 

«  6  Durnf.  &  East,  399.  but  see  2  Blac.  '  Api)end.  Chap.  XX.  §  65,  C. 

Rep.  760.  8  7  East,  3G3. 
•>  2  Saik.  597.     JO    Mod.    383.   8    Mod. 
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other  title".  It  also  seems,  that  alter  judgment  against  the  casuisi 
ejector,  and  before  any  writ  of  possession  executed,  the  courts  will 
stay  the  proceedings  on  payment  of  the  rent  and  costs'':  vvhiclr 
rent  can  only  be  calculated  to  the  last  rent  day,  not  to  the  day  of 
computinj*'^ :  And  the  mortgagee  of  a  lease  has  the  same  right  tc 
relief  against  an  ejectment  for  non-payment  of  rent,  and  uj)on  the 
same  terms,  as  the  lessee,  against  whom  the  recovery  is  had**.  But 
tlie  court  will  not,  after  trial,  stay  the  i)roceedings,  on  payment  of 
the  rent,  &c. ;  the  statute  only  warranting  such  application  be/ore 
trial'".  Where  a  tender  of  the  rent  had  been  made  before  the  eject- 
ment <lelivered,  the  court  of  Common  Pleas  set  aside  the  proceedings, 
Avith  costs^  But,  in  that  court,  if  a  party  obtaining  a  rule  do  not 
chuse  to  proceed  on  it,  the  other  i)arty  cannot  compel  him^. 

So,  in  ejectment  by  a  mortgagee,  for  the  recovery  of  the  possession 
of  mortgaged  premises,  or  in  debt  on  bond  for  the  payment  of  mortgage 
money,  or  performance  of  covenants  in  the  mortgage  deed,  when  na 
suit  in  equity  is  depending  for  a  foreclosure  or  redemption,  it  is 
enacted  by  the  statute  7  Geo.  II.  c.  20.  §  1,  that  "  if  the  person 
"  having  a  right  to  redeem  shall,  at  any  lime  pending  the  action, 
"  pay  to  the  mortgagee,  or,  in  case  of  his  refusal,  bring  into  court, 
"  all  the  principal  monies  and  interest  due  on  the  mortgage,  and  also 
"  costs  to  be  ascertained  and  computed  by  the  court,  or  proper  officer 
"  appointed  for  that  purpose,  the  same  shall  be  deemed  and  taken  to 
"  be  in  full  satisfation  and  discharge  of  the  mortgage  ;  and  the  court 
"  shall  discharge  the  mortgagor  of  and  from  the  same  accordingly'', 
"  and  compel  the  mortgagee,  by  rule,  to  reconvey  the  mortgaged 
"  premises,  and  deliver  up  all  deeds,  &c.  relating  to  the  title  thereof, 
"  to  the  mortgagor,  or  to  such  other  person  as  he  shall  nominate 
"  or  appoint."  Upon  this  statute,  the  proceedings  in  ejectment  on 
a  mortgage  may  be  stayed  by  the  mortgagor,  or  his  assignee  of  the 
equity  of  redemption,  on  payment  of  the  principal,  interest  and  costs, 
without  paying  off  a  bond  debt  due  to  the  mortgagee' :  And  a  rule 
has  been  granted,  for  delivering  up  a  mortgage  deed  to  the  mort- 
gagor, on  payment  of  principal  interest  and  costs,  in  an  action  of 
covenant^. 

a  Bui.  Ni.  Pri.  97.  and  see  7  East,  365.       153. 
Ad.  Eject.  2  Ed.  153,  4.  g  4  Taunt.  833. 

0  10  Mod.  345.  8  Mod.  383.  2  Str.  900.  ^  1  Str.  413. 

and  see  Ad.  Eject.  2  Ed.  152,  3.  •  2  Str.   1107.  Andr.  341.  S.  C.  Barnes, 

•:  4  Taunt.  883.  182.    but   see    id.    177.    Ad.  Eject.   2  Ed. 

d  3  Taunt.  402.  324,  5. 

e  7  East,  363.  ''  2  Chit.  Rep.  264. 

f  2  Blac.  Rep.  74G,  7.  Ad.  Eject.  2  Ed» 
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If  there  be  any  doubt,  as  to  the  amount  of  what  is  duo,  the 
court  of  King's  Bench  will  refer  it  to  the  master",  or  the  court  of 
Common  Pleas  to  one  of  the  prothonotaries,  who  taxes  the  costs  : 
And  where  an  affidavit  was  m.ule,  that  the  mortgagee  had  been  at 
great  expense  in  necessary  repairs  of  part  of  the  premises  in  his 
possession,  (the  ejectment  being  brought  for  the  residue,)  and  it  was 
prayed,  ihat  the  ])rothonotary  mii;ht  be  dircjcted  to  make  allowance 
for  such  repairs  ;  the  court  said,  that  the  rule  must  follow  the  words 
of  the  statute,  and  that  the  jjrothonotary  would  make  just  deductions 
and  allowances'*.  If  the  title  deeds  are  not  delivered  up,  the  money 
must  be  j)aid  into  court,  uidoss  the  plaiiitiflT  or  his  attorney  will 
undertake  to  deliver  them''.  But  the  courts  will  not  stay  the  pro- 
ceedings, in  an  ejectment  brought  by  a  mortgagee  against  a  mort- 
gagor, on  payment  of  the  principal  interest  and  costs,  if  t!ie  latter 
has  agreed  (o  convey  the  equity  of  redemption  to  the  mortgagee"* : 
And  where  there  are  two  or  more  mortgages,  the  court  of  Common 
Pleas  will  not  compel  a  redemption  of  one,  without  the  rest*.  If 
a  mortgagee  recover  possession  of  the  mortgaged  premises,  under 
a  judgment  in  an  undefended  ejectment,  the  court  has  no  jtiris(lictiv)n 
to  restore  the  possession  to  the  mortgagor,  who  has  not  appeared,  on 
payment  of  the  ])rincipal,  interest  and  costs*^:  But  if  the  recovery  be 
had  against  a  tenant  of  the  mortgagor,  the  court  will  sot  asi<le  the 
judgn\ent,  and  let  in  the  mortgagor  to  defend  as  landlord,  that  he 
may  be  in  a  condition  to  apply  to  stay  proceedings,  on  the  terms  of 
the  statute^. 


The  security  usually  given  by  the  defendant  to  the  jdaintiff,  on 
comj)romising  an  action,  and  which  is  also  frequently  given  where 
no  action  is  depending,  is  a  icarrant  uf  ailorney  ;  so  called,  from 
its  authorizing  the  attorney  or  attornies,  to  whom  it  is  directed,  to 
appear  for  the  defendant,  and  receive  a  declnration,  in  an  action  to 
be  brought  against  him,  and  thereupon  to  confess  the  same  action, 
or  suffer  judgment  therein  to  pass  by  defaidt*",  &c.  And,  by  a  late 
rule  of  all  the  courts',  "  every  attorney,  and  side  clerk  in  the  ofljce  of 

•  8  Durnf,  &  East,  326.  K.  B. 

«>  Barnes,  176.  Ad.  Tjrct.  2  Ed.  32?,  6.  8  4  Taunt.  887. 

«  Damhon  v  Jacob,  T.  'in  Geo.  III.  K.  B.  '•  Append.  Chap.  XXI!.  §  3, 

^  7  Durnf.  &  East,  135.  but  see  1  VVils.  '  R.  M.  42  Geo.  III.  2  East,  13G.  K.  B. 

30.  semb.  conlra.  R.  M.  43  Geo.  III.  3  Bos.  &  Pul.  310.  C.  P. 

«2  B1.1C.  Rep.  726.  and  see  Ad,  Eject.  R.  M.  43  Geo.  III.  m  Scac,  Man.  Ex.  Ap- 

2  Ed.  325.  fl).  pend.  225.  8  Price,  505. 

'  4  Taunt.  887.  Per  Cur.  T.  41  Geo.  111. 
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plnis  of  (lie  Exchequer,  or  other  person  who  shall  prepare  any  warrant 
of  attorney  to  confess  judgment,   which   is  to  be  subject  to  any  de- 
feazance,  must  cause  such  defeazance  to  be  written  on  the  same  paper 
or  parchment,  on  vvhicli  the  warrant  of  attorney  is  written  ;  or  cause 
a  memorandum  in  writing  to  be  made  on  such  warrant  of  attorney, 
containin"-  the  substance  and  effect  of  such  defeazance"."     In  the 
construction  of  this  rule,  it  has  been  determined,  that  if  the  attorney 
employed    to   prepare    a   warrant   of  attorney  to   confess  judgment, 
wliich   is  to  be  made  subject  to  a  defeazance,  neglect  to  insert  such 
defeazance  on  the  warrant,  the  security  is  not  thereby  avoided  against 
(he  innocent  party  ;  but  the  attorney  is  guilty  of  a  breach  of  duty 
imposed  on  him  by  the  court,  and  answerable  for  it  on  motion'':  And 
the  court  of  King's   Bench  will  not  set  aside  a  warrant  of  attorney, 
on  the  "-round  that  the  defeazance  only  states  the  amount  of  the  sum 
secured  by  the  judgment,  without  noticing  collateral  securities".     So-, 
in  the  Common  Pleas,  the  rule  does  not  require  the  consideration  of 
a  judgment  to  be   indorsed    on  a   warrant  of  attorney'^ :   And  if   a 
warrant  of  attorney   be  given  to  confess  judgment  absolutely  for  a 
certain  sum,  although  it  be  understood  between  the  parties  that  it  is 
given  only  to  indemnify   the  plaintiff  against   his    suretyship   for  a 
smaller  sum,  that  is  not  such  a  defeazance    as  is  necessary   to   be 
inilorsed  on  the  warrant  of  attorney  ;  and  the  plaintiff  need  not  defer 
execution   till   the   contingency  haj)pen*.     It  is   no  ground  for  im- 
i)eaching  an  annuity,  that  the  memorial  does  not  state  the  defeazance 
of  the  warrant  of  attorney,  in  the  recital  of  that  instrument ;  it  being 
explicitly  set  out  in  the  recital  of  the  deed*".     But  if  the  defeazance 
on  a  warrant  of  attorney  state  that  it  is  given  to  secure  the  payment 
of  a  sum  on  demand,  and,  in  case  default  shall  be  made,  then  judg- 
ment to  be  entered  up,  and  execution  issue,  an  actual  demand  must 
be  made  ;  and  a  proposal  to  settle  amicably  does  not  amount  to  such 
a  demand^. 

A  warrant  of  attorney  to  confess  judgment  need  not  be  by  deed  ; 
nor  does  it  require  an  attesting  witness''.  This  instrument  was  for- 
merly liable  to  the  stamp  duty  of  ten  shillings  only,  though  it  con- 
tained an  authority  to  release  errors' :  But  it  was  afterwards  made 

»  AppLiid.  Chap.  XXII.  §  4.  e  /^.  ,i/(/.  and  sec  7  Taunt.  307.  1  Moore, 

•>  14  East,  576.  7  Taunt.  307.  1   Moore,  54.  S.  C. 

54.  S.  C.  t  6  Taunt.  189.   1  Marsh.  533.  S.  C. 

c2  Barn.  &  Aid.  568.   1  Chit.  Rep.  311.  6  5  Moore,  307.  2  Brod.    &    Ding.   464. 

S.  C.    but  see  3  Taunt.  235.    semb.  contra;  S.  C. 

which  latter  case,  however,  seems  to  be  now  h5  Taunt.  264.   and  see  4   East,   43h 

over-ruled.  1  Chit.  Kep.  707. 

d  3  Taunt.  465.  i  4  East,  431. 
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liable  to  the  stamp  duty  o^  fifteen  shilling's  :  Aiul,  by  the  last  general 
stanop  act*,  "  a  warrant  of  attorney,   with  or   without  a  release  of 
errors,  which  is  given  as  a  security  for  tlie  i)iiyment  of  any  sum  or 
sums  of  money,  or  for  (he  iransfcr  of  any  sluiro  or  shares  in  any  of 
the  government  or  parliamentary  stocks  or  funds,  or  in  the  stock  and 
funds  of  the  governor  and  coini)any  of  (lie  Bank  of  Eiv^land,  or  of 
the  East  India  company,  or  South  Sea  company,  is  subject  to  the 
same  duty  as  a  bond   for  the  like  purpose  ;  save  and  except  where 
such  payment  or  transfer  is  already  secured  by  a  bond,  mortgage,  or 
other  security,  which   has   paid   the  ad  valorem  duty  on   bonds  or 
mortgages  :   ami  also  except  where  the  warrant  of  attorney  is  given 
for  securing  any  sum  or  sums  of  money,  for  which  the  person  giving 
the  same  is   in  custody  under   an   arrest  ;   and   in  those  cases,  it  is 
subject  to  a   iluty  of  one  pound."     A  defeazance  however,  upon  a 
warrant  of  attorney,  does  not  require  a  separate  stamp  from  that  upon 
the  warrant  of  attorney''  :  And  where  an   instrument  has  an   insufFi- 
cient  stamp,  it  may  at  any  time  be  made  available  by  affixing  a  proper 
stamp,  and  paying  the  penalty  :  Therefore,   where  a  rule  nini  was 
obtained   to  set  asiile  a  judgment  on  a  warrant  of  attorney,  on  tli»; 
ground   of  an   insutlicient  stamp,  the  court  of  Common   Pleas  dis- 
charged the  rule,  the  instrument  having  been  properly  stamped  since 
the  motion^ 

Every  warrant  of  attorney  should  be  given  voluntarily,  and  for  a 
good  consiilcration  :  Therefore,  if  a  warrant  of  attorney  be  obtained 
by  fraud ',  or  for  a  corru])t  and  usurious  consideration*",  or  for  securing 
an  annuity  which  is  void  by  the  annuity  act',  or  to  induce  the  plaintiff 
to  live  in  prostitution  with  the  defendant",  ihe  courts  will  order  it  to 
be  delivered  up,  and  set  aside  the  judgment  and  proceedings,  if  any, 
which  have  been  had  under  it.  And  the  court  of  King's  Bench  will 
set  aside  a  judgment  founded  on  an  usurious  security,  without  com- 
pelling the  defendant  to  repay  the  j)rincipal  and  interest''.  But,  in 
the  Common  Pleas,  where  securities  had  been  acted  on,  and  the 
money  partly  paid  by  the  borrower,  the  court  would  not  set  aside  a 
judgment  and  execution  on  the  ground  of  usury,  but  upon  (he  terms 
of  the  defendant's  repaying  the  ])rincipal  and  legal  interest'.  In  a 
late  case,  that  court  would   not  decide  the  question,   whether  a  joint 

»  55  Geo.  III.  c.  184.  Sche<l.  Part  I.  Part  Barn.  &  Aid.  691. 

II.  §  in.  And  see  the  statutes  44  Oeo.  III.  •  Cowp.  727.  1  Bos.  &  Pul.  270.  4  Barn, 

c.  98.  Scked.  A.  48  Geo.  III.  c,  149,   Srhed.  5c  Al.t.  92. 

Part  II.  §111.  t  Anlf,5b\,5. 

^  1  New  Rep.  C,  P.  279.  R  J^'mei  v.  Iloskins,  T.  Ij  Geo.  III.  K.  fi. 

c  7  Taunt.  174.  2  Marsh.  430.  S.  C.  ''  4  Barn.  &  AM.  9'2. 

«>  Doug.    196.   3  Taunt.  473.    and  s?e  4  "1  Taunt.  41:^ 
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stock  company  were  a  nuisance,  within  the  statute  6  Geo.  I.  c.  18. 
upon  a  motion  to  set  aside  a  judgment  entered  up  on  a  warrant  of 
attorney".     So,   wliere  a  joint  warrant  of  attorney  had  been  altered 
after  its  execution,  in  the  christian  name  of  one  of  the  parties,  who 
had  re-executed  the  same,  without  the  knowledge  of  the  other,  the 
court  refused,  on  the  application  of  the  former,  to  set  aside  the  judg- 
ment wliicli  liad  been  signed  thereon*'.     If  a  warrant  of  attorney  be 
given  by  an  inlanf^,  or  by  one  of  several  executors  to  confess  a  judg- 
ment against  all'',  the  courts  will  order  it  to  be  delivered  up,  &c. : 
And  a  joint  warrant  of  attorney,  to  confess  a  judgment  by  an  infant 
and  another,  may  be  vacated   against  the  infant  only'.     But  a  war- 
rant of  attorney  under  seal,  executed  by  one  person  for  himself  and 
his  partner,  in   the  absence  of  the  latter,  but  with  his  consent,  is  a 
suthcient  authority  for  signing  judgment  against  both^.     And  where  a 
young  man  gave  bills  for  the  amount  of  a  gaming  debt,  and  when 
they  were  due,  renewed  them  with  the   holder,  and  for  the  last  bills, 
when  due,  confessed  a  judgment  by  warrant  of  attorney,  the  court  of 
Common  PJeas  would  not  set  aside  the  judgment,  unless  he  could 
affect  the  holder  of  the  bills  with  notice,  but  permitted  him  to   try 
that  fact  in  an  issued.     A  warrant  of  attorney  given  to  confess  a  judg- 
ment at  the  suit  of  a  feme  covert,  is  void*" :     But  where  a  feme  covert, 
who  lived  by  herself,  and  acted   as  a  feme  sole,  gave  a  warrant  of 
attorney  to  confess  a  judgment,  and  afterwards  moved  to  set  aside 
the  judgment,  because  she  was  covert,  the  court  of  King's  Bench 
would  not  relieve  her,  but  put  her  to  her  writ  of  error'.     And  where 
it  appeared  by  the  plaintiff's  affidavit,  that  she  was  resident  in  an 
enemy's  country,  the  court  of  Common  Pleas  refused  to  allow  judg- 
ment to  be  entered  up  on  an  old  warrant  of  attorney''. 

When  the  defendant  is  in  custody  by  arrest,  it  is  a  rule  of  both 
courts',  that  *'  no  bailiff  or  sheriff's  officer  shall  presume  to  exact  or 
"  take  from  him,  any  warrant  to  acknowledge  a  judgment,  but  in  the 
"  presence  of  an  attorney  for  the  defendant,  who  shall  subscribe  his 
"  name  thereto  ;  which  warrant  shall  be  produced,  when  the  judg- 
"  ment  is  acknowledged  ;  and  if  any  bailiff  or  sheriff's  officer  shall 
"  offend  therein,  he  shall  be  severely  punished  :     And  no  attorney 

a  4  Taunt.  387.  f  1  Chit.  Kep.  707. 

''  8  Taunt,  439.  2  Moore,  495.  S.  C.  e  4  Taunt.  683. 

«  1  H.  Blac.  75.  Chambers  v.  Burnett,  T,  ^2  Wils.  3. 

32  Geo.  III.  C.  P.  Imp.  C.  P.  612.  i  1  Salk.  400.  and  see  3  Bos.  &  Pul.  128. 

d  1   Str.  20.  and  see  1  Rol.  Abr.  929.  pi.  220. 

5.  2  Vts.  &  B.  54.  1  Chit.  Rep.  708.  in  notis.  ^  2  New  Rep.  C.  P.  97. 

e  2  Blac.   Rep.  1133.  1  Chit.  Rep,  708.  '  R.  E.  15  Car.  11.  reg.  2.  K.  B.  R.  H.  14 

»«  "ods.  &  15  Car.  II.  reg.  4.  C.  P. 
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"  shall  acknowledge  or  enter,  or  cause  to  be  acknowledged  or  en- 
**  tered,  any  judgment,  by  colour  of  any  warrant,  gotten  from  any 
*'  defendant,  being  under  arrest,  otherwise  than  as  aforesaid."     Upon 
this  rule,  the  defendant  in  the  Common  Pleas  was  held  to  be  in  cus- 
tody, though  the  officer  left  him  for  some  time,  whilst  the  plaintitV 
got  from  him  the  warrant  of  attorney"  :     And  in  that  court,  a  defen- 
dant lodging  within  the  rules  of  the  Fleet,  at  the  house  of  tlic  ofllccr 
who  arrested  him,    and  who  was    his    security  to  the    warden,  was 
deemed  to  be  a  prisoner  within  the  meaning  of  the  rule**.     So  where 
a  <lefendant,  on  being  arrested  at  the  suit  of  a  third  person,  is  taken  to 
the  house  of  a  sherilV's  olVicer,  to  whom  he  voluntarily  offers  to  give 
a  warrant  of  attorney,  it  is  necessary  for  an  attorney  to  be  present  on 
his  part,  at  the  time  of  its  execution*'.     But  it  having  been  deemed 
sufficient  for  the  plaintiff's  attorney  to  be  present,   and  subscribe  the 
warrant,  as  attorney  for  the  defendant*,  another  rule  was  made,  in 
the  King's  Bench*,  that  "  no  warrant  of  attorney  executed  by  any 
"  person  in  custody  of  a  sheriff  or  other  oflicer,  for  the  confessing  of 
*'  judgment,  shall  be  valid  or  of  any  force,  unless  there  be  present 
*'  some  attorney    on    the  behalf  of  such  person    in   custody,  to   be 
**  expressly  named  by  him,  and  attending  at  his  request,  to  inform 
"  him  of  the  nature  and  effect  of  such  warrant  of  attorney,  before  the 
''  same  is  executed ;  which  attorney  shall  subscribe  his  name  as  a 
"  witness  to  the  due  execution  thereof."     And,  to  prevent  frauds  and 
impositions  in  the  execution  of  warrants  of  attorney  for  confessing 
judgments,  a  rule   was  made  in   the   Common  Pleas,  that  "  every 
"  warrant  of  attorney  for  confessing  judgment,  shall  be  read  over  by 
"  the  person  who  is  to  execute  the  same,  or  by  some  other  person  to 
**  him,  before  the  execution  thereof:   and  that  if  judgment  siiall  be 
"  entered   up  on  any  such  warrant  of  attorney,   which   shall  not  be 
***  so  read  over  as  aforesaid,  such  judgment,  upon   motion,  may  be 
"  set  aside   as   irregular*^ :"      But   this   latter  rule  appears    to    be 
disused^. 

The  object  of  these  rules  was  not  merely  to  procure  the  attendance 
of  an  attorney,  to  explain  the  nature  of  the  instrument  to  be  exe- 
cuted, but  also  to  advise  the  defendant  confidentially,  and  as  a  friend  ; 
and  rules  thus  framed  for  the  protection  of  a  prisoner,  cannot  be 
waived  by  him,  when  in  a  situation  where  he  is  incapable  of  exercising 
his  judgment :    Therefore,  when  a  defendant  in  custody  executes  a 

a  Cas.  Pr.  C.  P.  123.  *  R-  E.  4  Geo.  II.  K.  B.  2  Str.  90'2.Cowp. 

•>  2  Bine.  Rep.  1297.  and  see  iff.  1097.  281. 

c  2  Moore,  176.  8  Taunt.  233.  S.  C.  ^  R.  T.  1 V  &  l.i  Goo.  II.  C  P. 

«»  2  Str.  1245.  «  2  II.  Bl.»c.  383. 
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warrant  of  attorney  to  confess  a  judgment,  there  must  be  an  attorney 
present  on  his  part ;  the  presence  of  the  plaintiff's  attorney  being 
insufficient,  though  the  defendant  consent  to  his  acting  as  his  attorney 
also":  And,  in  the  Common  Pleas,  if  a  prisoner  on  mesne  process 
aive  a  warrant  of  attorney,  the  rule  that  his  attorney  must  be  present 
Ts  not  dispensed  with,  though  two  other  persons  not  in  custody  join 
in  the  war^ant^  The  presence  of  an  attorney's  clerk  is  not  sufficienf^. 
And  the  above  rules  have  been  construed  to  extend  to  warrants  of  at- 
torney executed  abroad*^. 

But  still  it  is  sufficient,  if  there  be  an  attorney  present  on  behalf  of 
the  defendant,  though  he  be  not  an  attorney  of  the  same  court  in 
which  the  judgment  is  to  be  entered" :  And,  in  the  Common  Pleas,  if 
the  defendant  himself  be  an  attorney,  or  practise  as  such,  it  is  deemed 
sufficient,  though  no  other  attorney  be  present  on  his  behalf".  So  a 
warrant  of  attorney  given  by  a  defendant  in  custody,  was  in  that 
court  holden  to  be  good,  where  an  attorney  was  present  on  his  behalf, 
though  he  was  a  total  stranger  to  the  defendant,  and  introduced  by 
the  plaintiff's  attorneys.  These  rules  only  extend  to  warrants  of  at- 
torney given  by  a  defendant  in  custody  upon  mesne  process  in  a 
civil  action,  to  a  plaintiff  at  whose  suit  he  is  in  custody  :  Therefore, 
where  a  warrant  of  attorney  is  given  by  a  defendant  in  custody  upon 
process  of  execution^,  or  upon  criminal  process',  or  to  a  third  person, 
at  whose  suit  the  defendant  is  not  in  custody'',  an  attorney's  presence 
is  unnecessary.  And  where  a  warrant  of  attorney  was  executed  in 
the  presence  of  an  attorney's  clerk,  and  it  appeared  from  the  defen- 
dant's affidavit,  that  he  was  the  more  induced  to  execute  it,  because 
he  had  been  informed,  that  if  he  did  execute  it  under  an  arrest,  and 
without  his  attorney  being  present,  it  would  be  void,  the  court  refused 
to  set  aside  the  proceedings'. 

On  the  other  hand,  though  the  case  is  not  strictly  within  the  rule, 
yet  the  courts  will  sometimes  interpose  and  give  relief,  under  parti- 
cular circumstances  ;  for  it  is  their  province  to  guard  against  the  arts 
of  designing  men,  practised  upon  persons  under  the  pressure  of  dis- 
tress and  imprisonment.  Thus,  if  it  could  be  shewn,  that  a  party, 
even  in  execution,  had  been  prevailed  on  to  acknowledge  a  judgment, 
for  more  money  than  was  really  due,  the  courts  would  give   relief 

•  7  Durnf.   &    East,  8.  I  East,  243.  per  g  4  Taunt.  797. 

Lawrence,  J.  U  2  Str.   1245.  Cowp,  281.  1   Duraf.  k 

b  2  Taunt.  49.  East,  715.  7  Durnf.  &  East,  19.  S.  P. 

c  Barnes,  42.  i  4  Durnf.  &  East,  433. 

<>  2  Str.  1247.  k  5  jjo^j^  144    3  Ld.  Kaym.  797.  3  Bar. 

e  1  Str.  530.  Barnes,  44.  1792.  Cowp.  142.  1  East,  241.  2  Moore,  175. 

'  Barnes,  37.  Cas.  Pr.  C.  P.  94.  S.  C.                  •  Cowp,  142. 
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Wilder  the  circumstances* ;  because  cases  of  fraud  and  imposition  are 
exceptions  (o  all  rules  whatsoever.  And  in  a  late  case'',  where  inter- 
locutory judgment  being  signed  against  a  prisoner  in  custody  of  the 
marshal,  the  plaintiff's  attorney  took  a  cognovit  from  him  for  2001. 
with  a  defeazance  on  paying  49/.  {the  real  debt,)  and  costs,  but  no 
attorney  was  present  on  the  part  of  the  defendant ;  though  this  case 
was  not  strictly  within  the  rule,  which  only  mentions  prisoners  in 
custody  of  sheriffs'  officers,  yet  the  court  of  King's  Bench  interfered 
for  the  relief  of  the  prisoner.  So  where  a  defendant,  on  being  arrested 
by  a  sheriff's  officer,  gave  a  cugnocit  to  the  plaintiff  who  was  attorney 
in  the  cause,  without  an  attorney  being  ])resent  on  his  part,  such 
cognoint  was  boiden  to  be  void,  by  the  court  of  Common  Pleas, 
although  the  plaintiff  swore  he  did  not  know  the  defendant  was  in 
custody"^.  But,  in  the  King's  Bench,  a  cognovit  given  by  a  defendant 
in  custody  on  mesne  j)rocess  is  valid,  although  no  attorney  be  pre- 
sent on  the  part  of  the  defendant,  unless  it  be  siiewn  that  some  undue 
advantage  was  taken  of  him*'. 

By  the  course  of  the  courts,  a  warrant  of  attorney  given  to  confess 
a  judgment  is  not  revocable ;  and  if  the  party  giving,  endeavour  to 
revoke  it,  the  courts  will  notwithstanding  give  the  other  party  leave 
to  enter  up  judgment*.  But  the  death  of  either  party  is,  generally 
speaking,  a  countermand  of  the  warrant  of  attorney'':  And  therefore, 
upon  a  motion  to  enter  up  judgment  on  an  old  warrant  of  attorney, 
if  it  appear  to  the  courts,  that  either  party  is  dead,  they  will  not  grant 
the  motion^.  Yet,  if  the  warrant  of  attorney  be  to  enter  up  judgment 
at  the  suit  of  A.  his  executors  or  administrators,  it  seems  that  on 
the  death  of  A.,  the  courts  will  give  his  executors  or  administrators 
leave  to  enter  up  judgment  thereon^  And  if  either  party  die  in  vaca- 
tion, within  a  year  after  giving  the  warrant  of  attorney,  judgment 
may  be  entered  up  of  course,  at  any  time  after,  in  that  vacation' ;  and 
it  will  be  a  good  judgment  at  common  law,  as  of  the  preceding  term, 
though  it  be  not  so  upon  the  statute  of  frauds,  in  respect  of  pur- 
chasers, but  from  the  signing'' :    And  even  where  the  party  dies  after 

s  Cowp.  281.  Viii.  Abr.  tit.  Judgment,  W.  7.  Barnes,  270. 

*>  3  Durnf.  k  East,  616.  and  see  1  East,  ••   Barnes,  44,5. 

242.  {aj.  '  T.   Raym.  IS.  2  Ld.   Raym.  766.  830. 

c  7  Taunt.  701.  1  Moore,  428.  S.  C.  and  1  Salk.  87.  7  Mod.  2.  93.  S.  C.  2  Str.  882. 

see  2  Taunt.  360.    Arnold  v.  Lowe,  T.  37  3  P.  Wms.  399.  6  Dtirnf.   &,  East,  368.  7 

Geo.  III.  C.  P.  7  Taunt.  703. /«;.  Durnf.    &  East,    20.  Cas.    ?r,    C.    P.   ll. 

«*  1  Chit.  Rep.  267.  Willes,  427,  8.  Barnes,  267,  8.  270.  but  see 

«  2   Ld.  Raym.  766.  830.   1  Salk.  87.  7  Cas.  Pr.  C.  P.  6.  contra. 

Mod.  93.  S.  C.  2  Esp.  Rep.  363.  "   1  Salk.  401.  7  Mod.  39.  S.  C.  Jd.  93. 

<■  Co.  Lit.  52.  b.  1  Vent.  310.  6  Durnf.  &  East,  368.  7  Durnf.  k  East,  20. 

«  2  Str.  718. 1081.  8  Durnf,  &  East,  257. 
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the  Nxn'"**  'f  ^''<^  courts  can  be  prevailed  upon  to  grant  a  rule  for  enter- 
ing up  judgment,  they  will  not  afterwards  set  it  aside**.  When  a 
warrant  of  attorney  is  given  to  enter  up  judgment  at  the  suit  of  two 
i)crsons,  judgment  may  be  entered  up  thereon,  after  the  death  of  one 
of  them,  in  the  name  of  the  survivor**.  And,  in  the  Common  Pleas, 
where  a  warrant  of  attorney  was  given  by  two  persons,  to  enter  up 
jud"-ment  on  a  joint  bond  against  me,  not  us,  the  court,  after  the 
death  of  one  of  them,  gave  leave  to  enter  up  judgment  against  the 
other*=.  But  a  joint  warrant  of  attorney,  given  to  enter  up  judgment 
a""ainst  us,  upon  a  joint  and  several  bond,  will  not,  in  either  court, 
authori/e  the  entering  up  judgment  against  the  survivor  only''.  And 
a  judge  at  chambers  will  never  make  an  order  for  entering  up  judg- 
ment on  a  warrant  of  attorney,  against  a  surviving  defendant. 

When  a  warrant  of  attorney  is  given  to  a  feme  sole,  who  marries 
before  judgment,  the  authority  is  not  deemed  to  be  countermanded  or 
revoked  ;  because  it  is  for  the  husband's  advantage* :  And  therefore, 
notwithstanding  the  marriage,  judgment  may  be  entered  up  in  the 
names  of  the  husband  and  wife.  But,  in  order  to  warrant  this  entry, 
there  should  be  a  previous  application  to  the  court,  founded  on  an 
affidavit  of  the  marriage^  And,  in  an  early  case^,  it  was  ruled  upon 
motion,  that  if  a  woman  give  a  warrant  of  attorney,  and  then  marry, 
the  plaintiff  may  file  a  bill,  and  enter  judgment,  against  both  husband 
and  wife,  by  the  practice  of  the  court.  But,  in  a  subsequent  case**,  it 
is  said,  that  if  a  feme  sole  give  a  warrant  to  confess  a  judgment,  and 
marry  before  it  is  entered,  the  warrant  is  countermanded,  and  judg- 
ment shall  not  be  entered  against  husband  and  wife,  for  that  would 
charge  the  husband'.  In  a  still  later  case,  however,  judgment  was 
allowed  to  be  entered  up  against  husband  and  wife,  on  a  warrant  of 
attorney  given  by  the  feme,  dum  sola^. 

In  entering  up  judgment  on  a  warrant  of  attorney,  the  authority 
given  by  it  must  be  strictly  pursued  :  Therefore,  if  a  plaintiff  enter 
up  judgment  in  debt  on  a  mutuatuSy  on  a  warrant  of  attorney  to  enter 

a  2  Str.  682.  1081.  Vin.  Abr.  tit.  Juilg^  '  3  Bur.  1471. 

merit,  W.  7.  Barnes,  S'O.  g  i  Show.  91 .  Say.  Rep.  6.  3  Bur.  1470. 

b  Barnes,  40.  Id.  48.   1  Wils.  312.  Say.  S.  C.  cited. 

Rep.  5.  S.  C.  2  Blac.   Rep.  1301.  2  Maulc  h  1  Salk.  399.  7  Mod.  53.  S.  Ceiled. 

&  Sel.  76.  7  Taunt.   433.  1    Moore,  145.  i  Tatnen  qua-re ;  for  it  seems  as  reasonable 

S.  C.  but  see  Barnes,  ^5.  contra.  that  he  should  be  charged  in  this  case,  as 

c  Barnes,  53.   1  Chit.  Rep.  315.  innolis,  for  a  bond  or  other  debt,  which  he  is  liable 

but  see  7  Taunt.  453.  I  Moore,  145.  S.  C.  for  during  the  coverture,  though  not  after. 

d  15  East,  592.  7  Taunt,  453.   1    Moore,  1  Salk.  117.  cites  1  Rol.  Abr.  351.  F.  1.  G. 

145.  S.  C.  and  see  1  Chit.  Rep.  322.  (aj.  2.  F.  N.B.  120.  F.  and  see  4  East,  532. 

e  12  Mod.  383.  7  Mod.  53.  1  Salk.  117.  ^  2  Chit.  Rep.  117. 
S.  C.  Banic*,  45, 
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up  judgment  in  debt  on  bond,  the  court  will  set  it  aside  as  irregular*. 
So,  judgment  cannot  be  entered  up  against  iwo  defendants,  on  a  war- 
rant of  attorney  to  confess  a  judgment  against  three  persons,  one  of 
whom  afterwards  refused  to  execute ;  and  the  judgment  against  the 
two  was  set  aside  on  motion,  but  widiout  costs,  and  on  the  terms  of 
no  action  being  brought**.  And  if  a  warrant  of  attorney  be  given  to 
appear  and  confess  judgment  of  a  jiarlicular  term,  the  judgment 
should  be  entered  accordingly  of  that  term,  and  cannot  be  entered  of 
any  others  But  if  the  warrant  of  attorney  be  given,  to  appear  and 
confess  judgment  generally,  or  (as  is  most  usual,)  of  a  particular  or 
any  subsequent  term,  judgment  may  be  entered  of  any  term  after 
giving  the  warrant''.  Where  a  warrant  of  attorney  was  given  in 
vacation,  and  judgment  was  entered  up  thereon  as  of  the  preceding 
term,  the  court  of  King's  Bench  ordered  the  judgment  to  be  set  aside, 
for  the  danger  that  might  otherwise  ensue  to  purchasers* :  And  where 
a  warrant  of  attorney  was  given  to  confess  judgment,  at  the  suit  of  an 
executor,  as  of  the  preceding  term,  when  the  testator  was  living,  and 
the  judgment  was  entered  up  accordingly,  the  court  held  it  to  be 
irregular^;  for  the  attorney  could  have  no  authority  to  appear  in  that 
term,  at  the  suit  of  the  executor,  and  the  judgment  must  be  con- 
sidered of  that  term,  though  to  other  purposes  the  day  of  signing  is 
material. 

Within  a  year  and  a  day  next  after  the  date  of  the  warrant,  judg- 
ment may  be  entered  of  course,  without  applying  to  the  court  or  a 
judge.  But  if  it  be  not  entered  within  that  time,  the  court  of  King's 
Bench  must  be  moved  in  term  time*^,  or  if  the  warrant  of  attorney  be 
not  above  ten  years  old,  an  ap})lication  may  be  made  to  a  judge  in 
\acation,  for  leave  to  enter  up  the  judgment,  on  an  affidavit  of  the 
due  execution  of  the  warrant  of  attorney,  that  the  debt,  or  part  of  it, 
is  still  due,  and  that  the  parties  are  living'".  This  affidavit  may  be 
properly  entitled  in  the  cause  in  which  judgment  is  entered  up'  : 
And  it  seems  that  an  atTidavit,  sworn  before  a  justice  of  the  peace  in 
Scotland,  is  admissible,  if  the  handwriting  of  the  justice  be  authen- 
ticated''.    If  the  warrant  of  attorney  be  above  ten  years  old,  the  ap- 

»6   Durnf.  &    East,   \53.  Per  Cur.T.  ^5  Wi\s.  36.  arg. 
Geo.  III.  K.  B.  h  Append.  Chap.  XXII.  §  5. 

''  1  Cliit.  Rep.  322.  '  1  Barn.  &  Aid.  567,  8.  fa).  Ante,  499. 

^  J  Mod.  1.  7  Mod.  53.  ''  1   Cliit.   Rep.   721,  2.   But  an  affidavit 

**  Id.  ibid.  Barnes,  52.  sworn  before  a  justice  of  the  peace  at  Edin- 

«  1  Sid.  222.  But  note,  this  was  before  the  bitrgh,  was  deemed  insufficient  for  entering 

statute  of  frauds,  by  which  judgments  affect  wp  judgment  on  an  old  warrant  of  attorney, 

purcliasevs,  only  from  liie  time  of  signing.  in  the  case  of  Knight  v.  Hennell,  M.  46  Geo. 

f  2  Sir.  1121.  III.  K.  15.     And,  in   the  case  of -VitjcMiV  u. 

8  3  Saik.  322.  7  Mod.  94.  6  Mod.  2J2.   I  Aaignets  of  JictUoul,  M.  23  Geo.  III.  K.  B. 
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plication  must  be  made  to  the  court;  and  where  it  is  ahoye  twenty 
years  old,  there  must  in  general  be  a  rule  to  shew  cause" :  but  where, 
upon  such  a  warrant  of  attorney,  the  party  had  admitted  the  debt 
within  two  months  preceding  the  motion,  the  court  granted  it  absolute 
in  the  first  illstance^     In  the  Common  Pleas,  if  a  warrant  of  attorney 
to  enter  judgment  be  above  a  year  and  under  ten  years  old,  leave  to 
enter  judgment  may  be  given  by  a  side-bar  or  treasury  rule"^;  and  ac- 
cordingly, the  practice  in  that  court  is,  for  the  plaintiff's  attorney  to 
move  at  side-bar  on  the  first  day  of  term,  or  in  the  treasury  chamber 
on  other  days,  for  leave  to  enter  up  judgment,  which  is  granted  of 
course,  on  the  usual  affidavit;   and   thereupon   the  secondaries  will 
draw  up  the  rule :  In  vacation,  a  judge  at  chambers  will  make  ^n 
order  for  entering  up  the  judgment.     But  if  the  warrant  of  attorney 
be  above  ten  years  old,  the  court  must  be  moved  for  leave  to  enter 
up  iud""ment^     If  the  warrant  of  attorney  be  under  twenty  years 
old   the  common  affidavit  of  the  due  execution  of  the  warrant,  that 
the  debt  is  unpaid,  and  parties  living,  is  sufficient  to  induce  the  court 
to  tyrant  an  absolute  rule;  but  if  the  warrant  be  above  twenty  years 
old    the  rule  must  be  to  shew  cause,  and  served  on  the  defendant*^ : 
And  where  judgment  had  not  been  entered  within  a  year  and  a  day, 
on  a  warrant  of  attorney  given  with  a  post  obit  bond,  and  the  obligee 
did  not  apply  for  leave  to  enter  it  till  after  the  death  of  the  person  on 
whose  death  it  was  payable,  the  court  of  Common  Pleas  would  not 
grant  leave,  without  a  rule  to  shew  cause^     If  judgment,  however,  be 
entered  up  on  a  warrant  of  attorney,  more  than   a  year  old,  without 
leave  of  the  court,  the  objection,    though  available  if  urged   at  the 
instance  of  the  defendant  himself,  cannot  be  taken  advantage  of  by 
a  third  party,  a  stranger  to  the  proceeding,  as  a  ground  of  irregu- 
larity*^. 

The  affidavit  of  the  due  execution  of  the  warrant  of  attorney, 
should  regularly  be  made  by  the  attesting  witness ;  or,  if  he  cannot 
be  met  with^,  or  reside  out  of  the  jurisdiction  of  the  court'',  an  affida- 
vit verifying  his  handwriting  will  be  deemed  sufficient.  But  the 
court  must  be  informed  by  affidavit,  of  the  endeavours  which  have 
been  made  to  find  him,  before  they  will  admit  secondary  evidence' ; 
and,  in  the  King's  Bench,  the  acknowledgment  of  the  warrant  of  at- 

il  was   said,  that  the  affidavit  should  have  <^  Id.  ibid,  and  see  Cas.  Pr.  C.  P.  143,  6. 

been  made  before  a  lord  of  session.  *  1  H.  Blac.  94. 

a  1  Chit.   Rep.    6IS.   in  notis.  Ante,  492.  f  1  Dowl.  &  Ryl.  53S.  yinle,  591,  8. 

(i).  s  1  Chit.  Rep.  743. 

''  Blakdcy  v.    Vincenl,  T.    33  Geo.    III.  1»  Id.  744, 

K.  B.  J  Id.  743.  (b).  4  Taunt.  132. 
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torney  by  the  defeiuiant,  will  be  no  waiver  of  the  objection" :  but,  in 
the  Common  Pleas,  if  ^.  agree  to  acknowledge  an  old  warrant  of 
attorney  given  by  him,  so  as  to  enable  B.  to  enter  up  judgment 
thereon,  judgment  may  be  entered  u|>,  under  a  judge's  order,  without 
an  affidavit  of  the  attesting  witness''.  If  the  witness  will  not  join  in 
the  necessary  affidavit,  the  court  will  compel  him,  by  rule,  to  do  soS 
And  where  the  plaintiff,  being  a  lunatic,  did  not  swear  that  the 
money  was  unpaid,  but  another  did,  who  had  received  the  interest 
upon  the  bond  for  three  years,  ever  since  the  plaintiff  was  lunatic,  tlie 
court  of  Common  Pleas  held  this  to  be  sufiicient*^.  In  the  King's 
Bench,  if  the  defendant  reside  in  town,  it  sliould  apj)ear  by  the  afli- 
tlavit,  that  he  was  alive  at  a  certain  time,  within  two  or  three  days, 
o",  if  in  the  country,  within  a  week  or  ten  days,  before  the  application 
is  made  ;  an  affidavit  that  he  was  alive  on  or  about  a  particular  day, 
being  deemed  insufficienf^ :  And  as  all  judgments,  in  actions  by  bill, 
relate  to  the  first  day  in  full  term,  (and  tlie  judgment  on  a  warrant  of 
attorney  is  always  so  entered,)  it  must  be  positively  sworn  that  the 
defendant  was  alive,  either  on  the  first,  or  upon  some  subsequent 
day  in  full  term*^:  Information  and  belief,  even  though  the  party  keep 
out  of  the  way  to  avoid  being  seen,  is  not  sufficient*^ :  And  judgment 
cannot  be  entered  up  on  a  joint  warrant  of  attorney,  against  any  of 
the  makers  of  it,  unless  they  are  all  proved  to  be  alive  within  the 
term''.  In  the  Common  Pleas,  it  must  in  general  appear  by  the  afli- 
davit,  that  the  defendant  was  alive  within  &  fortnight  before  the 
making  of  the  application' :  And  by  a  late  rule'',  the  affidavit  must 
state  that  "he  was  alive,  at  a  day  within  the  term  in  which  the  motion 
is  made  :"  in  the  construction  of  which  rule,  it  has  been  holden  not 
to  be  sufficient  to  swear  that  he  was  alive  on  the  essoin  day'.  But 
where  the  defendant  resides  abroad,  a  longer  time  is  of  course 
allowed,  according  to  circumstances'"  :  and,  in  a  late  case,  the  court 
gave  leave  to  enter  up  judgment,  on  an  old  warrant  of  attorney,  in 
Michaelmas  term  ;  the  affidavit  stating,  that  the  defendant  was  alive 
2X  New  South  Wales,  in  the  month  oi  August  preceding,  as  appeared 

a  1  Chit.  Rep.  743,  4.  P  1  Chit.  Rep.  314. 

»'  2  Bos.  &  Pul.  83.  *■  Id.  ibid. 

c  1   Sir.  1.  Barnes,  58.   1    Price,  508.  1  i  Per  Heath,  J.   T.    33  Geo.    IH.    C.  P, 

Chit.  Rep.  743.  fbj.  Cnffin  Sf  another  v.  Idle,  Imp.  C.  P.  6  Ed.  426. 

M.  3  Geo.  IV.  K.  B.  "  R.  T.  d9  Geo.  III.  C.  P.  1  Brod.  &  Bing. 

d  Barnes,  42.  385.  3  Moore,  606. 

e  Per  Cur.  H.  41  Geo.  III.  K.  B.  1  Chit.  '  4  Moore,  2. 

Rep.  617.  fa  I.  ""  Barnes,  54.  256.  Cas.  Pr*  C.  P.   145. 

f  4  Maule  &  Scl.  174.  1  Chit.  Kcp.  314.  Wiiles,  66.  6.  C. 
617.  (it). 
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by  a  letter  received  from  him  of  that  date,  and  that  deponent  verily 
believed  liim  to  be  still  alive\ 

By  a  late  rule  of  all  the  courts^,  "  no  judgment  can  be  signed  upon 
any  warrant,  authorizing  an  attorney  to  confess  judgment,  without 
such  warrant  being  delivered  to,  and  filed  by  the  clerk  of  the  dockets, 
or  master  in  the  Exchequer ;  who  is  ordered  to  file  the  warrants,  in 
the  order  in  which  they  are  received."     And,  by  the  statute  3  Geo. 
IV.  c.  39.  §  1.  "if  the  holder  shall  think  fit,  every  warrant  of  attor- 
"  ney  to  confess  judgment  in  any  personal   action,  or  a  true  copy 
"  thereof,  and  of  the  attestation  thereof,  and  the  defeazance  and  in- 
"  dorsements  thereon,  in  case  such  warrant  of  attorney  shall  be  given 
"  to  confess  judgment  in   his  majesty's  court  of  King's  Bench  at 
"   Westminster^  or  such  a  true  copy  thereof  as  aforesaid,  in  case 
*'  such  warrant  of  attorney  shall  be  given  to  confess  judgment  in  any 
"  other  court,  shall,  within  twenty  one  days  after  the  execution  of 
"  such  warrant  of  attorney,  be  filed,  together  with  an  affidavit  of  the 
"  time  of  the  execution  thereof,  with  the  clerk  of  the  dockets  and 
"  judgments  in  the  said  court  of  King's  Bench  :  And  if,  at  any  time 
"  after  the  expiration  of  twenty  one  days  next  after  the  execution  of 
"  such  warrant  of  attorney,  a  commission  of  bankrupt  shall  be  issued 
*'  against  the  person  who  shall  have  given  such  warrant  of  attorney, 
"  under  which  he  shall  be  duly  found  and  declared  a  bankrupt,  then 
"  and  in  such  case,  unless  such  warrant  of  attorney,  or  a  copy  thereof, 
"  shall  have  been  filed  as  aforesaid,   within  the  said  space  of  twenty 
"  one  days  from  the  execution  thereof,  or  unless  judgment  shall  have 
"  been  signed,   or  execution  issued,  on  such   warrant  of  attorney, 
"  within  the  same  period,  such  warrant  of  attorney,  and  the  judg- 
"  ment  and  execution  thereon,  shall  be  deemed  fraudulent  and  void 
"  against  the  assignees  under  such  commission  ;  and  such  assignees 
"  shall  be  entitled  to  recover  back  and  receive,  for  the  use  of  the 
"  creditors  of  such  bankrupts   at  large,  all  and  every   the  monies 
"  levied,  or  effects  seized  under  and  by  virtue  of  such  judgment  and 
"  execution^     And  if  such  warrant  of  attorney  shall  be  given  sub- 
"  ject  to  any  defeazance  or  condition,  such  defeazance  or  condition 
"  shall  be  written  on  the  same  paper  or  parchment  on  which  such 
"  warrant  of  attorney  shall  be  written,  before  the  time  when  the  same, 
"  or  a  copy  thereof  respectively,  shall  be  filed ;  otherwise  such  warrant 
"  of  attorney  shall  be  null  and  void,  to  all  intents  and  purposes'*."  By 
the  above  statute*,  the  officer  of  the  court  is  required  to  keep  a  book, 

a  2  Dowl.  &  Ryl.  12.  Append.  224,  5.  8  Price,  505. 

b  R.  M.  42  Geo,  III.  2  East,   13G.  K.  B.  c  §  2. 

n.  M.  43  Geo.  III.  3  Bos.  &.  Pul.  310.  C.  P-  «1  §  4. 

K.    M.   43    Geo.   III.    in  Scac,   Man.    Ex-  e  §  5. 
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ountaining  an  alphabetical  list  and  ])articulars  uf  each  warrant  of  at- 
torney, and  cognovit  actionem,  given  by  any  defendant :  And  the 
judges  are  authorized  to  order  a  memorandum  of  satisfaction  to  be 
written  upon  such  warrant  of  attorney,  cognovit  actionem,  or  copy 
thereof  respectively,  as  aforesaid,  if  it  shall  apj)car  that  the  debt  for 
which  such  warrant  of  attorney,  or  cognovit  actionem,  is  given  as  a 
security,  shall  have  been  satisfied  or  discharged''. 

The  judgment  upon  a  warrant  of  attorney,  being  in  debt,  is  always 
final ;  and  signed  io  like  manner  as  a  final  judgment  by  confession  or 
default  in  an  adverse  suit,  which  will  be  treated  of  in  the  next 
chapter.  To  prove  the  time  of  signing  (he  judgment,  however,  the 
day-book  kept  at  the  judgment  oflice  is  not  evidence  ;  but  an  oflice 
copy  of  the  judgment  ought  to  be  produced,  or  the  docket  of  the 
judgment''. 


In  order  to  compound  a  penal  action,  an  application  must  be  made 
to  the  court  wherein  it  is  depending,  founded  upon  the  statute  18 
Eli/,  c,  5.  §  3'.  by  which  it  is  enacted,  "  that  no  common  informer  or 
"  plaintif!  shall  or  may  compound  or  agree  with  any  person  or  persons 
"  that  shall  offend,  or  that  shall  be  surmised  to  offend,  against  any 
"  penal  statute,  for  an  offence  committed  or  pretended  to  be  com- 
"  mitted,  but  after  answer  made  in  court,  to  the  information  or  suit  in 
"  that  behalf  exhibited  or  prosecuted  ;  nor  after  answer,  but  by  the 
*'  order  or  consent  of  the  court,  in  which  the  same  information  or  suit 
"  shall  be  depending  ;  upon  pain  of  standing  on  the  pillory,  being 
*'  disabled  to  sue  on  a  penal  statute,  and  forfeiting  ten  pounds,  half 
"  to  the  king  and  half  to  the  party  grieved  :"  And,  by  a  previous 
statute'^,  "  actions  popular  prosecuted  by  collusion,  shall  be  no  bar  to 
"  those  which  are  prosecuted  with  good  faith  ;  and  the  defendant 
*'  being  lawfully  condemned  or  attainted  of  covin  or  collusion,  shall 
**  suffer  imprisonment  for  two  years."  But  these  statutes  extend  only 
to  common  informers,  and  not  to  cases  where  the  penalty  is  given  to 
the  party  grieved".  And,  in  the  Common  Pleas,  a  notice  of  action 
required  by  a  j)enal  statute,  was  held  to  be  no  commencement  of  the 
suit,  so  as  to  subject  the  plaintiff  or  his  agent  to  an  attachment,  for 
attempting  to  compound  an  offence,  previous  to  the  suing  out  of  the 
writf. 

»  §  8.  «*  4  Hen.  VU.  c.  20. 

••o  Esp.  Rep.  177.  and  see  2  New  Rep.  ^  1  Salk.  30.  and  see  the  statute  18  Eliz. 

C.  P.  474.  c.  5.  §  6.  2  Hawk.  P.  C.  279. 

c  Made  perpetual  by  27  Kliz.  c.  10.  *  2  Blac.  Rep.  781. 
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■   The  application  for  leave   to  compound    a  penal  action  must  be 
made  to  the  court  in  bank,  and  not  at  nini  prius,  on   the  trial  of  the 
cause" :  And  it  is  made  by  consent'',  upon  an  affidavit,  setting  forth 
the  nature  of  the  action,  the  state  of  the  cause,  the  agreement  of  the 
parties,  and  that  no  more  than  a  certain  sum  is  given  or  taken*^,  &c. 
whicli  application  should  regularly  be  made  in  an  early  stage  of  the 
cause ;    but   under  favourable  circumstances,  it  may  be  made  after 
verdict*^ :  And  in  one  case,  where  the  defendant  was  in  execution,  the 
court  of  King's  Bench,  on  an  affidavit  of  his  poverty,  gave  the  plain- 
tiff leave  to  compound  with  him^     But,  in  the  Common  Pleas,  where 
j)art  of  the  penalty  goes  to  the  king,  the  consent  of  the  crown  must  be 
obtained,  before  the  motion  can  be  granted  for  leave  to  compound  a 
penal  action,  whether  the  verdict  has  passed  for  the  plaintiff  or  not^ 
Upon  the  application  being  made,  it  is  in  the  discretion  of  the  courts 
to  give  or  withhold  their  leave  to  compound^ ;  and  it  was  refused  by 
the  court  of  King's  Bench  in  a  late  case,  where  an  action  was  brought 
on  the  statute  25  Geo.  II.  c.  36.  for  keeping  a  disorderly  house''.  So, 
where  part  of  the  penalty  was  given  to  the  poor,  the  court  would  not 
give  the  parties  leave  to  compound  a  penal  action,  on  the  statute  13 
Geo.  II.  c.  19.  although  the  overseers,  at  a  vestry,  had  agreed  to 
compound  it,  without  receiving  any  part  of  the  penalty'.     On  a  bond 
Jide  composition'',  though  not  on  a  collusive  one',  the  plaintiff  may  be 
allowed  a  reasonable  sum  for  his  costs.    And,  in  compounding  a  penal 
action  on  the  post  horse  act,  which  gives  costs  to  the  prosecutor,  the 
court  of  Common  Pleas  allowed  him  to  receive  the  deficient  duties, 
not  amounting  to  iOs.  and  full  costs  of  suit,  though  exceeding  together 
the  40s.  paid  to  the  crown".     But  where  no  costs  are  given  to  the 
plaintiff,  as  in  an  action  on  the  statute  of  usury,  the  crown  is  entitled 
to  a  moiety  of  the  sum  agreed  to  be  paid  to  the  plaintiff  for  his  costs ; 
for  whatever  the  defendant  may  pay  under  the  name  of  costs,  is  con- 
sidered in  fact  as  an  addition  to  the  penalty". 

a  1  Chit.  Rep.  381.  them,  in  the  Common  Pleas,  see  R. 2 

b  Barnes,  1 18.  Pr.  Reg.  2'26.  S.  C.  Jac.  I.  §  5.  R.  M.  12  Jac.  I.  R.  H.  20  Jac.  I. 

c  R.  —  2  Jac.  I.  §  5.  C.  P.     And  for  the  C.  P. 
form  of  the  affidavit,   see  Append.    Chap.  S  1  Wils,  79.  130. 

XXII.  §  7.  h  Bellis  v,  Beale,  M.  38  Geo.  III.  K.  B. 

d  Per  Cur.  H.  22  Geo.  III.  K.  B.  5  Durnf.  and  see  2  Blac.  Rep.  1 157, 
&  East,  98.  1  Bos.  &  Pul.  18.   1  Chit.  Rep,  i  2  Smith  R.  195. 

381.  k  2  Blac.  Rep.  1157. 

e  1  Str.  1 67.  l  Jd.  ibid. 

'  J  Taunt.  103.  5  Taunt.  268.     For  the  m  1  Bos.  &  Pul.  51. 

proceedings  on  informations  on  penal  sta-  "  2  Taunt,  213. 

lutes,    and    the   manner   of  compounding 
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When  leave  is  ^iven  to  compound  a  qui  tarn  action,  it  is  a  general 
rule,  that  the  king's  half  of  the  composition  shall  be  paid  into  the 
hands  of  the  master  of  the  crown  office  in  the  King's  Bench',  or  one 
of  the  prothonotaries  in  the  Common  Pleas'',  for  the  use  of  his 
majesty;  which  is  now  usually  done  before  the  rule  is  drawn  up. 
And  where  the  defendant  in  a  qui  tain  action  obtained  a  rule  to  stay 
proceedings,  on  paying  a  sum  agreed  upon  between  him  and  the 
plaintiff,  the  court  of  King's  Bench  considered  it  as  an  undertaking 
by  liim  to  pay  that  sum  ;  and  for  the  non-payment  of  it,  granted  an 
attachment' :  But  for  preventing  any  doubt  in  future,  an  order  was 
made,  that  "  every  rule  to  be  drawn  up  for  comi)ounding  any  qui 
tarn  action  do  express,  that  the  tlefendant  doth  undertake  to  pay  the 
sum  for  which  the  court  has  given  him  leave  to  compound  such 
action''."  So,  in  the  Common  Pleas,  where  a  defendant  in  a  penal 
action,  obtains  a  rule  to  stay  proceedings  on  payment  of  part  of  the 
penalties,  the  court  will  grant  an  attachment  against  him  for  non- 
payment*^ :  And  in  that  court  it  is  a  rule,  on  compounding  infor- 
mations on  penal  statutes,  that  "  if  the  defendant,  after  composition 
made  with  the  informer,  do  not  voluntarily  come  in  to  answer  unto 
the  king  for  his  fine,  to  be  taxed  and  assessed  by  the  justices  of 
this  court  for  his  majesty's  use,  then  a  capias  ad  satisfaciendum 
Jinem  shall  be  awarded  against  him,  to  compel  liim  thereunto ; 
whereupon  the  fine  being  set  and  assessed,  shall  be  presently  paid 
in  :  and  satisfaction  being  thereupon  made,  and  entered  by  the  ])ro- 
thonotary  upon  the  roll  of  the  said  information,  shall  be  for  ever 
a  full  and  final  discharge  of  the  defendant  for  the  same  offence'^." 
The  plaintiff,  in  compounding  a  penal  action  by  consent,  having  by 
mistake  abandoned  a  good  cause  of  action,  the  court  of  Common  Pleas 
refused  to  interfere,  and  rescind  the  order  made  thereon". 

a  R.  M.  7  Geo.  III.  K.  ?..   4  Bur.   1929.  «»  R.  E.  33  Geo.  III.  K   B. 

and  see  2  Blac.  Rep.  1 154.  e  7  Taunt.  43.  2  Marstli.  3j8.  S.  C. 

«•  2  Blac.  Kep.  1 154.  1157.  f  R,  M.  12  Jnr.  I.  C.  P. 

c  5  Durnf.  &.  East,  257.  g  5  Taunt,  850. 
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CHAP.  XXIII. 


Of  Judgments  hy  Confession,  and  Default  5  Ihe 
Assessment  of  Damages,  hy  Reference  to  the 
Master  or  Prothonotaries,  or  hy  Writ  of  In- 
quiry ;  and  Proceedings  on  the  Statute  8  &  i> 
W.  III.  c.  11.  §  8. 

"VIT^IIEN  the  defendant,  having  no  merits,  cannot  compronoise  or 
compound  the  action,  it  is  usual  for  him  to  confess  it,  or  let 
judgment  go  by  default. 

The  objects  proposed  by  confessing  an  action  are  twofold  ;  first,  in 
an  action  for  damages,  to  save  the  expense  of  executing  a  writ  of 
inquiry ;  and  secondly,  to  obtain  terms,  such  as  a  stay  of  executioe, 
&c.  And  the  confession%  or,  as  it  is  usually  called  from  the  entry  of 
it,  a  cognovit  actionem,  is  either  before  or  after  plea  pleaded  ;  in  the 
latter  case,  the  plea  being  withdrawn,  it  is  called  a  confession,  or  cog- 
novit actionem,  relictd  verifcatione^. 

An  opinion  formerly  prevailed,  that  the  confession  of  an  action 
could  not  regularly  be  made  before  declaration,  and  particularly  if 
the  cause  of  action  were  not  expressed  in  the  process  ;  for  if  a  bill  of 
Middlesex  or  latitat,  &c.  were  sued  out  in  a  plea  of  trespass,  the 
confession  of  that  action  it  was  supposed  would  be  nugatory ;  and 
therefore  in  such  case,  if  the  parties  compromised  before  declaration, 
a  warrant  of  attorney  to  confess  judgment  should  have  been  taken, 
instead  of  a  cognovit,  as  a  security  for  the  debt  and  costs.  But  it 
is  said  to  have  been  the  constant  practice  in  the  Common  Pleas,  to 
take  cognovits  before  declaration,  and  judgments  have  been  entered 
thereon  :  which  practice  was  recognized,  in  a  late  case,  by  that  courts 
And,  in  the  Exchequer,  the  court  would  not  set  aside  a  judgment 
entered  up  on  a  cognovit,  and  order  the  money  levied  thereon  to  be 
restored,  on  the  ground  that  no  process  had  been  actually  served  on 
the  defendant,  before  he  signed  the  cognovit,  nor  was  at  that  time 
sued  out ;  it  appearing  that  instructions  had  been  then  transmitted  to 
the  agent  of  the  plaintiff's  attorney  in  London,  from  the  country,  to 

»  Append.  Chap.  XXIH.  §1,2,  07  Tawnt.  701.   1  Moore,  428.  S.  C. 

^  Id.  §  3. 
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issue  a  quo  minus,  wliich  was  afterwards  accordingly  issued,  tested 
of  course  after  the  date  of  the  cognovit^.  In  general,  however,  the 
confession  is  made  after  declaration,  and  before  plea  ;  and  written 
on  the  declaration  or  back  of  the  inquiry,  or  on  plain  paper,  thus  : 
"  I  confess  this  action,  or  (if  in  debt,)  the  debt  in  this  cause,  and 
"  that  the  plaintiff  hath  sustained  damages  to  such  an  amount,  besides 
"  his  costs  and  charges,  to  be  taxed  by  the  master,"  in  the  King's 
Bench,  or  "  prothonotaries,"  in  the  Common  Pleas  :  then  follow  the 
terms,  if  any  are  agreed  on,  as  that  "  no  judgment  shall  be  entered 
"  up,  or  execution  issue,  until  default  shall  be  made  in  payment  of 
"  the  debt  or  damages  and  costs,  by  a  certain  day  ;  and  tliat  no  writ 
"  of  error  shall  be  brought,  or  bill  in  equity  filed  ;  but  that  in  case 
"  default  shall  be  made,  the  plaintiff  shall  be  at  liberty  to  enter  up 
"  judgment,  and  take  out  execution,  for  the  debt  or  damages  and 
"  costs,  together  with  sheriff's  poundage,  and  all  other  incidental 
"  expenses'*."  A  mere  cognovit  need  not  be  stamped,  unless  it 
contain  any  terras  of  agreement  between  the  parties'^.  But  if  given 
by  a  prisoner,  in  custody  of  a  sJieriff^s  officer,  it  seems  that  an 
attorney  must  be  present,  on  behalf  of  the  defendant,  to  attest  the 
execution  of  it,  in  the  Common  Pleas'* ;  though  if  it  be  given  by 
a  prisoner  in  custody  of  the  marshal,  it  is  otherwise'^ :  And  in  the 
King's  Bench,  we  have  seen*^,  a  cognovit  given  by  a  defendant  in 
custody  on  mesne  process  is  valid,  although  no  attorney  be  present 
on  the  part  of  the  defendant,  unless  it  be  shewn  that  some  undue 
advantage  was  taken  of  him.  When  the  confession  is  after  plea 
pleaded,  the  defendant's  attorney,  or  his  clerk,  ought  to  come  in 
person  before  the  master  to  withdraw  it,  in  the  King's  Bench^ ;  but 
this  is  unnecessary  in  the  Common  Pleas'*. 

Again,  the  confession  is  either  of  the  whole  or  part  of  the  cause  of 
action.  If  it  be  of  the  whole,  and  not  upon  terms,  the  plaintiff's 
attorney  may  immediately  sign  final  judgment',  and  take  out  execu- 
tion thereon  ;  but  if  it  be  not  of  the  whole,  he  can  only  sign  judgment 
for  the  part  confessed,  and  the  action  must  proceed  for  the  residue. 
When  a  judgment  is  confessed  upon  terms,  in  the  King's  Bench,  it 
being  in  effect  but  a  conditional  judgment,  the  court  will  take  notice 
of  it,  and  see  the  terms  performed  :  but  when  the  judgment  is  ac- 

•  8  Price,  515.  East,  616.   1  East,  242.  fa  J. 

•»  Append.  Chap.  XXIII.  §  1.  ^3  Durnf.  &  East,  616.   Ante,  591. 

c  Per  Cur.  M.  42  Geo.  III.  K.  B.  2  Bos.  <"  Ante,  397. 

&Pul.  150.  C.P.  4  East,  188.  s  i   Ld.    Raym.  345.    Imp.  K.  B.  9  Ed. 

^2  Taunt.  360,   Arnold  v.  Lowe,   T.  57  511. 

Geo.  III.  C.  P.  7  Taunt.  703.  fa.)  Id.  701.  »»  Imp.  C.  P.  6  Ed.  416. 

1  Mooie,  428.  S.  C.  and  see  3  Durnf.  &  »  Append.  Chap.  XXIII.  §  5,  &.c. 
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knowledijed  absolutely,  and  a  subsequent  agreement  made,  this  does* 
not  affect  the  judgment  ;  and  the  court  will  take  no  notice  of  it,  but 
put  the  party  to  his  action  on  the  agreement'.  And  it  has  been  said'% 
that  the  court  cannot  hold  plea  of  an  agreement  upon  motion.  But 
it  is  usual  in  practice,  to  set  aside  a  judgment  entered  up,  and  execu- 
tion taken  out,  contrary  to  the  agreement  of  the  parties,  at  the  time  of 
confessing  the  judgment"^  :  And  where  a  landlord  defrayed  the  costs  of 
defending  an  ejectment  in  the  name  of  his  tenant,  who  gave  a  re- 
traxit of  the  plea,  and  cognovit  of  the  action,  the  court  of  Common 
Pleas  set  aside  the  retraxit  and  cognovit,  and  permitted  the  lessor  to 
defend  as  landlord*^. 

By  a  late  rule  of  the  court  of  King's  Bench",  "  no  judgment  can  be 
signed  upon  any  cognovit,  without  such  cognovit  being  first  pro- 
duced to  the  clerk  of  the  dockets,  and,  after  taxation  of  the  costs, 
filed  with  him."  And,  by  the  statute  3  Geo.  IV.  c.  39.  §r  3.  "  every 
"  cognovit  actionem  given  by  any  defendant  in  any  personal  action, 
"  in  case  the  action,  in  which  such  cogiiovit  actionem  shall  be  given, 
"  shall  be  in  the  said  court  of  King's  Bench,  or  a  true  copy  of  such 
"  cognovit  actionem,  in  case  the  action  wherein  the  same  is  given, 
"  shall  be  in  any  other  court,  shall,  together  with  an  affidavit  of  the 
"  time  of  the  execution  thereof,  be  filed  with  the  said  clerk,  in  like 
"  manner  as  warrants  of  attorney,  or  copies  thereof,  and  affidavits^, 
*'  within  the  space  of  twenty  one  days  after  such  cognovit  actionem 
"  shall  have  been  executed  ;  otherwise  such  cognovit  actionem,  and 
"  any  judgment  entered  up  thereon,  and  any  execution  taken  out  on 
"  such  judgment,  shall  be  deemed  fraudulent  and  void  against  the 
"  assignees  of  the  person  giving  such  cognovit  actionem,  under  a 
"  commission  of  bankrupt  issued  against  him,  after  the  expiration 
"  of  the  said  space  of  21  days,  in  like  manner  as  warrants  of 
"  attorney,  and  judgments  and  executions  thereon,  are  deemed  and 
"  taken  to  be  fraudulent  and  void  by  that  act^.  And,  if  such 
"  cognovit  actionem  shall  be  given  subject  to  any  defeazance  or 
"  condition,  such  defeazance  or  condition  shall  be  written  on  the 
"  same  paper  or  parchment  on  which  such  cognovit  actionem  shall 
"  be  written,  before  the  time  when  the  same,  or  a  copy  thereof 
"  respectively,  shall  be  filed  ;  otherwise  such  cognovit  actionem  shall 
"  be  null  and  void,  to  all  intents  and  purposes^." 

•  1  Salk.  400.  e  R.  H.  2  &  3.  Geo.  \V.  K.  B.  5  Banu 

''  l(f-  ibid.  &  Aid.  5G0.   1  Dowl.  &  Ryl.  471. 

c  6  Mod.  14.  and  see  2  Blac.  Rep,  943.  ^  Anie,  602. 

<*  7  Taunt.  9.  g  §  5. 
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tf  a  cognovit  he  given  by  an  attorney,  it  seems  tliat  the  ])laintiff 
Hiust  first  file  a  bill  against  liini,  before  he  signs  judgment  tliereon'* : 
and  in  general,  common  bail  must  be  filed  for  the  defendant  uj)on 
a  cognovit ;  though,  if  judgment  has  been  irregularly  signed,  without 
filing  common  bail  for  the  defendant  according  to  the  statute,  till 
after  the  term  succeeding  that  in  which  the  writ  was  returnable, 
and  after  the  judgment  itself  has  been  entered  up,  the  defendant, 
we  have  seen'',  having  given  a  cognovit,  is  estoj)i)cd  from  objecting 
to  the  irregularity,  if  the  plaintifi"  lias  filed  common  bail  nunc  pro 
tunc,  before  the  time  of  making  the  objection.  We  have  already 
seen%  in  what  cases  the  bail  are,  or  are  not  discharged,  by  taking 
a  cognovit  from  the  principal.  And  a  certificate,  it  may  be  remem- 
bered, will  discharge  a  cognovit,  given  after  a  secret  act  of  bank- 
ruptcy, for  a  debt  previously  due,  with  interest  and  costs'*. 


Judgment  by  default,  which  is  an  implied  confession  of  the  action, 
is  either  by  nan  sum  uiformatus%  where  the  defendant's  attorney, 
having  appeared,  says  that  he  is  not  informed  of  any  answer  to  be  given 
to  the  action  ;  or  by  nil  diciV,  where  the  defendant  himself  appears, 
but  says  nothing  in  bar  or  preclusion  thereof:  And  the  latter  judgment, 
which  is  the  more  usual,  is  either  for  want  of  any  plea  at  all ;  or  for 
want  of  an  issuable  plea,  after  a  judge's  ordir  for  time,  on  the  terras 
of  pleading  issuably  ;  or  when  the  defendant  pleads  a  plea  not 
adapted  to  the  nature  of  the  action,  or  whicii  may  be  considered  as  a 
nullity,  or  is  false  and  vexatious,  or  not  pleaded  in  due  time,  or 
proper  manner. 

On  the  expiration  of  the  time  for  pleading,  a  rule  to  plead  havin" 
been  given,  and  a  plea  demanded,  when  necessary,  the  plaintiflT's 
attorney  should  search  for  a  plea,  if  not  delivered  to  him,  with  the 
clerk  of  the  papers,  who  receives  special  pleas  in  the  King's  Bench, 
and  with  the  clerk  of  the  judgments,  who  keeps  the  general  issue 
book  at  the  King's  Bench  ollice,  or  at  the  prothonotaries  o.lice  in  the 
Common  Pleas  :  and  if  no  plea  be  delivered,  or  found  at  either  of 
those  offices,  the  plaintiff's  attorney  may  sign  judgment,  as  for  want 
of  a  plea  :  And  judgment  may  be  signed  in  like  manner,  if  the  de- 
fendant do  not  rejoin^,  plead  to  a  new  assignment,  or  join  in  de- 
ft Walker  v.  Woolley,  H.  37  Geo.  HI.  K.  B,  Taunt.  6S.  2  Rose,  1 1'2,  S.  C.  tcmb.  cont'd, 
1  Durnf.  &  East,  207.  (a.J  e  Append.  Chap,  XXIII.  §  23,  &c. 

*>  Ante,  243.  ^  Append.  Chap.  XXIII.  §  32,  &c.  *3S, 

<=  Ante,  fi93,  4.  &c.  84,5. 

«1  1  Cbit.  Rep.  lo.  Ante,  206.  but  see  2  8  5  Durnf.  &East.  152 
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murrer,  wlion  necessary  ;  or,  in  the  King's  Bench,  if  he  do  not  return 
tlie  i)ai)er  or  demurrer  book  in   due  time.     If  the  defendant  plead  a 
false  plea  of  judgment  recovered*,  or  other  plea  that  is  not  issuable'', 
after   a  judge's  order  for  time  lo  plead,   on  the  terms  of  pleading 
issuably,  the  plaintiff,  we  have  seen,  may  consider  the  plea  as  a  nul- 
lity, and  sign  judgment.     So  if  the  defendant,  being  under  an  order 
to  plead  issuably,  plead  several  pleas,  one  of  which   is  not  issuable, 
the  plaintiff,  in  the  King's  Bench,  may  sign  judgment  as  for  want  of 
a  plea,  although  the  other  pleas  are  issuable^  :  Where  the  defendant 
had  obtained  an  order  for  staying  proceedings,  upon  payment  of  debt 
and  costs,   which   had  been   taxed,    and   afterwards    abandoned   the 
order,  and  pleaded  a  judgment  recovered,  the  court  held,  that  the 
plaintiff  was  at  liberty  to  sign  judgment,  the  plea  filed  being  a  fraud 
upon    the    judge's    order''.     And   judgment  may   be   signed   in    the 
Common    Pleas,    if   a  declaration    in   debt   demand   two    thousand 
pounds,  and  contain  several  counts,  each  of  which  states  a  less  sum, 
e.  g.  Jive  hundred  pounds,  and  the  defendant,  being  tinder  terms  of 
pleading  issuably,  plead  thereto,  that  he  does  not  owe  the  said  sum 
oi  Jive  hundred  pounds'".     But  if  the  defendant,  when  under  an  order 
to  plead  issuably,  put  in  a  plea  which,  though  informal,  goes  to  the 
substance  of  the  action,  the  plaintiff  cannot  sign  judgment,  as  for 
want  of  a  pleaf ;  nor  can  judgment  be  signed,  if  one  of  several  pleas 
be  merely  demurrableg. 

When  the  defendant  pleads  a  plea  not  adapted  to  the  nature  of  the 
action,  as  nil  debet  in  assumpsit^,  or  nan  assumpsit  in  dehi\  &c.  the 
plaintiff  may  consider  it  as  a  nullity,  and  sign  judgment.  But  the  plea 
of  nil  debet  in  an  action  of  debt  on  judgment}^,  or  not  guilty  in  an 
action  of  debt  on  a  penal  statute',  is  not  such  a  nullity  as  will  warrant 
the  plaintiff  in  signing  judgment,  nor  can  judgment  be  signed  in 
a  qui  tarn  action,  for  entitling  the  plea  with  the  names  of  the  parties, 
without  the  addition  of  qui  tarn,  &c.  to  the  plaintiff's  name'".  And 
it  seems  that  a  plea,  in  debt  for  1800/.   that  the  defendant  does  not 

a  1  Blac.  Rep.  376.  2  Wils.  117.  3  Wils.  IVO,  Lawes  on  Pleading,  529.   1  Chit.  Rep. 

33.  1  Moore,  431.  176,  i„  r/olis.     And  see  Lawes  on  Pleading, 

*>  Ante,  478,  9.  527,  &c.  5  Mod.  92.  2  Str.  1022.  Cas.  temp. 

c  3  Durnf.  &  East,  305.  and  see  1  East,  Hardw,  173.  S.C.  1  Chit.  Rep.  715,  16.  (a J. 

411.  Barnes,  514.  Ante,  AnS,  9.  and  the  cnses  there  cited,  as  to  the  validity  of 

"  2  Chit.  Rep.  292.  a  plea  of  not  guilty  in  assumpsit,  or   non  as- 

«  3  Bos.  &  Pul.  174.  but  see   1  Dowl.  &,  sumpsit  in  an  action  of  tort. 
Ryl-  473.  ijnte^  433. 

t  5  Durnf.  &.  East,  152.  and  see   1  Chit.  ^  2  Chit.  Rep.  239. 

Rep.  355.  fa).  1  Dowl.  &  Ryl.  359.  >  1  Durnf.  &  East,  462,  and  see  3  Bos.  & 

e  King  V.  Barber,  M.  30  Geo.  III.  K.  B.  Pul.  HI. 

*  Barnes,  257.  but  &ee  Cas.  temp,  Hardw.  m  7  East,  333. 
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owe  the  said  sum  of  10/.  above  demanded,  &c.  is  sufTicient,  and  the 
amount  may  be  rejectee!  as  surplusage".  In  the  King's  Bench,  when 
a  plea  is  clearly  absurd  on  the  lace  of  it,  as  where  it  attempts  to  set 
lip  as  a  defence,  a  judgment  recovere«l  in  the  Exchequer  in  Irelandj 
before  the  cause  of  action  accrued,  the  plaintilf  may  consider  it  as 
a  nullity,  and  sign  judgment  as  for  want  of  a  plea,  without  a  pre- 
vious application  to  the  court'' :  And  a  plea  of  set  off  for  money  due 
on  a  recognizance,  and  also  for  money  due  upon  promises,  pleaded  to 
an  action  of  debt  on  bond,  as  if  to  an  action  of  assumpsit,  was 
holden  in  that  court  to  be  a  nullity,  and  that  the  plaintiff  might  sign 
judgment*".  So,  where  a  sham  plea  was  pleaded,  of  judgments  re- 
covered in  the  court  of  piepoudre  in  Bartholomew  Fair,  in  terms 
obviously  denoting  fictitious  proceedings,  the  court  reprobated  the 
practice ;  and,  considering  the  plea  as  a  nullity,  suffered  the 
])Iaintiff  to  sign  judgment  as  for  want  of  a  plea,  and  made  the 
defendant's  attorney  pay  the  costs  of  it,  and  of  the  application''.  So, 
in  the  Common  Pleas,  where  the  defendant  pleaded  the  statute  of 
additions  in  abatement,  the  court  held  the  plea  to  be  a  nullity,  and 
gave  the  plaintiff  leave  to  sign  judgment*  :  and  Lord  Alvanley,  in 
ilelivering  tlie  opinion  of  the  court,  observed,  that  perhaps  it  would 
have  been  tiie  more  regular  mode  of  proceeding  for  the  plaintiff  to 
have  signed  judgment  as  for  want  of  a  plea,  without  any  application 
to  the  court,  and  thus  have  put  the  defendant  to  move  to  have  that 
judgmefit  set  aside*^.  In  the  latter  court,  if  the  defendant  plead 
a  subtle  plea,  to  ensnare  the  plaintiff,  the  court  will  permit  the  plaintilf 
to  sign  judgment,  unless  the  defendant  will  amend?.  But,  unless  the 
plea  be  manifestly  absurd  on  the  face  of  it,  the  plaintiff,  in  the  King's 
Bench,  will  not  be  justified  in  signing  judgment  as  for  want  of  a  plea, 
without  a  previous  a|)}>lication  to  the  court"" ;  which  is  also  necessary, 
after  the  defendant  has  been  ruled  to  abide  by  liis  plea'.  And  that 
court  will  not  grant  a  rule  for  the  plaintiff  to  sign  judgment  as  for 
want  of  a  plea,  merely  on  an  affidavit  that  the  plea  is  false,  unless 
it  be  also  shewn  that  it  is  vexatious,  and  calculated  to  create  un- 
necessary delay  and  exjjence"*.  If  the  defendant  plead  in  abatement, 
without  an  afltidavit  of  the  truth  of  the  plea',  or  a  plea  of  tender  with- 

a  1  Dowl.  «c  Ryl.  473.  '■  1  Chit.  Rep.  323.  in  nctis. 

b  1  Chit.  Rep.  523,  6.  in  notii.  and  see  4  '  Id.  365.  in  notis.  5  Maule  &  Sel.  518. 

Taunt.  663.  1  Dowl.  &  Ryl,  377.  S.  C. 

<:  2  Maule  &  Sel.  606.  k  i    Chit.   Rep.  324,   3.  .-ind  see  id.  535. 

•1  10  East,  237.  1  Dowl.   &   Ryl.  539.    but   see   1    Barn.  & 

e  5  Bos.  &  Pul.  595.  and  see  7  East,  533.  Cres.  236.  contra. 

2  New  [\ep.  C.  P.  188.  4  Taunt.  663.  '  Pr.  Reg.  C.  P.  4.  Forrest,  144.  and  see 

f  3  Bos.  &,  Pul.  398.  1  Str.  639. 2  Ld.  Raym.  1409.  S.  C.  2  Moore, 

8  3  Taunt.  339.  213.  but  see  1  Str.  63S. 
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out  ])ayin^  money  into  courta,  or  if,  after  craving  oyer  of  a  deed,  lie  do 
not  set  forth  the  vvliole  of  it'',  the  plaintiff,  in  either  of  these  cases,  may 
sign  judgment  as  for  want  of  a  plea.  But  judgment  cannot  be  signed, 
in  the  King's  Bench,  after  a  plea  in  abatement,  because  the  affidavit  to 
verify  the  truth  of  it  was  sworn  before  the  defendant's  attorneyc : 
And  in  general,  when  the  matter  is  doubtful,  it  is  the  safest  course 
not  to  sign  judgment,  but  to  take  issue  on  the  plea,  demur  thereto, 
or  move  the  court  to  set  it  aside"*. 

When  sham  pleas,  however,  are  pleaded,  calculated  to  raise  issues 
requiring  different  modes  of  trial,  as  a  set  off  for  money  due  on  a 
recognizance  or  judgment,  the  issue  upon  which  is  triable  by  the 
record,  and  for  money  due  on  simple  contract,  the  issue  upon  which 
is  triable  by  the  country,  the  court  of  King's  Bench,  on  an  affidavit 
that  the  pleas  are  false,  will  suffer  the  plaintiff  to  sign  judgment  as 
for  want  of  a  plea,  and  make  the  defendant  or  his  attorney  pay  the 
costs  occasioned  by  the  pleas,  with  the  costs  of  the  application*.  So, 
where  a  sham  plea  is  such  as  to  make  it  necessary  for  the  plaintiff's 
attorney  to  consult  counsel,  and  thereby  cause  delay  and  expence, 
the  court  will  permit  the  plaintiff  to  sign  judgment,  and  make  the 
attorney  pay  the  costs' :  And,  in  a  similar  case,  the  costs  were  ordered 
to  be  paid  by  the  attorney,  though  it  appeared  that  he  was  expressly 
instructed  by  the  defendant  to  plead  a  dilatory  plea^.  To  support  a 
motion  for  leave  to  sign  judgment  for  want  of  a  plea,  on  the  ground 
that  improper  pleas  have  been  pleaded,  there  must  be  an  affidavit,  in 
the  King's  Bench,  that  they  are  untrue^.  But  if  such  pleas  have  been 
j)leaded  under  a  rule  to  plead  double,  it  is  not  necessary  first  to  move 
to  set  aside  the  rule\ 

When  the  defendant  pleads  before  he  has  appeared',  or  taken  the 
declaration  out  of  the  office'',  or  before  the  bail  are  perfected  in  a 
bailable  cause',  the  plaintifl'  may  consider  the  plea  as  a  nullity,  and 
sign  judgment.  So,  if  the  defendant  plead  in  abatement  after  a 
general  imparlance,  or  to  the  jurisdiction  of  the  court  after  a  special 

a  1  Sti-.  638.  Barnes,  252.  S.  C.  2  Chit.  Rep.  535. 

''4  Duriif.  &  East,  370.  Slalerv.  Home,  t  1  Chit.  Rep.  182. 

E.  34  Geo.   III.  K.  B.   3  Duriif.  &  East,  h  2  Barn.  &  Aid.  777.   1  Chit.  Rep.  564. 

662,  3.  S.  C. 

c  3  Maulft  &  Sel.  154.  •  2  chit.  Rep.  8. 

«1  Ante,   479.    but    see    4  Taunt.  668.    2  k  1  c^it.  Rep.  735.  Imp.  C.  P.  6  Ed.  398. 

Moore,  213.  2  Chit.  Rep.  7.  (a),  but  see  1  Bos.  &  Pul. 

"2  Barn.  &  Aid.   197.   and  see  1   Chit.  341.  semh.  contra.   1   Chit.   Rep.   735.   (a). 

Rep.  564.  (a).  2  Chit.  Rep.  7. 

f  2    Barn.   &  Aid.  199,  5  Barn.  &  Aid.  '  Ante,  471. 
750,  751.   (a).   1    Dowl.  &   Ryl.   446.   448. 
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iiraparlance,  the  plaintifT,  we  have  seen',  may  sign  judgment  as  for 
want  of  a  plea  :  And  judgment  may  be  signed,  when  he  j)leads  in 
abatement,  after  the  expiration  o{  four  days  inclusive  from  the  de- 
Kvery  or  filing  and  notice  of  declaration'".  So,  if  the  defendant  ]>lead 
in  abatement  to  one  count,  and  in  bar  to  others,  after  i\\c  fuur  days 
allowed  for  pleading  in  abatement,  it  seems  that  the  ])laintilf  may 
sign  judgment"".  But  a  judge's  summons  returnable  before  judgment 
signed,  though  after  the  time  for  pleatiing  has  expired,  operates  as 
a  stay  of  proceedings'^ ;  therefore,  the  plaintiff  in  such  case  cannot 
sign  judgment,  without  first  attending  the  summons'' ;  And, in  general, 
though  a  plea  bo  not  pleaded  in  due  time,  yet  if  the  other  party  do 
not  take  advantage  of  it  immediately,  the  defendant  may  deliver  his 
plea  nt  any  time  before  judgment  is  actually  signed  against  him*. 

In  the  King's  Bench,  when  a  j)lea  of  solvit  ud  diem,  which  ought 
to  be  delivered  to  the  j)laintifl''s  attorney,  is  entered  in  the  general 
issue  book*^,  or  a  plea  is  Jiled  in  the  office  of  the  clerk  of  the  papers, 
that  ought  to  be  delivered  to  the  plaintiff's  attorney^,  the  plaintiff 
may  consider  it  as  a  nullity,  and  sign  judgment  ;  as  he  may  also,  in 
the  Common  Pleas,  if  the  general  issue  be  not  delivered  in  Jorm^',  or 
if  a  plea  be  pleaded  by  an  attorney  of  another  court' :  and  judgment 
may  be  signed  in  that  court,  «hen  a  defendant  files  two  pleas  at 
several  times  on  the  same  day,  in  order  to  mislead  the  plaintiff  by  the 
second  plea*^.  So,  if  several  pleas  be  filed,  to  the  whole  or  pari  of  a 
declaration,  without  a  rule  to  plead  several  matters  being  drawn  up, 
or  instructions  given  for  it  to  the  clerk  of  the  rules,  they  are  con- 
sidered in  the  King's  Bench  as  a  nullity,  and  the  plaintiff  may  sign 
judgment' ;  though  it  seems  that,  in  the  Common  Pleas,  the  practice 
is  for  the  defendant  to  apply  to  the  court  to  strike  out  one  of  them'": 

»  /Inle,  469.  483.  h    Cas.  Pr.  C.  P.  1 26.    Pr.  Reg.  306.  S.  C. 

i*  1  Diinif.  &  East,  277.  689.  Bnrnes,   239.    S.  P.   Gibson  v.  Housemiin,V.. 

«:  Martindale  v.  Harding,  M.  58  Geo.  III.  36  Geo.  III.  K.  B.  1  Chit.  Rep.  647.  (a). 

K.  B.   1  Chit.  Rep.  716.  in  notis.  >  Baines,  259.  Pr.  Reg.  307.  S.  C.  But  if 

d  1  Chit.  Rep.  93.  Ante,  476.  the  plaintiff  take  a   plea  out  of  the  office, 

*  1  Duriif.  &  East,  16.  4  Duiiif.  &.  East,  and  keep  it,   he  waives  any  objection  to  the 

)95,  6.  5  Durnf.  Sc  East,  35.  pica,    on    the    ground    of  its   having  been 

^  5  Duinf.  &  East,  661.  pleaded    by   a    new   attorney,    without    an 

8  2  Barn.  &  Aid.   392.    1  Chit.  Rep.  211.  order  to  change  the  attorney.  2  New   Rep. 

S.  C.  Id.  225.  But  the  general  issue  may  be  C.  P.  309.  but  see  Barnes  232.  semb.  contra. 

filed  with  the  clerk  of  the  judgments.  Id.  ^  3  Taunt.  386. 

715.   And  see   B..T.<2Jac.  I.  R.  T.  \6  Car.  *  Per  Duller,  .1.   in  Bedford  and    Gal  field, 

!I.  R.  M.   2  W.  &  M.  K.  B.  as  to  delivering  H.  26  Geo.  III.  K.  B.  Ante,  478,  9.  61U. 

pleas,  that  ought  to  be  fled  in  the  office  of  ™   I  Bos.  &  Pul.  415. 
the  clerk  of  the  papers. 
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And,  ill  both  courts,  the  plaiiililt'  may  sign  judgment,  if  the  plea,  when 
necessary,  be  not  signed  by  a  counsel,  or  serjeant^ 

A  judgment  by  default,  \ve  have  seen%  is  irregular,  when  the  de- 
fendant, in  an  action  not  bailable,  has  not  been  served  with  a  copy  of 
process ;  or  when  there  has  been  no  declaration  regularly  delivered  or 
filed,  and  notice  thereof  given  to  the  defendant*^ ;  or  when  it  is  signed 
before  the  defendant's  appearance,  or  without  entering  a  rule  to  plead, 
or  demanding  a  ])lea,  when  necessary  ;  or  before  the  time  for  pleading 
is  expired  ;  or  after  a  plea  has  been  regularly  delivered  or  filed* :  And 
when  the  plaintiff  declares  absolutely,  before  the  defendant  has  ap- 
peared, he  cannot  sign  judgment,  after  plea,  for  want  of  his  appearance*^. 
So,  if  a  defendant  accept  a  declaration,  and  act  as  if  an  appearance 
had  been  entered  for  him,  the  court  will  not  afterwards  permit  him  to 
set  aside  a  judgment,  on  the  ground  of  his  not  having  appeared^.  And 
an  irregular  judgment  cannot  be  set  aside,  after  the  defendant  has 
given  a  cognovit^  ;  or  attended  and  cross  examined  the  witnesses,  on 
the  execution  of  a  writ  of  inquiry'. 

The  plaintiff  may  waive  a  judgment  by  defauli"*;  or,  if  irregular, 
the  defendant  may  move  the  court  to  set  it  aside.  But  the  motion  for 
this  purpose  must  be  made  in  term-time,  or  notice  given  of  it  in 
vacation,  two  days  at  least  before  the  day  appointed  for  executing  the 
inquiry'.  And,  in  the  Common  Pleas,  it  is  said  there  can  be  no 
motion  to  set  aside  a  judgment  the  last  day  of  term,  unless  it  appear 
that  the  defendant  could  not  have  applied  sooner'".  If  the  judgment 
be  regular,  yet  when  the  plaintiff  has  not  lost  a  trial,  the  courts  on 
motion  will  set  it  aside,  upon  an  affidavit  of  merits ;  the  defendant 
undertaking  to  pay  the  costs",  to  plead  issuably  instanter^,  take  short 
notice  of  triaP,  and  give  judgment  of  the  term,  when  necessary,  so  as 
to  put  the  plaintiff  in  the  same  situation  as  if  the  judgment  had  not 

»  R.  E.  18  Car.  II.  K.  B.  and  see  6  Durnf.  „  Cas.  Vi:  C.  P.  ISO.  /4nle,  504. 

&  East,  496.  2  Chit.  Rep.  319.  n   i  Salk.  402.  2  Salk.  518.    Barnes,  242. 

b  Pr.  Reg.  282.   3  Bos.   &    Pul.  171.   3        1  Chit.  Kep.  226.  232. 

Taunt.  386.  2  iMoore,  220.  o  Ir.stanler,  it  has  been  said,  means  within 

c  Ante,  562.  twenty  four  hours.    Pryce  v.  Hodgson,  E.  25 

d  4  Taunt.  818.  Geo.  III.  K.  B.  and   see  I  Taunt.  343.  Sed 

*  Id.  545.  qnrere,  by  whom  this  account  of  hours  is  to 

fPerCur.  M.  44  Geo.  III.  K.  B.  be  kept;  and  whether  inUanter,  as  applied 

E  1  New  Rep.  C.  P.  309.  to  the  subject  matter,  may  not  more  proper- 
<>  7    Durnf.    &,     East,    206.    Ante,  2-i3.       ly  be  taken  to  mean,  "  before  the  rising  of 

609.  the  court,"  when  the  act  is  to  be  done  in 

'  4  Taunt.  545.  court ;  or  "  before  the  shutting  of  the  office 

I*  T.  23  Car.  1.  K.  B.  Gas.  Pr.  C.  P.   124.       on  the  same  night,"  when  the  act  is  to  be 

Pr.  Reg.  294.  Barnes,  251.  S.  C.  done  there  ?   6  East,  587.  fbj. 

'  Aide,  562.  P  Barnes,  242.  1  Chit.  Rep.  226.  232. 
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been  set  aside'  :  Aiul  this  has  been  done,  under  particular  circimi- 
stances,  in  ejectment  as  well  as  in  other  actions''.  Kiit  the  court  of 
Common  Pleas  refused  to  set  aside  a  judf^nicnt  and  execution  in 
ejectment,  in  order  to  let  in  a  person  to  defend  ;  thouyh  he  made  an 
affidavit,  setting  forth  a  clear  title,  and  oflercd  to  pay  costs'.  So, 
where  a  plaintiH'  had  obtained  judgment  and  possession  in  an  unde- 
fended ejectment,  without  collusion,  and  had  sold  part  of  the  pre- 
mises, and  transferred  the  possession,  that  court  would  not  let  in  the 
landlord,  from  whom  his  tenants  hud  concealed  the  ejectment,  to 
appear  and  defend  it,  on  payment  of  costs'' :  And  in  general,  the 
courts  will  not  set  aside  a  reguhir  judgment,  to  give  the  defendant 
advantage  oi"  a  nicety  in  pleading" ;  or  to  let  him  in  to  i)lead  any 
matter  which  does  not  go  to  the  merits  of  the  caused  So,  where  a 
defendant,  having  a  good  legal  defence,  had  refused  equitahle  terms 
of  compromise,  the  court  of  Common  Pleas  would  not  set  aside  the 
judgment,  and  permit  him  to  plead*^.  But  the  statute  of  limitations 
is  considered  as  a  plea  to  the  merits'"  :  And,  in  the  Common  Pleas, 
the  defendant  has  been  allowed  to  plead  his  bankruptcy',  or  infancy''. 
In  the  King's  Bcncli,  the  affidavit  of  merits  must  appear  to  have 
been  made  by  the  defendant,  or  his  attorney  or  agent' :  And  an 
affidavit,  that  the  defendant  is  advised  and  believes  he  has  a  good 
defence  to  the  action,  will  not  satisfy  the  condition  of  a  rule,  which 
requires  him  to  swear  to  a  good  defence  "  on  the  merits'"."  In 
general,  the  affidavit  is  made  by  the  defendant's  attorney"  ;  and,  in  the 
Common  Pleas,  if  it  be  made  by  any  other  person  than  the  defen- 
dant, he  must  swear  either  that  he  is  the  defendant's  attorney,  or 
managing  clerk  to  the  defendant's  attorney".  On  setting  aside  a 
judgment  and  execution  for  irregularity,  the  court  of  King's  Bench 
will  restrain  the  defendant  from  bringing  an  action  of  trespass,  unless 
a  strong  case  for  damages  be  shewn''. 

A  judgment  by  default  is  interlocutory  or  final.     When  the  action 
sounds  in  damages,  as  in  assumpsit,  covenant,  trover,  trespass,  &c. 

^  2  SU-.  823.  975.  1  Kenyon,  343.  1  Bur.  g  4  Taunt.  885. 

568.  Per  Cwr.  T.  24  Geo.  III.  K.  B.  ^2  Durnf.    &    East,    390.   Mackenzie  v. 

b  2  Str.  975.  1  Kenyon,  380.  4  Bur.  1996.  Higgins,  H.  22  Geo.  III.  K.  B.   I  Bos.  fie 

and  see  4  Maule  &  Stl.  300.  7  Taunt.  9,  48.  Pul.  228.  Ante,  477. 
Aa.  Eject.  2  Ed.  223.  Ante,  544,  5.  '  1  Bos.  &  Pul.  52. 

c  3  TaunU  506.  k  5  Taunt.  856.  1  Marsh.  391.  S.  C. 

d  4  Taunt.  820.  and  see  8  Taunt.  533.  2  '  1  Chit.  Rep.  97. 

Moore,  581.  ,  ">   1    Dowl.  &  Kyi.  155. 

e  2  Str.  1242.  "  Per  Cur.  II.  37  Geo.  III.  K.  H. 

•  1  Blac.  Kep.   35.   ikajlrd  v,  liownlrce,  "  3  Taunt.  403. 

E.  24  Geo.  111.  K.  B.  k*   1  Chil.  Ucp.  134.  and  sec  id.  238. 
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llic  jud^incnt  is  only  interlocutory,  "that  the  plaintiff' ought  to  re- 
cover his  damages,"  leaving  the  amount  of  them  to  be  afterwards 
ascertained":  And  the  judgment  for  the  plaintiff,  in  these  actions,  is 
also  interlocutory,  on  demurrer,  or  nul  tiel  record.  In  deht^  the 
judgment  is  commonly  _^Ma/'' ;  though,  where  the  damages  are  con- 
siderable, a  writ  of  inquiry  is  sometimes  necessary  for  assessing  them. 
In  actions  on  the  statute  2  &  3  Edw.Vl.  for  not  setting  out  tithes,  there 
must  be  a  writ  of  inquiry,  after  judgment  by  default,  to  ascertain  the 
value  of  the  tithes'^ :  So,  in  an  action  of  debt  for  foreign  money,  a 
jury  must  find  the  value  of  the  raoney'^:  And  it  seems,  that  in  debt 
for  use  and  occupation,  a  writ  of  inquiry  is  necessary,  after  judgment 
by  default,  before  signing  final  judgment".  An  interlocutory  judg- 
ment is  signed  on  four-penny  stamp.ed  paper,  with  the  clerk  of  the 
judgments  in  the  King's  Bench,  or  prothonotaries  in  the  Common 
Pleas  ;  an  incipitur  being  first  entered  on  a  roll,  of  the  term  it  is 
si^-ned.  Final  judgment  is  signed  on  a  ten  shilling  stamped  paper'; 
and,  no  rule  for  judgment  being  necessary,  the  plaintiff  may  in  general 
proceed  immediately  to  tax  his  costs,  and  take  out  execution. 

Formerly,  it  appears,  no  judgments,  either  by  non  sum  informatus 
or  nihil  dicit,  could  have  been  entered  of  record  in  the  Common 
Pleas,  without  the  notice  and  commandment  of  the  judges  ;  nor  any 
costs  of  suit  given  upon  any  of  the  said  judgments,  before  the  costs  were 
taxed  and  allowed  by  some  of  the  judges  of  this  court.  Afterwards, 
the  prothonotaries  were  deputed  and  appointed  by  the  court,  to  take 
order  for  the  entering  of  all  such  judgments,  before  they  were  entered 
of  record  ;  and  a  rule  was  made  for  preventing  abuses,  that  "  no 
clerk  or  attorney  should  enter  of  record  any  of  the  said  judgments,  or 
set  down  any  costs  of  suit  thereon,  before  the  said  costs  were  rated 
and  allowed  by  one  of  the  judges  of  this  court,  or  by  the  prothonotary 
in  whose  office  the  same  should  be  entered  of  record,  and  warrant 
given  by  him,  under  his  hand,  for  the  entering  of  the  said  judgment*  ;'* 
And,  by  a  subsequent  rule,  "  the  prothonotaries  shall  not  sign  any 
judgment  by  confession,  either  by  non  sum  injhrmatus  or  nihil  dicit, 
unless  the  same  be  brought  to  be  signed  within  twenty  days  after  the 
end  of  Trinity,  Michaelmas,  or  Hilary  term,  and  at  or  before  the 
first  day  of  Trinity  term,  in  every  year  ;  unless  the  attorney  or  clerk 
do  produce  before  them  a  warrant  or  warrants  of  attorney,  bearing 
date  after  the  end  of  such  term,  and  then  the  judgments  on  such  war- 

»  Append.  Clmp.  XXIII.  §  32,  &c.  d  35  Geo.  III.  c  184.  Sched,  Part  II.  § 

b  Id.%  68,  &c.  HI. 

c  b  Barn.  &.   AiJ.  835.    1    Dowl.   &  Kyi.  e  k.  E.  1 1  Juc.  I.  C.  P. 
5:9.  S.  C. 
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rants  so  produced,  may  be  signed  at  or  before  tbe  essoin  day  of  tbe 
succeedinn^  terra  in  every  year,  and  not  after'."  But,  notwithstanding 
this  rule,  judgments  are  now  signed  at  any  time  in  (he  vacation''.  It 
is  also  a  rule  in  the  Common  Pleas,  that  "  no  judgment  whatever, 
except  final  judgments  upon  posteas  and  writs  of  inquiry  and  non 
prosses,  shall  be  signed  by  any  of  the  prothonotaries  of  this  court, 
unless  the  stamj)  of  the  clerk  of  the  warrants  be  first  impressed  on  the 
paper  whereon  such  judgment  is  to  be  signed,  whereby  it  may  appear 
that  warrants  of  attorney  are  duly  filed''."  And  accordingly,  the 
practice  in  that  court,  on  signing  judgment  f)y  default,  &.c.  is  to  file 
the  warrants  of  attorney  on  unstamped  parchment,  with  the  clerk  of 
the  warrants,  who  marks  the  judgment  paper,  before  judgment  is 
signed  thereon  by  the  ])rothonotaries. 

In  the  King's  Bench  by  bill,  or  in  the  Common  Pleas,  jtuigments 
by  default  are  entered  on  a  roll  of  the  term  of  vviiich  they  are  signed  ; 
but,  in  the  King's  Bench  by  original^  they  are  entered  of  the  term  of 
the  declaration  :  And,  in  the  latter  court,  the  entry  is  the  same, 
whether  the  judgment  be  for  want  of  a  plea,  or  for  not  rejoining,  sur- 
rebutting, or  joining  in  demurrer,  or  for  not  returning  the  paper 
book  ;  but  in  the  Common  Pleas,  where  the  ])leadings  are  supposed 
io  be  entered  of  record  as  they  are  pleaded,  the  judgment  roll  states 
the  previous  proceedings,  and  the  particular  default  upon  which  the 
judgment  is  given.  In  the  King's  Bench,  the  entries  are  made  by 
the  plaintiff's  attorney  ;  in  the  Common  Pleas,  by  the  clerk  of  the 
judgments,  with  whom  the  writ  of  inquiry  is  left  for  that  purpose*^ ; 
a«d  there  is  no  necessity,  in  that  court,  for  a  subsequent  continuance 
between  the  parties,  after  judgment  by  default,  and  writ  of  inquiry 
awarded'' :  but,  in  the  King's  Bench,  it  is  said  to  be  otherwise. 

After  interlocutory  judgment,  the  amount  of  the  damages  sustained 
by  the  plaintiiris  ascertained,  either  by  reference  to  the  master  in  the 
King's  Bench,  or  prothonotaries  in  the  Common  Pleas,  or  by  writ  ot 
inquiry.  In  general,  a  writ  of  inquiry  is  awarded  :  but  this  is  a  mere 
inquest  of  office,  to  inform  the  conscience  of  the  court ;  who,  if  they 
please,  may  themselves  assess  the  damages,  with  the  assent  ot  the 
I)lainti<n,  or  direct  them  to  be  assessed  by  the  proper  officer :  And  it 

"  R.T.  29  Car.  II.  reg.  5.  C.  P.  Wils.  61,  2.  Doug.  316.  fVaCton  v.  Preiton, 

b  Id.  (a).  E.  23  Geo.  III.  C  P.   1  H.  Blac.  252.  529. 

«  R.  M.  5  Geo.  II.  C.  P.  and  sec  R.  II.  U  542.  4   Durnf.   &   East,   275.    7  Durnf.  <c 

&  15  Car.   II.  reg.  2.  K.  II.  2  &  3  Jac.  II.  East,  446,  7.  4  Taunt.  148,  9.  1  Chit  Rep. 

C.  V.  Ante,  92.  G21.  n.   And   in   confirmation  of  this  doc- 

^  R.T.  13Geo.  II.  C.  P.  trine,  it  maybe  observed,   that  the  courts 

«  1 1  Co.  6.  h.  Yelv.  97.    1  Rol.  Abr.  486.  have  tlie  power  of  setting  aside  inquisitions 

f  a  vjduud.  107.(2.)  2  Wils,  372.374.  3  lor  small   or  excessive   damao'Cii    and  in 
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is  accor(lin{?ly  the  practice,  ii)  actious  upon  bills  of  oxcliange  and  pro- 
missory notes,  instead  of  executins^  a  writ  of  inquiry,  to  apply  to  the 
court  in  terra  lime%  or  to  a  judj^e  in  vacation'',  on  an  affidavif^  of  the 
nature  of  the  action,  &c.  for  a  rule  or  suramong  to  shew  cause,  why 
it  should  not  be  referred  to  the  master  in  the  King's  Bench  or  pro- 
thonotaries  in  the  Common  Pleas'^,  to  see  what  is  due  for  principal 
and  interest,  and  to  tax  the  plaintiff  his  costs,  and  why  final  judg- 
ment should  not  be  signed  for  that  sum,  without  executing  a  writ  of 
inquiry  ;  upon  which  the  court  or  judge  will  make  an  absolute  rule 
or  order%  on  an  affidavit  of  service,  unless  good  cause  be  shewn  to 
the  contrary*^:  And  a  similar  rule  or  order  may  be  obtained,  in  actions 
on  covenants  for  the  payment  of  a  sum  certain^,  as  upon  a  mortgage'', 
or  for  rent',  or  arrears  of  an  annuity'',  &c. ;  or  on  an  award'.  So, 
where  there  was  a  demurrer  to  one  count  on  a  bill  of  exchange,  and 
judgment  for  the  plaintiff,  and  a  plea  to  other  counts  on  which  issue 
was  joined,  the  court  of  Ring's  Bench  referred  it  to  the  master,  to  see 
what  was  due  to  the  plaintiff  on  the  former'".  In  such  case,  however, 
a  nolle  prosequi  must  be  entered  on  the  other  counts".  But  this 
entry  need  not  be  made  before  the  reference  to  the  master  :  It  is  suf- 
ficient if  done  at  any  time  before  final  judgment".  In  the  Exchequer, 
it  was  not  formerly  usual  to  refer  the  question  of  damages  to  the 
master,  in  actions  upon  bills  of  exchange,  &cP.  ;  but  this  practice  has 
since  been  adopted,  and  put  upon  the  same  footing  as  in  the  other 
courts^. 

The  practice  we  are  now  speaking  of  is  confined  to  cases,  where  it 
appears  on  the  declaration,  that  the  action  is  brought  upon  bills  of 
exchange  or  promissory  notes%  or  other  actions  wherein  the  quantum 
of  damages  depends  on  figures,  and  may  be  as  well  ascertained  by 
the  master  or  prothonotaries,  as  before  a  jury :  And  therefore, 
where  the  defendant  had  suffered  judgment  by  default,  in  an  action  of 

some  cases,  of  increasing  them.  Say.  Dam.  s  Doug.  316. 

173,   &c.  and   see   J   Rol,  Abr.  372.  Com.  ''  8  Durnf.  &  East,  32(5.   and  see  2  Chit. 

Dig.  tit.  Damages,  E.  1,  2.  Rep.  234,  5.  263.  fa). 

a  Per  Cur.  T.  25  Geo.  III.  K.  ]i.  '  8  Durnf.  &,  East,   410.  G  Taunt.   33G. 

•>  2  Smith  R.  46,  7.  in  notis.  S.  C.  but  see  14  East,  622. 

c  Append.  Chap.  XXI 11.  §  3U.  ^2  Chit.  Rep.  32. 

d  1  H.  Blac.  341.  i  Per  Cur.  in  Meggison  6f ,K.  R. 

'^  Append.   Chap.   XXIII.  §    31.   1    Chit.  »"  7  Durnf.  &  East;  473. 

Rep.  469.   [bj.  n  2  Smith.  R.  46,  7.  in  nolis. 

f  4   Durnf.  &   East,  273.  and  see    1    II.  »  Per  Cur.  H.  48  Geo.  HI.  K.  B. 

Blac.  232.  329.  341.  2  Bos.  &  Pul.  33.  And  P  1  Anstr.  249. 

for  the  form  of  the  judgment  upon  this  rule,  i  4  Price,  134.  Chitty  on  Bills,  5  Ed.  474. 

see    Append.   Chap.   XXIII,   §   32,   3,  4.  '  8  Durnf.  &  East,  648. 
Chap.  XXXII,  §  7. 
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assumptiit  ou  a  foreign  judgment,  the  court  of  King's  Bench  refused 
to  make   tlic  rule  absolute,   for  a   reference   to   the  master ;  saying, 
this   was   an   attempt   to   carry  the  rule    further    than  had    yet  been 
(lone;  and  as  there  was  no  instance  ol'the  kind,  they  would  not  make 
a   precedent   for  it".     In    a    subsequent  case*",  the   court  refused   to 
make   the  rule  absolute,  in   an   action    upon   a  bill  of  exchange   for 
foreign  money ;    tlie   value  of  which  is    uncertain,   and    can  only  be 
ascertained  by  a  jury' :  and,  in  another  case'',  they  would  not  direct 
the  master  to  allow  re-exchange^  in  an  action    upon    a  bill  of  ex- 
change drawn  in  /Scotland,  upon  and  accepted    by   the  defendant  in 
England.     It  should    also    be  observed,  that  sucli  a  rule  cannot  be 
had  in  assumpsil  for  a  sum  certain,  due  upon  an  agreement'  ;   or  in  an 
action  upon  a  bottomree  bond*^ ;  or  to  ascertain  the  damages  sustained 
by  the  plaintid',  in  an  action  of  debt  on  a  judgment  recovered    on  a 
bill  of  exchange^:    And  in  covenant  on  a  deed,  whereby  the  plaintiffs 
covenanted  to  indemnify  the  Bank  of  England  against  advances  to 
L.  and  li.   on  bills  to  the  amount  of  100,000/.  and  the  defendant  and 
others  agreed  to  sub-indemnify  the  plaintiffs  to  the  same  amount,  in 
certain  aliquot    proj)ortions  of  which  the  defendant's  [)roj)ortion  was 
5000/.,   and   the  plaintiffs  alleged   that  they  had  been  obliged  to  pay 
the  whole  100,000/.  to  the  Bank,  and  demanded  of  the  defendant  his 
proportion  of  5000/.,    in  which  action  the  plaintiffs  had  judgment  on 
demurrer  ;  the  court  of  King's  Bench  refused  to  refer  it  to  the  master, 
to  compute  the  principal  and  interest  due  on  the  deed,  considering 
that  it  was  not  a  mere  question  of  computation  of  principal  and  in- 
terest,  but   that  it  was  open   to  the  defendant,    before  the  sheriff's 
jury,  to  enter  into  questions  of  collateral  satisfaction  of  the  plaintifl[''s 
demand,  from  securities  and  effects  of   L.  and  B.  the  principals,  in 
their  hands''. 

In  the  King's  Bench,  where  interlocutory  judgment  was  signed, 
and  the  plaintiff  died  on  a  subsequent  day  in  the  term,  the  court 
granted  a  rule  to  comjiutc  principal  and  interest  on  the  bill  on  which 
the  action  was  brought' :  and  a  similar  rule  was  made  absolute,  ou 
producing  a  copy  of  the  bill,  verified  by  affidavit  of  the  plaintiff's 
attorney  ;  the  original  having  been  stolen  out  of  his  pocket,  and  no 

*  4  Dmnf.  &  Kast,  493.  and  see  1  Maule       Rep.  6'21.  627. 

St  Sel.  173.   4  Campb.   380.    1    Stark.    M.  d   12  East,  420. 

Pri.  219.  S.  C.  by  which   it  appears,  tliat  c  Per  Cur.  U.  37  Geo,  111.  K.  B. 

the  plaintiff  is  not  entitled  to  interest  on  a  '  Palin  v.  Nicholson,  E.  38  Geo.  III.  K.  C. 

f-ireign  judgment.  K  8  Durnf,  &  East,  395.  2  Chit.  Rtp.  233. 

•»  5  Dunif.  &  East,  87.  ''   14  Fiast,  622. 

*  Cio.  J-Ui^.  530.  Cro.  Jac.  618.  1  Chil.  '  1  Manic  &  Scl.  22y. 
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tidinjjs  of  it   ol)taillC(l^     The  plaintiff,    in  the  King's  Bench,    may 
obtain  a  rule  for  referring  a  bill  of  exchange  to  the  master,  on   the 
day  on  which  interlocutory  judgment  is  signed  for  want  of  a  plea'',  or 
for  not  producing  the  record'^ ;  but  where  it  is  signed  upon  demurrer, 
it  has  been  the  practice  not  to  move  for  such  rule   until   the  following 
day'' :  And,  in  that  court,  the  rule  absolute  for  computing  principal 
and  interest  on  a  bill  of  exchange,  must  be  served  on  the  defendant, 
before  final  judgment  can  be  signed,  as  well  as  the  rule  wist';  and 
in  serving  the  latter  rule,  where  there  are  two  defendants,   the  service 
should  be  on  both*^;  but  it  is   suflicient  to   serve  a  copy  of  the  rule, 
without  sliewing  the  originaK.    It  has  also  been  decided,  in  the  King's 
Bench,  that  the  plaintiff's  attorney  is  not  bound  to  serve  the  defendant 
with  notice  of  computing  principal  and  interest,  on  a  rule  ororder  of 
reference^,  or  a  copy  of  the   master's  appointment  for  that  purpose'', 
unless  the  defendant  has  obtained  and  served  him  with  a  rule  to  be 
i)resent  at  the  taxation' ;  the  defendant  having  notice  of  the  proceed- 
in"*,  by  service  of  the  rule  nisi,  so  as  to  be  present  if  he  pleases.    But, 
in  the  Common  Pleas,  notice  must  be  given  to  the  defendant,  of  the 
prothonotary's  appointment  to  compute  principal  and  interest  on  a 
bil  of  exchange^ :  The  reason  is  said  to  be,   that  this  proceeding  of  a 
reference  to  the  prothonotary  is  substituted  for  a  writ  of  inquiry ;  and 
as  it  is  necessary  for  the  plaintiff  to  give  notice  to  the   defendant  of 
the  execution  of  such  writ,  so  he  must  give  him  notice  of  the  pro- 
thonotary's appointment  to  compute  principal  and  interest,   in  order 
that  he  may  have  an  opportunity  of  bringing  forward  any  facts  which 
may  have  occurred,   to   reduce  the  sum    which  the  plaintiff  seeks  to 
recover'.     And  where  judgment  has  gone  by  default  on  a  promissory 
note,   no  irregularity  previous  to  the  judgment  can  be  shewn  as  cause 
against  referring  the  note  to  the  master  or  prothonotary'".     After  an 
award  of  a  writ  of  inquiry  of  damages,   if  final  judgment  be  given 
for  a  certain  sum,  with  the  plaintiff's  assent,  it  is  no  cause  of  error, 
although  the  record  contain  no  entry  of  an  inquisition  executed". 

»  3  Maule   &  Sel.   2S1.   and  see  2  Chit.  was  ruled  by  Bayley,  J.    in  H.   56  Geo.  III. 

Rep.  233.  faj.  K.  B.  1  Chit.  Rep.   467.   innotis;  and   see 

b  3  Maule  &  Sel.  109.  the  cases  of  Clark  v.  Wood,   and   Farnei-  v. 

c  3  Barn.  &  Aid.    "52.    1  Dowl.  &  Ryl.  Wood,  E.  56  Geo.  III.  K.  B.   Id.  466.  (a). 

444.  S.  C.  accord. 

**  3  Maule  &  Sel.  109.    and   see  3  Smith  h  i  Chit.  Rep.  469, 'TO.  693. 

R.  179.  i  Id.  693. 

e  1  Chit.  Rep.  466.  468.  k  4  Taunt.  487. 

♦"  Flindt  V.  Bignell  &  another,  M.  56  Geo.  1  /d,  ibid. 

III.  K.  B.  1  Chit.  Rep.  466.  (aj.  ^  1  Bos,  &  Tul.  369.  2  Chit.  Rep.  119. 

g  Sellers  V.   Tnflon,  U.  54  Geo.  III.  K.  B.  n  4  'faunt.  148. 
hup.  K,  B.  y  td.  41)6,  7.  The  tame  point 
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A  writ  of  inquiry  of  damages  is  a  judicial  Avrit,  issuing  out  of  the 
court  where  the  action  is  brought,  and  directed  to  the  sheriff  of  the 
county  where  the  venue  is  laid";  setting  forth  the  proceedings 
which  have  been  had  in  the  cause  ;  "  and  that  the  plaintiff  ought  to 
"  recover  his  damages,  by  occasion  of  tfie  premises  :  But  because  it 
"  is  unknown  what  damages  he  hath  sustained  by  occasion  tliereof, 
"  the  sh(Milf  is  commanded,  that  l)y  (he  oath  of  twelve  honest  and 
"  lawful  men  of  his  county,  he  diligently  inquire  the  same ;  and  re- 
"  turn  the  inquisition  into  court*"."  It  was  formerly  doubted,  whether 
a  writ  of  inquiry  could  be  directed  to  the  sheriff  of  a  fVelch  county"  ; 
but  it  is  now  settled  (hat  it  may*^. 

In  an  action  on  the  case  upon  two  promises,  there  was  judgment 
by  default  as  to  the  first  promise,  and  as  to  the  second,  a  nolle  pro- 
sequi :  A  writ  of  inquiry  was  taken  out,  to  inquire  what  damages 
the  plaintiff  had  sustained,  by  occasion  of  the  premises  ;  and  upon 
the  re(urn  of  this,  it  was  moved  to  amend  the  writ,  and  make  it,  by 
occasion  of  the  not  performing  of  the  first  promise  :  And  upon  the 
authority  of  Baker  against  Campbell",  the  writ  was  amended  in 
this  case  ;  the  record  of  the  judgment  by  default  bciing  a  warrant  to 
amend  by^  So,  if  the  award  of  the  writ  of  inquiry  on  the  roll  be 
right,   the  teste  of  the  writ,  if  wrong,  may  be  amended  by  its. 

The  writ  of  inquiry  is  engrossed  on  parchment,  stamped  with  a 
five  shilling  stamp'',  and  signed  by  the  prothonotaries  in  the  Common 
Pleas,  and  afterwards  sealed  ;  but,  in  the  King^s  Bench,  it  is  sealed 
only  :  And  it  should  be  returnable  on  a  general  return  or  day  certain, 
according  to  the  nature  of  the  proceedings  :  if  by  original,  on  a  gene- 
ral return  ;  if  by  bill,  on  a  day  certain.  But  where,  in  an  action  by 
bill  against  an  attorney,  the  writ  of  inquiry  was  returnable  on  a  gene- 
ral return,  it  was  holdcn  not  to  be  error ;  but  only  a  mis-continuance, 
and  cured  by  the  statutes  of  jeofailsi. 

When  the  jury,  upon  the  trial  of  an  issue,  omit  to  assess  the 
damages,  the  omission  may  in  some  cases  be  supplied  by  a  writ  of 
inquiryk  :  As  to  which  it  seems,  that  where  the  matter  omitted  to  be 
inquired  by  the  principal  jury,  is  such  as  goes  to  the  very  point  of  the 
issue,   aiul  upon  which,    if  it  be  found  by  the  jury,  an  attaint  will  lie 

»  2  Lil.  P.  R.  7'21.  f  1  Sir.  rtS4.   and  see  Cas.  lem/j.    Ilardw. 

•»  Append,  Chap.  XXIII.  §  46,  &c.  314. 

e  Doug.    262,    3.      Lord   Munsfield  and  «  4  F'^ast,  173.    and  see  1    Dowl.  &    Ryi. 

BuUer,   J.    thought  it   might  bo   (iirected  to  266.271.  per  Bai/fey,  J. 

the  sheriff  of  the  next  English  county.  '•  Stat.  55  Geo.  I'.I.  c.  184.  ScM.  Part  II. 

d  mUiamt  V.   miliams,     T.  2G  Geo.  III.  §  III. 

K.  B.          •  '2  Str.  947.  Say.  Rep.  245. 

e  E.  4  .Ann.  K.  B.  *■  Cheyney's c^ise,  10  Co.  H3. 
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o"-iiinst  (liem  by  the  party,  if  thoy  have  j^iven  a  (also  verdict,  there 
sucli  matter  cannot  be  supplied  by  a  writ  of  inquiry,  because  thereby 
(he  party  may  lose  his  attaint,  which  will  not  lie  upon  an  inquest  of 
office". 

Thus,  in  detinue,  where  the  jury  omitted  to  assess  the  value  of  the 
goods,  the  court  refused  to  supply  the  omission  by  a  writ  of  inquiry*". 
And  so,  where  the  jury  who  try  the  issue  in  replevin  upon  a  tllstress 
for  rent,  omit  to  inquire  of  the  rent  in  arrear,  and  value  of  the  goods 
or  cattle  distrained,  pursuant  to  the  statute  17  Car.  II.  c.  7.  no  writ 
of  inquiry  can  be  afterwards  awarded,  to  supply  the  omission*^ ;  for,  by 
the  words  of  the  statute,  these  matters  are  to  be  inquired  of  by  the 
same  jury  who  try  the  issue'.  And  in  like  manner,  where  no  damages 
are  given  on  trying  the  traverse  of  the  return  to  a  writ  of  maiiriawMS, 
this  omission  cannot  be  supplied  by  a  writ  of  inquiry^  So  where,  in 
an  action  for  a  libel,  the  defendant  pleaded  the  general  issue,  and 
ei^ht  special  j)leas  of  justification  ;  and  the  jury,  at  the  trial,  found  a 
verdict  for  plaintiff* on  the  general  issue,  and  two  of  the  special  pleas, 
without  assessing  damages,  and  for  the  defendant  on  the  other  pleas  ; 
and  the  court,  on  motion  to  enter  up  judgment  for  the  plaintiff  riow 
obstante  veredicto,  decided  that  the  latter  pleas  were  ill,  and  award- 
ed a  writ  of  inquiry  to  assess  the  damages,  and  final  judgment  was 
entered  thereon,  in  the  King's  Benchf;  the  court  of  Exchequer 
Chamber,  on  a  writ  of  error,  reversed  the  judgment  as  to  the  award 
of  the  writ  of  inquiry,  and  final  judgment  thereon,  and  remitted  the 
record  to  the  court  of  King's  Bench,  with  a  direction  for  that  court 
to  award  a  venire  de  novo,  to  try  the  general  issue,  and  issue  joined 
on  the  two  special  pleas,  on  which  the  finding  was  for  ihe  plaintiff; 
holding  the  verdict  on  these  issues  to  be  void,  because  no  damages 
had  been  assessed^. 

But  where  the  matter  omitted  to  be  inquired  by  the  principal  jury, 
doth  not  go  to  the  point  in  issue,  or  necessary  consequence  thereof, 
but  is  merely  collateral,  as  the  four  usual  inquiries  on  a  quare  im- 
podit^,  there  such  matter  may  be  supplied  by  a  writ  of  inquiry, 
without  any  damage  to  the  party  ;  because  if  the  same  had  been 
inquired  of  by  the  principal  jury,  it  would   have   been,   as  to   those 

«  Carth.    36'2.   2  Str.    1052.    3   Biod.    &  Gilb.  Dist.  165. 
Biiig.  298.  d  1  Sa!k.  205,  G.    Cas.  letni).  Hanlw.  141. 

*>  Cheynfifs  c:i%t,    10   Co.  119.    b.    1   Sid.  295. 
246.    T.  Rayin.  124.    1  Keb.  882.   1  Salk.  *=  2  Str.  1052. 

206.    1  Selw.  Ni.  Pri.  596.  f  3  Barn,  &  Alii.  702. 

c  1  Sid.  3S0.  T.  Raym.  ITO.  1  Vent.  40.  e  3  Hrod.  &  Bing.  297. 

2  Keb.  409.    1  Lev.  255.   2  Str.  1052.   Cas.  <>  c^^^^gj,'^  case,  10  Co.  118. 

temp.  Hardw.-  ^295.   S.  C.  2  Blac.  Rep.  763. 
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particulars,  no  more  than  an  inquest  of  office,   upon  which  an  attaint 
will  not  lie'. 

So,  where  the  parties  being  at  issue  in  assumpsit,  a  demurrer  was 
joined  upon   the  evidence,    and  the  jury  discharcred,   without  assess- 
inj?  the  damages  ;  and  afterwards  judgment  was  given  for   the  plain- 
liiT,  and  a  writ  of  inquiry  of  damages  awarded  ;  the  court  held,  that 
though  the  same  jury  might  have  assessed  the  damages  conditionally, 
yet  it  may  as  well  he  done  by  a  writ  of  inquiry  of  damages,  when  the 
demurrer  is  determined  ;  and  the  niost  usual  course  is,    when  there  is 
a  demurrer    upon   evidence,  to  discharge  the  jury  without    further 
inquiry'". 

So,  in  trespass  or  replevin  against  overseers  of  the  poor,   acting 
virtute  oJjUcii,  if  the   plaintiff  be  nonsuit",   or  have  a  verdict  against 
him',   and  the  jury  are  discharged,   without  inquiring  of  the   treble 
damages,    pursuant  to  the  statute  43  Eliz.  c.  2.  §  19.  the  defect  may 
be  supplied  by  a  writ  of  inquiry  ;  because   such  inquiry  is   no  more 
than  an  inquest  of  office.     In  such  case,   as  a  ground  for  awarding  a 
writ  of  inquiry,  it  is  necessary  to  enter  a  suggestion   upon  the  roll, 
that  the  defendants  were  overseers  of  the  poor  ;  and  that   the  action 
was  brought   against  them,   for   something    done  by  virtue   of  their 
offlce^     And  a  writ  of  inquiry  may  be  sued  out,  after  a  writ  of  second 
deliverance,  on  a  judgment  of  nonsuit  in  replevin,  for  want  of  a  de- 
claration, in  the  Common  Pleas^. 

The  writ  of  inquiry  in  ordinary  cases  may  be  executed,  on  due 
notice,  before  the  sheriff  or  his  deputy^;  or  by  leave  of  the  court,  under 
special  circumstances,  before  the  chief  justice''  or  a  judge  of  assize,  as 
an  assistant  to  the  sheriff'  :  And  where  the  writ  of  inquiry  is  executed 
before  the  chief  justice,  or  a  judge  of  assize,  it  is  usual  to  move  for 
the  sheriff  to  return  a  good  jury.  The  motion  for  this  jiurpose  is  a 
motion  of  course  in  the  King's  Bench,  requiring  only  counsel's  signa- 
ture :  In  the  Common  Pleas,  it  is  made  in  court,  and  the  rule  is  abso- 
lute in  the  first  instance"*.  But  an  inquisition  taken  before  two 
under-sheriffs  extraordinary,  was  set  aside  by  the  court  of  Common 

*  Cartli.  362.  lliis   purpose  must  be  stainjicfJ  uitli   a    ten 

•>  Cro.  Car.  143.  shilling  staiTip,  by  ilic  statute  55   Geo.  III. 

<=  1  Rol.  Rep.   272.     2  Rol.  Rep.    112.   5  c.  184.  Sched.  Part  II.  §  III. 
MoJ.  76,  7.    118.    Cartb.  362.   1  Saik.  203.  h  12  Mod.    519.    I   Sir.  612.   2  Str.  S5.3. 

Skin.  595.  Comb.  344.  S.  C.  Harnes,    1.'55,  (>.   233.    2  W'ils.  378.   Arts  v. 

dCas, /e/np.    Ilardw.    138.   2  Sir.     1021.  Z)ic)ti«,  H.  43  Geo.  III.  K.  B.     And  for  the 

S.  C.  Say.  Rep.  214.   3  Wils.  442.  2  Blac.  form  of  the  rule,  and  affidavit  of  service,  sec 

Rep. 921.  S.  C.  Append.  Chap.  XXIM.  \  54,  5. 

«  Cas.  <e.7J/).  Hardw.  138.   Say.   Rep.  214-  •   12  Mod.  610.   Barnes,  135. 

f  2  Wils.  116.  k  Anle,  491.  493. 

8  Id.  379.      And    the    deputation     for 
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Pleas  ;  for  the  liiijii  shcrifl'can  appoint  no  more  than  one  under-sheriff 
extraordinary,  to  take  an  inquest*. 

The  notice  of  inquiry  should  be  in  writing'';  and  if  the  defendant 
have  appeared,   and  his  attorney  be  known,    it  should  be  delivered  ta 
such  attorney'^ :   But  if  the  defendant  have  not  appeared"^,  or  his  at- 
torney be  unknown^  the  notice  should  be  delivered  to  the  defendant 
himself,  or  left  at  his  last  place  of  abode  :  And,  in  a  joint  action,  the 
notice  of  inquiry  ought  to  be  given  to  both  defendantSf.     In  country 
causes,  if  an  agent  be  employed,  notice  of  inquiry,   in    the   King's 
Bench,  should  be  delivered  to  the  agent  in  town,  who  issues  the  sub- 
poenas, and  not  to  the  attorney  in  the  country";  but,  in  the  Common 
Pleas,  it  seems  (hat  it  uiay  be  given  either  to  the  attorney  in  the  coun- 
try,  or  to  the  agent    in  town"".     If  the  venue  be  laid  in  London  of 
Middlesex,  and  the  defendant  live  within  forty  computed^  miles  from 
London,   there  must  in  general  be  eight  days  notice  of  inquiry,    ex- 
clusive of  the  day  it  is  given'',  and  inclusive  of  that  on  which  the 
inquiry  is  executed**;  which  notice  is  also  sufficient  in  country  causes': 
for  the  statute  14  Geo.  II.   c.  17.  §  4.  which   requires  ten  days  notice 
of  trial  at  the  assizes,  does  not  extend  to  notices  of  inquiry.     But 
where  the  venue  is  laid  in  London  or  Middlesex,  and  the  defendant 
lives  above  forty  computed  miles  from  London,  there  must  be  fow" 
teen  days  notice  of  inquiry'" :  And  Sunday  is  to  be  accounted  a  day 
in  these  notices,   unless  it  be  the  day  on  which  the  notice  is  given".  In 
the  Exchequer  it  is  a  rule°,  that   "  eight  days  notice  shall  be  given 
of  the  execution  of  writs  of  inquiry,  in  all  cases,  except  where  the 
venue  is  laid  in  London   or  Middlesex,  and    the  defendants  reside 
nho\e  Jorty  miles  distant  therefrom  ;  and  that  where  the  venue  is  laid  in 
London  ov  Middlesex,   and  the  defiendants  reside  above  yorfi/ miles 
distant  therefrom,  yburfeen  days  notice  of  the  execution  of  writs  of 
inquiry  shall  be  given" :"  which  notices  are  required  to  be  entered  by 

»  2  Wils.  378.   and  see  Barnes,  413.  Pr.  Common  Pleas,   that  the  notice  of  inquiry 

Eeg.  451.  S.  C.  might  be  given  either  to  the  attorney  in  the 

b  R.  RJ.  4  Ann.  fcj.  K.  B.    Cas.  Pr.  C.  country,  or   to  the  agent  in   town.     Bell  v. 

P.  3.  Trevera,  M.  23  Geo.  III.  K.  B. 

c  Say.  Rep.  133.  K.  B.  Cas.  Pr.  C.  P.  62.  *>  Barnes,  305. 

Pr.  Reg.  276.  396.  442.  S.  C.    Barnes,  300.  >  2  Str.  954.  1216. 

306.  S.  P.  ''  Sty.  P.  R.  tit,  Nolice,  421.  6  Mod.  146. 

d  R.  T.  1   Geo.  II.  K.  B.  R.  M.    1  Geo.  R.  M.  4  Ann.  {cj.  8  Mod.  21.  K.  B.  R.  M. 

11.  C.  P.  1654.  §21.  C.  P. 

c  Say.  Rep.  133.  K.  B.  Cas.  Pr.  C.  P.  62.  1  R.  M.  1654.  §  21.  C.  P. 

Pr.   Reg.    276.   396.  442,    S.    C,  Pr.    Reg,  >»  R,  M.  4  Ann.  fcJ.  K.  B,  R,  M.  1654. 

126,  S.  P.  §21,C.P. 

f  Pr.  Reg,  443,  n  R.  M.  4  Ann.  fc).  K.  B.  8  Mod.  21. 

g  3  East,  568.     In  a  former  case  it  had  <>  K.  H.  39  Geo.  III.  in  Scac.   Man.  Ex. 

been  ruled,   agreeably  to  the  practice  of  the  Append.  224.  8  Price,  503,  4, 
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the  attoriiir>s  or  side  clerks  of  tlio  oHico  of  |)lcas,  in  the  hook  of  orders 
kept  in  siieh  office,  and  a  written  notice  of  such  entries  left  at  the 
seat  in  the  said  oflice,  of  the  attorney  or  clerk  in  court  concerned  for 
the  defendant,  or  at  his  chambers  or  place  of  residence". 

The  object  of  the  statute,  \u  requmn^  fourteen  days  notice  to  be 
given  to  defendants  residin;;  ahowc  for fy  miles  from  town,  was  to  se- 
cure to  them  (he  full  benefit  of  the  notice  for  eis^ht  days,  part  of  which 
tiine  woidd  necessarily  be  consumed  in  its  reachinjr  them  in  the 
country,  and  in  i^iviui^  them  time  to  communicate  uj)on  it  with  their 
aj^ents  in  town  ;  and  therefore  a  defendant,  who  was  residing  at  an 
hotel  in  town,  fiom  the  time  of  his  arrest  till  he  was  served  with 
notice  of  executing  the  writ  of  iiupiiry,  was  holden  not  to  be  entitled 
to  more  than  eight  days  notice  in  a  town  cause,  though  his  general 
residence  was  above  forty  miles  from  town''.  So,  where  the  defen- 
dant was  residing  in  London,  before  and  at  the  commencement  of  the 
action,  eight  days  notice  of  executing  a  writ  of  inquiry  was  deemed 
sullk'ienl,  though  \he  defendant  had  in  the  intermediate  time  per- 
manently removed  above  forty  miles  from  London,  inasmuch  as  he 
liad  not  given  the  plaintiff  previous  notice  of  such  removals  But  a 
<lefendant  who  is  master  of  a  vessel  belonging  to  a  port  above  forty 
miles  from  London,  and  who  has  no  regular  residence  on  shore,  is 
entitled  to  fourteen  days  notice  of  executing  a  writ  of  incpiiry''.  In 
replevin,  after  judgment  given  on  demurrer  for  the  avowant,  ^yVeew 
days  notice  ol'  executing  the  writ  of  inquiry  must  be  given  to  the 
plaintif!',  in  like  manner  as  where  he  is  nonsuited  before  issue 
joined,  on  the  statute  17  Car.  II.  c.  T'.  Short  notice  of  inquiry  is 
two  days  at  least*^ :  And  where  a  term's  notice  of  trial  is  reciuired 
there  must,  at  the  same  distance  of  time,  be  the  like  notice  of 
inquiry^  :  which  notice  may  it  seems  be  given,  in  the  King's  Bench, 
before  the  first  day  in  full  term''  ;  but  in  the  Common  Pleas,  it  must 
be  given  before  the  essoin  day  of  the  fifth,  or  other  subsequent  term'; 
and,  in  the  former  court,  it  may  be  given  at  once,  without  any 
])rovious  notice  of  a  general  intention  to  proceed  in  the  caused 

In   the  King's    Bench,   when  the  plaintitlj  u])on  any    pleading  of 
the  defendant,  tenders  an  issue,  and  the  paper  book  is  made  up  and 

«  R.   H.  39    Geo.   HI.  in  Scar.  Man.  Ex.  g2   Sir.    1100.  Pr.    Kvj:.    4U.  R.  E.   13 

Append.  224.  8  Price,  303,  4.  Geo.  II.  C.  P.  R.  T.   '26  &  27  Geo.  II.  §   ."). 

^  7  East,  624.  in  Scac.  Man.  Ex.  Append.  211,  12. 

«  12  East,  427.  ''  Imp.  K.  B.  473. 

«•  f)  Tannl.  430.  2  Marsh.  151 .  S.  C.  '  R.  E.  13  Geo.  H.  C.  P. 

e  (■)  Taunt.  57.    1  Marsh.  444.   S.  C.  Ap-  ^^  Smith  v.  Paul,  M.   46  Geo.   \U.    K.  B, 

pRuil.  Chap.XLV.  §  62.  3  Smith  R.lOl.  S.  C. 

<  Jiarne?,  301.  Pr.  Reg.  390.  S.  C. 
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(k'livcrod  witU  notice  of  trial,  and  the  defendant  strikes  out  the 
similiter,  and  returns  the  book  with  a  demurrer,  if  judi^ment  be 
given  tliereon  for  the  plaintiff,  and  a  writ  of  inquiry  be  necessary  ta 
ascertain  the  damages,  the  defendant's  attorney  shall  be  obliged  to 
accej)t  notice  of  executing  the  writ  of  inquiry,  from  the  time  of 
giving  the  notice  of  trial'';  but  the  plaintiff  in  such  case  ought  ta 
give  notice  of  the  hour  and  place  of  executing  the  inquiry''.  In  the 
Common  Pleas  it  is  a  rule,  that  "  in  every  cause  where  the  plaintiff 
concludes  to  the  country,  and  gives  notice  of  trial  u})on  the  back 
of  his  pleading,  if  the  defendant  do  not  join  issue  thereon  before 
the  rule  is  out,  tlie  defendant's  attorney  shall,  after  judgment  ob- 
tained, be  obliged  to  acce])t  notice  of  executing  a  writ  of  inquiry, 
from  the  time  that  notice  of  trial  was  so  given  on  the  back  of  such 
pleading*^ :"  And  it  is  also  a  rule  in  that  court,  that  "  where  the  de- 
fendant demurs  to  the  plaintiff's  declaration,  the  defendant's  at- 
torney shall  be  obliged  to  accej)t  notice  of  executing  the  writ  of  in- 
quiry, on  the  back  of  the  joinder  in  demurrer :"  And  where  the 
defendant  pleads  such  a  dilatory  plea  as  the  plaintiff  is  obliged  to 
demur  to,  his  attorney  shall  accept  notice  of  executing  the  writ  of  in- 
quiry, on  the  back  of  the  demurrer'* :"  So,  upon  an  issue  of  mil  tiel 
record,  notice  of  executing  a  writ  of  inquiry  may  be  given,  in  the 
Common  Pleas,  upon  the  issue  book,  as  well  as  upon  a  joinder  in 
demurrer^  In  like  manner,  it  is  a  rule  in  the  Exchequer*,  that  *'  in 
all  cases  where  the  plaintiff  concludes  to  the  couiKry,  the  plaintiff's 
attorney  or  clerk  in  court  may  give  notice  of  trial,  at  the  time  of 
delivering  his  replication  or  other  subsequent  pleading,  in  case  issue 
shall  be  joined  thereon,  or  of  executing  a  writ  of  inquiry  in  default 
of  joining  issue  ;  which  shall  be  deemed  good  notice  of  trial,  from  the 
time  of  the  delivery  of  such  replication,  or  other  subsequent  jdeading, 
in  case  issue  shall  be  joined  ;  and  if  the  defendant  do  not  join  issue 
on  such  replication,  or  other  subseqtient  pleading,  and  the  plaintiff 
sign  judgment  for  want  thereof,  the  defendant's  attorney  or  clerk  in 
court  shall  take  notice  of  execuling  a  writ  of  inquiry,  from  the  time 
that  notice  thereof  was  given  as  aforesaid  :  And  that  in  all  cases 
where  the  defendant  demurs  to  the  plaintiff's  declaration,  rej)lication, 
or  other  subsequent  pleading,  the  defendant's  attorney  or  clerk  in 
court  shall  be  obliged  to  accept  notice  of  executing  a  writ  of  in- 
quiry, on  the  back  of  the  joinder  in  demurrer ;  and  in  case  the  de- 
fendant pleads  a  dilatory  plea,  to  which  the  plaintiff  is  obliged  to 

"  R-  H.  8  Geo.  I.  K.  B.  e  pr.  Reg.  443- 

''  ^''-  (")■  ^  R.  T.  26  &   27  Geo.  H.  §  4.    i>.  Scac, 

c  R.  H.  6  Geo.  I.  C.  P.  Man.  Ex.  Append.  21 1. 

<•  R.  T,  10  Geo.  I.  C.  P. 
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tl6iDur,  the  defendant's  attorney  or  clerk  in  court  shall  he  ohlijjed  to 
accept  notice  of  exccutinij  a  writ  of  inquiry,  on  the  back  of  such 
tlemurrer." 

When  the  inquiry  is  to  be  executed  before  the  chief  justice,   or  a 
judge  of  assize,  the  notice  should  be  j^iven  for  the  sittini^s  or  assizes 
generally^ ;    but    otherwise  the  notice   should  express  the  particular 
time  and  place  of  execulinjj  it''.     A  writ  of  inquiry  may  be  executed 
at  any  time  before,    or  on  the  day  it  is  returnable*'  ;  but  not  on  a 
Sunduff^ .    and  where  the  notice  was  to  execute  it  hi/  ten  o'clock,  the 
court  set  it  aside  for  uncertainty^     So,  in  the  Common  Pleas,  notice 
of  exGcutin*^  a  writ  of  inquiry  between  the  hours  often  or  eleven  and 
two  o'clock,  has  been  deemed  insufficient* ;  but  notice  of  cxccutin"-  an 
inquiry  at  eleven  o'clock  is  good,  if  executed  before  twelve'^  :  And,  in 
that  court,  where  notice  was  given  of  executing  a  writ  of  inquiry  on 
Tuesday  the  fourteenth  day  oi'  •Jamianj  instant,  when  the  fourteenth 
of  January  fell  on  a  Thursday,  the  court  refused  to  set  aside   the 
execution  of  the  writ  of  inquiry  on  that  ground,  rejecting  the  word 
Tuesday  as  surplusage''.     So,  where  notice  of  executing  a  writ  of  in- 
quiry was  given  for  Wednesday  i\\(^,  eleventh  oi  June  instant,  when 
Wednesday  fell  on   the  tenth  of  Jane,    on  which  day  the  writ  of 
inquiry  was  executed,  the  court  refused  to  set  it  aside,  the  defendant 
not  swearing  that  he  was  thereby  mis-led'.     The  usual  way  is  to  give 
notice  that  the  inquiry  will  be  executed  bcttceen  two  certain  hours'', 
as  between  ten  and  ticelve  o'clock  in  the  forenoon,  or  betweenybur 
and  six  in  the  afternoon  of  a  particular  day,  on   or  before  the  return 
of  the  writ.     On  a  notice  of  inquiry  so  given  however,  the   party  is 
not  tied  down  to  the  precise  time  fixeil  by  the  notice;  lor  the  sheriff 
may  have  prior    business,    which    may  last  beyond  it :     Therefore, 
where  notice  was  given  of   executing  an  inquiry,  between   ten  and 
twelve  o'clock,  and  the  irregularity  complained  of  was,  that  the  de- 
fendant and  his  witnesses  attended  till  twelve,  and  after  the  hour  was 
elapsed,  and  they  were  gone,  the  writ  was  executed  ;  the  court  of 
King's  Bench  refused  to  set  aside  the   inquisition,  conceiving  it  was 
clearly  a  trick  of  the  defendant's  attorney,  to  leave  the   place  imme- 
diately after  the  hour  war  passed'. 

'  Barnes.  133,  6.  Apptiul.  Chap.  XXIII.  f  Barnes,  '29i),  7.   Pr,  Re^r   44j,  S.  C. 

§  J9-  8  BaiTies,  302.  Pr.  R  g.  4+6.  S.  C. 

^  Say.  Uep.  181.  K.  B.  Barnes,  '297.  299,  h  3  Bos.  &,  Pul.  I, 

300,  301.  Pr.  Reg.  446,  7.  S.  C.  and  see  Ap-  '  1  Chit  Rep.  II.  but  see  id.  6J5, 

l)end.  Chap.  XXIII.  §  56,  7,  8.  •>  Say.  Rep.  181.   Barnes,   C96.   Pr.  Rpg. 

«  '2  Ld.  Raym.  1449.  443.  S.  C. 

•^  1  Str.  387.  »  Dou,'.  198. 

eC  Str.  1142. 
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With  regard  to  the  place  of  executing  an  inquiry,  it  must  be  ex- 
ecuted within  the  county  where  tlie  action  is  laid.  In  London^ 
inquiries  are  executed  at  the  secondaries  office,  No.  28,  in  Cole- 
man street ;  in  Middlesex^  at  the  sheriff's  office,  in  Red  Lion 
square ;  and  in  other  counties,  at  a  certain  place  appointed  for 
that  purpose  :  and  the  notice  should  be  given  accordingly.  Any 
irregularity,  however,  in  the  notice  of  inquiry,  or  in  the  time 
and  place  of  executing  it,  is  cured  by  the  appearance  of  the  de- 
fendant or  his  attorney,  and  making  a  defence  on  the  execution  of 
the  writ''. 

Notice  of  inquiry  may  be  continued^,  or  countermanded'^,  in  like 
nianner  as  notice  of  trial :  but,  in  the  King's  Bench,  the  continuance 
or  countermand  of  notice  of  inquiry  must  be  delivered  to  the  agent 
in  town,  and  not  to  the  attorney  in  the  country".  A  notice  of  in- 
quiry can  be  continued  but  once* ;  and  the  notice  of  continuance 
should  be  served  two  days  previous  to  the  time  appointed  for  exe- 
cuting the  inquiry^^:  but  if  notice  of  a  writ  of  inquiry,  to  be  executed 
at  a  particular  hour  and  place,  be  continued,  the  notice  of  continuance 
need  not  express  any  hour  or  place^.  The  notice  of  countermand 
ought  to  be  in  writing*" ;  and  may  in  this  court  be  given  to  the 
attorney  in  the  country,  as  well  as  the  agent  in  town' :  And  it  seems, 
that  where  eight  days  notice  is  sufficient  for  executing  an  inquiry, 
two  days  notice  of  countermand  will  serve;  but  M fourteen  days 
notice  of  inquiry  be  requisite,  tliei\  there  must  be  six  tlays  notice 
of  countermand''. 

In  London  and  Middlesex,  the  writ  must  be  left  at  the  sheriff's 
office,  the  day  before  the  time  appointed  for  its  execution' :  And  if 
either  party  propose  to  attend  by  counsel,  he  should  give  notice 
thereof  to  his  adversary'^  or  he  will  not  be  allowed  for  it  in  costs. 
And  if  such  notice  be  not  given,  the  sheriff",  if  required,  will  post- 
pone the  execution  of  the  inquiry,  till  the  other  party  has  an  oppor- 
tunity of  attending  by  counsel".  Previous  to  the  execution  of  the  in- 
quiry, witnesses  may  be  subpanaed  on  either  side" :    and  the   execu- 

»  Barnes,    233.  309.  413.  Pr.  Reg.  451.  »  Cas.  Pr.  C.    P.  43,  9.    120.    Pr.  Reg- 

s' C.  393.  Barnes,  298.  S.  C. 

*>  Append.  Chap.  XXIII.  §  60.  k  j„,p^  q   p_  ^qq^ 

*^  ^'^'  §  ^1'  '  R.  H.  23  Geo.  III.  K.  B.  &  C.  P. 

d  Imp.  K.  B.  485.          '  m  Append.  Chap.  XXIII.  §  62. 

e  Barnes,  297.  2  Chit.  Rep.  220.  n  5  Price,  641. 

^'^'  '^"'-  °  For  the  process  of  subpeena  on  a  writ  of 

5  1  Bos.  &  Pul.  363.  inquiry,  and  the  subpeena   ticket,   see    Ap- 

*  R.  M.  4  Ann.  (c),  K.  B.  Cas.  Pr.  C.  P.  3.  pend.  Chap.  XXIII.  §  63,  4,  5. 
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tioii  of  it  may  be  adjourned  by  the  sheriti',  alter  it  is  entered  iii)oii\ 
It  the  plaintiH'  do  not  proceed  to  execute  the  inquiry  according  to 
notice,  or  countermand  in  time,  the  defendant,  on  an  affidavit  of  at' 
tendance  and  necessary  exj>enses,  shall  have  his  costs,  to  be  taxed 
by  the  master  or  prothonotaries''.  The  motion  for  tliis  |)urpose  is  u 
motion  of  course,  in  the  King's  Bench,  requiring  only  counsel's  sig- 
nature :  In  the  Common  Pleas,  the  costs  are  granted  on  a  side-bar 
or  treasury  rule. 

Letting  judgment  go  by  default  is  an  admission  of  the  cause  of 
action  :  And  therefore,  where  the  action  is  founded  on  a  contract, 
the  defendant  cannot  give  in  evidence  that  it  was  fraudulent^  So,  in 
an  action  on  a  |)rouiissory  note  or  bill  of  exchange,  the  note  or  bill 
need  not  be  proved,  though  it  must  be  produced  before  the  jury,  in 
order  to  see  whether  any  money  appears  to  have  been  paid  upon  it'*. 
So,  where  an  action  was  brought  on  a  policy  of  assurance  on  a 
foreign  ship,  wherein  there  was  a  stipulation,  that  the  policy  should 
be  deemed  sufficient  ])roof  of  interest,  the  plaintiff,  on  the  writ  of 
incpiiry,  was  only  bound  to  prove  the  defendant's  subscription  to  the 
j)olicy,  without  giving  any  evidence  of  interest'.  And  suffering  judg- 
ment by  default,  in  an  action  for  use  and  occupation,  amounts  to  au 
admission  that  the  defendant  occupied  a  house  under  the  plaintiff, 
who  need  not  shew  that  it  was  his  own  house  ;  and  if  the  defendant 
insist  that  he  did  not  occupy  the  particular  house  to  which  the  evi- 
dence has  been  directed,  but  some  other,  he  must  prove  the  fact^  On 
the  execution  of  a  writ  of  inquiry,  though  it  has  not  been  usual, 
a  sheriff's  jury  ought  to  give  interest,  in  cases  where  the  courts 
at  JVestminster  would  allow  if^.  And  although  the  jury,  on 
the  execution  of  a  writ  of  inquiry,  cannot  give  interest  in  an  action 
for  work  and  labour,  yet  where  they  have  deducted  ten  per  cent. 
on  the  whole  amount  of  the  ])laintiff's  demand,  in  conformity  with 
an  agreement  between  the  parties,  that  such  deduction  should  be  made 
for  ready  money,  they  may  re-allow  the  plaintiff  a  proportional  part 
of  that  deduction,  on  the  balance  found  to  be  due  to  him,  and  which 
had  remained  for  a  considerable  time  unpaid''. 

a  2  Sir.  853.  1239.  «l  2   Sir.    1149,  Barnes,  233,  4.  3  Wils. 

^  1  Str.  317.  2  Str.  728.  K.  11.  8  Geo.  I.  155.    2  Blac.  Rep.   '^^^-  S.  C.  Doug.  316. 

(a).  K.  B.  R.  T.  13  Geo.  II.  C.  P.  Previous  Milles  v.    Lyne,  H.   23  Goo.  HI.  K.  B.  3 

to  which  latter  rule,  it  appears  that  costs  Durnf.  &  East,  301.   I  H.  Blac.  543. 
were  not  allowed  in  the  Common  Pleas,  for  *  Doug.  315. 

not  executing  a  writ  of  inquiry  according  to  ^  Daiis  v.  IloldMp,  E.  54  Geo.  III.  K.  C. 

notice.    Cas.  Pr.  C.  P.  86.  Pr.   Keg.  448.  1  Chit.  Rep.  644,  5.  (»). 
S.  C.  6  6  Taunt.  346. 

«  1  Str.  612.  h  9  Price,  134. 
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On  the  return  day  of  the  inquiry,  the  plaintiff,  in  the  King's  Bench, 
should  give  a  rule  for  judgment%  with  the  clerk  of  the  rules  ;  which 
expires  in  four  days'*:  And,  on  the  expiration  of  such  rule'',  the  sheriff, 
being  called  upon  for  his  return,  will  deliver  it,  with  the  inquisition^ 
to  the  plaintiff's  attorney  ;  who  gets  the  inquisition  stamped,  with  a 
ten  shilling  stamp"',  and  taxes  his  costs  thereon  with  the  master.  In 
the  Common  Pleas,  there  is  no  rule  for  judgment  given  on  the  return 
of  the  inquiry,  but  the  plaintiff's  attorney  waits  four  days  after  the 
return  day,  inclusive  of  both  days ;  after  which,  the  inquisition 
being  previously  obtained  from  the  sheriff,  and  stamped  with  a  ten 
shilling  stamps  the  prothonotaries  will  tax  the  costs  thereon'':  And 
in  that  court,  "  when  final  judgment  is  signed  upon  an  inquisition  on  a 
writ  of  inquiry,  the  inquisition  must  immediately  be  left  wilh  the  clerk 
of  the  judgments,  and  shall  not  afterwards  be  taken  out  of  the  office, 
without  leave  of  the  courts." 

Pending  the  rule  for  judgment,  or  time  allowed  in  the  Common 
Pleas,  the  defendant  may  move  to  set  aside  the  inquisition,  for  want  of 
due  notice'' ;  or  on  account  of  an  objection  to  the  jury,  or  mode  of  re- 
turning them,  as  that  some  of  the  jury  were  debtors  taken  out  of  pri- 
son for  the  pur])ose  of  attending',  or  that  they  were  returned  by  the 
plaintiff's  attorney'' ;  or  for  excessive  damages'.  And  whore  the 
damages  are  obviously  too  small,  and  there  has  been  any  contrivance 
by  the  defendant"',  or  surprise  on  the  plaintiff",  or  the  sheriff  or  jury 
have  been  mistaken  in  point  of  law°,  but  not  otherwiseP,  the  plaintiff 
may,  at  any  time  before  final  judgment  signed*!,  move  to  set  aside  the 
inquisition.  But  the  court  will  not  grant  a  rule  for  setting  aside  an 
inquisition,  after  judgment  by  default,  in  an  action  for  words,  on  the 
ground  that  the  under-sheriff  directed  the  jury  to  consider  the  poverty 
of  the  defendant,  in  mitigation  of  damages'^ :   Neither  will  the  court 

a  Append.  Chap.  XXIIl.  §  67.  Chit.  Eep.  729.  3  Price,  641. 

b  1  Salk.r>99.  ""SSalk.  647. 

«:  Append.  Chap.  XXIII.  §  66.  82,  3.  "  1  Str.  515.2  Str.  1259. 

d  .Stat.  43  Geo.  111.  c.  149.  Sc^frf.  Part  II.  "2  Salk.   647.   1    Str.  425.  8  Mod.   196. 

§  III.  55  Geo.  III.  c.   184.  Scked.  Part  II.  2  Str.  1259.  6  Durnf.  &  East,  603.  1  Chit. 

§IFr.  Rep.  644. /'«;. 

e  55  Geo.  111.  c.  184.    Sched.  Part    11.  §  P  2  Leon.  214.  3  Leon.  177.  S.  C.  Barnes, 

in.  230.  Pr.  Reg.  450.  S.  C.  2  Str.  940.  2  Bar- 

f  Imp.  C,  P.  466.  nard.  K.  B.  177.  S.  C.  Doug.  509.  2  Durnf. 

B  R.  T.  13  Geo.  IL  C.  P.  &  East,  261. 

h  Sty.  P.  R.  421,  Pr.  Reg.  446,  7,  8.  q  M-CuUock  v.  Wdlcocks,  M.  37  Geo.  IH. 

'  4   Durnf.  &   East,  473.  but  see  2  Str.  K.  B.  2  Wils.  379.  C.  P. 

•1''9-  r  1    Chit.  Rep.  644.  And   as  to  the  evi- 

Cowp.  1 12.  dence,  in  an  action  for  seducing  the  plain- 

'  2  Leon.  214.  3  Leon.  177.  S.  C.  3  Bur.  tiff's  daughter,  see  3  Campb.  519.  5  Price, 

1846.  3  WiiS,   63.   but  see    II    East,  23.   1  641. 
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interfere,  on  behalf  of  the  ])laintirt',  to  set  aside  the  inquisition,  when 
he  has  not  got  a  verdict  for  his  full  demand,  on  the  i^round  of  his 
having  given  no  evidence  in  support  of  part  of  it ;  nor  will  he  be  al- 
lowed to  enter  a  nolle  prosequi  as  to  that  part  :  but  i("  any  particular 
sum  demanded  was  not  submitted  to  the  consideration  of  the  jury, 
the  plaintiff  may  recover  it  in  another  action".  And  where  the  defen- 
dant moved  to  set  aside  an  inquisition  for  excessive  damages,  the 
court  of  King's  Bpnch  imposed  the  terms  of  bringing  j)art  of  the 
damages  into  court,  before  they  granted  a  rule  to  shew  cause''. 

If  two  defendants  in  trespass  suffer  judgment  by  default,  and 
the  plaintiff  execute  writs  of  inquiry,  and  take  several  damages 
against  them  separately,  it  is  irregular  ;  and  if  the  j)laintiff  enter  up 
final  judgment  for  tliose  several  damages  against  the  defendants,  it 
is  erroneous.  But  the  court  of  King's  Bench  will  permit  the  plaintifl" 
to  set  aside  his  own  proceedings,  before  final  judgment,  on  payment 
of  costs^  And  if  the  plaintifl',  on  the  execution  of  the  writ  of  in- 
quiry, give  no  evidence  on  one  or  more  of  the  counts  in  his  decla- 
ration, he  may  afterwards  sue  for  the  causes  of  action  contained  in 
those  counts  :  Thus,  where  the  plaintiff  in  a  former  action  declared 
on  a  promissory  note,  and  for  goods  sold,  but  upon  executing  a  writ 
of  inquiry,  after  judgment  by  default,  gave  no  evidence  on  the  count 
for  goods  sold,  and  took  his  damages  for  the  amount  of  his  promissory 
note  only,  the  court  of  King's  Bench  ruled,  that  the  judgment 
thereupon  was  no  bar  to  his  recovering,  in  a  subsequent  action,  for 
the  goods  sold''. 

The  want  of  a  writ  of  inquiry  is  aided  by  the  statute  of  jeofails". 
And  where  a  writ  of  inquiry  had  been  many  years  executed,  and  costs 
taxed  upon  it,  but  no  final  judgment  entered  up  ;  there  being  oc- 
casion to  prove  the  debt  in  Chancery,  and  the  writ  of  inquiry  being 
lost,  a  rule  was  made  in  the  King's  Bench,  for  a  new  writ  of  inquiry 
and  inquisition,  according  to  the  sheriff's  notes,  and  that  the  master 
should  indorse  the  costs,  which  by  the  comnaitment  book  appeared  to 
have  been  taxed^ 


After  Jinal  judgment,  a  writ  of  inquiry  is  in  general  unnecessary  ; 
and  the  court  of  King's  Bench  would  not  direct  such  a  writ  to  be  ex- 
ecuted, at  the  instance  of  the  defendant,  after  judgment  by  default  in 

a  Per  Car.  E.  55  Geo.  III.   K.  M.   1    Ctiil.  '^  d  Durnf.  &  Last,  l\)V. 

Rep.  645.  in  nolis.  •"  f<l-  607. 

»•  1  Cliit.  Rep.  729.  and  see  '2  Chit.  Ucp.  "  2  Str.  878. 

219.  '  Jd.  1077. 
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an   aclioii  oi' debt.     But  where  an  action  is  brought  on   a  judgment , 
the  |)Uiintin'  may  have  a  writ  of  inquiry,  after  judgment  by  default,  to 
recover  interest,  by  way  of  damages,  for  the  detention  of  the  debt'. 
And,  by  the  statute  8  &  9  W.  III.  c.  11.  §  8.  it  is  enacted,  that  "  in 
"  all  actions  upon  any  bond  or  bonds,  or  on  any  penal  sum,  for  non- 
"  performance  of  any  covenants  or  agreements  in  any  indenture  deed 
"  or  writing  contained,   if  judgment  shall  be   given  for  the  plaintiff 
"  on   a  demurrer,  or  by  confession  or  nihil  dicit,  the  plaintiff  upon 
"  the    roll    may  suggest    as    many  breaches   of   the  covenants  and 
"  agreements  as  he  shall  think  fit ;  upon  which  shall  issue  a  writ  to 
♦'  the  sheriff  of  that  county   where  the  action  shall  be  brought,  to 
"  summon   a  jury  to  appear  before  the  justices  or  justice  of  assize 
"  or  nisi  prius  of  that  county,  to  inquire  of  the  truth  of  every  one  of 
"  those  breaches,  and  to  assess  the  damages  that  tlie  plaintiff  shall 
"  have  sustained  thereby  ;  in  which  w  rit  it  shall   be  commamled   (o 
"  the  said  justices  or  justice  of  assize  or  nisi  prinii,  that  he  or  they 
"  shall  make  return  thereof  to  the  court  from  whence  the  same  shall 
"  issue,  at   the  time  in   such  writ  mentioned  :  And   in  case  the  de- 
"  fendant  or  defendants,  after  such  judgment'  entered,  and  before 
"  any  execution  executed,  shall  pay  into  the  court  where  the  action 
"  shall  be  brought,  to  the  use  of  the  plaintiff  or  plaintiffs,  or  his  or 
"  their  executors  or  administrators,  such  damages  so  to  be  assessed, 
"  by  reason  of  all  or  any  of  the  breaches  of  such  covenants,  together 
**  with  the  costs   of  suit,  a  stay  of  execution   of  the  said  judgment 
"  shall  be  entered  upon  record  ;  or  if,  by  reason  of  any  execution  ex- 
"  ecuted,  the  i)laintiff  or  plaintiffs,  or   his  or  their  executors  or  ad- 
"  ministrators  shall  be  fully  paid  or  satisfied  all  such  damages  so  to 
"  be  assessed,  together  with  his   or  their  costs  of  suit,   and  all  rea- 
"  sonable  charges  and  expenses  for  executing  the  said  execution,  the 
"  body  lands  or  goods  of  the  defendant  shall  be  thereupon  forthwith 
"  discharged  from  the  said  execution,  which   shall   likewise  be  en- 
"  tered  upon  record  :  But  notwithstanding,  in  each  case,  such  judg- 
"  ment  shall  remain,  continue  and  be  as  a  further  security  to  answer 
"  to  the  plaintiff  or  piaintiO's,  and  his  or  their  executors  or  adminis- 
"  trators,  such  damages  as  shall  or   may  be   sustained,  for  further 
"  breach  of  any  covenant  or  covenants  ia  the  same  indenture  deed  or 
"  writing  contained." 

»  7  Durnf.  &  Enst,  446.  and  see  2  Durnf.  Cainpb.   380.  1   Stark.  Ni.  Pri.  219.   S.  C. 

&   East,  78,  9.   8   Durnf.   &    East,  395.    1  but  see  1  East,  436.  semb.  coutra. 

Maule  &Sel.  171.  1  Chit.  Rep.  473.  627.  >>  The  judgment  here  spoken   of,  by  re- 

2  Chit.  Rep.  233.   1  Dowl.  &  Ryl.  16.   But  ference    to    a    former  part  of    the   statute, 

the  plaintiff  is  not  entitled  to  interest  on  a  seems  to  be  the  common  law  judgment  for 

foreign  judgment.  1   Maulc   &  Sel.   173.  4  the  penalty. 
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This  statute  was  made  in  favour  of  (Icletulants  ;  and  it  is  highly 
remedial,  heing  caieulated  to  protect  theiu  against  the  paynient  of 
more  money  than  is  justly  due,  and  to  take  away  the  necessity  ot  pro- 
ceedings in  equity,  to  obtain  relief  against  an  unconscienlious  dtMnand 
of  the  whole  penalty,  in  cases  where  small  damages  only  have  ac- 
crued":  And  accorilingly,  it  has  received  a  very  liberal  construction. 
Where  covenants  and  agreements  are  contained  in  the  condition  of  a 
bond,  they  are  holden  to  he  within  ihe  statute,  as  well  as  where  they 
are  in  a  dilferent  instrument'':  And  though  it  was  formerly  douhted'", 
yet  it  is  now  settled,  that  the  statute  is  co»/<yj»//.sr>r»/  on  the  |)iainliiV, 
to  proceed  in  the  method  it  prescribes'.  A  bond  conditioned  for  the 
payment  of  an  annuity",  or  of  money  by  instalments',  is  holden  to  be 
within  the  statute  ;  or  a  bond  conditioned  to  perform  an  award'-'.  But 
the  provisions  of  the  statute  do  not  extend  to  post  o6t^  bonds'',  or  other 
bonds  conditioned  for  the  payment  of  monaf,  whieh  an-  j)rovided  for 
by  the  statute  4  Ann.  c.  16.  ;  nor  to  bail^,  or  rcplerin^  bonds  ;  nor,  as 
it  seems,  to  bonds  given  to  the  Lord  CMiancellor,  by  the  petitioning 
creditor  for  a  commission  of  bankrupt,  under  the  statute  5  Geo.  II. 
c.  30.  §  '23'" :  And  where  judgment  is  entered  U])on  a  warrant  of  at- 
torney, it  is  not  within  the  statute'. 

In  cases  where  the  statute  applies,  judgment  is  signed  for  the 
penalty,  as  at  common  law°  ;  but  it  can  only  stand  as  a  security  for 
the  damages  sustained  :  And,  after  signing  judgment,  the  plaintifl' 
must  proceed  on  the  statute,  by  suggesting  breaches  on  the  roll'';  of 
which  it  is  usual  to  give  a  copy  to  tlie  defendant,  with  notice  of  in- 
quiry for  the  sittings  or  assizes'.  A  writ  of  ir^quiry"^  is  then  sued  out, 
and  delivered  to  the  shcriil";  who  summons  the  jury,  and  returns  the 
jury  proces,  with  a  panel  of  the  names  of  the  jurors  :  and  the  writ 
being  executed,  is  returned  to  the  court,  with  the  finding  of  the  jury*, 
and  execution  awarded  for  the  damages  and  costs  :  But  iio  second 
judgment  is  given  by  the  court,  on  the  return  of  the  inquiry'.     On  the 

*5  Duinf.  k  East,  636.  '' Sc%  ami  otlu'is, assignees,  &c.  «.  .SVrej, 

1>'J    Bur.    77'2.   820.    '2    Blac.    IU[U  843.  E.   41   Geo.   III.   K.  B.  2  Bos.  &.  Pul.  446. 

Doug.  519.  C.  P. 

•=  Com.  Rep.  376.  i  3  Miiulc  &  Si  I.  I.ij. 

«i  2  Wils.  377.  Say.  Dam.  67.  S.  C.  Cowp.  m  7  Duriif.  &  Fast,  300.  3  l.ast,  22. 

357.   Daiibentj  v.  Hogarth,  E.  27  Geo.  III.  n  <2  Taunt.    195.  3  Taunt.  74.  5  Taunt. 

K.  B.  Per  Cur.   H.   41    Geo.  111.   K.  B.    13  2G4.  and  see  16  East,  164. 

East,  3.  (a).  o  2  Bur.  825.  Cowp.  357. 

e  2  Bur.  820.  5  Durnf.  &  East,  538.  636.  P  Append.  Chap.  XXltl.  §  72,  3,  4,  J,  6. 

8  Dinnf.  &  East,  126.  q  /(/.  ^  82. 

f  6  East,  550,  2  Sniilli  R.  663.  S.  C.  r  l,i.  §  77,  8,  9,  SO,  81. 

e  6  East,  613.  2  Smith  R.  666.  i).  C.  »  Id.  ^  82,  3. 

•»  2  Caiiipb.  285.  /(.  »  3  Bob.  fit  Pul.  607. 
'  2  Moore,  220. 
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execution  of  a  writ  of  inquiry  on  (his  statute,  after  judgment  on  de- 
murrer, (he  execulion  of  an  instrument  which  the  defendant  had 
stated,  in  setting  out  the  condition  of  the  bond  in  his  plea,  need  no* 
be  proved".  But  in  debt  on  bond  conditioned  for  the  performance  of 
covenants,  if  the  condition  be  not  set  out  in  the  pleadings,  the  plaintiff, 
on  executing  a  writ  of  inquiry  under  the  statute  8  &  9  W.  III.  c.  11., 
must  j)rove  that  the  bond  mentioned  in  the  suggestion,  and  produced 
to  the  jury,  is  that  on  which  the  action  was  brought*'. 

*  1  Esp.  Kcp.  \b1.  and  see  1  I>os.  Sc  Piil.       of  the  proceedings  under  this  statute,  see 
368.  1  Wins.  Saund.  58.  in  nolis, 

hi  CiiJip.   121.  And  for  a  full  account 
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CHAP.  XXIV. 


Of  Oyer  of  Dkeds,  ^-c.  ;  Corn:s  of  written  Instru- 
ments; Particulars o/'  Demand,  or  Set  off;  and 
INSPECTING  Books,  l^c. 

TJ  ITIIKRTO  we  have  supposed  Ihc  action  to  he  rightly  brought, 
and  considered  what  is  to  be  done,  when  the  defendant  lias  no 
itierits.  We  have  seen,  that  in  such  case  he  slioidd  comj)roniisc  or 
compound  the  action,  confess  it,  or  let  judgment  go  by  default.  But 
when  the  defendant  has  merits,  he  shoidd  prepare  for  his  defence  ; 
and  for  that  purpose  may,  if  circumstances  render  it  necessary,  crave 
oyer  of  deeds,  &c.  or  copies  of  written  instruments,  call  for  particu- 
lars of  the  plaintiff's  demand,  or  claim  inspection  of  public  books, 
court  rolls,  &c. ;  or  he  may  move  the  court  to  change  the  venue,  con- 
solidate actions  unnecessarily  divided,  or  strike  out  supertiuous  counts ; 
or  he  may  briflg  money  into  court. 

Okjer  of  deeds,  &.c.  is  demandable  by  the  plaintiff,  or  by  the  de- 
fendant. If  the  plaintiff  in  his  declaration  necessarily  make  a  profert 
in  curia  of  any  deed,  writing,  letters  of  administration,  or  the  like,  the 
defendant  may  pray  oyer" ;  and  must  have  a  copy  thereof  delivered 
to  him,  if  demanded,  paying  for  the  same  after  the  rate  of  four-pence 
per  sheet,  and  also  for  the  stami)s*'  :  And  a  defendant,  who  prays 
oyer  of  a  deed,  is  entitled  to  a  copy  of  the  attestation,  and  names  of 
the  witnesses,  as  well  as  of  every  other  part  of  the  deed''.  So  like- 
wise, if  the  defendant  in  his  plea  make  a  necessary  profert  in  curia 
of  any  deed,  &c.  the  plaintiff  may  pray  oyer*^ ;  and  shall  have  a  copy, 
at  the  like  rate* :  And  the  party,  of  whom  oyer  is  demanded,  is 
bound  to  carry  the  deed.  Sec.  to  the  adverse  party^  In  an  action  on 
a  bond,  in  which  articles  are  referred  to,  oyer  of  the  bond  may  be  de- 
manded, but  not  of  the  articles'^ ;  though  time  to  plead  may  be  ob- 
tained, till  the  plaintiff  give  a  copy  of  them,  on  an  affidavit  that  de- 
Xendant  has  no  coj)y'^. 

'  Append.  Chap.  XXIV.  §  1.  e  R.  T.  5  &,  6  Geo,  II.  {b.J  K.  B.  6  Mod. 

*'2  Salk.  497.  R.  T.  3  &  6  Geo.  II.  fb).  122. 

K.  B.  '  2  Durnf.  &  East,  40. 

"  Willes,288.  BarDCs,  263.  S.  C.  «  Per  Cur.  U.  21   Geo.  III.  K.  B.  and  sec 

*  j»ppcnd.  Chap.  XXIV.  §  2.  1  Saxind.  P. 


636  OF    OYKll. 

Foniicily,  all  dcmaiuls  of  oyer  were  luatle  in  court,  where  the  deed 
is  by  iiitcnduicnt  of  law,  when  it  is  pleaded  with  a  profert  in  curid'^ : 
And  therefore,  when  oyer  is  craved,  it  is  supposed  to  be  of  the  court, 
and  not  of  the  party  ;  and  the  words  ei  legitur  in  haec  verba,  &c. 
are  the  act  of  the  court''.  In  practice  however,  oyer  is  now  usually 
demanded,  and  granted  by  the  attornies*^ :  And  where  the  defendant 
is  entitled  to  have  oyer  of  a  deed,  it  cannot  be  dispensed  with  by  the 
court;  nor  can  he  he  compelled  to  plead  without  it'',  even  though  the 
deed  he  lost.  \\  hen  the  deed  is  in  the  hands  of  a  third  person,  the 
court  will  oblii^e  hini  to  give  oyer,  and  produce  it^. 

When  a  *\ec(\  is  shewn  in  court,  it  remains  there,  in  contemplation 
of  law,  all  the  term  in  which  it  is  shewn  ;  for  all  the  terra  is  consi- 
dered in  law  hut  as  one  day  :  and  at  the  end  of  the  term,  if  the  deed 
he  not  denied,  the  law  doth  adjudge  it  to  be  in  the  custody  of  the 
party  to  whom  it  belongs  ;  but  if  it  be  denied,  then  it  shall  remain  in 
court  till  the  plea  is  determined  ;  and  if  it  eventually  turn  out  not  to 
be  a  good  i\eei\,  it  shall  be  destroyed^  But  letters  testamentary,  or 
of  administration,  are  not  supposed  to  remain  in  court  all  the  term  ; 
for  the  party  may  have  occasion  to  produce  them  elsewhere^.  Hence 
it  is,  that  oyer  of  a  deed  cannot  in  strictness  be  demanded,  but  during 
the  same  term  it  is  pleaded'' :  And  as  a  general  imparlance  is  always 
to  a  subsequent  term,  it  follows  that  oyer  of  a  deed  cannot  be  de- 
manded after  such  imparlance".  A  different  doctrine  is  indeed  laid 
down  in  one  case**,  which  must  be  understood  of  a  special  imparlance, 
to  another  day  in  the  same  terra. 

Though  oyer  is  not  in  strictness  demandable  of  a  record},  yet  if  a 
judgment  or  other  matter  of  record  in  the  same  court  be  pleaded,  the 
party  pleading  it  must  give  a  note  in  writing  of  the  terra  and  number 
roll,  whereon  such  judgment  or  matter  of  record  is  entered  and  filed  ; 
or  in  default  thereof,  the  plea  is  not  to  be  received"" :  And  probably 
on  ihis  account,  the  party  was  not  anciently  permitted  to  plead  nul 
tiel  record  of  a  judgment  or  matter  of  record  in  the  same  court". 

»  12  Mod.  598.  3  Salk.  119.  h  5  Co.  74.  b.  2  Lutw.  1644.   1  Duriif.  & 

•>  Id.  1  Sid.   SOS.  but  see  2  Lutw.    1644.  East,  149, 

contra.  i  j  j^eb,  32.  2  Lev.   142.  Freem.  400.  3 

c  6  Mod.  28.  Keb.  480.  491.  S.   C.   6  Mod.  28.  but  see 

«>  2  Lil.  P.  R.  tit.   Oyer,  266.  2  Keb.  275-  2  Ld.  Raym.  970.  Ante,  467,  8. 

6  Mod.   28.  2  Str.  11S6.   1  Wils.  16.  S.  C.  "^  12  Mod.  99.  and  see  2  Show.  310. 

Toll!/\.  Nesbill,  T.  24  Geo.   III.  K.  B.  and  '  1  Ld.  Raym.  232.  347.  (4  Ed.  note  a.) 

Mattison  v.  Atkinson,   E.  27  Geo.  IlL  K.  B.  Doug.  476,  7.   1    Durnf.    &   East,   149,  50. 

cited  in  3   Dunif.   &  East,  153.  (nj.  R.  M.  but  see  1  Ld.  Raym.  84. 

1654.  §  15.  C.  P.  Pr.  Reg.  277.  m  Keilw.  96.  Cavth.  454.  1  Ld.   Raym. 

e  2  Str.  1198.  Ante,  494.  347.  Carth.  517.  1  Ld.  Raym.  550.  2  Str. 

'  Co.  Lit.  231.  b.  5  Co.  74.  b.  2  Lutw.  823.  R.  T.  5  &  6  Geo.  IL  (bj.  K.  B. 

^^**-  "  6  Hen.  Vn.  24.  per  Brian.  3  Kcb.  76. 

«  2  iialk.  i'Jl.  VI  Mod.  i98.  S.  C. 
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But  where  a  judgment  <»r  inatter  of  record  is  pleaded  in  a  different 
court,  the  party,  not  being  entitled  to  an  account  of  the  term  and 
number  roll,  must  plead  nul  tiel  record.  And  it  seems,  that  oyer  is 
not  demandable  of  an  act  of  parliament'. 

The  defendant  was  formerly  allowed  oyer  of  the  original  writ,  in 
order  to  demur  or  plead  in  abatement,  for  any  apparent  insuflicieiuv 
or  variance''.  But  this  indulgence  liuving  been  abused,  and  made  an 
instrument  of  delay,  a  rule  was  maile,  that  a  defendant  be  not  allowed 
oyer  of  an  original  writ  ;  and  that  if  he  demand  it,  the  plaintilV  n>ay 
proceed  as  if  no  demand  had  been  made*^. 

The  demand  of  oyer  is  a  kind  of  j)lea"'  ;  and  should  regularly  be 
made  by  a  note  in  writing',  before  the  time  for  pleading  is  e\j)ired'. 
If  it  be  not  made  till  after  that  time,  the  plaintiif  may  consider  the 
demand  as  a  nullity,  and  sign  judgment.  But  though  oyer  be  not  in 
strictness  demandable,  yet  if  it  be  given,  the  party  demanding  has  !i 
right  to  make  use  of  its.  If  the  defendant  would  insist  upon  his  de- 
mand of  oyer,  he  should  move  the  court  to  have  it  entered  upon 
record'':  If  the  plaintiif,  on  the  other  hand,  would  contest  the  oyer, 
he  may  either  counterplead  it,  or  strike  out  the  rest  of  the  pleading 
and  demur' ;  upon  which  the  judgment  of  the  court  is,  either  that  the 
defendant  have  oyer,  or  that  he  answer  without  it^  :  On  the  latter 
judgment,  the  defendant  may  bring  a  writ  of  error  ;  for  to  deny  oyer 
where  it  ought  to  be  granted  is  error,  but  not  c  converso^ 

There  is  no  settled  time  prescribed  for  the  plaintiff  to  give  oyer""  ; 
but  the  defendant  shall  in  all  cases  have  the  same  time  to  |)lead,  or  as 
many  pleading  days  after  oyer  given,  as  he  had  at  the  time  of  demand- 
ing it" :     And,  in  the  King's  Bench,  he  may  either  set  forth  the  oyer 

■  Doug.  476.  Godb.  \SC).  contra.  the  rule  to  plead  ;  and  vidf  mite,  4";.5. 

^  Gilb.   C.   P.  52.    12  Mod.   35.   189.   2  8  Doug.  476,  7.  and  see  1  Saund.  317.  ('2). 

Lntw.  1644.  6  Mod.  27.  2   Salk.  498.  2  Ld.  '»  6  Mod.  28. 

Rayin.  970.  R.  T.  5  &  6  Geo.  H.  (b).  K.  B.  '2  I^v.   142.  2  Salk.  497.  and  see  2  I.d. 

I  VVils.  97.  6  Durnf.  &  East,  363.  Co.  F.nt.  Raym.  970.  1  Saund.  9.  b. 

320.  5  Taunt.  653.  (a).  ^  2  Lev.  142. 

c  R.  T.  19  Geo.  HI.  K.  B.  Doug.  227,  8.  '  2  Salk.  497.  6  Mod.  28.  2  Ld.  Raym. 

6  Durnf.  &  East,  363.  Barnes,  340.  and  see  970.  S.  C.  2  Str.  1 186.  1  Wils.   16.  S.  C.    I 

Bro.  Abr.  tit.  Oyer,  pi.  19.  Saund.  9.  b.  2  Saund.  46.  (7). 

•*  3  Salk.  119.  «n   It  seems  from  the  rule  of  Mick.  1654.  § 

*  Notice,  M.  1  Geo.  If.  §  2.  C.  P.  15.  C  P.  that  it  ought  td  be  given,  in  the 

f  Fuwler  and  Dyer,  M.  20  Geo.  III.  K.  B.  Common  Pleas,  before  the  end  of  the  next 

1  Durnf.  &  East,  150.  Barnes,  268.  326,7,  term  after  it  is  demanded. 

2  Bos.  &  Pul.  379.  but  see  Gas.  Pr.  C.  P.  "1  Sir.  705.  R.  T.  5  &  6  Geo.  11.  fbj. 
72,  3.  96.  Pr.  Reg.  278.  299.  S.  C.  Barnes,  K.  B.  8  Durnf.  Ss.  East,  356,  7.  Gas.  Pr.  C. 
329.  2  Wils.  413.  by  which  it  appears,  that  P.  72.  81,2.  143.  Pr.  Reg.  28.  300,  301. 
formerly  oyer  must  have  been  demanded,  in  Barnes,  238.  254.   S.  C.  /tnle,  474. 

the  Common  Picas,  before  the  expiration  of 
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ill  Ills  plea  or  not,  at  his  election".  If  he  set  it  forth,  the  court  inast 
adjudjje  upon  it,  as  parcel  of  the  record ;  though  it  was  not  strictly 
demandable  at  the  time  of  granting  it** :  But  the  defendant,  in  that 
court,  is  not  bound  to  set  it  forth  in  his  plea^  The  time  allowed  for 
the  defendant  to  give  oyer  of  a  deed,  &c.  to  the  plaintiff,  is  two  days 
exclusive  after  it  is  demanded'' :  and  if  it  be  not  given  in  that  time, 
the  plaintiff  may  sign  judgment,  as  for  want  of  a  plea'.  If  given, 
the  plaintiff  shall  have  the  same  time  to  reply,  after  oyer  given  him 
by  the  defendant,  as  he  had  at  the  time  of  demanding  it^ 

The  defendant  having  demanded  oyer  of  a  deed,  ought  to  insert  it 
at  the  head  of  his  plea  ;  and  if  he  do  not,  the  plaintiff,  in  the  Commoa 
Pleas,  may  insert  it  there  for  him,  in  making  up  the  issues  :  but  this 
cannot  be  done  in  the  King's  Bench,  where,  if  the  plaintiff  would 
avail  himself  of  the  deed,  he  must  pray  it  to  be  enrolled  at  the  head  of 
his  replication''.  If  the  defendant,  after  craving  oyer  of  a  deed,  do 
not  set  forth  the  whole  of  it,  the  plaintiff,  we  have  seen',  may  sign 
judgment  as  for  want  of  a  plea  ;  but  he  cannot  demur  for  that  cause'': 
or  if  the  defendant,  in  his  plea,  set  out  the  deed  untruly,  the  plaintiff 
by  his  replication  may  pray  that  it  be  enrolled,  and  so  procure  it  to  be 
truly  set  forth'  :  And  if  there  be  any  variance,  however  trifling, 
between  the  deed  and  the  oyer,  it  is  fatal  at  the  trial,  on  the  plea  of 
non  est  factum™. 


If  the  action  be  founded  on  a  written  instrument,  not  under  seal, 
the  defendant  is  not  entitled  to  deinaiul  oyer;  but  the  distinction 
formerly  taken  was,  that  where  the  ])lainlilf  declared  upon  a  writing, 
the  courts,  on  affidavit  that  he  had  no  part,  would  let  him  have  a 
copy  ;  but  where  the  declaration  was  on  an  agreement  generally,  and 
the  writing  but  evidence,  they  would  not  grant  it°  :  And  accordingly, 
where  an  action  was  brought  upon  a  special  agreement  contained  in  a 
note,  and  a  rule  made  to  shew  cause  why  the  plaintiff  should  not  give 
the  defendant  a  copy  ;  upon  cause  shewn,  the  rule  was  discharged, 

a  2  Str.  1241.   1  Wils.  97.  cular  respecting   it   as   relate  to  pleading, 

^  3    Salk.    119.  Carth.  513.   6   Mod.  27.  Chitty  on  Pleading,  1  V'.  p.  414,  6ic. 

Doug.  476.  S  Barnes,  327. 

-  2  Str.  1241.  1  W'ilb.  97.  Barnes,  527.  C.  ••  2  Str.  1241.  1  VTiis.  97. 

P.  contra.  i  ^,,/e^  612. 

d  Carth.  455.  2  Durnf.  &  East,  40.  ^  2  Salk.  602. 

«  6  Mod.  122.  Cas.  Pr.  C.  P.  95.  Pr.  Reg.  '  Com.  Dig.  tit.  Pleader,  P.  1. 

501.  Barnes,  245.  .S.  C.  m   j  Marsh.  214 

^  R.  T.  5  &  6  Geo.  II.  fbj.  K.  B.  And  see  "  2  Keb.  430.  1  Sid.  386. 
fuither  as  to  oyer,  and  such  points  in  paili- 
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because  the  contract  upun  which  the  action  was  founded  was  a  parol 
contract,  of  which  the  note  was  only  evidence,  and  therefore  tlie  de- 
fendant ought  not  to  iiave  a  copy".  In  actions  upon  poUcies  of  as- 
surance, the  plaintiff,  his  attorney  or  agent,  by  the  statute  19  Geo. 
II.  c.  37.  §  6.  "  shall,  whWmJifteen  days  after  being  required  so  to  do 
in  writing  by  the  defendant,  his  attorney  or  agent,  declare  in  writing 
what  sums  lie  hath  assured,  or  caused  to  be  assured,  in  the  whole, 
and  what  sums  he  hath  borrowed  at  respondentia  or  bottonjree  for 
the  voyage,  or  any  part  of  it :"  And,  in  actions  of  this  nature,  a  judge 
at  chambers  will  make  an  order  for  the  assured  to  produce  to  the 
underwriters,  upon  affidavit,  all  papers  in  possession  of  the  former, 
relative  to  the  matters  in  issue"*.  But  under  a  judge's  order  to 
j)roduce  papers,  and  give  copies  of  letters,  &c.  it  is  sufficient  to  give 
extracts  of  those  parts  of  them  which  are  relevant  to  the  subject*^. 
In  other  cases,  the  general  rule  is,  that  a  plaintiff  shall  not  be  obliged 
to  furnish  evidence  against  himself'.  But  where  the  action  is  founded 
on  a  written  instrument,  as  a  bill  of  exchange  or  ])romissory  note, 
special  agreement,  or  undertaking  in  writing  to  pay  the  debt  of  a 
third  j)erson*,  &c.  if  a  special  ground  be  laid,  as  that  the  demand  is 
of  long  standing,  and  the  defendant  has  no  copy  of  the  instru- 
ment, or  that  there  is  reason  to  suspect  its  being  forged,  &c.  the 
court  on  motion,  or  a  judge  on  summons,  will  make  an  order  for  the 
delivery  of  a  copy  of  it  to  the  defendant  or  his  attorney,  and  that  all 
j)roceedings  in  the  action  be  in  the  mean-time  stayed.  And  by  the 
statute  53  Geo.  III.  c.  141.  §  5.  "  the  grantor  of  an  annuity  is  entitled 
to  a  copy  of  every  deed,  kc.  whereby  it  was  granted  ;  and  if  not 
delivered  within  twenty  one  days  after  notice,  a  summons  may  be 
taken  out  from  a  judge  of  the  King's  Bench  or  Common  Pleas  and 
an  order  obtained  thereon,  for  the  production  of  such  deed  &c.  and 
for  suffering  the  complainant  to  take  copies  thereof,  and  examine  the 
same." 

So,  where  the  defendant  has  the  custody  of  a  written  instru- 
ment, which  he  holds  as  a  trustee,  the  courts  in  some  instances 
will  order  him  to  give  an  inspection  and  copy  of  it  to  the  plaintiff 
at  his  expense,  and  to  produce  it  for  various  purposes  :  Thus 
where  the  defendant  was  a  stake-holder,  the  court  ordered  him  to 
give  the  plaiiitif!',  at  bis  expense,  a  copy  of  the  articles  for  Eptsom 
races,  and  to  produce  the  same  at  the  trial^.  So,  where  an  action  is 
brought  by  a  sailor  for  his  wages,  on  ship's  articles,  against  the  cai)- 

a   1  Salk.  215.  J    I  Chit.  Kc^).  476.   Posi,G^\. 

IJ   1  Cam|)b.56'2.  «  ^"^^If  ^- ^l<^xttnder,M.  o^q^o.  \l\.K   B 

c   1  Taunt.  J67.  f  Barnfs,  4'39. 
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tain  ill  whose  custody  tlipy  aro,  it  soems  that  under  the  eciiiity  of  tlie 
statute  2  Geo.  II.  c.  36.  ^  8.  llie  defendant,  if  required,  must  pro- 
duce and  jifive  a  copy  of  tlie  articles".  In  the  Kir»q,'s  Bench,  when 
the  ph\inliir  is  entitled  to  (he  inspection  of  a  lease,  &c.  in  the  posses- 
sion of  (lie  defendant,  the  court  will  grant  a  rule  for  the  latter  to 
produce  it,  and  i^ive  a  copy  thereof  to  the  plaintiff,  in  order  that  he 
may  declare  thereon''.  And  wiiere  the  jilaintiflT,  in  an  action  on  a 
i\ciH\,  has  had  the  saine  taken  from  him  under  a  warrant  aj^ainst  him 
for  felony,  the  court,  on  an  aflidavit  of  demand  upon  and  refusal  by 
the  magistrate  and  constable,  will  direct  them  to  ijive  the  plaintiff"  a 
co|)y  to  declare  on,  and  to  produce  the  i\e.e(\  on  the  trial,  the  plaintifV 
undertaking  to  j)ay  the  expenses".  But  the  court  will  confine  their 
order  for  inspection  of  a  deed,  to  the  j)articular  parts  of  it  which  are 
necessary  to  support  the  action''.  And  they  will  not  compel  a  j)arty 
to  allow  the  inspection  of  his  title  deeds,  and  give  a  copy  thereof,  to 
a  person  who  su])poses  that  such  deeds  contain  a  reservation  in  his 
favour  of  manorial  rights,  unless  it  appear  that  the  party  holds  the 
deeds  as  trustee  for  the  applicant.  In  the  Common  Pleas,  if  one 
])art  only  of  an  indenture  be  executed,  the  court  will  compel  the  parly 
having  the  custody  of  it  to  produce  it  for  inspection,  upon  an  action 
commenced  against  him  by  the  other  party  ;  unless  he  can  shew  some 
sufficient  reason  to  the  contrary^:  And  it  is  not  a  sufficient  reason, 
that  the  plaintiff"  seeks  for  inspection,  for  the  purpose  of  discovering- 
some  defect  in  the  deeds.  So,  where  the  plaintiff"  made  an  affidavit, 
that  he  sued  the  defendant,  to  recover  damages  for  breach  of  an 
agreement  in  not  entering  into  partnership,  pursuant  to  a  partnership 
deed,  drawn  up  and  executed  by  the  plaintiff",  but  remaining  in  the 
custody  of  the  defendant  or  his  attorney,  and  that  the  plaintiff^  pos- 
sessed neither  a  copy  nor  counterpart  of  the  deed,  the  court  granted 
a  rule,  enabling  the  plaintiff"  to  inspect  and  take  a  copy  of  the  deed, 
although  the  defendant  swore  that  he  had  not  executed  the  saine''. 
But  where  two  parts  of  an  indenture  were  executed  by  both  parties, 
each  keeping  one,  and  one  part  was  lost,  the  court  of  Common  Pleas 
vrould  not  compel  the  other  party  to  produce  his  part,  in  order  to  sup- 
port an  action  against  him  on  the  instrument' :  And  inspection  was 
refused  in  that  court,  to  the  plaintiff"  in  replevin,  of  a  deed  to  which 

a  Abbott  on  Shipping,  389.  1  Taunt.  386.  f  1  Taunt.  38().   and   see  1    Moore,  iG!>. 

^  ^'"''  *^*  8  Taunt.  131.  2  Moore,  513.  fa).  S.  C. 
c2Chil.Rep.229.  .  4  Taunt.  666. 

*  ^^-  ^^'-  h   1  Bi-od.   &  Bing.   318.  3  Moore,  671. 

e  1  Barn.  &  Cres.  262.    2  Dowl.  &  Ryl.  S.  C. 
^^''-  ^-  ^-  i  6  Taunt.  502.  1  Marsh,  610.  S.  C. 
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he  was  no  party,  assigning  to  tUc  avowant  the  reversion  of  tlic  de- 
mised premises'*. 

In  tlie  King's  Bench,  we  have  seen'',  the  plainlid'  may  have  a  rule 
nisi,  for  the  defendant  to  jn-oducc  a  deed  before  the  commissioners  of 
the  stamp  ollice,  to  be  stamped  ;  or  to  the  plainlill's  attorney,  in  order 
that  he  may  ascertain  the  names  of  the  witnesses,  so  as  to  Huhpcena 
them.  And  a  rule  for  the  j)ro(luclion  of  a  i\(ici\  to  be  stamped,  has 
heen  granted  by  the  court  of  Common  Pleas'^:  though,  in  a  former 
case,  that  court  refused  to  make  a  rule  on  the  plaintiiV,  in  an  action 
on  a  bond,  to  allow  an  oflicer  of  the  stamp  duties  to  inspect  the  bond, 
because  the  defendant  suspected  it  to  be  forged''.  ^Vhcre  the  dispute 
was  between  the  j)hnntilV  a  factor  in  Smithjield,  and  the  defendant 
a  grazier,  the  court  of  King's  Bencli,  u|)on  the  defendant's  motion, 
made  a  rule  for  the  plaintitlto  shew  cause,  why  he  shouhl  not  produce 
at  the  trial,  the  several  books  wherein  he  entered  the  account  of  beasts 
sold,  and  of  monies  received,  on  the  defendant's  account ;  and  no 
cause  being  shewn,  the  rule  was  made  absolute''.  The  rule  laid  down 
by  Lord  Mansfield  in  cases  of  tiiis  nature  was,  that  whenever  the 
defendant  would  be  entitled  to  a  discovery,  he  should  have  it  here, 
without  going  into  equity^  And  on  a  motion  in  trover,  for  inspection 
of  lists  of  sales,  the  question  being  whether  the  goods  were  included  in 
those  sales,  it  was  said  by  Duller,  J.  "  The  proper  way  is  to  move  for 
a  rule  to  shew  cause  why  the  defendant  should  not  have  time  to  plead 
till  the  next  term,  unless  the  plaintiif  will  give  the  inspection  required  ; 
and  the  reason  for  granting  such  time  is,  that  the  party  may  have  the 
thing  granted  by  api)lying  to  a  court  of  equity  ;  and  therefore  the 
court  will  give  time,  till  he  can  file  his  bill  for  that  purpose  :"  and 
a  rule  to  shew  cause  was  granted  accordingly^.  But  the  court  will 
not  compel  the  plaintilV  to  deliver  to  the  defendant,  a  copy  of  an 
agreement,  in  order  to  enable  the  latter  to  j)lead  in  abatement,  that 
the  agreement  was  signed  jointly  by  himself  and  others'".  And  in 
general,  the  courts  will  not  oblige  a  plaintilT  to  discover  the  evidence 
in  support  of  his  action,  previous  to  the  trial ;  and  therefore,  they  will 
not  make  a  rule  upon  him  to  produce  his  books',  &c. :  Nor  can  a  rule 
be  had  for  the  inspection  of  books,  &c.  of  a  prioate  nature,  in  the 
hands  of  third  pe^sons^ 

»  6  Taunt.  283.  and  see  1  Chit.  Rep.  476.  8  (Viller  v.  Cizilelt,  M.  29  Geo.  III.  K.  \). 

b  Artie,  494.  ''  2  Dowl.  &  Ryl.  419. 

c  4  Taunt.  157.  ami  sec  5  Moore,  71.  '  o  Mo<l.  2G4.    I  Chit.  Kcp.  476.  but  see 

«1  1  Bos.  &  Pul.  271.  4  Bur.  2489. 

e  2  Str.  1 130.  and  see  5  Moore,  71.  i'  1  Ld.  Raym.  705.  2  Ld.  Raym.  P:7.   1 

f  Barry  v.    Alexander,    M.   25    Geo.   III.  Barnard.  K.  B.  466.  Uarnts,  236.  Cas.  Ump. 

If  B  Har.lw.  130.  2  Blac.  Rep.  350. 
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When   the   declaration    does    not    disclose   the   particulars  of  the 
nlaintill's  demand,  as  in  actions  of  assumpsit,  or  debt  for  goods  sold, 
or  for  work  and  labour,  &c.  the  defendant's  attorney  or  agent  may 
take  out  a  summons  before  a  judge,   for  the   plaintiff's  attorney  or 
a'^cnt  to  shew  cause,  why  he  should  not  deliver  to  the  defendant's 
attorney  or  agent,  the  particulars  in  writing  of  the  plaintiff's  demand, 
for  which  the  action  is  brought,  and  why  all  proceedings  should  not  in 
the  mean-time   be  stayed'.     This  summons  which  cannot  it  seems  be 
had  till  after  the  defendant  has  aj)peared,  in    the    Common   Pleas'*, 
thou""h  it  is  otherwise  in  the  King's  Bench'^,  is  usually  taken  out  before 
))lea ;  and  unless  good  cause  be  shewn  to  the  contrary,  the  judge  will 
make  an  order"*,  agreeably  to  the  summons,  which  operates,  when 
drawn  up  and  served,  as  a  stay  of  proceedings,  till  the  particulars  are 
delivered^     But  a  judge's  order  for  the  delivery  of  a  bill  of  parti- 
culars, does  not  stay  proceedings,  unless  it  be  drawn  up  and  served 
upon  the  plaintiff's  attorney^     And  it  is  a  rule  in  the  King's  Bench^, 
that  "  no  order  be  made  in  any  action  depending  in   this  court,  to 
compel  a  delivery  of  particulars  of  the  plaintiff's  demand,  unless  the 
defendant  or  defendants,  in  the  event  of  pleading,  do  by  such  order 
undertake  to  plead  issuably,  or  unless  the  plaintiff's  attorney  or  agent 
shall,  by  special  indorsement  on  the  summons,  consent  to  waive  the 
same  :"  It  is  also  usual  in  that  court,  on  granting  an  order  for  par- 
ticulars, which  is  considered   as  a  matter  of  favor,  to  require  from 
the  defendant  some  admission,  as  of  the  signature  of  a  note,  &c. 
And,  in  the  Common   Pleas,  where  the  declaration  was  delivered  at 
the  same  time   as  a  bill  of  particulars  which   was  insufficient,  and 
another  order  was   afterwards   obtained   for   better   particulars,   the 
court  held,   that   as  the   defendant's   attorney  had  not  returned  the 
declaration,    with    the   insufficient   particulars,    he   had    waived    the 
irregularity''.     In   assumpsit  for   non-peformance  of  a  contract  for 
the  sale  of  a  house,   with  counts  to  recover  back  the  deposit,   the 
plaintiff  having  in  his  first  count  alleged   that  the  defendant,  who 
was   to  make  a   good  title,   had   delivered    an    abstract  which    was 
insufficient  defective  and  objectionable,  the  court  of  Common  Pleas 
obliged  the   plaintiff  to  give    a  particular  of  all    objections   to   the 
abstract,  arising  upon   matters  of  fact ;  but  said  he  was  not  bound  to 
state  in  his  jjarticulars,  any  objections  in  point  of  law'. 

a  G  Bur.  1390.   Imp.  C.  P.  '235.  and  see  ''Ante,  475. 

Append.  Chap.  XXIV.  §  3.  f  1  Chit.  Rep.  647. 

^  1  Bos.  ic  I'ul.  378.  g  R.  H.  59  Geo.  HI.  K.  B. 

c  1  Chit.  Rep.  7'24,  5.   faj.  h  2  Moore,  90.  and  see  id.  655.  8  Taunt. 

•l  Append.  Chap.  XXIV.  §  4.  And  for  the       592.  S.  C  Jnie,  563. 

forms   of  bills  of    particulars,  ia  different  '  3  IJos   &.  Pu!.  •246.  and  see  I  Campb. 

cases,  see  id.  §  Ci,  kc.  293. 
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So,  if  an  action  be  brought  on  a  bond  conditioned  for  the  per- 
formance of  covenants,  or  to  indemnify,  &c.  the  defendant  may  call 
for  a  particular  of  the  breaches  for  wliich  the  action  is  brought : 
And  where  a  general  form  of  declaring  is  given  by  act  of  parliament, 
as  upon  the  statute  of  9  Ann.  c.  14.  or  upon  the  25  (Jlco.  II.  c.  36. 
it  seems  reasonable  that  the  plaintiff,  if  required,  should  give  an  accouot 
of  the  particulars  of  his  demand,  in  order  to  enable  the  defc^ndant  to 
prepare  for  his  defence.  But  whenever  the  particulars  of  the  demand 
are  disclosed  in  (he  declaration,  as  in  special  assumpsits^  covenant^ 
or  debt  on  articles  of  agreement,  &c.  or  in  actions  on  matters  of 
record,  an  order  for  such  j)articulars  does  not  seem  to  be  requisite. 

In  ejectment,  brought  on  the  forfeiture  of  a  lease,  the  court  will 
compel  the  plaintiff  to  deliver  a  particular  of  the  breaches  of  covenant, 
on  which  he  intends  to  rely^.  And  if  the  plaintiff  declare  generally  in 
ejectment,  and  the  defendant  have  any  doubt  what  lands  the  plaintiff 
means  to  proceed  for,  he  may  call  upon  him  by  a  judge's  order,  to 
specify  ihem* :  And,  on  the  other  hand,  the  plaintiff  may  call  on  the 
defendant,  to  specify  lor  what  he  defends,  when  that  is  not  sufficiently 
ascertained  by  the  consent  rule*.  Rut  in  general,  the  injury  com- 
plained of  in  actions  for  wrongs,  is  stated  in  the  declaration  ;  and 
therefore,  in  such  actions,  it  is  not  usual  to  make  an  order  for  the 
particulars  :  but  circumstances  may  occur  which  render  it  necessary. 
After  the  delivery  of  a  bill  of  particulars,  the  defendant,  in  (he  King's 
Bench,  has  the  same  time  to  plead,  as  he  had  when  the  summons  for 
it  was  returnable''.  And  in  the  Common  Pleas,  we  have  seen*",  the 
plaintiff  cannot  sign  judgment  for  want  of  a  plea,  till  the  expiration 
of  twenty  (our  hours  after  the  delivery  of  a  bill  of  particulars,  though 
the  time  for  pleading  be  expired,  and  a  demand  of  plea  given,  more 
than  twenty  four  hours  before  that  time.  In  the  Exchequer,  the 
defendant  cannot  obtain  an  order  for  the  particulars  of  the  plaintiff's 
demand,  without  an  affidavit',  that  he  is  unacquainted  with  them  : 
but  he  is  entitled  to  receive  such  particulars  from  the  plaintiff, 
although  he  may  have  had  a  statement  of  them  before  the  action  was 
brought^ 

As  the  defendant  is  allowed  to  call  for  the  particulars  of  the  plain- 
tiff's demand,  so  when  the  defendant  pleads  or  gives  a  notice  of 
set  off,  for  goods  sold,  Sec,  the  plaintiff  may  take  out  a  summons  for 

*6  Durnf.  &  East,  597.  Append.  Chap.  •>  13  East,  503. 

XLVI.  §  6'2,  3.  and  see  T  Durnf.  &  East,  «=  A<}te,  475. 

3'22.  and  the  cases  there  cited.  R.  M.  1  Geo.  "*  Append.  Chap.  XXIV.  §  5. 

IV.  K.  B.  4  Barn.  &  Aid.    196.   R.  H.   I  &  «  Wightw.  78. 
2  G^o.  IV.  C.  P.  2  Brod.  &,  Bint;.  470. 
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the  i)articulars  ;  upon  which  the  judge  will  make  an  order,  winch 
should  be  regularly  drawn  uj)  and  served",  for  the  defendant  to 
deliver  them  in  a  certain  time,  or  in  default  thereof,  that  he  be 
j)rechided  from  giving"  evidence  at  the  trial,  in  support  of  his  set  off''. 
Under  a  judge's  order  for  particulars,  the  plaintiff,  or  his  attorney  or 
agent,  should  deliver  a  particular  account  in  writing  of  the  items 
of  the  demand,  and  when  and  in  what  manner  it  arose  :  And  where 
there  has  been  an  account  current,  and  payments  have  been  made 
for  which  the  party  means  to  give  credit,  the  j)articular  ought  to 
contain  as  well  those  matters  for  which  he  means  to  give  credit,  as 
those  for  which  the  action  is  brought''.  But  it  is  sufficient  to  refer  in 
a  bill  of  particulars,  to  an  account  already  delivered,  without  re- 
stating if'  :  and  in  general,  if  the  plaintiff's  particular  convey  the 
requisite  information  to  the  defendant,  however  inaccurately  it  be 
drawn  up,  it  is  sufficient''.  And  if  a  bill  of  particulars  state  the  trans- 
action upon  whicli  the  plaintiff's  claim  arises,  it  need  not  specify  the 
technical  description  of  the  right  which  results  to  the  plaintiff  out  of 
that  transaction^. 

If  the  particulars  delivered  under  a  judge's  order  be  not  sufficiently 
explicit,  the  party  to  whom  they  are  delivered  may  take  out  a 
summons,  and  obtain  an  order,  for  further  particulars :  and  if,  on 
the  other  hand,  they  are  incorrect,  or  not  sufficiently  comprehensive, 
the  party  delivering  may  have  a  summons  and  order  to  amend 
them.  But  it  is  a  rule  in  the  King's  Benchs,  that  "  no  summons 
for  further  particulars  of  the  plaintiff's  demand,  defendant's  set  off, 
or  other  particular,  be  granted  in  any  action  depending  in  this 
court,  unless  the  last  previous  order  for  particulars  be  first  drawn 
up,  and  such  order  produced  at  the  time  of  applying  for  any  such 
summons."  An  amendment  was  allowed,  in  the  Common  Pleas, 
after  the  plaintiff  had  been  nonsuited  for  a  defect  in  the  bill  of  par- 
ticulars, and  a  new  trial  granted  on  payment  of  costs''.  And  the 
plaintiff,  in  such  case,  is  not  entitled  to  be  paid  the  costs  of  the  first 
trial,   previous    to    and   as  the  terms  of  the   amendment;    but  the 

"  R.  H.  59  Geo.  III.  K.  B.  Ante,  477,  costs.     Sed  qucsre,  as  to  the  necessity  of  in- 

"  For  the  form  of  particulars  of  set  off,  eluding  payments  by  the  defendant,  in  the 

see  Append.   Chap.  XXIV.    §   10.  And  for  particulars  of  the  plaintilf's  demand;    the 

the  effect  of  such  particulars,  see  8  Price,  practice  not  being  conformable  to  the  case^  ? 

2*^'  *!  Peake's  Cas.  Ni.  Pri.  172. 

<:  1   Esp.  Rep.  '280.   2  Campb.  410.   In  e  i  Campb.  69.  in  nolis. 

the   latter  case,   an    attorney  having  deli-  »"  4  Taunt.  189. 

vered  a  particular,containing  only  the  debtor  g  R.  H.  59  Geo.  III.  K.  B.  Ante,  477. 

side  of  the  account,  was  made  to  take  a  ver-  ''  2  Bos.  &  Pul.  245. 

-diet  for  the  balance  due  to  him,  without 
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court  will  Older  tliein  to  abide  the  event  of  the  cause".  I3ut  where 
a  particular  was  delivered  under  a  judge's  order,  and  the  plaintiff 
delivered  a  second  particular,  witlioutan  order,  containinj^  merely  an 
echo  of  tl»e  counts  in  the  declaration,  that  court  would  not  allow  him 
to  give  evidence  of  any  claim  contained  in  the  second  jnulieular, 
which  was  not  included  in  the  first''. 

At  the  trial,  the  particulars  of  the  j)laintiir's  demand,  or  of  the 
defendant's  set  of!',  if  delivered,  are  considered  as  incorporated  with 
the  declaration,  plea,  or  notice;  and  on  production  of  the  order,  and 
j)roof  of  their  delivery,  the  parties  are  not  allowed  to  give  any  evidence 
out  of  them^  Therefore,  where  the  jjarticular  of  the  plaintiff's 
demand  was  a  promissory  note  only,  and  on  being  j)ro(luce(l  it  ap- 
peared to  be  improperly  stanij)ed,  so  that  it  could  not  be  given  in 
evidence,  the  plaintiff,  though  he  might  otherwise  have  gc.ie  into  the 
consideration  of  the  note,  was  held  to  be  precluded  therefrom  by  his 
particular''.  But  an  erroneous  date  to  a  bill  of  particulars,  which  is 
not  calculated  to  mislead  the  defendant,  will  jiot  preclude  the  plaintiff 
from  recovering  his  demand''.  So,  where  the  plaintiff  ('cclared  in 
dehl  for  rent,  without  shewing  in  what  parish  the  lands  were  situate, 
and  delivered  a  particular  of  his  demand,  describing  them  in  a  wrong 
parish,  the  court  held  that  the  plaintiff  might  recover ;  it  not  ap- 
j)earing  that  any  misrepresentation  was  intended,  or  that  the  defen- 
dant held  more  than  one  parcel  of  land  of  the  plaintiff,  so  as  to  be 
misled  by  it^ :  So,  where  the  plaintiff  declared  on  three  bills  of  ex- 
change, in  three  several  counts,  but,  according  to  his  particular,  only 
sought  to  recover  on  the  bill  set  forth  in  the  first  count ;  and  the  de- 
fence was,  that  the  defendants  were  not  partners  when  the  latter 
bill  was  drawn,  and  the  plaintiff  tendered  in  evidence  the  other  two 
bills,  for  the  j)urpose  of  establishing  the  fact  of  partnership  ;  which 
evidence  was  rejected,  on  the  ground  that  these  bills  were  not 
included  in  the  particular;  the  court  of  Common  Pleas  granted  a  new 
trials.  And  although  the  plaintiff,  after  delivering  a  particular  of  his 
demand,  cannot  at  the  trial  himself  give  evidence  out  of  it,  yet  if  the 
defendant's  evidence  shew  that  there  were  other  items  which  he  might 
have  included  in  his  demand,  he  is  entitled  to  recover  all  that  appears 
to  be  due  to  him''.  An  item  however  of  the  i)laintiff 's  demand,  ap- 
pearing on  the  face  of  the  defendant's  set  off,  given  in  under  aju('ge's 

■  8  Price,  538.  ''  4  Esp.  Rei).  7. 

»>  1  Taunt.  353.  <-'  2 Taunt.  '224, 

c  Peake's  Cas.  Ni.  Pri.   172.  1  F.sp.  Rep.  •  3  Maule  &  Sel.  380. 

11)5.  3  Esp.  Ri'p.  1(58.   2  Bos.  &  Pul,  243.  g  5  Moore,  567.  2  Broil.  &  Bing.;6S2,  S.  C. 

S.  C,  2  Sol.  Pr.  463.  ''  1  Caaipb.08. 
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order    is  not  such  an  admission  as  supersedes  the  necessity  of  the 
plaintiff"s  proving  it% 

If  the  particulars  of  the  defendant's  set  off  be  not  delivered,  within 
the  time  mentioned  in  the  judge's  order,  the  defendant  is  precluded, 
by  the  terms  of  it,  from  giving  any  evidence  in  support  of  his  set  off. 
But  the  plaintiff  cannot  make  any  objection  to  such  particulars,  at 
the  trial  of  the  cause,  which,  if  made  earlier,  the  defendant  or  the 
court  might  have  rectified''.  In  an  action  of  assumpsit  brought  by 
the  assignees  of  a  bankrupt,  the  defendant  called  for  the  particulars 
of  the  plaintiff's  demand,  which  were  given  him,  and  then  pleaded 
in  abatement,  that  the  promises  were  made  by  himself  and  another 
person  jointly :  issue  being  joined  on  this  plea,  it  appeared  in  evidence 
at  the  trial,  that  the  particulars  chiefly  related  to  transactions  between 
the  bankrupt  and  the  defendant,  jointly  with  the  person  mentioned  in 
the  plea  ;  and  though  there  were  some  items  which  concerned  the  de- 
fendant only,  yet  as  these  were  not  distinguished  from  the  rest,  the 
chief  justice  would  not  suffer  them  to  be  given  in  evidence,  and  non- 
suited the  plaintiff:  The  court  of  King's  Bench  was  afterwards 
moved,  but  refused  to  set  aside  the  nonsuit*^. 


We  have  already  seen,  that  the  parties  are  not  entitled  to  the 
inspection  of  books,  &c.  of  a  private  nature*^.  But  it  is  a  general 
rule,  that  a  party  has  a  right  to  inspect  and  take  copies  of  such  books, 
&c,  as  are  o^  a  public  nature,  wherein  he  has  an  interest;  so  as  they 
be  material  to  the  suit,  and  the  party  in  possession  be  not  obliged  to 
furnish  evidence  against  himself,  in  a  criminal  prosecution^ :  and  if 
they  are  not  evidence  of  themselves,  the  courts  will  order  them  to  be 
produced  atthetrialf;  otherwise  a  copy  is  sufficient.  And  they  will 
never  make  a  rule  to  produce  the  original,  unless  it  be  necessary  to  in- 
spect it,  on  account  of  an  erasure,  or  new  entry?. 

The  books  of  the  Quarter  Sessions  have  been  considered  as  public 
books,  which  every  one  has  a  right  to  inspect*".     And  every  man  has 

=  2    E>p.    Rep.   602.    5    Taunt.  228.    1  f  1  Str.  126.  12  Vin.  ^br.  104. /)/.  68.  S.  C. 

Marsh.  33.  S.  C.  Barnes,  468.  2  Durnf.  &  East,  234. 

b  Holt  Ni.  Pri.  532.  g  1  Str.  307.  Say.  Rep.  76. 

c  Colson  and    others,    assignees,  &c.    v,  h  l  Wils.  297.  Rex  v.  Berking,  cited  in  1 

Se%,   E.  3G  Geo.  III.    K.  B.  1    Esp.   Rep.  Wils.  240.  1   Blac.  Rep.  39.    S.  C.    1  Chit. 

452.  S.  C.  Rep,  477.  faj.  but  see  id.    479.  where  the 

^  Ante,  6i\.  general  right  of  every  man   to  inspect  the 

e  1  Blac.  Rep.  44.   and  see  Peake's  Evid.  books  of  the  Quarter  Sessions  was  doubted 

91,  &c.  as  to  the  inspection  of  public  writ-  by  Abbot,  Ch.  J. 
in"s  in  general. 
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a  right  to  ins|)ect  the  procee(linj;;s  to  which  lie  is  himself  a  i)arty»j 
for  he  has  an  interest  in  such  proceedings.  So,  in  an  action  for  a 
inaUcious  j)rosecution,  where  it  was  necessary,  in  order  to  suj)j)ort  the 
action,  th;it  the  j.laintiff  should  he  put  in  jjossession  of  (he  contents 
of  examinations  hefore  justices,  nnd  of  the  warrant  on  which  he  was 
apprehended,  the  court  granted  a  rule  that  they  might  be  inspected, 
and  copies  taken,  and  the  originals  produced  on  the  trials  Rut,  upon 
an  indictment  for  filony,  it  is  not  usual  to  grant  a  co|)y  of  the  record 
of  acquittal,  where  there  is  any  the  least  probable  cause  for  the  pro- 
secution". And  ii  mundnmus  will  not  lie.  to  compel  a  magistrate  to 
j)roduce  depositions  taken  before  him  on  a  charge  of  felony,  for  the 
purpose  of  founding  an  indictment  for  perjury  against  the  deponents: 
the  magistrate  must  be  subpoenaed  to  produce  the  depositions,  which 
may  be  read  in  evidence  before  the  grand  jury*^. 

Parish  books,  and  the  books  of  the  Custom  house.  Post  office, 
Bank,  South  Sea  house,  India  comj)any,  &c,  are  to  some  purposes 
considered  as  public  books  ;  and  persons  who  have  an  interest  therein, 
have  a  right  to  inspect  them'' :  And  a  rule  for  an  inhabitant  of  a  parish 
to  inspect  the  parish  books,  so  far  as  they  apply  to  the  question  in 
dispute,  may  be  absolute  in  the  first  instanced  So,  the  books  of  the 
commissioners  of  the  lottery,  and  their  numerical  lists,  are  of  a  public 
nature;  and  are  kept  by  the  commissioners  in  trust  for  the  ticket 
holders,  who  are  entitleil  to  an  inspection  of  them  by  rule  of  court^. 
But  access  is  not  allowed  to  parish  books'",  &c.  for  the  trial  of  ques- 
tions of  a  private  nature,  or  in  collateral  actions,  brought  by  or 
against  persons  who  have  no  interest  therein.  And  though  the  East- 
India  company  are  compellable  to  produce  their  public  books', 
yet  they  are  not  obliged  to  j)roduce  their  books  of  letters'*,  &c.  ;  nor 
their  private  books,  relating  to  the  appointment  of  their  servants'. 

■  1    Str.  126.    12  Vin.  Abr.   104.  pi.    68.  9bi.   Barnes,  236. 
S.  C.  Cas.  temp.  Hardw.    128.  2  Str.  1242.  '2  Chit.  Kep.  290. 

Bariie!',  236.    1  Chit.  Rep.  476.  (a),  but  see  s  SchinoUiv.  B uim lead  aw d  others,  H.  36 

1  L(l.  Raym.  262.  Carth.  421.    S.   C  Gilb.  Geo.  111.  K.  B. 

Cas.   K.  B.   134.  (Dr.   U'ea's  case.)    2  Str.  *>  As  to pansA  books, see  5  Mod.  396.  1  Ld. 

1005.   1  Wils.  240.    1  Blac.  Rep.  41,  S.  C.  Raym.  337.  S.  0.  12  Vin.  Abr.   147.  pi.  11. 

cited.  Say.  Rep.  250.  1  Barnard.   100.    1  Wils.  240.  2  Chit.  Rep. 

b  Barnes,  468,  9.  283.  4  Barn.  &  Aid.  301.  but  see    1  Blac. 

«  1  Ld.  Raym.   253.  Carth.  421.  S.  C.  3  Rep.  27.     And  as  to  0«/om  house  books,  &c. 

Blac.  Com.  126.  1  Chit.  Cr.  L.  89.  but   see  see  1  Ld.  Raym.   705.  2  Str.    1005.   1  Wils. 

2  Str.  1122.  1  Blac.  Rep.  385.  Leach's  Cr.  240.  Say.  Rep.  250.  1  Blac.  Rep.  40.  S.  C. 
L.25.  but  sec  Barnes,  235.  Com.  Rep.  555.  S.  C. 

d  1  Chit.  Rep.  627.  •  7  Mod.  129.  2  Ld.  Raym.  851.  S.  C. 

e2Ld.   Raym.  851.  7   Mod.    129.  S.  C.  ^  1  Str.  646. 

1  Str.  304.    I    Barnard.  K.  B.  455.   2   Str.  »  2  Str.  717. 
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The  Court  rolls  ami  books  of  a  manor  are  of  a  public  nature; 
the  tenants  have  an  interest  therein,  and  the  lord  who  has  the  custody 
of  them,  is  considered  merely  as  a  trustee''  :  Hence  it  is  of  course,  in 
the  Ivin"-'s  Bench,  to  grant  leave  to  inspect  the  court  rolls,  &c.  of  a 
manor  on  the  application  of  a  tenant  of  the  manor,  who  has  been 
refused  that  permission  by  the  lord''.  And  one  who  has  a  pr^md 
facie  title  to  a  copyhold,  is  entitled  to  inspect  the  court  rolls,  and 
take  copies  of  them,  so  far  as  relates  to  the  copyhold  claimed,  though 
no  cause  be  dej)ending  for  it  at  the  time'".  So,  where  a  copyhold 
t(Mrant  was  forbid  by  the  lord  to  cut  underwood  upon  the  copyhold, 
without  the  lord's  licence,  the  court  granted  a  mandamus  for  the 
lord  (o  permit  the  tenant  to  inspect  the  court  rolls,  so  (ar  as  related  to 
the  cutting  of  underwood,  after  application  to,  and  refusal  by  the  lord  ; 
although  there  was  not  any  suit  depending'.  But  this  privilege  is 
confiutd  to  the  tenants  of  the  manor :  for  the  lord  or  tenants  of  a 
dilVerent  manor,  having  no  interest  in  the  court  rolls,  &c.  cannot 
claim  the  ins})ection  of  them'' :  And  ever  though  the  party  applying  be 
a  tenant  of  the  manor,  the  court  will  not  grant  a  mandamus  to  inspect 
court  rolls,  for  the  purpose  of  supporting  an  indictment  against  the 
lord,  for  not  repairing  a  road  within  the  manor'^.  In  the  King's 
Bench,  if  the  rule  be  moved  for  on  behalf  of  a  copyhold  tenant,  it  is 
absolute  in  the  first  instances  ;  but  otherwise  it  is  only  a  rule  nisi^ : 
In  the  Common  Pleas,  it  is  always  a  rule  to  shew  cause' :  and  the 
court  expect  an  affidavit  to  shew  that  the  person,  Oii  whose  behalf  the 
motion  is  made,  is  a  tenant  of  the  manor,  and  has  applied  to  the  lord 
or  his  steward,  for  an  inspection  and  copies  of  the  court  rolls,  which 
have  been  denied"".  A  freehold  tenant  of  a  manor  has  no  right 
to  inspect  the  court  rolls,  unless  there  be  some  cause  depending,  in 
which  his  right  may  be  involved'. 

So,  the  books  of  a  Corporation  are  in  nature  of  public  books'" ;  and 
every  member  of  the  corporation,  having  an  interest  therein,  has  a 
right  to  inspect  and  take  copies  of  them,  for  any  matter  that  concerns 

"  2  Str.  9bb.  li:05.  >  2  Blac.  Rep.  lOGl.  Ante,  492,  {k). 

b3  Durnf.  &.  East,  141.  and  see  Barnes,  ''Barnes,    236.  and   see  3  Wiis.   399.  2 

236.  2  Blac.  Rep.  1051.  accord.  Blac.  Rep.  1061. 

c  10  East,  235.  '  7  Diirnf.  &  East,  746,  and  see    1    Wils. 

d4  Rlaule  ic  Sei.   162.  104.   where  a  freeholder  was  refused  a  rule 

«  12  Vin.  Abr.  146.    Bunb.  269.     2   Str.  to  inspect  the  rolls  of  the  manor,    in  a  case 

1005.  Talbot  V.  Bonnl,  M.  23  Geo.  III.K.  B.  between   hims-lf  and  the  lord,  tonching  a 

3  Diirnf.  &  ]:ast,  l42.  copijhokl :  but  see  Barnes,  237.  2  Blac.  Rep. 

'5   Bain.  &.  Aid.   902.   1    Dowl.  &   Ryl.  1030.  semb.  contra;  and  see  2  Vez.  620.  13 

559.  S.  C.  and  see  3  Diirnf.  &  East,  142.  East,  10. 

E  3  Durnf.  &  East,  J  41.  «»  2  Str.  954,  5, 

h  7  Durnf.  &  East,  746. 
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liimself,  though  it  he  in  a  dispute  with  others'.  But,  pending  an 
action  by  a  corporation  for  tolls,  the  courts  will  not  grant  leave  to 
inspect  the  corporation  books  or  muniments,  on  tlie  apj)lication  of 
the  defendant,  a  stranger  to  the  corporation'' :  And  the  inspection, 
when  granted,  is  confined  to  the  subject  matter  in  dispute^.  These 
rules  of  ins])ection,  in  cases  of  copyholds,  corporations,  &c.  are  never 
granted,  but  only  where  civil  rights  are  de|)ending'' ;  for  it  is  a 
constant  and  invariable  rule,  that  in  criminal  cases,  the  party  shall 
never  be  obliged  to  furnish  evidence  against  himself*. 

Informations,  in  nature  o(  quo  warranto,  are  now  considered  in  the 
light  of  civil  proceedings  ;  and  therefore,  when  they  are  exhibited  at 
the  relation  of  a  member  of  a  corporation,  the  court  will  grant  a  rule 
for  the  inspection  of  such  of  the  corporation  books  as  relate  to  the 
subject  matter  in  dispute^:  And  where  an  information  or  action  is 
depending,  the  motion  for  a  rule  to  inspect  and  take  copies  from  the 
books,  is  absolute  in  the  first  instance^.  When  no  action  is  depend- 
ing, the  proper  mode  of  proceeding  is  by  moving  for  a  rule  to  shew 
cause,  why  a  mandamus  should  not  issue,  commanding  the  officer 
who  has  the  custody  of  the  books,  to  permit  the  party  a|)plying  to 
inspect  and  take  copies  of  the  necessary  entries''.  If  a  rule  be  made 
to  shew  cause  why  an  information  should  not  be  filed,  in  nature 
of  a  quo  warranto,  the  court  of  King's  Bench  will  make  a  rule  for 
the  prosecutor  to  inspect  and  take  copies  of  books  and  records,  as 
soon  as  the  rule  to  shew  cause  is  granted' :  but  if  a  rule  be  made  to 
shew  cause  why  a  mandamus  should  not  be  awarded,  the  court  will 
not  make  a  rule  for  the  prosecutor  to  inspect  and  take  copies  of  books 
and  records,  until  the  rule  be  made  absolute,  and  a  return  made  to 
the  mandamus^  :  And,  in  an  action  against  a  corporation,  upon  a 
right  of  toll,  the  court  refused  a  rule  to  inspect  the  public  books, 
records,  and  writings  of  the  corporation  ;  because  no  issue  was  joined, 
so  that  it  could  not  appear  whether  such  inspection  would  be  necessary'. 

»  2  Str.  1223.    Barnes,  235.  Com.  Rep.  S.  C.  Id.  351.  S.  P.  4  Bur.  2489.  1  Durnf. 

555.  S.  C.  &  East,  639.  3  Durnf.  &  East,  142. 

^  8  Durnf.  &  East,  590.  and  see  5  Mod.  (  2  Chit.  Rep.  366.  faj.  and  see  3  Durnf. 

395.   1    Ld.  Raym.  337.    S.  C.  2  Str.  1203.  &  East,  142.579.  4  Taunt.  162. 

Barnes,  238.  3  Wils.  398.  2  Blac.  Rep.  877.  e  2  Cliit.  Rep.  366.  and  see  3  Durnf.  & 

S.  C.  1  Chit.  Rep.  476.  fa)  accord,  1  Durnf.  East,  141.  Barnes,  236. 

&  East,  689.  3   Durnf.    &  East,   303.  1  H.  •'4  Maule  &  Sel.  162.  and  see  Mr.  No- 

Blac.  211.  contra.  tan's  edition  of  Strange,  p.  1223.  in  nolis.  2 

c  1  Barnard.  455.  2  Str.    1005.   1223.   1  Chit.  Rep.  366.  fa). 

Wils.  239.    1  Blac.  Rep.  40.  S.  C.  3  Durnf.  '  Cas.  teniK  Ilardvv.  245.  Say,  Rep,  145. 

&  East,  303.  and  see  2  Chit.  Rep.  231. 290.  but  see  3  Durnf.  &  East,  581. 

but  see  3  Durnf.  &  East,  579.  k  Say.  Rep.  145.  1  Ld.  Raym.  233.  accord. 

«*    1  Wils.  240.  '  2  Blac.  Rep.  877.  3  Wils.  398.  S.  C.   1 

c  1    Ld.  Raym.  705.   2  Ld.  Raym.  927.  Ld.  Kaym.  253.  Carlh.  421.  S.  C.  accord. 
2  Str.  1210.  1    Wils.  23y.  1  Blac.  Rep.  37, 
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CHAP.  XXV. 


Of  CHANGING  ike  Venue,   consolidating  Actions, 
and  STRIKING  OUT  Counts. 

'T^IIE  law  having  settled  the  distinction  between  local  and  <ran- 
sitory  actions,  it  seems  that  towards  the  reign  of  Richard  the 
second,  it  w  as  jjreatly  abused" ;  for  a  litigious  plaintiff  would  fre- 
quently lay  his  action  in  a  foreign  county,  at  a  great  distance  from 
where  the  ciuise  of  it  arose,  and  by  that  means  oblige  the  defendant 
to  come  with  his  witnesses  into  that  county.  To  remedy  which,  it 
was  ordained  by  statute^,  "  to  the  intent  that  writs  of  debt  and  ac- 
"  count,  and  all  other  such  actions,  be  from  henceforth  taken  in  their 
"  counties,  and  directed  to  the  sheriffs  of  the  counties  where  the 
"  contracts  of  the  same  actions  did  arise  ;  that  if  from  henceforth,  in 
"  pleas  upon  the  same  writs,  it  shall  be  declared,  that  the  contract 
"  thereof  was  made  in  another  county  than  is  contained  in  the  origi- 
"  nal  writ,  that  then  the  same  writ  shall  be  utterly  abated."  The 
design  of  this  statute  was  to  compel  the  suing  out  of  all  writs  arising 
upon  contract,  in  the  very  county  where  the  contract  was  made% 
agreeably  to  the  law  of  Henry  the  first^  :  Unusquisque  per  pares 
suosjuclicandus  est,  et  ejusdem  provincise  ;  percgrina  vero  judi- 
cia  modis  omnibus  submovemus''.  But  as  the  statute  only  pre- 
scribes, that  the  count  shall  agree  with  the  writ,  in  the  place  where 
the  contract  was  made,  it  did  not  effectually  prevent  the  mischief^: 
And  therefore  a  statute  of  Henry  the  fourth^  directs  all  attornies  to 
be  sworn,  that  they  will  make  no  suit  in  a  foreign  county  ;  and  there 
is  an  old  rule  of  court'',  which  makes  it  highly  penal  for  attornies  to 
transgress  this  statute. 

Soon  after  the  statute  of  Henry  the  fourth,  a  practice  began  of 
pleading  in  abatement  of  the  writ,  the  impropriety  of  its  venue,  even 
before  the  plaintiff  had  declared.     At  first,  in  the  reign  of  Henry  the 

a  Gilb.  C.  p.  89.  f2  Blac.  Rep.  1032. 

'6R.II.C.2.  g  4  Hen.  IV.  c.  18. 

«  2  Blac.  Rep.  1032.  h  r.  m.  1654.    §5.  K.  B.    R.  M.     1654. 

**  ^«^g-  rfen.  I.  c.  31.  I  8.   C.    P.  and    see  R.  M.    15  Eliz.    §  15. 

«  Gilb.  C.  P.  ay.  in  nolis.  C.  P. 
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fiflh,  they  examined  the  ])Iaiiiti(f  upon  oath,  as  to  tlic  truth  of  his 
venue  :  But  soon  after,  tljey  began  to  allow  tlie  defendant  to  traverse 
the  venue,  and  try  the  traverse  by  the  country".  This  practice 
being  subject  to  much  delay,  the  judges  introduced  the  present 
method  of  changing  the  venue  upon  motion,  on  the  equity  of  the 
above  statute"* ;  which  Lord  Holt  says%  began  in  the  time  of  James 
the  first  :  And  accordingly  we  find,  that  among  the  fees  of  the  court 
of  King's  Bench,  as  found  by  a  jury  under  the  king's  comiuission  in 
1630,  one  is,  "  for  every  rule  to  alter  a  ?n»*ie'*."  The  form  of  the 
rule  and  affidavit  are  also  stated  by  Styles%  as  established  in  23 
Car.  V. 

But  whenever  the  practice  began,  it  is  now  settled,  that  in  tran- 
sitory actions,  the  venue  may  be  changed  upon  motion,  either  by  the 
plaintiff  or  defendant:  And,  in  an  action  against  several  defendanis, 
it  may  it  seems  be  changed  at  the  instance  of  some  of  them  only^ 
The  plaintiff  shall  not  directly  alter  his  venue,  after  the  essoin  day 
of  the  next  term  after  appearance  ;  though  he  would  pay  costs,  or 
give  an  imparlance'^ :  Yet  he  may  in  efll'ct  do  it,  by  moving  to 
amend' ;  and  that,  after  the  defendant  has  changed  the  venue*^,  or 
pleaded',  and  even  after  two  terms  have  elaj)sed  from  the  delivery 
of  the  declaration".  An  amendment  was  allowed  in  the  King's 
Bench,  in  an  action  for  a  penalty  under  the  bribery  act,  by  altering 
the  venue  from  the  county  at  large  loan  interior  jurisdiction,  after  the 
time  limited  for  commencing  a  new  action  ;  the  particularity  of  the 
declaration  making  it  appear  probable  to  the  court,  that  the  plaintiff 
was  proceeding  on  the  same  fact  for  whicli  the  action  was  originally 
brought,  when  laid  by  mistake  in  the  wrong  county,  though  there 
was  no  affidavit  that  it  was  the  same" :  And  in  another  case,  such 
amendment  was  allowed,  though  it  appeared  that  there  were  distinct 
causes  of  action  in  the  two  different  counties,  upon  an  affidavit  that 
the  plaintiff  proceeded  on  a  mistake,  in  supposing  that  both  causes  of 

a  Rastal,  tit.  Debt,    184.  fb).  Fitz.  Abr.  2  Blac.  Rep.  1033. 

tit.  Brief,  18,  «  Cas.  Pr.  C  P.  133.    Pr.  Rez.  430.  S.  C. 

1>  1  Saund.  74.  (2).  4  Maule  &  Sel.  233.    but  see  5  Tuuiil.  67. 

e  2  Salk.  670.  031. 

«•  Trytt's jus fl.  231,  ''  Sty,  P.  R.  625.  R,  M.  10  Geo.  II.  reg. 

«  Sty.  P.  R.  (Kd.  1707.)  631,  2.  fcj.  K.  B. 

'  The  case  of  Lord  Gerrard  v.  Floyd,  ( East.  '  2  Str,  1 1 62. 

16  Car.  2,)  1  Sid.  185.  is  said  to  be  the  first  ^  2  Barnard.  K,  B,  153.  2  Str.  1202, 

casein  the  books,  on  the  subject  of  changing  '  1  Wils.  173.  and  see  Barnes,  12.488. 

the  venue;  but  that  case  mentions  the  common  ""  Say.  Rep.  150.  294.    1   Kenyon,  368. 

affidavit,  and  common  rule  for  changing  the  S.  C.  2  Bur.  1098. 

venue,  which  shews  that  the    practice  was  "  4  East,  433. 
then  well  known  and  established  :    And  see 
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action  coulil  \)C  proved  in  the  county  where  the  election  was  hoklen". 
But,  in  the  Common  Pleas,  where  the  defendant  had  put  off  the  trial 
at  the  assizes,  on  the  absence  of  a  witness,  the  court  refused  to  let 
the  i)laintiff  amend,  by  changiiij^  the  venue  to  Middlesex^.  And  that 
court  will  not  amend  a  declaration,  by  changing  the  venue,  unless 
the  plaintiff'  shew  substantial  ground  for  it :  Therefore,  where  the 
plaintiff*  moved  to  amend,  by  changing  the  venue  from  Bedfordshire 
to  Middlesex,  on  the  ground  that  the  action  dej)ended  on  a  question 
of  law,  as  to  the  construction  of  an  inclosure  act,  and  would  therefore 
be  tried  better  and  more  expeditiously  in  town  ;  the  court,  on  an  affi- 
davit of  the  defendant,  that  the  cause  of  action  arose  in  Bedford- 
shire^ discharged  the  rule*^.  So,  where  an  attorney  has  waived  his 
privilege  to  sue  in  Middlesex,  by  laying  the  venue  in  another  county, 
he  cannot  avail  himself  of  his  privilege  by  amending,  so  as  to  change 
the  venue  to  Middlesex'^' 

The  defendant  is  in  general  allowed  to  change  the  venue  in  all 
transitory  actions,  arising  in  a  county  different  from  that  where  the 
plaintiff"  has  laid  it* ;  and  he  may  even  change  it  from  London  to 
Middlesex^,  or  vice  versa".  But  the  venue  cannot  be  changed  in 
local  actions'' :  And  in  transitory  actions,  where  material  evidence 
arises  in  two  counties,  the  venue  may  be  laid  in  eitheri :  and  if  it  be 
laid  in  a  third  county,  the  courts  will  not  change  it ;  for  the  defen- 
dant in  such  case  cannot  make  the  necessary  affidavit,  that  the  cause 
of  action  arose  in  a  particular  county,  and  not  elsewhere^.  Thus, 
where  the  venue  was  laid  in  London,  and  it  appeared  from  the  affi- 
davit, that  the  cause  of  action  arose  upon  a  bridge  called  King^s 
bridge,  partly  in  the  county  of  Kent,  and  partly  in  the  county  of  the 
city  of  Canterbury,  and  not  elsewhere,  the  court  refused  to  change 
the  venue'. 

When  the  cause  of  action  arises  out  of  the  realm,  the  courts  will 
not  change  the  venue ;  because  the  action  may  as  well  be  tried  in  the 
county  where  the  venue  is  laid,  as  in  any  other  where  the  cause  of 

»  4  East,  435.  i  7  Co.  2.  a.  2  Salk.  669.  R.  M.  10  Geo. 

*>  2  New  Rep.  C.  P.  5S.  n.  reg.  2,  fo).  K.  B.  2  Durnf.  &'East,  275. 

«  6  Taunt.  408.  2  Marsh.  121.  S.  C.  7  Durnf.  &  East,  583. 

d  7  Taunt.  146.  2  Marsh.  426.  S.  C.  k  7  Durnf.   &  East,    205.   3  Bos.  &  Pul. 

e  R.  M.  1654.  §  5.  K.  B.    R.  M.  1654.  §  579.  Rowland  v.  Knapp,  H.  41  Geo.  III.  C. 

8.C.  P.  Barnes,  491.  P.  Id.  519,  80.  3  Taunt.  464.  2  Saund.  5. 

{  2Str.  857.  Barnes,  487.  Pr.  Reg.  430.  (3.)  but  see  2  Blac.  Rep.   940.  1  New  Rep. 

S-  C.  C.  P.  1 10.  310.  1  Taunt.  259.  6  Taunt.  565, 

B  2  Durnf.  &  East,  275.  Cas.  Pr.  C.  P.  6.  2  Marsh.  278.  S.  C.  2  Moore,  64. 
41.  Pr.  Reg.  42L1,  30.   Baines,  481.  *  J  Wils.  178. 

h  Say.  Rep.  146. 
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action  did  not  arise".  So,  vvlierc  the  cause  of  action  partly  arose  in 
Derbyshit'e  and  j)artly  in  Ireland,  the  court  of  King's  Bench  re- 
fused to  change  the  venue  from  London  to  J)erbyshire,  on  an  aflida- 
vit  that  tlic  cause  of  action  arose  in  the  county  oi  Derby  and  in  Ire- 
land, and  not  in  London,  orelsewiioro  tlian  in  the  county  of  Derby  and 
in  Ireland^:  And  as  it  is  necessary,  for  changing  the  venue,  that  the 
cause  of  action  should  he  wholly  confined  to  a  single  county,  the  courts 
will  not  cliange  it  in  an  action  of  debt  on  bond  or  other  spccialty*^, 
or  on  an  award*^,  or  charterparty  of  aflfreightment',  unless  some  sj)e- 
cial  ground  be  laid';  for  debitum  el  contractus  sunt  nullius  lociy 
and  bonds  and  other  specialties  are  bona  notabilia  wherever  they 
happen  to  be"-'.  In  an  action  for  infringing  a  patent,  which  was 
granted  in  Middlesex,  the  court  of  King's  Bench  refused  to  change 
(he  venue  from  Glamomunshire  to  JVarrvickshire^K  And  it  is  now 
holden  in  the  King's  Bench',  agreeably  to  the  practice  of  the  court 
of  Common  Pleas",  that  the  venue  cannot  he  changed,  unless  upon  a 
special  ground',  in  an  action  upon  a  promissory  note,  or  bill  of  ex- 
change. And  if  an  action  be  bond  fide  brought  on  a  promissory  note, 
the  j)laintilF  may  retain  the  venue,  though  the  action  be  for  other 
causes  also  ;  and  the  court  will  not  restrain  the  plaintiff  from  proceed- 
ing in  the  county  he  has  elected,  for  the  other  causes'".  But  the  venue 
may  still  be  changed  in  an  action  upon  a  policy  of  insurance",  not 
being  by  deed;  or  in  any  other  action,  the  right  of  which  is  founded 
upon  simple  contract".  And  in  covenant  upon  a  lease,  for  diverting 
water  from  a  mill,  &c.  a  view  being  proj)er  to  be  had,  the  venue 
was  changed  to  the  county  where  the  premises  lay ;  though  most 
of  the  plaintiff's  witnesses  resided  in  the  county  where  the  venue  was 
laidi'. 


*  Say,  Rep.  77.  Cowp.  176.  and  see  1  11. 
Blac.  230.  1  Taunt. '259,  60.  '2  Taunt.  197. 
C  Taunt.  569.  2  Marsh.  280.  S.  C. 

b  4  East,  493.  and  see  2  Nlw  Rep.  C.  P. 
397. 

c  1  Keb.  65.  1  Sid.  87.  Sty.  P.  R.  631. 
2  Str.  878.  Andr.  66.  K.  M.  10  Geo.  II. 
(c).  K.  B.  Gilb.  K.  B.  339.  Gilb.  C.  P.  90. 
Balein  c.  Kent,  E.  20  Geo.  III.  K.  B.  Barnes, 
491. 

•J  2  Bos.  &  Pul.  355. 

«  7  Taunt.  306.   i  Moore,  54.  S.  C. 

f  Pole  V.  Ilorobin,  M.  22  Geo.  III.  K.  B. 
cited  in  1  Duruf.  &  East,  782.  (a).  1  Durnf. 
&  F.ast,  781.  and  sec  1  Bos.  &  Pul.  425.  8 
East,  268. 

g  1  Dunif.  &  East,  .'.71. 


h  Per  Cur.  T.  22  Geo.  III.  K.  B. 

i  Andr.  66.  per  Ckapple,  J.  li.  M.  10 
Geo.  II.  (cj.  K.  B.  Precious  v.  Bennett,  V.. 
25  Geo.  III.  K.  B.  but  see  the  opinion  of 
the  other  justice,  in  Andr.  66.  IWils.  41. 
Say.  Rep.  7.  contra. 

k  Cas.  Pr.  C.  P.  119.  Pr.  Reg.  417,  18. 
Barnes,  480.  483.  485.  487.  491,  2.  2  Blac. 
Rep.  993.  I  Bos.  &  Pul.  20.  2  Bos.  U  Pul. 
355. 

'  Per  Cur.  T.  25  Geo.  III.  K.  B. 

'"  5  Taunt.  576.  2  Dowl.  tc  Ryl.  164. 
but  see  7  Price,  564.  semb.  contra. 

"  Andr.  66.  2  Str.  1180.  Say.  Rep.  7.  2 
Durnf.  &  East,  275.  7  Durnf.  &  East,  205. 

"  Say.  Rep.  7. 
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The  venue  may  be  changed  in  an  action  for  criminal  conversation, 
on  tlie  usual  affidavit,  that  the  whole  cause  of  action,  if  any,  arose  in 
the  county  to  which  it  is  changed  ;  for  the  whole  cause  of  action  is  the 
trespass  committed  on  the  plaintiff's  wife'' :  And  the  court  of  Common 
Pleas  will  change  the  venue  in  a  penal  action,  on  the  usual  affidavit,  as 
well  as  in  any  other''.  But  in  an  action  for  scandalum  magnatum, 
the  courts  will  never  change  the  venue*^ ;  because  a  scandal  raised 
of  a  peer  of  the  realm  is  not  confined  to  any  particular  county,  but 
reflects  on  him  through  the  whole  kingdom  ;  and  he  is  a  person  of  so 
great  notoriety,  that  there  is  no  necessity  fur  obliging  him  to  try  his 
cause  in  the  neighbourhood.  So,  in  an  action  for  a  libel,  published  in 
a  newspaper  in  one  county,  and  circulated  in  other  counties**,  or  con- 
tained in  a  letter,  written  by  the  defendant  in  one  county,  and  directed 
into  another",  the  court  of  King's  Bench  will  not  change  the  venue  ; 
because  the  defendant  cannot  make  the  common  affidavit,  that  the 
cause  of  action  arose  in  a  single  county,  and  not  elsewhere  :  And,  for 
a  similar  reason,  the  venue  cannot  be  changed  in  an  action  against  a 
carrier^,  or  lighterman^,  or  for  an  escape**,  or  false  return'.  So,  in 
acire  facias  to  repeal  a  patent'',  or  action  for  infringing  it',  the  defen- 
dant cannot  change  the  venue  from  Middlesex,  to  any  other  county  ; 
nor  can  the  venue,  we  have  seen",  be  changed,  in  such  an  action, 
from  one  county  to  another.  But,  in  an  action  for  a  libel,  the 
court  will  change  the  venue  into  a  county  in  which  it  was  both 
written  and  published" :  And  the  distinction  seems  to  be,  between  a 
libel  which  is  dispersed  through  several  counties,  and  a  letter  which 
is  written  in  one  county  and  not  opened  in  another ;  on  the  former, 
the  venue  cannot  be  changed,  on  the  latter  it  may".  So,  in  an  action 
on  the  case,  for  overturning  the  plaintiff  in  a  stage  coach,  the  venue 
may  be  changed  into  the  county  where  the  accident  happenedP. 
And  it  is  no  reason  against  changing  the  venue,  that  if  changed,  the 
cause  is  Hkely  to  be  tried  by  persons  interested   in  the  question,  if 

a  10  East,  32.  g  2  Salk.  670. 

^  5  Taunt,  754.    1    Marsh.  320.  S.  C.  but  h  y<y.    j  Keb.  65.   1  Sid.  87.   Barnes,  491. 

see  1  Sid.  287.  temb.  contra.  2  Marsh.  152.  but  see  Barnes,  493. 

c  1    Ltv.   50.    2    Salk.  668.    Carth.  400.  >  2  Salk.  669.   2  Str.  727.  Say.  Rep.  54. 

S.  C.    2  Str.    807.    Barnes,  482.    Cas.   Tr.  1  Wils.  336.  S.  C. 
C.  P.  132.  Pr.  Reg.  417.  S.  C.  Gill..  C.  P.  ''  2  Cox,  235, 

90.  1  6  Durnf.  &  East,  363.  1  East,  115.  (a J. 

•J  Hoskins  V.  Ridgeway,   H,   23   Geo.  III.  «"  /itite,  653. 

K.  B.   1  Durnf,  &  East,  571,  n  3  Durnf.    &    East,  306.  Arit  v.  Toylor, 

e  1  Durnf.  &  East,  647.   1  Brod.  &  Bing.  T.  35  Geo.  Ill,  K.  B. 
299.  o  3  Durnf.  &  East,  652. 

^  Edie  V.  Glover,  H.   27   Geo,   III.  K.  B.  t>  4  Taunt.  729. 

but  see  4  Taunt,  729, 
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they  are  likely  to  have  as  strong  an  interest  on  one  side  as  on  the 
other". 

Thouj^h  the  courts  in  general  will  not  change  the  venue,  when  it 
is  laid  in  the  proper  county,  yet  they  will  change  it  even  then,  upon 
a  special  ground;  Thus,  in  debt  on  bond,  where  the  venue  was  laiil 
in  London,  and  the  plaintilf's  and  defendant's  witnesses  lived  in 
Lincolnshire,  the  court  of  King's  Bench  changed  it  into  tiie  latter 
county''.  So,  where  the  cause  of  action  arose  in  another  county  than 
that  in  which  the  venue  is  laid  by  the  plaintiff,  and  the  Justice  of  the 
case  requires  the  trial  to  be  had  there,  all  the  witnesses  residing  at  a 
great  distance  from  the  county  where  the  venue  is  laid,  the  courts, 
on  the  aj)plication  of  the  defendant,  will  change  the  venue,  on  his 
agreeing  to  adtnit  a  particular  fact,  which  in  point  of  form  exists  in 
the  original  county''.  But  in  an  action  by  an  attorney  for  an  escape, 
it  is  not  a  sufficient  ground  for  deviating  from  the  general  rule  not 
to  change  the  venue  in  such  case,  that  the  witnesses  on  both  sides 
reside  in  the  county  to  which  the  venue  is  wished  to  be  changed''. 

When  a  fair  and  impartial  trial  cannot  be  had  in  the  county  where 
the  venue  is  laid,  the  courts,  on  an  affidavit  of  the  circumstances,  will 
change  it,  in  transitory  actions'^ ;  or,  in  local  actions,  will  give  leave 
to  enter  a  suggestion  on  the  roll,  with  a  nient  dedire,  in  order  to 
have  tlie  trial  in  an  adjoining  county* :  And  the  parties  by  consent 
may  change  the  venue  in  local  actions*,  or  have  them  tried  out  of 
their  proj)er  county,  such  consent  being  entered  by  suggestion  on  the 
roll". 

On  the  other  hand,  though  the  courts  will  in  general  change  the 
venue,  where  it  is  not  laid  in  the  proper  county,  yet  if  an  impartial  or 
satisfactory  trial  cannot  be  had  there,  they  will  not  change  it  ;  as  in 
an  action  for  words  spoken  of  a  justice  of  the  peace,  by  a  candidate 
upon  the  hustings,  at  a  county  election'.  And,  in  order  to  avoid 
delay,  the  courts  will  not  change  the  venue,  except  by  consent,  or 
upon  an  affidavit  of  merits'",  into  the  city  of  liriatol  or  Norwich^ 
where   there  are  no   Lent  assizes,  in  Michaelmas  or  Hdanj  term' ; 

^STauul.  605.  K.  B. 

b  1  Dunif.  &  East, '781.  and  see  1  Bos.  &  f  10  Mod.  198.    1  Str.  235.  3  Bur.  1"34. 
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2  Marsh.  152.  5  Price,  612.  Geo.  III.  K.  B. 

c  3  East,  329.   Edie  v.  Clover,  H.  2T  Geo.  **  Fonnerau  v.  Fonnerau,  in  K.  B.  per  Cur. 

III.  K.  E.  3  Bos.  &  Pul.  581.  8  Taunt.  635.  •  Cuwp.  510.  and  see  2  Salk.  670.  4  Bur. 

J  2  Marsh.  152.  2447. 

e  2  Str.  874.   3    Bur.    1564.    1  Blac.  Rep.  i-  1  Chit.  Rep.  14. 

430.  S.  C.  but  see   1    Barnard.  K.  B.  283.  I  Cas.  Pr.  C.  P.    129.    Barnes,  481.  S.  C. 

Foley  V.  LordPderborori^h,  U.  25   Geo.  HI.  Pr.  Reg.  423.  2   Str.    1180.    1216.    i    Wils. 


(vOO 


OF    CHANGING    THE    VENUE. 


nor  into  //«//,  Canterbury,  &c.  where  the  justices  of  nisi  priiis 
sridom  come" ;  nor  into  the  city  of  Worcester  or  Gloucester,  out  of 
the  county  at  large,  because  the  assizes  for  the  city  and  county  at 
larffe  are  holden  at  the  same  jjlace''.  But  the  venue  may  be  changed, 
as  a  matter  of  course,  into  the  city  of  Bristol'^y  &c.  previous  to  the 
summer  assizes. 

So,  uh(Mi  the  venue  is  not  laid  in  the  proper  county,  the  privilege 
of  the  plaintiff  will  in  some  cases  prevent  the  courts  from  changing 
it.  Thus,  in  an  action  brought  by  a  Serjeant'',  barrister',  attorneyf, 
or  other  officer  of  the  courts  if  the  venue  be  laid  in  Middlesex,  the 
plaintiff,  suing  as  a  privileged  person,  has  a  right  to  retain  it  there, 
on  account  of  the  supposed  necessity  of  his  attendance  on  the  court : 
But  if  the  venue  be  laid  in  any  other  county,  as  in  London)^ ;  or  the 
plaintiff,  though  privileged,  sue  as  a  common  |)erson,  by  orJ^/naZ  or 
otherwise',  or  en  auter  droit,  as  executor  or  administrator,  or  jointly 
with  his  wife  or  other  persons'',  he  has  no  such  privilege  :  and  the 
court  will  not  suffer  him  to  use  his  privilege,  so  as  to  oppress  a  de- 
fendant'. When  a  Serjeant,  barrister,  attorney,  or  other  officer  of 
the  court,  is  defendant,  he  has  no  privilege  whatever  respecting  the 
venue"". 

It  was  formerly  doubted,  whether  the  venue  could  be  changed, 
without  consent,  into  Wales'",  or  the  next  adjoining  English  county"; 
and  the  objection  in  the  latter  case  was,  that  the  defendant  could 
not  make  the  common  affidavit,  which  is  never  dispensed  with,  that 
the  cause  of  action  arose  in  that  particular  county,  and  not  elsewhereP: 


138.  Per  Cur.  M.  37  Geo.  III.  K.  B.  and 
see  3  RIac.  Com.  '294.  5  Price,  613.  Gut  see 
1  Chit.  Rep.  334.  where,  in  an  notion  on  a 
bond,  the  venue  was  changed  from  London 
to  Northumberland,  in  Easier  term,  on  an 
affidavit  stating  that  all  the  defendant's  wit- 
nesses lived  there,  on  the  terms  of  with- 
drawing the  plea  of  non  est  factum. 

a  R.  M.  1GJ4.  §  9.  K.  B.  R.  M.  1654.  § 
12.  C.  P.  Barnes,  489,  90. 

•>  Barnes,  490. 

f^  Stanley  v.  Preston,  T.  24  Geo.  III.  K. 
B.  Tucker  v.  Morgan,  E.  35  Geo.  III.  K.  B. 

d  Pr.  Reg.  420. 

e  2  Show.  ne.  242.  1  Mod.  64.  Sty.  Rep. 
460.  2  Saik.  668.  G70,  71.  2  Ld.  Raym. 
1556.  2  Str.  822.  1  Wils.  159.  1  Blac.  Rep. 
19.  S.  C. 

f  2  Saik.  668.  Say.  Rep.  153.  180.  Barnes, 
479.  Pr.  Reg.  418.  S.  C.  Barnes,  487.  493. 


2  Blac.  Rep.  1065.  2  Marsh.  152.  Ante,  75. 
320. 

e  2  Saik.  670.  2  Ld.  Raym.  1253. 

'»2  Saik.  668.  7  Taunt.  146.  2  Marsh. 
426.  S.  C. 

'  Cas.  Pr.  C.  P.  132,  145.  Pr.  Reg.  41!7, 
20.  Barnes,  479.  484.  S.  C. 

k  R.  M.  10  Geo.  II.  reg.  2.  ^r).  K.  B. 

'  Tomlinson  v.  Harrison,  M.  16  Geo.  III. 
K.  B. 

m  Carth.  126.  1  Show.  148.  4  Bur.  2027. 
Spaike  V.  Slokes,  one,  ^Cc.  H.  24  Geo.  III.  K. 
E.  3  Durnf.  &  East,  573.  Barnes,  482.  Pr, 
R  g.  419.  Cas  Pr.  C.  P.  154.  S.  C.  but  see 
2  Saik.  668.  1  Str.  610.  2  Str.  1049.  contra. 

"  Say.  Rep.  48.  Doug.  262,  3.  Jones  v. 
Tliona-,  T.  22  Geo.  III.  K.  B.  cited  in  Doug. 
'2'.') J.  //. 

"2  Sir.  1258.   1  Wils.  138.  S.  C. 

P  4  Bui.  2452. 
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I3iit  now,  since  the  latitat  \s  holdeii  to  run  into  JVales,  it  has  become 
the  coiumon  practice  to  change  the  venue  directly  tVoni  at)  English 
to  a  JVelch  county* :  and  this  is  so  much  a  matter  of"  course,  that 
the  rule  for  chani^ini^  it  is  absohite  in  the  first  instance,  on  the  usual 
affidavit''.  So,  the  venue  has  been  frequently  chanj^ed  into  the 
counties  palatine  ,  because  the  courts  can  send  down  the  record 
there  by  mittimus'  .  and,  in  one  instance,  it  was  chantjcd  into  the 
next  adjoining  county"*.  But  where  the  venue  is  changed  into  a 
county  palatine,  the  courts  will  require  an  undertaking  from  the  de- 
fendant, not  to  assign  for  error  tin;  want  of  an  original'  .  And,  in  the 
Common  Pleas,  it  is  considered  as  a  matter  of  favour  to  change  the 
venue  to  a  county  palatine  ;  and  therefore,  where  it  would  be  attended 
with  inconvenience  to  the  plaintilf,  that  court  will  not  grant  the  in- 
dulgence'".  So,  they  will  not  permit  one  only  of  several  defendants 
to  change  the  venue  to  a  county  palatine  ;  because  they  have  in  that 
case  no  authority  to  bind  the  other  defendants,  to  the  terms  of  not 
assigning  for  error  the  want  of  an  original* :  And  where  one  of 
several  defendants  had  sullered  judgment  by  default  in  Middlesex, 
the  court  would  not,  on  the  application  of  another  defendant,  change 
the  venue  to  a  county  palatine"".  So,  where  the  venue  was  laid  in  a 
county  palatine,  and  after  a  writ  of  inquiry  executed,  and  final 
juilgment  signed,  a  writ  of  error  was  brought,  and  error  assigned  for 
want  of  an  original,  the  court  would  not  amend  the  declaration,  by 
changing  the  venue'  :  And  where,  in  an  action  by  original  against 
your  defendants,  the  venue  was  changed  into  a  county  palatine,  on  the 
aj)plication  of  three  of  them,  who  a})pearcd  separately  l)y  one  at- 
torney, and  undertook  not  to  assign  the  want  of  an  original  for  error, 
the  court  of  King's  Bench  required  a  similar  undertaking  from  the 
fourth,  who  had  appeared  by  a  difTcrent  attorney^  Where  the  cause 
of  action  arises  in  Berwick,  and  the  venue  is  laid  elsewhere,  it  is  not 
settled,  whether  it  can  be  changed  into  Northumberland  as  being 
the  next  adjoining  county'  :  But  it  seems  that  the  courts,  upon  a 
proper  suggestion,  will  order  the  cause  to  be  tried  there"'. 

»  2  Str.  1270.    1  Wils.  '222.  4  Bur.  2430.  Geo.   III.  C.  P.  Imp.  C.  P.  271.    I  Tumt. 

2  Blac.  Rep.  962.  6  East,  335.  120.  S.  P. 

b  6   East,  GS.'J.    Powell  v.  IVilkins,  H.  37  f  1  Taunt.  432. 

Geo.  III.  K.  B.  Anou.  H.  37  Geo.  111.  K.  B.  8  5  Taunt.  87,   /hile,  651. 

contra.  li  5  Taunt.  631.  but  see  4  Maule  &  Scl. 

C2   Ld.    Raym.    1418.     1    Wils.   222.    7'  233.    Cas.   Pr.  C.    P.    133.    Pr.    Rtg.  430. 

Dumf.   &  East,  735.  but  see  2  Str.  807.  S.  C. 

Cas.   Pr.    C.  P.   91.    129.  Pr.   Reg.  428,  9.  '  7  Taunt.  466.   1  Moure,  186.  S.  C. 

Barnes,  478.  481.  488.  contra.  ^  4  .Maule  &  Sel.  233. 

d  12  Mod.  313.  and  see  Pr.  Reg.  423.  '  2  Blac.  Rep.  1036.  1068. 

«  1  Sel.  Pr.  272.  Marsckn  v.  Brll,  H.   28  '"  5  Bir.  S59. 
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In  the  King*s  Bench,  the  motion  for  a  rnle  for  the  defendant  (a 
change  (he  venue  is  a  motion  of  course,  requiring  only  counsel's  sig- 
nature ;  and  must  formerly  have  heen  made  within  eight  days  alter 
the  declaration  delivered',  which  was  (he  time  allowed,  by  the  rules 
of  the  court,  for  j)leadina:'' :  And  accordingly  it  is  sai(l%  that  if 
a  declaration  be  delivered  so  early  in  term,  that  the  defendant  has 
eii^ht  days  in  that  term,  lie  cannot  move  to  change  the  venue  the  next 
term.  But  it  is  now  settled,  that  where  the  defendant  has  not  obtained 
an  order  for  time  to  plead,  he  may  move  to  change  the  venue,  at  any 
time  before  plea  pleaded''  :  and  he  is  even  allowed  to  change  it,  after 
an  order  for  time  to  plead,  though  ui)on  the  terms  of  pleading 
issuably^ ;  but  not  after  an  order  for  time  to  plead,  where  the  terms 
are  to  plead  issuably,  and  take  short  notice  of  trial,  at  the  first  or 
other  sittings  within  term,  in  London  or  JJiddlesex ;  because  a 
trial  would  by  that  means  be  lost*^:  And  the  venue  cannot  be 
changed,  at  the  instance  of  the  defendant,  after  plea  pleaded ;  even 
though  he  afterwards  have  leave  to  withdraw  his  plea,  and  plead  it 
de  novo,  with  a  notice  of  set-off".  In  the  Common  Pleas,  the  motion 
is  for  a  rule  to  shew  cause;  and  may  be  made,  as  in  the  King's 
Bench,  at  any  time  before  plea  pleaded'',  notwithstanding  the  de- 
fendant may  have  previously  applied  for  and  obtained  further  time  to 
plead',  unless  he  be  under  terms  of  taking  short  notice  of  trial  in 
London  or  Middlesex^.  But  the  motion  cannot  be  made  after  plea 
pleaded' ;  though  if  the  defendant  plead  pending  a  rule  nisi  for 
changing  the  venue,  this  will  not  prevent  the  court  from  making  it 
absolute""  :  and  being  for  a  rule  to  shew  cause,  the  motion  cannot 
regularly  be  made  on  the  last  day  of  term,  unless  the  declaration  was 
delivered  so  late  in  the  term,  that  the  defendant  had  not  an  oppor- 


"  2  Salk.  668. 
*>  Id.  2  Str.  1192. 

*=  1  Str.  211.  and  see  R.  M.  1654.  §  5. 
K.  B. 

^  R.  M.  1654.  §  5.  K.  B.  Gilb.K.  B.  339. 

e  Say.R,.p,  207.  g^^^y  ^  ^^^  j^^_  26  Geo. 
III.  K.  B.  Hudson  v.  Needliam,  T.  27  Geo. 
HI.  K.  B. 

^  Cowp.  511.  7  Durnf.  &  East,  698.  but 
see  1  Wils.  245.  cmlra. 

g  Palmer  &  Turner,  H.    2G  Geo.  III.  K.  D. 

''  R.  M.  1654.  §  8.  C.  P. 

>  Wilies,  318.  Barnes,  489.  R.  M.  16  Geo. 
II.  C.  P.  Before  the  making  of  this  rule, 
the  defendant,  in  the  Common  Pleas,  could 
not   have  moved  to  change  the  venue,  after 


taking  out  a  summons,  or  obtaining  an  order, 
for  further  time  to  plead.  Cas.  Pr.  C.  P. 
126.  Barues,  478.  481.  483.  485,  6.  Pr. 
Reg.  424,  5,  6.  S.  C.  and  see  Cas.  Pr.C.  P. 
159.  Pr.  Reg.  425.  Barnes,  487.  S.  C.  2  Bos. 
&  Pul.  320. 

^  Barnes,  478.  493.  2  Bos.  &  Pul.  320.  3 
Bos.  &  Pul.  12. 

'  Ca-.  Pr.  C.  P.  33.  112.  Pr.  Reg.  423. 
S.  C.  Pallisler  v.  IViUan,  T.  33  Geo.  111. 
C.  P.  Imp.  C.  P.  273.  2  Moore,  64.  8  Taunt. 
169.  S.  C. 

"1  Cas.  Pr.  C.  P.  136.  Pr.  Reg.  423.  S.  C. 
Barnes,  492.  3  Bos.  &  Pul.  12.  1  Taunt. 
58. 
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tunity  of  makiiii;  it  sooner'*.  In  tlie  ICxclifquer,  the  court  will  not 
chanjje  the  venue  in  any  case  wliere  a  trial  has  been  had** :  And  in 
that  court,  tlie  defendant  cannot  change  the  venue,  after  having  ob- 
tained an  order  for  time  to  plead,  "  on  all  the  usual  terms;"  it  being 
considered  as  one  of  these  terms,  that  the  defendant  shall  not  after- 
wards move  to  change  the  venue*^ :  Therefore,  when  the  order  is  in- 
tended (o  be  without  prejudice  to  a  change  of  venue,  it  should  be  so 
expressed  in  the  summons".  And  the  court  will  not  order  the  venue 
to  be  changed,  after  an  order  for  time  to  plead,  although  the  defendant 
proposes  to  give  judgment  of  the  term*^. 

In  order  to  change  the  venue,  the  defendant,  in  all  the  courts,  must 
make  a  |)ositive  affidavit,  that  ^^  the  jjlaintiff^ s  cause  of  action  [if 
any,)  arose  in  the  county  of  A.  and  not  in  the  county  of  D. 
(where  the  veiuio  is  laid,)  or  elsewhere  out  of  the  county  of  ^4*^." 
An  aflidavit  was  necessary,  because  the  motion  to  change  the  venue 
succeeded  and  was  equivalent  to  a  plea  in  abatement'' ;  and  the  form 
of  the  affidavit,  which  was  settled  so  long  ago  as  the  reign  of  King 
Cliarles  the  second*^,  has  been  ever  most  religiously  adhered  to"^. 
Upon  this  affidavit,  the  clerk  of  the  rules  will  draw  up  a  rule  for 
changing  the  venue  in  the  King's  Bench,  which  is  absolute  in  the  first 
instance''.  But  inconvenience  having  arisen  from  the  venue  having 
been  improperly  changed,  without  adverting  (o  the  cause  of  action, 
a  rule  was  made  in  that  court,  that  in  future,  all  rules  for  changing 
the  venue  in  any  action,  should  be  drawn  up  "  upon  reading  the  de- 
claration'," &.C. :  and  accordingly,  the  court  will  not  change  the  venue, 
unless  the  affidavit  state  what  the  cause  of  action  is,  or  it  appear  by 
producing  the  declaration,  that  it  is  of  such  a  nature  as  to  enable 
the  defendant  to  change  it''.  In  the  Common  Pleas,  the  rule 
for  changing  the  venue  is  a  rule  to  shew  cause'  ;  which  is  drawn  up 
by  the  secondaries,  on  the  usual  affidavit,  that  "  the  cause  of  action 
arose  in  the  county  to  which  it  is  sought  to  be  changed,  and  not  else- 
where'"," and  on   inspecting   the  declaration",     if  the  defendant,  in 

"  Barnes,  480.  486.  439.  Pr.  Reg.  42G,  7.  &  East,  495.  Bariits,    477,    8,   9.   Pr.  Reg. 

Ai,te,50i.  421,2.  S.C. 

''  1  Price,   146.  ''   1  Chit.  Rep.  691.   faj.  Ap|ien<I.  Chap. 

c  3  Price,  3.  XXV.  §  2. 

J  Sty.  1>.  H.  631.   R.  M.  10  Geo.  11.  reg.  '  R.  T.  49  Geo.  III.   K.  15.   11    East,  273. 

2.  (cj.  K.  B.  Fleetwood  v.  Cross,  H.  26  Geo.  1  Marsh.  243.   1  Chit.  Rep.  37.  (a). 
III.  K.  B    3  Diirnf.  &  East,   495.  and  see  k  1  Chit.  Rep.  37.  334. 

Append.  Cliap.  XXV.  §  1.  and  for  the  rule  '  Append.  Chap.  XXV.  §  4. 

thereon,  see /</.  §2.  ">  2  Marsh.  278,  9.  6  Taunt.  567.  S.C.  1 

e  2  Blac.  lUp.  1033.  Chit.  Rep.  378. 

'  1  Si. I.  165.  442.  °  Append.  Chap.  XXV.  §  4.   1  Chit.  Rep. 

*  Say.  Rep.  77.  4   Bur.  2452.  3    Durnf.  57.  (a). 
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titlicr  court,  liavo  occasion  to  change  the  venue  in  vacation,  he  may 
obtain  a  jucli^e's  order  for  that  purpose,  on  producing  a  motion  paper, 
signed  by  a  counsel  or  Serjeant,  with  the  usual  affidavit,  and  a  copy 
of  the  declaration. 

Yet,  as  it  would  be  hard  to  conclude  the  plaintiff,  by  the  single  af- 
fidavit of  the  defendant,  he  is  at  liberty  to  aver,  that  the  cause  of 
action  arose  in  (he  county  where  the  venue  is  laid,  and  go  to  trial 
thereon  at  tlie  same  time  that  the  merits  are  tried,  by  undertaking  to 
give  material  eviik^ice,  arising  in  that  county.  This  practice  is 
equivalent  to  joining  issue,  that  the  cause  of  action  arose  in  the  first 
county:  and  if  the  plaintiff  fail  in  proving  it,  he  must  be  nonsuited 
at  the  trial  ;  which  has  in  this  case  the  same  effect,  as  quashing  the 
writ  by  a  judgment  on  a  plea  in  abatement,  viz.  quod  defendens  eat 
.  sine  die,  and  the  plaintiff  must  begin  again". 

In  the  King's  BcMich,  when  the  rule  to  change  the  venue  is  ab- 
solute in  the  first  instance,  the  only  way  by  which  the  plaintiff  can 
bring  it  back,  is  by  a  separate  motion  :  And  when  the  venue  has 
been  irregularly  changed,  as  where  the  affidavit  is  defective'',  &c.  the 
motion  is  for  a  rule  nisi,  which  the  court  will  make  absolute,  on  an 
affidavit  of  service,  unless  good  cause  be  shewn  to  the  contrary. 
But  when  the  venue  has  been  regularly  changed,  the  motion  is  a 
motion  of  course,  requiring  only  counsel's  signature  ;  and  the  court 
will  require  an  undertaking  to  give  material  evidence  in  the  county 
in  which  the  venue  was  originally  laid"^.  It  was  indeed  holden  in 
one  case'',  that  if  the  venue  be  changed  from  A.  to  B.,  on  the 
usual  affidavit,  that  the  cause  of  action  arose  wholly  in  B.,  when  in 
fact  a  part  of  it  arose  in  another  county,  the  venue  might  be 
brought  back  to  A.  as  a  matter  of  course.  But  in  a  subsequent 
case*  it  was  determined,  that  though  the  venue  be  changed  by  the 
defendant  upon  a  false  affidavit,  yet  the  plaintiff  cannot  bring  it 
back  to  the  county  where  it  was  first  laid,  without  the  usual  un- 
dertaking to  give  material  evidence  in  that  county  :  and  of  course,  if 
the  venue  be  laid  in  a  county  where  no  part  of  the  cause  of  action 
arose,  it  cannot  be  brought  back  into  that  county  ;  nor  will  the  court, 
in  such  case,  change  it  into  the  county  where  the  cause  of  action 
arose^     So,  where  the  venue  had  been   changed    by  the   defendant 

a  2  Blai;.  Rep.  1033.  and  see  Gilb.  C.  P.  XXV.  §  3. 

Chap.  VII.  1  Sauiid.  74.  (2).  d  7  Dunif.  &.  East,  203. 

b  Fleetwood  v.    Cros^,    H.    2C    Geo.    HI.  «  G  East,  433.  2  Smith  R.  447.  S.  C.  and 

K.  B.  3  Durnf.  k  East,  41)5,  see  ]  Wils.  162.  10  East,  32. 

<:2  Salk.  669.  6   Taunt.  567.  2   Marsh.  i  Masseij    v.    Anderlon,    II.    43   Geo.    III. 
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from  London  to  Staffordshire,  on  the  usual  affidavit,  tliat  the  cause 
of  action  arose  in  the  lador  comity,  iind  not  elsowlicre,  the  court  of 
King's  Bench  would  not  brinij  it  hack  to  London,  on  an  aflulavit  that 
the  cause  of  action  arose  jjartly  in  Staffordshire  and  partly  in 
Worcestershire,  and  that  a  material  witness  resided  in  London,  and 
on  the  j)laintirt''s  undertakinc^  to  yfive  material  evidence  in  one  or 
other  of  ihose  counties  ;  i)articidarly  as  no  special  facts  were  stated, 
to  shew  that  the  defendant's  atlidavit  was  not  correct".  And  mere 
hardship  and  delay  in  heint^  oljlii^cd  to  try  a  cause  at  Lancaster, 
when  all  the  plaintiff's  witnesses  reside  in  London,  is  no  ground  for 
bringing  hack  the  venue  to  the  latter  place,  unless  the  defendant  was 
under  terms  to  take  short  notice  of  trial  in  London,  and  had  under- 
taken not  to  assign  for  error  the  want  of  an  original  writ''. 

in  the  Common  Pleas,  the  rule  for  changing  the  venue  being  only 
a  rule  nisi,  the  court,  on  shewing  cause,  will  either  make  it  absolute 
or  discharge  it,  according  to  circumstances'^  :  And  it  was  determined 
in  one  case*^,  that  an  apj)lication  to  change  the  venue  from  A.  to  B. 
in  an  action  for  goods  sold  and  delivered,  upon  an  affidavit  that  the 
cause  of  action  arose  at  B.  and  not  elsewhere,  might  be  successfully 
answered,  by  an  affidavit  that  the  goods  were  sold  at  C,  without  an 
undertaking  by  the  plaintiff,  to  give  material  evidence  \w  A.  So 
where  it  appeared  that  the  cause  of  action  principally  arose  in 
Ireland^,  or  partly  in  a  foreign  country^,  the  court  discharged  a 
rule  for  changing  the  venue.  In  general  however,  where  there  has 
been  no  irregularity,  the  court  will  not  try  the  matter  upon  affi- 
davits; but  if  there  be  a  positive  affidavit  that  the  cause  of  action 
arose  in  a  different  county  from  that  whore  the  venue  is  laid,  they 
will  require  an  undertaking  from  the  plaintiff  to  give  material  evi- 
dence in  the  latter  county,  if  the  whole  cause  of  action  is  supposed  to 
have  arisen  there^ ;  but  if  it  arose  in  several  counties,  the  court  will 
retain  the  venue,  on  the  plaintiff's  undertaking,  in  the  alternative,  to 
give  material  evidence  in  some  of  them'' :  And  when  the  whole  cause 
of  action  arises  abroad,  the  court  will  discharge  the  rule  for  changing 
the  venue,  without  any  undertaking  by  the  plaintiff  to  give  material 

a  2  Barn.  &  Aid.  618.   1    Chit.  Rep.  377.  493. 

S.  C.  f  2  Taunt.  197.  Ante,  630. 

b  1  Chit.  Rep.  G9\.  B  1  H.  Biac.  216.   and   see  1    New    Rep. 
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evidence  in  this  country".  In  tlie  Exchequer,  as  in  the  Common 
Pleas  the  rule  to  change  the  venue  is  a  rule  to  shew  cause'' :  And  it 
is  the  practice  in  the  former  court,  as  in  the  King's  Bench,  not  to  dis- 
charge the  rule  for  changing  the  venue,  without  an  undertaking  to 
give  material  evidence  in  the  county  in  which  it  was  originally  laid^ ; 
it  not  heing  sufficient,  as  in  the  Common  Pleas,  when  the  cause  of 
action  is  supposed  to  have  arisen  in  several  counties,  to  undertake  to 
"•ive  material  evidence  in  some  of  them^ 

Ori'nnally  it  was  required,  that  the   plaintiff  should  give  no  evi- 
dence at  the  trial,  but  what  arose  in  the  county  wherein  the  venue 
was  retained'  :  and  if  he  gave  no  such  evidence,  he  must  have  been 
nonsuited  of  course.     But  when  it  was  laid  down  (more  liberally,)  in 
iirvaine^s  case%  that  the  plaintiff  might  lay  his  venue  in  any  county, 
wherein  part  of  the  cause  of  action  arose,  he  was  then  bound  only  to 
«'-ive  some  evidence,  and  not  the  whole  (dare  uliquam  emdentiam,) 
in  the  county  where  the  venue  was  laid',  or,  in   the  Common  Pleas, 
when  it  arose  in  several  counties,  in  some  of  thems ;  which  continues 
to  be  the  rule  at  this  day.     The  evidence  however  must  be  material : 
and  therefore  it  is  not  sufficient  merely  to  prove,  that  (he  witnesses  to 
the  contract  reside  in  the  county  where  the  venue  is  laid*" :  And  the 
undertaking  to  give  material  evidence,  does  not  apply  to  collateral 
issues,   but   must  be  confined  to  maUers  stated  in  the  declaration". 
In  the  King's  Bench,     when   the   venue  has  been    changed,  in  an 
action  brought  by  the  assignee   of  a  bankrupt,  the  plaintiff's  under- 
taking, upon  bringing  it  back  to  Middlesex,  is  satisfied  by  the  pro- 
duction of  the  commission  of   bankruptcy  tested  at    Westminster^. 
So,  where  a  rule  to  change  the  venue  from  Middlesex  to  London 
was  discharged,  on  the  plaintiff^'s   undertaking  to  give  material  evi- 
dence in  Middlesex,  the  court  held  that  the  undertaking  was  com- 
j)lied  with,  by  proving  a  rule  of  court,  obtained  by  the  defendant  in 
Middlesex,  for  paying  money   into   court  ;    although  that  rule  was 
obtained  after  the  rule  for  changing  the  venue  was  discharged'.     So, 
where  a  rule  to  change  the  venue  from  J.  to  B.  had  been  discharged, 

a  6  Taunt.  369.  2  Marsh.  280.   S.  C.  and  g  l  Taunt,  259.  6  Taunt.  563,  6.  2  Marsh. 

see  1  H.   Blac.   280.   1    Taunt.  259,   60.  4  278.  S.  C.  2  Moore,  64.  8  Taunt.  169.  S.C. 
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b  5  Price,  359.  612.  ^  2  Maule  &  Se).  2>e,.  but  see  2  Salk.  669. 
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f  2  Salk.  669.  12  Mod.  315. 
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on  the  plaintiff's  inulertakini^  to   f^ive  material  evidence  in  C,  proof 
of  the  deHvery  of  the  floods  for  which  the  action  was  l)rouf^ht,  to  a 
carrier  in  C,  to  he  delivered  to  the  defendant  in  /?.,  was  holden,  in 
the  Common  Pleas,  to  be   a  suflicient  compliance  with  the  under- 
taking'' :  And,  in  that  court,   if  the  plaintilV  retain  the  venue,  on  tlic 
usual  undertaking  to  give  material  evidence  williin  the  county,  yet  if 
the  plea  and  issue  joined  be  such  as  to  render  that  evidence  irrelevant, 
the  performance    of   the    undertaking    is    it    seems   dispensed  with  : 
Thus,   if  the  local  evidence  he  the  trading  of  a  hiinkruj)t,  or  a  pet'- 
tioning  creditor's  debt  within  a  county,  yet,  if  the  defendant  do   not 
give  notice  of  his  intention  to  dispute  the  commission,  under  49  Geo. 
III.  c.  121.  §  10.  so  that  the  mere  production  of  the  commission  and 
proceedings  under   it  proves    the   trading  and  petitioning  creditor's 
debt,  the  undertaking  it  seems  need  not  he  further  complied  with''. 
But  it  is  no  answer  to  an   application,  in  the  latter  court,  to  change 
the  venue  from  London  to  Essex,  on  the  usual  affidavit,  in  an  action 
commenced  by  the  assignees  of  a  bankrupt,  that  the  commission  was 
issued,  and  bankruptcy  declared  in  Middlesex,  and  the  assignees 
chosen  in  London'^ :  For  though  it  was  admitted,  that  if  the  cause  of 
action  arise   in   two   diiferent  counties,  the  defendant  has  no  right  to 
change  the  venue,  yet  it  was   said,  that  the  cause  of  action,  and  the 
right  to  bring  the  action,  are  two  different  things  :  A  cause  of  action 
may  arise  in  the   life-time  of  a  testator  ;  but   the  right  to  bring  the 
action  by  the  executors  must  accrue  after  his  death'. 

It  was  formerly  holden,  in  the  King's  Bench,  that  the  plaintiff  must 
move  to  discharge  the  rule  for  changing  the  venue,  before  replica- 
tion'' ;  and  therefore  that  he  came  too  late  after  issue  was  joined,  and 
dehvered  to  the  defendant's  agents  But  now,  as  the  plaintiff  may 
alter  his  venue,  by  moving  to  amende,  so,  for  avoiding  circuity,  he 
may  move  to  discharge  the  rule  for  changing  the  venue,  on  under- 
taking to  give  material  evidence  in  the  county  where  it  is  laid,  at  any 
time  before  the  cause  is  tried :  and  it  was  accordingly  discharged  in 
one  case,  after  the  cause  had  been  twice  taken  down  for  trial"*. 


»  2  Marsh.  494.  7  Taunt.  178.  S.  C.  but  and  see  '2  Salk.  669. 
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If  (wo  actions  are  dependint^  at  one  time,  by  the  same  plaintiff 
against  the  same  defendant,  for  causes  which  may  be  joined,  and 
particularly  if  the  defendant  be  holden  to  bail  in  both,  the  courts 
will  compel  the  plaintiff  to  consolidate  the  actions  ;  and,  on  account 
of  the  vexation,  to  pay  the  costs  of  the  application".  But  the  court 
refused  to  consolidate  two  actions  brought  on  two  bonds,  although 
they  were  precisely  similar  to  each  other''.  And  where  three  actions 
were  successively  brought  by  the  same  plaintiff  against  the  same  de- 
fendant, upon  three  notes  of  hand,  which  became  due  at  different 
times,  the  court  of  King's  Bench  refused  to  consolidate  them*^.  So, 
where  three  actions  were  brought  ibr  bribery,  at  an  election  for  mem- 
bers of  parliament,  and  in  each  action  there  were  counts  for  forty 
different  penalties,  for  distinct  acts  of  bribery,  that  court  would  not 
consolidate,  on  account  of  the  difficulty  of  doing  justice  between  the 
j)arties,  if  so  many  distinct  acts  of  bribery  were  to  be  discussed  in  one 
action''.  And  the  courts  will  not  consolidate  actions  against  different 
defendants  :  Thus,  where  it  was  moved  that  four  several  declaralions 
in  trespass,  against  four  different  defendants,  might  be  put  into  one, 
on  an  affidavit  that  the  trespass,  if  any,  was  committed  by  all  jointly  ; 
the  court  of  King's  Bench  said,  they  never  went  so  far  as  the  case  of 
different  defendants,  but  only  where  the  declarations  are  between  the 
same  parties  :  The  plaintiff  may  have  the  benefit  of  the  other's  evi- 
dence, in  his  action  against  either ;  but  this  would  be  to  deprive  him 
of  that  benefits  So  the  court  of  King's  Bench  will  not  consolidate 
several  informations  in  nature  of  quo  warranto,  against  several  per- 
sons, lor  distinct  offices  ;  for  there  must  be  an  information  against 
each  to  enable  each  to  disclaim*^. 

In  actions  upon  a  policy  of  assurance,  against  several  underwriters, 
the  court  of  King's  Bench,  by  consent  of  the  plaintiff,  will  make  a 
rule,  on  the  application  of  the  defendants,  which  is  called  the  Consoli- 
elation  rule?,  for  staying  the  proceedings  in  all  the  actions  except  one, 
upon  the  defendants'  undertaking  to  be  bound  by  the  verdict  in  that 
action,  and  to  pay  the  amount  of  their  several  subscriptions  and  costs, 
in  case  a  verdict  shall  be  given  therein  for  the  plaintiff.  This  rule, 
though  attempted  before  without  success'',  was  introduced  by  Lord 
Mansfield  into  general  use,  in  the  court  of  King's  Bench,  to  avoid 

»  2    Dunif.   &   East,  639.    Anon.   E.  55  ''  1  Smitl.  E.  423. 
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the  expense  and  delay  aiisini^  from  the  trial  of  a  inultii)licity  of  ac- 
tions upon  the  same  question";  and  if  (he  plaintilT  will  not  give  his 
consent,  the  courts  have  the  power  of  granting  imparlances  in  all  the 
actions  but  one,  till  the  plaintiff  has  an  o|)portunity  of  proceeding  to 
trial  in  that  action''.  On  the  other  hand,  if  the  plaintiff  consent  to  the 
rule,  the  courts  will  make  the  defendants  submit  to  reasonable  terras; 
such  as  admitting  the  policy,  producing  and  giving  copies  of  books 
and  paj)ers,  and  undertaking  not  to  fde  a  bill  in  equity,  or  bring  a 
writ  of  error*^.  In  the  Common  Pleas,  there  is  no  rule  of  court,  but 
a  judge's  order  is  obt;;ined,  for  consolidating  actions**. 

The  court  will  not  allow  a  consolidation  rule  to  be  opened,  on  the 
ground  (hat  fresh  evidence  has  been  discovered,  since  it  was  entered 
into* :  But  it  has  been  set  aside,  for  tlie  absence  of  a  material  witness, 
on  bringing  money  into  court^  And  though  the  defendants  undertake  to 
be  bound  by  a  verdict  in  one  action,  yet  tiiis  must  be  understood  to 
mean  such  a  verdict  as  the  courts  think  ought  to  stand,  as  a  final  de- 
termination of  the  matter ;  and  therefore  where  the  defendant,  after  a 
verdict  for  the  plaintiff  in  one  action,  obtained  a  new  trial,  the  court 
of  King's  Bench  would  not  make  a  rule,  previous  to  the  new  trial,  for 
the  other  defendants  to  pay  the  money  to  the  plaintiff,  pursuant  to 
their  undertakings.  So,  if  the  court  think  it  reasonable  to  open  a  con- 
solidation rule,  and  try  a  second  cause,  they  will  extend  to  the  second 
trial,  all  such  terms  imposed  on  the  successful  party  in  the  first,  as 
are  requisite  for  attaining  the  justice  of  the  case*'.  And  the  consolida- 
tion rule  relates  solely  to  the  verdict :  Therefore,  where  several  causes 
are  consolidated,  if  a  writ  of  error  be  issued  in  the  cause  tried,  and  exe- 
cution taken  out  for  want  of  bail  in  error  being  duly  put  in,  and  writs 
of  error  be  issued  in  the  other  causes,  and  bail  duly  put  in  thereon 
execution  in  those  causes  is  thereby  stayed'.  So  where  the  defendant 
having  entered  into  a  consolidation  rule,  the  plaintiff  obtained  a  ver- 
dict in  the  cause  tried,  which  was  afterwards  turned  into  a  special 
verdict,  to  enable  the  defendant  to  remove  it  by  writ  of  error  to  the 
King's  Bench,  which  was  done,  and  bail  put  in  accordingly  ;  the 
court  of  Common  Pleas  stayed  execution  in  the  action  against  the 
defendant,  till  the  determination  of  the  writ  of  error  were  known   on 

*  Parke's  Insur.  fnlrod.  and  see  Marshall  "^  Pullenv.  Parry,  H.  52  Geo.  III.  K.  ]?.    1 
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|,m  o-iviii!!  sccniity  to  be  bound  by  tbe  judgment  of  the  King's  Bench\ 
The  defendants  in  several  actions  on  a  policy  of  assurance,  paid 
inonev  into  court,  which  the  plaintiff  took  out,  without  taxing  the 
costs  at  that  time  ;  afterwards  they  entered  into  the  conamon  consoli- 
dation rule-  and  the  plaintiff  being  non-suited  in  the  action  that  was 
tried  the  court  of  King's  Bench  held  that  the  latter  was  not  entitled 
(o  the  costs  in  any  of  the  actions,  up  to  the  time  of  paying  money  into 
court'':  But  the  practice  is  different  in  the  Common  Pleas'^.  And  in 
that  court,  if  a  verdict  be  given  in  favour  of  the  plaintiff,  to  the  satis- 
fiiction  of  the  judge  who  tried  the  cause,  the  plaintiff  may  proceed  to 
tax  his  costs  on  the  verdict,  and  get  the  defendant's  attorney  to 
attend  the  prothoQOtaries,  who  will  tax  the  costs  in  the  other  actions ; 
and  if  the  debt  and  costs  are  not  paid,  the  court  should  be  moved,  on 
an  affidavit  of  the  facts,  for  leave  to  enter  up  judgment  and  take  out 
execution,  &C''.  In  actions  upon  a  policy  of  assurance,  against  seve- 
ral underwriters,  where  the  parties  had  not  entered  into  a  consolida- 
tion rule,  the  attorney  for  the  plaintiff  made  out  a  full  brief  in  one 
cause,  but  only  a  short  statement  in  the  rest ;  and  the  master,  on  tax- 
ation, having  allowed  for  full  briefs  in  all  the  causes,  the  court  of 
King's  Bench  made  a  rule  for  him  to  review  his  taxation^. 

When  several  ejectments  are  brought  for  the  same  premises,  upon 
the  same  demise,  the  court  on  motion,  or  a  judge  at  chambers,  will 
order  them  to  be  consolidated^  And  although,  where  the  ejectments 
are  brought  for  different  premises,  the  court  will  not  it  seems  consoli- 
date thems,  yet  in  a  modern  case'',  where  thirty  seven  ejectments  had 
been  brought  against  several  tenants  for  different  premises,  on  the 
same  demise,  Lord  Kenyan  chief  justice,  on  a  rule  to  shew  cause 
why  the  proceedings  in  all  the  causes  should  not  be  stayed,  and  abide 
the  event  of  a  special  verdict  in  one  of  them,  said,  "  it  was  a  scan- 
"  dalous  proceeding  ;  that  they  all  depended  precisely  on  the  same 
"  title,  and  ought  all  to  be  tried  by  the  same  record  :"  and  the  rule 
was  made  absolute. 

As  the  courts,  for  the  sake  of  avoiding  expense,  will  consolidate 
unnecessary  actions,  so  when  it  appears,  on  the  face  of  the  declara- 

a  1  Moore,  79.  Geo.  III.  K.  D. 

I"  7  Durnf.  &  East,  372.  f  Barnes,  176.  Cas.  Pr.  C.  P.  1 19.  S.  C. 

«  3  Bos.  &  Pul.  558.  but  in  this  case,  the  ?  2  Keb.  524.  2  Str.  1149. 

consolidation  rules  were  entered  into,  pre-  ''  Doe  ex  dim.  PuHeney  and  others  v.  Free' 

vious  to  the  payment  of  money  into  court.  man  and  others,  T.  30  Geo.  III.  K.  B.  2 

«i  Imp.  C.  P.  715.  Sel.  Pr.  )  Ed.  229.  and  see  Ad.  Eject.  2  Ed. 

<=  Martincau  v.  Burner  and  others,   H.  23  233,  6. 
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tion,  that  some  of  the  counts  are  superfluous,  tliey  will  order  tlieui 
to  he  expunged ;  and  if  there  be  any  vexation,  will  make  the  plaintiff 
pay  the  costs  of  the  application".  Thus,  where  several  counts  in  a 
declaration  are  precisely  the  same,  or,  which  more  frequently  happens, 
there  is  only  a  formal  difference  between  them,  and  the  same  evidence 
will  support  each'',  as  if  the  plaintiff  declare  sj)ecially  and  generally,  for 
a  ntiatter  that  may  be  given  in  evidence  upon  a  general  count,  the  courts 
will  expunge  the  superfluous  counts.  So,  if  the  declaration  contain 
special  counts  for  work  and  labour,  besides  the  general  counts,  the 
special  counts  may  be  struck  out  on  motion,  if  they  appear  to  be  un- 
necessary = :  and,  in  the  King's  Bench,  where  the  plaintiff  was  an  at- 
torney, the  rule  was  made  absolute  with  costs'^.  And  the  court  will 
refer  it  to  the  master,  to  determine  whether  superfluous  counts  are 
introduced  vexatiously'.  But  where  there  is  a  material  difference 
between  the  counts,  the  courts  will  not  determine  upon  afiidavits, 
whether  they  are  well  founded  in  point  of  fact ;  for  if  not,  the  plaintiff 
will  be  sufficiently  punished  by  paying  the  costs,  which  he  will  be  sub- 
ject to,  on  such  of  the  counts  as  are  found  for  the  defendant" :  There- 
fore, where  the  declaration,  which  was  in  debt  for  penalties,  on  the 
statute  9  Ann.  c.  14.  consisted  of  180  counts,  for  money  won  at  play 
of  different  persons,  at  different  times,  and  a  rule  nisi  was  granted 
for  limiting  the  declaration  to  ten  counts,  the  court  of  King's  Bench, 
on  shewing  cause,  discharged  the  rule  with  costs'.  So,  where  the  de- 
claration consisted  of  286  counts,  upon  as  many  banker's  notes  for  a 
guinea  each,  payable  to  bearer,  with  the  common  counts  for  money 
lent,  and  money  had  and  received,  the  court  refused  to  strike  out  the 
counts  upon  the  notes  ;  as  it  might  have  put  the  plaintiff  to  unneces- 
sary difficulty  in  proof  at  the  trial,  or  made  it  necessary  for  him  to 
have  a  writ  of  inquiry  on  a  judgment  by  default^.  But  in  a  similar 
case,  the  court  made  a  rule  by  consent,  to  strike  out  all  the  counts  but 
one,  the  defendant  undertaking  to  permit  all  the  other  notes  to  be 
given  in  evidence,  either  before  the  master  or  a  jury,  under  the  count 
upon  an  account  stated''.  And  where  the  counts  do  not  appear  on 
the  face   of  them   to   be   superfluous,   the  court   of  King's    Bench 

a  Per  Cur.  T.  b6  Geo.  III.  K.  B.   1   Chit.  e  Turner  and  others,  assignees,  v.  Kingston, 

Rep.  449.  {a).  H.  23  Geo.  IIF.   K.  B.  Ilurd  v.  Cock,  M.  36 

^  Cas.  temp.  Hardw.  129.    Barnes,  360.  2  Geo.  III.  K.  B.   Imp.  K.  B.  734. 

Bur.  1188.    I    Blac.  Rep.  270.   1   New  Rep.  f  Cowan  v.  Berry,  E.  58  Geo.  III.  K.  B. 

C.  P.  289.  ChiUy  on  Pleading,  1  V.  p.  391.  g  Lane  v.  Smith,  M.  46  Geo.  III.  K.  B.  3 

1  Chit.  Rep.  449.  fa).  Smith  R.  1 13.  S.  C. 

c  1   Chit.   Rep.  449.    fa).    2  Chit.    Rep.  i'  3  Barn.  &  Aid.  272.   1   Chit.  Rep.  709. 

299.   I  Dowl.  &  Ryl.  171.  S.  C.  S.  C. 

d  1  Dowl.  &.  Kyi.  603. 


6(l8  OF    STRIKING    OUT    COUNTS,    &C. 

will  not  order  them  to  be  struck  out,  merely  on  the  ground  that  the 
causes  of  action  are  not  included  in  the  particulars  of  the  plaintiff's 
demand''. 

If  a  declaration  contain  slanderous  or  impertinent  matter,  the  court 
will  order  it  to  be  expunged'' :  And  where  a  declaration  unnecessarily 
contains  indecent  language,  the  courts  it  seems  will  order  it  to  be  re- 
ferred for  scandal  and  impertinence  ;  and  direct  the  master  or  pro- 
thonotary  to  tax  exemplary  costs'^.  So,  if  a  declaration  be  unneces- 
sarily long,  the  court  will  expunge  the  superfluous  matter  :  as  where, 
in  an  action  of  cocenanf  upon  an  indenture,  the  plaintiff  recites  the 
whole  of  it,  and  not  merely  such  parts  as  are  necessary*^ ;  or  where, 
in  an  action  of  trover,  he  sets  out  a  long  inventory  of  goods,  with 
irequent  and  unnecessary  repetitions  and  descriptions.  So,  in  an  ac- 
tion against  forty  six  defendants,  the  court  of  Common  Pleas  ordered 
(he  word  "  defendants"  to  be  substituted  for  the  names  of  the  de- 
fendants, in  all  the  places  where  they  occurred,  except  the  first*.  In 
these  cases,  when  the  objection  is  clear,  the  courts  wdl  order  the 
superfluous  counts  or  matter  to  be  expunged  on  motion,  in  the  first 
instance  ;  but  otherwise  they  will  refer  it  to  the  master*,  or  prothono- 
tarys,  and  decide  upon  his  report.  In  general,  however,  the  court  of 
King's  Bench  will  not  refer  a  declaration  to  the  master,  to  strike  out 
superfluous  counts  ;  but  will,  on  motion,  order  them  to  be  struck  out, 
if  they  appear  vexatious*'  :  And,  in  the  Common  Pleas,  the  motion 
may  be  made,  after  the  defendant  has  taken  the  declaration  out  of  the 
office,  and  pleaded  to  the  action'. 

a  1  Chit.  Rep.  448,  9, 50.  '  Cowp.  727.  1  Dowl.  &Ryl.  508. 

b  Id.  C76.  and  n.  faj.  g  2  Blac.  Rep.  906.  1  Chit.  Rep.  450.  {aj. 

c  2  Wils.  20.  i>  1  Chit.  Rep.  450. 

d  Cowp.  665.  727.  and  see  2  H.  Blac.  123.  \  Low  v.  WMamson,  H.  31  Geo.  III.  C.  P. 

1  Campb.  196.  in  nolis.  Imp.  C.  P.  230. 
e  1  New  Rep.  C.  P.  289. 
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Of  BRINGING  Money  into  Court. 

npH  E  practice  of  bringing  money  into  court  is  said  to  have  been 
fust  introduced  in  the  reign  of  Car.  II.  at  the  time  when 
Kelyvg  was  chief  justice,  to  avoid  the  hazard  and  difficulty  of 
pleading  a  tender*.  And  it  is  allowed  in  cases  where  an  action  is 
brought  upon  contract,  for  the  recovery  of  a  debt**,  which  is  either 
certain,  or  capable  of  being  ascertained  by  mere  computation,  without 
leaving  any  sort  of  discretion  to  be  exercised  by  the  jury*^.  In  these 
cases,  when  the  dispute  is  not  whether  any  thing,  but  how  much  is 
due  to  the  plaintiff,  the  defendant  may  have  leave  to  bring  into  court 
any  sum  of  money  he  thinks  fit ;  and  the  courts  will  make  a  rule, 
that  unless  the  plaintiff  accept  of  it,  with  costs,  in  discharge  of  the 
action,  it  shall  be  struck  out  of  the  declaration,  and  paid  out  of 
court,  to  the  plaintiff  or  his  attorney  ;  and  the  plaintiff,  upon  the 
trial,  shall  not  be  permitted  to  give  evidence  for  ihe  sum  brought  in'' : 
which  rule  should  be  accompanied  with  the  general  issue,  or  other 
plea,  to  the  residue  of  the  demand"^. 

Thus,  in  assumpsit^,  or  covenant^,  for  the  payment  of  money,  the 
defendant  may  bring  money  into  court ;  and  in  covenant  to  find  diet 
and  lodging,  or  pay  ten  pounds,  the  court  allowed  him  to  bring  in  the 
ten  pounds''.  In  debt  for  rent,  the  defendant  may  bring  money  into 
court  in  the  King's  Bench',  as  well  as  in  the  Common  Pleas'',  and 
Exchequer'  ;  altliough,  in  the  former  court,  it  was  refused,  in  the 
time  of  Lord  Hardwicke^  ;  and  in  a  case  previous  to  that  time",  the 
court  said   they  never   did  it    in  debt.     But  there   is   a   distinction 

a  1  Ld.  Raym.  255.  2  Salk.   597.  2  Sir.  ''   1  Vent.  356.   2Salk.  596,  7. 

787.  Can.  temp.  Hardw.    207.    1  Saund.  33.  g  2  Salk.  596.   1  Wils.   75.  2  Bur.   1120. 

(2).  but  see  R.  H.  5  Jac.  I.  K.  B.  Barnes,  284.  2  Blac.  Rep.  837. 

^  Com.  Dig.  tit.  Pleader,  C.  10.  *>  8  Mod.  305. 

c  2  Bur.  1120.  *  2  Salk.  596,  7. 

«»  Say.  Rep.  196,  7,  2  Bur.  1 121.  3  Bur.  •=  Barnes,  230.  282.  Pr.  Reg.  257. 

1773.  Imp.  K.  B.  323.  R.  M.  5  Geo.  HI.  in  1  Bunb.  124. 

Scac.  Man.    Ex.  Append.  217,  18.  and  see  •"  Cas.  limp.  Ilardw.  173. 

Append.  Chap.  XXVI.  §  1,2,  3.  "  2  Str.  8<H). 

e  Barnes,  3:]9.  350. 
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Intwccii  ilioso  actions  of  debt  wherein  the  plaintiff  cannot  recover 
less  than  tlie  sum  (leinanded,  as  on  a  record,  specialty  or  statute, 
giviiii!^  a  sum  certain  by  way  of  penalty";  and  those  actions  wherein 
the  phiintiir  may  recover  less,  as  in  debt  for  rent'',  or  on  simple  con- 
tract*' :  In  the  former,  the  defendant  cannot  bring  money  into  court'' ; 
thoui^h  he  may  move  to  stay  the  proceedings,  on  payment  of  the 
whole  penalty  and  costs'" :  but  in  the  latter,  the  defendant  has  been 
allowed  to  bring  money  into  court^;  because  the  plaintiff  does  not 
recover  according  to  his  demand,  but  according  to  tlie  verdict  of  the 
jury.  When  an  action  however  is  brought  for  several  penalties  on 
the  game  laws,  the  defendant,  we  have  seen*^,  may  have  leave  to  pay 
one  penalty  into  court,  leaving  the  plaintiff  at  lil)erty  to  proceed  for 
the  rest:  And  the  defendant,  by  act  of  j)arliament,  may  bring  inoney 
into  court  in  debt,  covenant,  or  other  action  on  a  policy  of  assurance^', 
or  in  an  action  for  non-residence'. 

In  an  action  for  general  damages,  upon  a  contract'',  or  for  a  tort\ 
or  tres])ass"',  as  a  tender  cannot  be  pleaded,  so  the  defendant  is  not 
allowed  to  bring  money  into  court :  And  it  caimot  be  brought  into 
court,  in  an  action  for  dilapidations".  But  in  an  action  of  assumpsit 
against  a  carrier,  for  not  delivering  goods,  the  defendant  having 
advertised  that  he  would  not  be  answerable  for  any  goods  beyond 
the  value  of  twenty  ])ounds,  unless  they  were  entered  and  paid  for 
accordingly,  the  court  of  King's  Bench  allowed  him  to  bring  the 
twenty  pounds  into  court" :  So,  money  may  be  brought  into  court, 
in  an  action  on  the  case  for  navigation  callsi'.  And  where,  in  an 
action  for  general  damages,  the  bringing  of  money  into  court  is 
irregular,  if  the  plaintiff  take  it  out,  he  thereby  waives  the  irregu- 
larity, and  cannot  afterwards  have  a  verdict,  imless  he  recover  more 
than   the  sum  brought  in''.     In  an  action  for   freight  by  a  foreigner, 

a  Cro,  Jac.  12S.  498.  629.  3  Moil.  41.  '"2  Wils.  1 15. 

•*  5  Mod.  212.  "8  Durnf.  &  East,  47. 

'^  1  H.  Blac.  249.  o  Hullon  v.  Bollon,  E.  22  Geo.  III.  K.  B. 

d  2  Str.  890.  1  Barnard.  K.  B.  420.  S.C.  1  H.  Blac.  299,  in  nolis ;  Beardmore  v,  Boul. 

Barnes,  285.  ton,  H.  30  Geo.  III.  Excheq.  but  see  2  Bos. 

e  Ante,  58ei.  &  Pul.  234.  And  as  to  the  liabiliiyof  carriers, 

f  1  Vent.  356.  2  Salk.  596,  7.  inconsequence  of  such  advertisements,   see 

g  Ante,  586.  1    H.  Blac.  298.  2  East,    128.  4  Esp.  Rep. 

h  Stat.  19  Geo.  II.  c.  37.  §  7.  3  Bur.  1773.  177.  4  East,  371.  5  F.ast,  507.  and  for  the 

2  Taunt.  317.  mode  of  declaring  thereon,  see  2  East,   128. 

i  57  Geo.  HI.  c.  99.  §  43.  4  Esp.  Rep.   177.  6  East,  564. 

''  1  Vent.  356.  2  Blac.  Kep.  837.  2  Bos.  P  7  Durnf.  &,  East,  36. 

6  Pul.  234.   3  Bos.  &  Pul.  14.  q  l  Durnf.  &  East,  710.  and  see  1  Campb. 
1  2  Str.  787.  906.  2  Barnard.  K.  B.  4.  S.  C.  559.  /;. 

7  Durnf.  &.  East,  335. 
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there  beini^  a  cross  action  ai^ainst  him  lor  unliquidated  damages,  the 
court  of  Coininoii  Pleas  refused  to  permit  the  frt'ijrht  to  be  paid  into 
court,  as  a  fund  lial)le  to  payment  of  the  damaj^cs  when  ascertained". 
But  \vher(!  a  separaU;  couunissiou  had  been  sued  out  against  A.,  and 
a  joint  coinniission  ai!;ainst  him  and  B.,  and  the  assij^nees  under  the 
first  commission  had  recovered  a  verchct  in  trotier  ai;;ainstC.,  the  court 
of  Kind's  Bench  allowed  the  amount  of  the  verdict  to  be  brought  into 
court,  to  \i\:'\i\ii  the  event  of  a  petition  to  the  Chancellor,  to  supersede 
the  first  coiiunjssion''. 

In  an  action  hy  an  executor  or  administrator,  the  plaintiff  not 
beini»-  liabh;  to  costs,  the  defendant  was  not  formerly  allowed  to  bring 
money  into  court*^  :  but  now  it  is  otherwise'' ;  and  the  etlect  of  the 
nde  will  he,  not  to  make  the  plaintiff  pay,  but  only  to  lose  his  sub- 
s.^queiit  costs.  And,  in  actions  against  justices  of  the  peace"",  or 
ofiicers  of  the  excise',  or  customs",  for  any  thing  done  in  the  execu- 
tion of  their  offices,  "  in  case  the  defendants  shall  have  neglected  to 
"  tender  any,  or  shall  have  tendered  insufficient  amends,  before  the 
*'  action  brought,  they  may,  by  leave  of  the  court,  at  any  time  before 
"  issue  joined,  pay  into  court  such  sum  of  money  as  they  shall  see 
*'  lit;  whereupon  such  proceedings  orders  and  judgment  shall  be 
*'  had  made  and  given,  in  and  by  such  court,  as  in  other  actions 
*'   where  the  defendant  is  allowed  to  |)ay  money  into  court''." 

There  is  said  to  he  no  precedent,  where  there  are  several  de- 
fendants, for  one  to  pay  money  into  court'.  Where  there  are  several 
counts  or  breaches  in  the  declaration,  and  as  to  some  of  them  the 
defendant  may  bring  money  into  court,  but  not  as  to  the  others,  he 
may  obtain  a  rule  for  bringing  it  in  specially,  upon  some  of  the  counts 
or  breaches  only.  Thus,  where  an  action  of  covenant^  was  brought 
upon  a  lease,  for  non-payment  of  rent,  and  not  repairing,  &c.  the 
court  of  King's  Bench  made  a  rule,  that  upon  payment  of  what  should 
appear  to  be  due  for  rent,  the  proceedings  as  to  that  should  be  stayed  ; 
and  as  to  the  other  breaches,  that  the  plaintilT  might  proceed  as  he 
should  think  fit.     So,  in  covenant  upon  a   charter  party',  the  defen- 

«  3  Taunt.  325,  28  Geo,  111.  c.  37.  §  28. 

•»  1  Barn.  &  Cres.  237.  2  Dowl.   &    Ryl.  h  See  also  the  statutes  13  Geo.  III.  c    78. 

409.  S.  C.  §  79.  13  Geo,  111,    c,  84.  §  81.    &.   3  Gt-o. 

«  2  Salk.  506.  IV,  c,  126.  §  144,  as  to  bringing  money  into 

•'  2  Str.  71»G.  court,  by  persons  acting   under  the  gem  ral 

*  Stat.  24  (ho.  II.  c.  44,  §  4,     And  note,  hig/rxai/  and  liirnpikc  acts, 

this   seems   to  have  been  the  first  statute,  >  2  Blac,  Kt-p.  1030. 

which   allows   money    to    be    brought    into  "  2  Salk.  396.   1    Wils.  75.   Barnes,  330. 

court,  in  an  action  lor  general  damages.  1  Vent.  356.  contra  ;  and  see  Pr.  Keg.  C.  P. 

^  Slat.  23  Geo.  III.  c.  70.  §  33.  2J6.  2  Blac,  Kep.  837. 

8  .Slat.  24  Geo.  III.  scss.   2.  c.  47.   §  35.  '  2  Bur.  il20. 
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<Uuit  was  allowed  to  briiij?  money  into  court,  upon  two  of  the  breaches 
only  •  viz.  for  IVei^ht  antl  demunai^e.  But  in  debt  lor  the  penalty 
of  a  charter-party,  the  court  of  Cou)mon  Pleas  discharged  the  rule 
for  l)rin"in<'-  money  into  court" :  and  in  another  case,  they  refused  to 
i)ermit  the  defendant  to  pay  money  into  court  on  all  the  counts  in  the 
declaration  excei)t  the  last,  and  to  demur  to  that  counts  if  a  de- 
fendant bring  money  in(o  court  upon  some  of  the  counts,  and  the 
nlaintitf  take  it  out,  the  latter  is  oidy  entitled  to  the  costs  of  those 
counts'". 

The  motion  for  leave  to  bring  money  into  court  is  a  motion  of 
course,  and  should  regularly  be  made  before  plea  pleaded^  ;  but  it  is 
frequently  raade'^,  and  in  some  cases  expressly  authorized*,  after 
plea,  on  obtaining  a  judge's  order  for  that  jiurpose :  and  if  there  has 
been  no  delays,  the  courts  will  give  the  defendant  leave  to  withdraw 
the  general  issue,  in  order  to  bring  money  into  court,  and  replead  it, 
on  payment  of  costs  :  And  he  has  even  been  allowed  to  bring  it  in, 
after  the  granting  of  a  new  trial''.  In  the  King's  Bench,  the  motion 
])ai)er  being  signed  by  counsel,  the  money  should  be  paid  to  the  signer 
of  the  writs,  who  acts  in  this  instance  as  deputy  to  the  master'  ;  and 
will  give  a  receipt  for  the  money,  on  being  \n\h\  20s.  for  every  100/. 
and  so  in  proportion  for  every  greater  or  lesser  sum,  exceeding  \0l. 
and  2s.  for  every  sura  under  10/.  besides  2s.  Ad.  for  the  receipt''.  The 
rule  for  bringing  in  the  money  is  drawn  up,  in  this  court,  by  the 
clerk  of  the  rules  in  term  tiuie,  or  within  a  week  after,  on  the  mo- 
tion paper  and  receipt  being  left  with  him  as  instructions  ;  but  after 
a  week  from  the  end  of  the  terra,  there  must  be  a  judge's  order  for 
drawing  uj)  the  rule,  which  is  granted  of  course,  without  a  summons. 
In  the  Common  Pleas,  if  the  sum  be  under  Jine  pounds,  it  may  be 
paid  in  on  a  side-bar  or  treasury  rule,  which  is  granted  of  course  by 
the  secondaries  ;  but  if  it  amount  to  that  sum  or  upwards,  a  Serjeant's 
hand  is  necessary  for  obtaining  the  rule :  and  after  a  week  frora  the 
end  of  the  term,  there  must  also  be  a  judge's  order  for  drawing  it  up. 
The  rule  in  this  court  being  taken  to  the  prothonotaries  office,  the 
clerk  there  will  receive  the  money,  and  write  a  receipt  in  the  margin, 
on  being  paid  id.  in  the  pound,  and  Is.  4c/.  for  the  receipt.  On  a 

"  Rarnes,  285.  action  against  a  magistrate,  tli€   cleferHlant, 

•>  Pr.  Reg.  2jfi.  after  issue  joined,  was  allowed  to  witlidraw 

c  4Durnf.  &  East,  579.  2  Taunt.  266.  the  general   issue,  pay  money   into  court, 

«•  1  Ld.  Raym.398.  1  Wils.  157.  Barnes,  and  plead  denovo. 

279.  g  2Str.  1271,  Barnes,  289.  362. 

e  1  Durnf.  &  East,  711.  ^^  Per  Cur.  M.  99  Geo.  III.  K.  B. 

f  Stat.  2-V  Geo.  11.  c.  44.   §  4.  and  see  7  "1  Cromp.  148. 

Taunt.  33.  2  Mar;,!).  556.  S.  C.  where,  in  an  k  r.  h.  5  Jac.  1.  K.  B. 
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plea  of  tender,  with  a  profert  in  curia,  the  sum  teiivlcrcd  must  be 
paid  to  the  sij^rier  of  the  writs  in  the  King's  Bench,  or  prothonotaries 
in  the  Common  Pleas,  who  will  give  a  receipt  for  it  in  the  margin 
of  the  plea ;  and  if  not  paid,  the  plaintiff  may  consider  the  i)Iea  as 
a  nullity,  and  sign  judgment\  If  the  defendant  bring  money  into 
court  on  a  plea  of  tender,  the  plaintiff  may  take  it  out,  though  he 
reply  that  the  tender  was  not  made  before  action  brought'':  Or  he  may 
reply  a  subsequent  demand  and  refusal  ;  and  on  a  verdict  for  the 
plaintiff,  on  issue  taken  thereon.  Lord  Mansfield  said  :  "  The  money 
having  been  taken  out  of  court,  the  plaintiff  shall  recover  only  no- 
minal damages,  but  otlierwise  the  verdict  would  have  been  for  the 
sum  tendered^" 

The  rule  to  bring  money  into  court  is  commonly  drawn  up  with 
costtty  to  1)0  taxed  by  the  master  in  the  King's  Bench,  or  one  of  the 
prothonotaries  in  the  Common  Pleas :  And,  in  the  King's  Bench, 
the  court  will  not  in  general  permit  the  defendant  to  bring  info  court 
the  debt  and  costs  up  to  a  certain  day  after  the  action  brought, 
(thereby  excluding  the  costs  of  the  declaration  deUvered,)  uj)on  the 
ground  of  an  offer  to  pay  the  debt  and  costs  up  to  that  period,  without 
having  made  a  tender  before  action,  or  obtaining  the  common  rule 
for  staying  proceedings  on  payment  of  debt  and  costs,  up  to  the  time 
of  the  application'.  But  where  the  plaintiff's  conduct  appeared  io 
have  been  oppressive,  the  court  of  King's  Bench,  on  motion,  dis- 
charged so  much  of  the  rule  for  bringing  money  into  court,  as  related 
to  the  payment  of  costs*.  So,  wiiere  an  action  was  brought  for  two 
separate  sums  of  money,  one  of  which  the  defendant  offered  to  pay, 
with  ail  costs  to  that  time,  and,  the  plaintiff's  attorney  having  refused 
to  stay  proceedings  on  those  terms,  the  defendant  paid  that  sura  into 
court;  but  the  plaintiff  afterwards,  finding  that  he  could  not  support 
the  action  for  the  other  part  of  his  demand,  took  the  money  out  of 
court,  and  discontinued  the  action  ;  the  court  allowed  the  defendant 
his  costs,  from  the  date  of  his  oiler  to  pay  the  sum  |)ai{|  into  court, 
and  directed  liiat  the  same  should  be  set  off  against  the  plaintiff's 
costs  previously  incurred''.  So,  in  the  Common  Pleas,  according  to 
several  recent  decisions,  where  the  defendant,  alter  action  brought, 
and  before  declaration,  ofters  to  pay  the  debt  and  costs,  and  the 
jilaintiff  refuses  to  receive  it,  the  court  will  permit  the  defendant  to 
pay  the  debt  into  court,  with  the  costs  of  the  action  up  to  tlie  time  of 

*  IStr.  6:58.  Barnes,  252.  ^/i/f,  611,  1 -I,  <*   13  East,  531. 

«•  1  Bos.  &  Pul.  332.  '^  1  Bur.  573. 

'^—0.  Asliby,  Mid.  Sit.  after  T.  22  Geo.  *  2  Barn.  &  Aid.  776.    1  Chit.  Rep.   471. 

III.   K.  U.  S.  C. 
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his  ofler  only  ;  and  if  the  plaiiitilV  take  the  money  out  of  court,  he 
^vill  be  compelled  to  pay  the  costs  of  the  application,  and  all  costs  in 
fhe  notion  subsequent  to  the  ofFer^:  And  in  like  manner,  upon  setting 
aside  a  writ  of  inquiry,  the  court  of  Common  Pleas  permitted  the 
defendant  to  pay  money  to  the  plaintiff,  under   a  rule  of  court,  with 
the  costs  of  the  action  up  to  that  time,  and  ordered  that  the  plaintiff's 
further  proceeding's  should  be  at  the  peril  of  paying  the  subsequent 
costs''.     But  whore,  in  an  action  for  work  and  labour,  the  defendants, 
having  offered  by  letter  to  pay  a  certain   sum  for  the  debt  with  the 
costs  up  to  that  time,  which  was  refused  by  the  plaintiff,  obtained  a 
rule  to  shew  cause,  why  the  sum  offered  and  the  costs  should  not  be 
])aid  into  court,  and  further  proceedings  stayed,  and  why  the  plaintiff 
should  not  pay  the  costs  incurred  since  the  offer,  and   why,  it  the 
plaintiff  refused  to  accept  it,  that  sum  should  not  be  paid  into  court, 
and  struck  out  of  the  declaration  ;  the  court  of  Common  Pleas  dis- 
charged the  rule,  it  appearing  that  there  was  nothing  oppressive  in 
the  plaintiff's  conduct*^ :  And  in   general,  where  money  is  paid  into 
court    upon    the   common    rule,    the  latter  court  will  not  discharge 
that    part    of  it  which    directs    the    payment    of   costs,    unless  the 
defendant  have  been  prevented  from   making  a  legal  tender,  by  the 
fraud   or   vexatious  conduct   of   the  plaintiff:    Therefore,   they   re- 
fused the  application,  where  the  defendant  had  merely  pulled  out  his 
pocket  book,  for  the  j)urpose  of  making  a  tender,  six  weeks  before 
action  brought,  and  was  prevented  by  the  jdaintiff's  walkiog  away  ; 
the  defendant  never  having  repeated   the  offer'*.     A  copy  of  the  rule 
is  usually  annexed  to  the  plea,  or  otherwise  served  on  the  ])laintiff's 
attorney  :  And  bringing  money  into  court  can  only  be  proved,  by  the 
rule  for  bringing  it  in^ 

Bringing  money  into  court  is  in  general  considered  as  an  acknow- 
ledgment of  the  right  of  action,  to  the  amount  of  the  sum  brought  in*" ; 
which  the  plaintiff  therefore,  on  producing  an  office  copy  of  the  rule, 
is  entitled  to  receive  at  all  events,  whether  he  proceed  in  the  action  or 
not,  and  even  though  he  be  nonsuited,  or  have  a  verdict  against 
him^ :  And  where  goods  have  been  sold  to  the  defendant  by  sample, 
at  a  stipulated  price,  he  cannot,  after  payment  of  money  into  court, 
in  an  action  of  indebitatus  assumpsit,  insist  upon  any  defect  in  the 

»  2  Tiaiiit.  203.  283.   4  Taunt.  255,   Holt  "  2  Mari.li.  478. 

Ni.  P,i.  7.  11.  but  see  Cas.  Pr,  C.  P.  120.  Pr.  ^  3  Campl).  41. 

Ufg.  258    S.  C.  semi,  contra.  i  5  Bur.  2640.  2  Durnf.  &  East,  275. 

^\  Taunt.  491.  but  see  Cas.  Pr.  C.  P.  85.  8  2   Salk.   597.    2  Str.    1027,    Cas.  lemp ^ 

Barne.s  281.285.  Hardw,   206.   S.  C.   Pr.  Reg,  250.  Cas.  Pr. 

c  5  Taunt.  840.  1  Mar»h,  392.  S.  C.    and  C,  P.  36,  S.  C. 
see  3  Bred,  ii  Bin;.  168. 
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j:foo(ls ;  sincp,  l)y  payinc^  money  into  oonrt,  lie  admits  the  orijjinal 
contract* :  If  a  purchaser  mean  to  insist  on  sucli  an  objection,  he 
ought  to  return  the  goods*.  Bringing  money  into  court  being  an 
acknowledgment  on  record,  the  party  can  never  recover  it  back  again, 
though  it  afterwards  appear  that  he  paid  it  wrongfully'' :  And  the 
court  of  Common  Pleas  will  not  order  money  brought  in  by  the  de- 
fendant through  a  mistake  to  be  restored,  unless  it  appear  that  some 
fraud  or  deceit  has  been  practised  u|)on  himS  But  bringing  money 
into  court  is  said  to  be  an  admission  of  a  legal  demand  only'' :  And 
beyond  the  amount  of  the  sum  brought  in,  it  is  no  acknowledgment  of 
the  right  of  action*  :  theretore  if  the  ])laintifr  proceed  further,  it  is  at 
his  peril.  So,  in  actions  of  tretipuss  against  justices  of  the  peace,  &c. 
for  acts  done  by  them  ex  officio,  bringing  money  into  court  seems  to 
be  no  admission  of  the  right  of  action^.  And  where  money  has  been 
paid  into  court,  short  of  the  plaintiff's  demand,  and  it  is  taken  out  of 
court,  evidence  is  admissible  to  shew  quo  animo  it  was  done;  and  it 
is  not  to  be  taken  conclusively  as  an  admission  that  the  rest  of  the 
demand  was  unfounded^  Upon  putting  off  a  trial,  the  bail  had  |)aid 
a  sum  of  money  into  court,  to  abide  the  event  of  the  suit,  and  the  suit 
having  afterwards  abated  by  the  death  of  the  defendant,  they  were 
permitted  to  take  the  money  out  of  court,  although  it  was  opposed 
both  by  the  plaintiff,  and  by  the  administrator  of  the  defendant''. 

It  has  been  doubted,  whether  the  plaintiff  can  be  nonsuited,  after 
bringing  money  into  court ;  but  there  seems  to  be  little  reason  lor 
such  a  doubt.  When  money  is  brought  into  court,  unless  the  |)lain- 
tifl"  will  accept  it  with  costs,  in  discharge  of  the  suit,  it  is  considered 
as  paid  before  action  brought,  and  struck  out  of  the  declaration  ;  and 
the  action  proceeds  for  the  residue  of  the  demand,  in  like  manner  as 
if  it  had  been  originally  commenced  for  that  only".  And,  accordingly, 
the  practice  of  nonsuiting  the  plaintiff,  after  money  paid  into  court, 
appears  to  be  supported  by  many  authorities''.  It  seems,  therefore, 
that  after  payment  of  money  into  court,  there  may  be  a  nonsuit,  a 
judgment  as  in  case  of  a  nonsuit,  a  demurrer  to  evidence,  or  a  plea 
puis  darrein  continuance  :  in  short,  that  the  cause  goes  on  sub- 

«  2  Stark.  Ni.  Pri.  103.  2  Smith  R.  49.  S.  C.  hut  vide  post,  679. 

b  2  Durnf.  ic  East,  6\5.  «  3  Durnf.  &  East,  637. 

c  2  Bos.  &.  Pul.  392.  k  2  Salk.   597.  Pr.  Rtg.  230.  Cas.  Pr.  C 

<•  1  Cos.  &,  Pul.  264.  p.  36.  S.  C,  Cas.  lemp.  Hardw.  206.  2  Sir. 

e  1  Dunif.  &  East,  464.  and  see  3  Durnf.  1027.  S.  C.  4  Durnf.  &.  East,  10.  7  Durnf. 

&  East,  637.  4  Durnf.  &.  East,  579.  &  East,  372.  2  Esp.   Rep.  481.  607.  2  H. 

*  13  East,  202,  3.  Blac.    374.  and  see   1  Campb.  327,8.    in 

6  5  Esp.  Rep.  69.  notis. 
»>  H'ard  V.  Lowring,  M.  45  Geo.  IH.  K.  B. 
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•tantially  in  ihe  same  manner,  as  if  the  money  had  not  been  paid  in 

at  all'. 

When  the  declaration  contains  a  count  on  a  special  contract, 
brincin""  money  into  court  generally  is  an  admission  of  the  contract, 
so  as  to  supersede  the  necessity  of  proving  it  at  the  trial** ;  therefore 
in  such  case,  if  the  defendant  mean  to  deny  the  existence  of  the  con- 
tract, he  should  pay  money  into  court  specially,  on  the  other  counts 
of  the  declaration.  So,  where  the  defendant  paid  money  into  court 
"•enerally,  upon  a  declaration  containing  a  count  on  a  policy  of  assu- 
rance, together  with  the  money  counts,  the  court  of  King's  Bench 
lield,  that  this  was  an  admission  of  the  contract  stated  in  the  special 
count ;  and  that  it  was  not  competent  to  the  defendant  to  shew  that 
the  policy,  by  which  the  risk  was  originally  made  to  cease  after  the 
ship  had  moored  twenty  four  hours  in  safety,  was  afterwards  altered 
by  the  broker,  without  the  defendant's  knowledge''.  So,  where  two 
breaches  were  assigned  in  one  count  of  a  declaration  upon  a  contract, 
and  the  defendant  paid  money  into  court  upon  one  of  them,  the  court 
held  that  he  thereby  admitted  the  whole  contract,  as  set  out  in  that 
count''.  And  after  payment  of  money  into  court  by  a  defendant,  in  an 
action  brought  against  him  on  the  2  &  3  Edw.  VI.  c.  13.  by  a  farmer 
of  tithes,  he  cannot  object  to  the  plaintiff's  title  to  the  tithes  ;  because 
he  has  admitted  the  plaintiff's  right  generally,  and  has  reduced  the 
cause  to  a  mere  question  of  the  amount  of  the  damages*.  A  tender 
also,  upon  which  money  is  paid  into  court,  admits  the  contract  and 
facts  stated  in  the  declaration  :  Therefore,  where  a  count  averred, 
that  in  consideration  that  the  plaintiff  would  let  to  the  defendant 
certain  tithes,  the  defendant  agreed  to  pay  4H.,  and  that  plaintiff 
did  let  the  said  tithes,  and  permit  the  defendant  to  take  them  ;  a 
tender  pleaded  to  all  the  counts  generally,  was  held  to  preclude  the 
defendant  from  shewing  a  legal  interruption  to  his  taking  the  tithes, 
if  any  such  interruption  had  subsisted^.  But  payment  of  money  into 
court  generally,  upon  a  declaration  containing  a  count  on  a  policy  of 
assurance,  and  the  money  counts,  is  only  an  admission  of  the  contract, 
but  does  not  preclude  the  defendant  from  disputing  his  liability 
beyond  such  payment,  for  goods  which  were  not  loaded  according  to 
the  terms  of  the  policy".  And  where,  in  an  action  on  a  policy  of 
assurance,  it  appeared  that  the  plaintiff,  by  his  conduct  previous  to  the 

a  2  11.  Clac.  375.  per  Eijrc,  Ch.  J.  eg  £ast,  325, 

*>  2  Durnf.  &  East,  275.  4  Barnf.  &  East,  d  1  Barn.  &  Cres.  3.  2  Dowl.  &  Ryl.  19. 

579.  Peake's  Cas.  Ni.  Pri.  15.    1  Esp.  Rep.  S.  C. 
347.  2  East,  128.  2  H.  Blac.  374.  Bryan  v.  ^  4  p,.ice,  58. 

milirMson,  M.  38  Geo.  III.  C,  P.  2  Bos.  Sc  <"  3  Taunt.  95- 

Pol.  550.  2  Caropb.  3JT.  8  2  Maule  &  Se!.  106. 
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trial,  had  induced  the  defendant  to  believe  that  the  only  point  to  be 
tried  was  a  question  of  fraud,  and  suffered  him  to  prepare  his  evidence 
accordiiii^ly  ;  the  court  of  Common  Pleas  would  not  allow  the  plain- 
tiff" to  object   to  the  receipt  of  (hat  evidence  at  the  trial,  upon  the 
ground  of  the  contract  having  been  adiuitted  l)y  the  payment  of  money 
into  court*.     So,  in   an  action  on  a  valued  policy,  the  payment  of 
money  into  court,  upon  a  count  which  states  a  total   loss  by  capture, 
is  no  admission  of  a  total   loss  ;  but  the  plaintiff'  is  bound  to   ])rove 
that  he  has  suffered  damage  from  (he  cap(ure,  beyond  the  amount 
of  the  sum   paid   into  court''.     So,  where  the  plaintiff'  alleges  in  his 
declaration,    multifarious    and    inconsistent    demands,  arisini^  out  of 
the  same  transaction,  payment  into   court  of  a   sum   insufficient   to 
meet  all  the  demands,  cannot  be  aj)plied  by  the  plaintiff"  to  prove  such 
one  of  them  as  he  may  elect  at  the  triaK.    And  where  the  declaration 
stated  that  the  plaintiff  had  sold  to  the  defendant  a  quantity  of  oak 
bark,  at  the  averag"<;  ])rice  of  the  season,  to  be  ascertained  before  a 
given  day,  and  ti^ea  averred  that  before  that  day  the  average  price 
was  ascertaii-'cd  to  be  a  given  sum  ;  it  was  holden,  that  the  payment 
of  money  -^to  court  did  not  admit  the  average  price  to  be  as  stated  in 
the  dec^ration*^. 

W-*en  money  is  brought  into  court,  the  plaintiff"  either  accepts  it, 
wj/n  costs,  in  discharge  of  the  suit,  or  proceeds  in  the  action  :  In  the 
.^rraer  case,  he  should  take  an  office  copy  of  the  rule,  and  procure  an 
appointment  thereon  from  the  master,  or  one  of  the  prothonotaries,  to 
tax  the  costs,  and  serve  the  same  on  the  defendant's  attorney  ;  or,  in 
default  thereof,  it  will  be  considered  that  the  plaintiff"  intends  to  pro- 
ceed in  the  action,  to  recover  a  larger  sum  than  that  paid  into  court*. 
The  costs  being  taxed,  should  be  forthwith  paid  to  the  plaintiff*  or  his 
attorney  ;  and   if  they  are  not  paid,  the  plaintiff*  may  proceed  in  the 
action,  and   proof  of  the  rule  to  pay  money  into  court  will  of  itself 
entitle  him  to  a  verdict,  with  nominal  damages*^:  Or,  in  the  Common 
Pleas  and  Exchequer,  the  plaintiff^,  after  demanding  the  costs,  may 
have  an  attachment  for  the  non-j)ayment  of  them  ;  and  in  these  courts, 
he  may  proceed  in  the   action,  without  a   previous  demand  of  the 
costs^.     But,  in  the  King's  Bench,  the  plaintiff*  must  proceed  in  the 
action,  if  they  are  not  paid,  and  cannot  have  an  attachment'' ;  for  the 

"  3  Bos.  &  Pul.  556.  is  paid,  without  a  rule  of  court,  the  plain- 

b  1  Campb.  557.    1  Taunt.  419.  S.  C.  tiff  must  have  a   verdict.  Id.  559.  «.  Holt 

e  7  Taunt  450.  1  Moore,  158.  S.  C.  Ni.  Pri.  6.  and  sec  5   Barn,  k,  Aid.  886. 

^  2  Barn.  &  Aid.  116.  yinte,  339. 

«  R.  M.  31   Geo.   III.   K.  B.  4  Durnf.  &  g  2  New  Rep.  C.  P.  473.  6   Price,    126. 

East,  12.  7  Price,  674. 

f  1  Campb.  558.  n.     So,  if,  after  action  ^  '2  Str.  I'i'iO.  7  Durnf.  &  East,  6. 

brought,  the  money  sought  to  be  recovered 
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rule  in  (his  court  is  conditional,  and  not,  as  in  the  Common  Pleas% 
obligatory  upon  (he  defendant  to  pay  the  costs. 

If  the  plaintiff  proceed  in  the  action,  the  sura  brought  into  court  is, 
by  tlie  terms  of  the  rule,  to  be  struck  out  of  the  declaration,  and  paid 
out  of  court,  to  tlip  plaintiff'  or  his  attorney  ;  and  upon  (he  trial  of  the 
issue,  the  plain(iff'  sliall  not  be   permitted  to   give  evidence  for  the 
same:  In  such  case,  if  the  plain(iff'  proceed  to  trial**,  otherwise  than 
for  the  non-payment  of  costs,  and  do  not  prove  more  to  be  due  to  him 
than  the  sum  brought  in,  the  plaintiff",  on  the  rule  being  produced"^, 
shall  be  nonsuited'',  or  have  a  verdict  against  him*,  and  pay  costs  to 
the  defendant*^ :  and  even  though  the  rule  be  not  produced,  the  plain- 
tiff" it  seems  cannot  take  a  verdict  for  the  sum   brought  into  court^. 
Rut  if  more  appear  to  he  due  to  him,  he  shall  have  a  verdict  for  the 
overplus,  and  costs''.     And,  in  policy  cavises,  where  there  is  a  consoli- 
dation rule,   and   money  i)aid   into  court,   although   the  cause  tried 
follow  the  general  practice,  and  the  defendant,  U*  he  succeed,  is  en- 
tided  to  the  whole  costs  of  that  action,   yet  the  plaiatiff  is  entitled  to 
the  entire  costs  of  the  short  causes,  up  to  the  time  ot  paying  money 
into  court'.     When  the  plaintiff"  proceeds  further,   withoat  going  on 
to  trial,  he  shall  have  his  costs,  to  the  time  of  bringing  noney  into 
court ;  and  the  defendant  be  allowed  his  subsequent  costs'" :  hr\A  the 
plaintiff"  is  entitled  to  costs,  up  to  the  time  of  bringing  money  into 
court,  though  he  afterwards  give  notice  of  trial,  which  he  neglects  \o 
countermand,    whereby  the  defendant  is  entitled  to  judgment  as  in 
case  of  a  nonsuit' ;  or  though  the  plaintiff  afterwards  enter  the  record 
for  trial,  and  withdraw  it"'.     But  the  plaintiff"  is  not  entitled  to  costs, 
u})  to  the  time  of  bringing  money  into  court,  after  the  defendant  has 
obtained  judgment  as  in  case  of  a  nonsuit",  or  judgment  of  7ion  pros 
for  not  entering  the  issue". 

After  the  defendant  had  brought   money  into  court,  the  plaintiff* 
proceeded  to  trial,  and  a  juror  being  withdrawn  by  consent,  it  was 

=»  Barnes,  283.  Pr.    Reg.  259.    S.  C.    11  contra. 

East,  319.  e  Haiiland  v.  Cole,  M.  24  Geo.  III.  K.  B. 

•'2  Salk.  397.  2  Str.    1027.    Cas.  temp.  ^  Cas.  temp.  RsLrdvi.  260.   As  to  the  effect 

iiardw.  206.  S.  C.  Say.  Rep.  196,  7.  2  Bur.  of  taking  the  single  rent  out  of  court  upon 

ll'2l .  a  plea  of  tender,  in  an  action  for  double  va- 

^5  Com.  Dig.  20.  and  see  Willes,  485.  lue,  with  a  count  for  use  and  occupation, 

»>  2«.  Whether  a   plaintiff,  having  taken  see  10  East,  48. 

money  out  of  court  after  being   nonsuited,  '  2  Taunt.  361. 

and  never  having  moved  to  set  the  nonsuit  ''I    Durnf.    &    East,    629.   Willes,    191. 

aside,  is  barred  from  bringing  a  new  action  ?  Barnes,  280.  282.  Pr.  Reg.  254, 5.  S.  C.  but 

3  Esp.  Rep,  l06.  see  Say.  Rep,  196,  contra. 

e  Cas.  temp.  Hardw.  260.  i  S  Durnf.  &  East,  408. 

f  4  Durnf.  &  East,  10,  1  Saund.  33,  (2).  i"  Id.  486. 

2   Taunt.  361,    4  Taunt,    196.   but   see    1  "  2  Maule  &  Sel.  335, 

Durnf.   &   East,  710,  2  Bos.  &    Pul.   56.  o  6  Taunt.  158.  1  Marsh.  510.  S.  C. 
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holden  that  the  |)laiiitUr  was  not  entitled  to  costs,  up  to  the  time  of 
bringint;;:  tlie  money  into  couif.  And  where  the  deleiidants  in  several 
actions  on  a  poHcy  of  assurance,  paid  money  into  couit,  which  the 
plaintifl'  took  out,  without  taxini^  the  costs  at  that  lime,  and  after- 
wards they  entered  into  the  common  consohduiion  rule,  and  the 
plaiiititi'  was  nonsuited  in  the  action  that  was  tried,  the  court  of 
Kini^'s  Bench,  we  have  seen'',  held  that  the  latter  was  not  entitled  to 
the  costs  in  any  of  tlie  actions,  uj)  to  the  lime  of  payinj^  money  into 
court.  But  where  the  (U'lomlant,  havinjj^  paid  money  into  court 
generally,  upon  a  declaration  containiiii^  a  count  on  a  policy  of  assu- 
rance, toi^oiiier  with  the  money  counts,  obtained  a  rule  alter  verdict, 
to  amend  the  rule  lor  payinj^  a)oney  into  court,  by  confining  it  to  the 
money  counts,  and  for  a  new  trial,  on  payment  of  costs  ;  the  court 
lieltf,  that  the  plaintift',  on  taking-  the  money  out  of  court,  was  entitled 
to  all  the  costs  of  the  action,  and  not  merely  to  the  usual  costs  on  a 
ride  for  a  new  trial'.  And  if,  in  an  action  on  a  policy,  with  the  usual 
money  counts,  the  defendant  pay  the  premiums  into  court  on  the 
count  for  money  had  and  received,  and  the  plaintifl'  take  it  out,  he  is 
entitled  to  his  full  costs  on  all  the  counts,  if  there  be  no  consolidatioik 
rule,  although  he  had  failed  on  the  special  counts,  in  another  action  on 
the  same  policy''. 

In  the  Common  Pleas,  if  the  plaintiff  die*",  or  be  nonsuited*^,  after 
money  is  brought  into  court,  the  court  will  not  order  it  to  be  paid 
back  to  the  defendant.  So,  if  the  defendant  die  after  bringing  money 
into  court,  it  shall  not  be  paid  back  to  his  executors".  But  if  the 
plaintiff  have  a  verdict  against  him,  after  money  is  brought  into 
court,  the  court  will  order  it  to  be  paid  out  to  the  defendant,  towards 
satisfaction  of  his  costs''.  It  had  been  a  question  often  agitated  in 
that  court,  whether  in  cases  where  there  was  a  rule  to  pay  money 
into  court,  the  production  of  it  by  the  defendant  was  to  be  considered 
as  evidence  on  his  part,  which  gave  the  plaintiff's  counsel  a  right  to 
reply  :  If  the  plaintill"  took  a  verdict  for  the  whole  of  his  demand, 
without  giving  credit  for  the  sum  paid  into  court,  the  court  would 
set  it  aside,  without  requiring  evidence  of  the  existence  of  such  a 
rule  :  and  therefore  a  rule  was  made,  tAat  in  future  this  should  not  be 
considered  as  evidence  on  the  part  a'  the  defendant,  so  as  to  give  the 
plaintiff  a  right  to  reply'. 

a  3  Durnf.  Sc  East,  637.  and  see  ul.  '252. 

b  yj„ie,  666.  S  Barnes,  279.  Pr.  Reg.  252.  S.  C.  but  lide 

c  9  East,  323.  ""'^i  ^'^^• 

A  3  Taunt.  607.  "  Cas.  Pr.  C.  P.  34.  Pr.  Reg.  231.  S.  C. 

eCas.    Pr.   C.  P.    129.  Pr.    Reg.    255.       Barnes,  280. 

Barnes,  281.  S.  C.  '2  Taunt,  267. 

f  Cas.  Pr.  C.  P.  36.  Pr.  Reg.  250.  S.  C 
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CHAP.  XXVII. 


Of  Vj^eas  to  the  Jurisdiction  ;  claiming  Conusance; 
and  Pleas  in  Abatement. 

The  general  Order  of  Pleading  is, 

1.  To  the  Jurisdiction  of  the  Court. 

2.  To  the  Person, 

1.  Of  the  Plaintiff: 
•2.  Of  the  Defendant. 

3.  To  the  Count. 

4.  To  the  Writ;  and  herein, 

1.  To  the  Form; 

2.  To  the  Action  of  the  Writ. 

5.  To  the  Action  itself,  in  har  thereof"". 

By  this  order  of  pleading,  each  subsequent  plea  admits  the  former  : 
as,  when  the  defendant  pleads  to  the  person,  he  admits  the  jurisdic- 
tion of  the  court ;  when  he  pleads  to  the  count,  he  admits  the  compe- 
tency of  the  plaintiff,  and  his  own  responsibility  ;  when  he  pleads  to 
the  form  of  the  Avrit,  he  admits  the  form  of  the  count'' ;  and  in  like 
manner  of  the  rest. 

Pleas  to  the  jurisdiction  of  the  court  are  either  in  local  or  tran- 
sitory actions.  In  local  actions,  it  is  a  good  plea  to  say  that  the 
lands  are  ancient  demesne,  holden  of  the  king's  manor*^ ;  or  that  the 
cause  of  action  arose  in  fVales^,  or  beyond  the  sea*^,  or  in  a  county 
palatine',  cinque  port^,  or  other  exempt  jurisdiction''.  In  ejectment^ 
the  tenants  in  possession  cannot  plead  to  the  jurisdiction,  without 
leave  of  the  court' :  and  where  ancient  demesne  is  pleaded,  there  must 

a  Co,  Lit.  303.  Latch,  178.  Gilb.  C  P.  f  Rastal,  419.  Heme,  7.  3  Inst.  CI.  14. 

49.  g  4  Inst.  224.  Jeiik.  190.  Keilw.  88,  &c. 

b  Gilb,  C.P.  50.  S.  C.  3  Inst.  CI.  7.  but  see  Yelv.  12,  13. 

c  Heme,  7.  351.  Rastal,  101.  Hans.  103.  <:arth.  109. 
Tliomp.  2.  3  Inst.  Cl.  8,  9.   1    Salk.  56.  2  "i  Bro.   Abr.   tit.  Conusance,  52.     1    Blac. 

Ld.  Raym.  1418.    This  plea  must  be  plead-  Rep.  197. 

ed  within  the  first  four  days  of  the  term.  8  *  1    Barnard.  K.  B.   7.  352.  365.  Andr. 

Durnf.  &  East,  474.  368.  2  Str,  1120.  1  Blac.  Rep.  197.  3  Wils. 

d  1  Wils.  193.  51. 

•  1  Salk.  80.   1  Show.  191.  S.  C. 
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be  an  affidavit,  stating  that  the  lands  are  hohlen  of  a  manor,  which  is 
ancient  demesne  ;  that  there  is  a  court  of  ancient  demesne,  regularly 
holden  ;  and  that  the  lessor  of  the  plaintiff  has  a  freehold  interest'. 
This  plea  may  be  filed  de  bene  esse,  in  the  King's  Bench,  within  the 
time  allowed  for  pleading  in  abatement''. 

In  transitory  actions,  it  is  said%  the  defendant  cannot  plead  to  the 
jurisdiction  of  the  court,  unless  the  plaintiff  by  his  declaration  shew 
that  the  cause  of  action  accrued  within  a  county  palatine  :  And  even 
then,  it  must  be  averred  in  the  plea,  either  that  the  defendant  dwells 
in  the  county  palatine,  or  that  he  had  sufTicient  goods  and  chattels 
there,  by  which  he  may  be  attached  ;  otherwise  the  plea  cannot  be 
allowed,  lest  a  failure  of  justice  should  ensue';  and  the  defendant 
cannot  in  such  case  demur  to  the  declaration*,  or  move  iu  arrest 
of  judgment'. 


Of  a  nature  very  similar  to  pleading  to  the  jurisdiction  of  the 
court,  is  claiming  conusance^ ;  or  praying  that  the  cause  may  be 
determined  before  an  inferior  jurisdiction  :  concerning  which  it  will 
be  proper  to  consider,  the  several  sorts  of  inferior  jurisdictions  •  in 
what  cases  conusance  may  be  claimed  ;  and  the  time  and  manner  of 
claiming  it. 

There  are  three  sorts  of  inferior  jurisdictions^.  The  first  is  to 
hold  pleas,  which  is  merely  a  concurrent  jurisdiction  ;  and  can 
neither  be  claimed  nor  pleaded.  The  second  is  a  general  conusance 
of  pleas  ;  which  being  intended  for  the  benefit  of  the  lord,  may  be 
claimed  by  him,  though  it  cannot  be  pleaded  by  the  defendant.  The 
third  is  a  conusance  of  pleas,  with  exclusive  words ;  as  where  the 
king  grants  to  a  city,  that  the  inhabitants  shall  be  sued  within  the 
city,  and  not  elseichere  :  This  being  an  exempt  jurisdiction,  may 
be  either  claimed    or  pleaded'.      Hence  it  is  a  general  rule,  that 

»  2  Bur.  1046.  and  see  3  Wils.  51.  Conusance.  Com.  Dig.  tit.  Cmrls,  P.  Chitty 

"10  East,  523.  on  Pleading,   1   V.   p.    403,  &c.    and  1  Sel. 

c  4  Inst.  212,  13.   1  Sid.  103.  Carth.  109-  Pr.  Ciiap.  VII.  §  I. 

Gilb.  C.  P.  191.  1   Bac.  Abr.  560.  and  see  I  Gilb.   C.  P.  191,  1    Bac.   Abr.  560.  1 

3  East,  128.  Rol.  Abr.489. 

d  Carth.  355.  h  Palm.  456.  Hardr.  509.    2  Ld.  Raym. 

e  Id.  354.  5  Mod.  144.  S.  C.  and  see  fur-  836.     1  Salk.  148.  3  Salk.  79. 12 Mod.  643. 

ther,  as  to  pleas  to  the  jurisdiction,  Chitty  S.  C.  Id.  666.     10  Mod.  126.  Vin.  Abr  tit 

on  Pleading,  1  V.  p.  427,  &c.  Conusance,  589. 

^  Carth.   11.    Comb.  ,30.  48.  S.   C.  and  i  Bro.  Abr.  tit.    Conusance,  52.     1  Blac. 

see  Comb.  115.    As  to  conwiance  in  general,  Rep.  197. 
see  Gilb.  C.  P.  192,  &c.    Vin.   Abr.  tit. 
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whenever  llie    <!»leiuliint  can  plead  to  the  jurisdiction  of  the  court, 
(liere  (he  lord  of  the  franchise  may  claim  conusance,  but   not   vice 

The  privilege  of  claiming  conusance  is  confined  to  courts  of  record'', 
and  local  actions'^;  except  where  the  defendant  is  a  member  of  the 
university  of  Oxford  or  Cambridge^ :  And  it  is  also  confined  to 
such  actions  as  were  in  esse  at  the  time  of  the  grant^ ;  and  does  not 
extend  to  thoiie  created  since,  by  act  of  parliament,  except  where  a 
common  law  action  is  given  against  a  person  by  another  name,  as 
debt  against  an  administrator^  Neither  shall  this  privilege  be 
allowed,  where  the  franchise  cannot  give  a  remedy"^,  and  there  would 
consequently  be  a  failure  of  justice'' ;  as  in  replevin',  quare  impedit^, 
waste,  &c.  or  where  the  lord  is  a  party,  and  the  plea  is  to  be  holden 
before  himself,  or  the  defendant  is  a  stranger,  who  hath  nothing 
within  the  franchise'" ;  or  lastly,  where  the  plaintiff  is  a  privileged 
person,  as  an  attorney  or  officer  of  the  court".  But  conusance  may  be 
claimed  by  a  defendant  in  custody  of  the  marshal".  And,  in  a  late 
case,  it  was  allowed  in  the  King's  Bench,  on  a  claim  made  by  the 
Vice  Chancellor  of  the  University  of  Oxford,  during  the  vacancy 
of  the  office  of  Chancellor  by  death,  on  behalf  of  the  universityP.  In 
the  Excliequer  of  Pleas,  a  member  of  either  university  cannot  set  up 
his  privilege,  against  that  of  an  officer  or  accountant,  or  against  any 
person  suing  as  a  debtor  ;  this  court  not  being  mentioned  in  their 
charter  of  exem})tion''. 

Conusance  of  Pleas  must  be  claimed  after  appearance"^,  and  before 
imparlance^  in  the  first  instance,  or  on  the  very  first  day  the  party 
hath  in  court ;  even  upon  the  return  day  of  the  writ,  if  the  cause  of 
action  appear  therein  :  if  not,  then  upon  the  first  day  given  upon  the 
declaration*.  As  for  instance,  in  trespass  by  original,  where  place  is 
named,  or  precipe  quod  reddat,  where  land  is  demanded,  conusance 

»  Gilb.  C.  P.  193.  Conusance,  590.  S.  C.  Id.  662.  Bendl,  233. 

"  2  Inst.  140.  contra. 

'  4  Inst.  ?,13.  1  Sid.  103.  o  Bro.  Abr.  tit.  Conusance,  50.   1  Salk.  2. 

^  Gilb.  C.  P.  193.  1  Bac.  Abr.  560.  Gilb.  C.  P.  1^5. 

*  14  Hen.  IV.  20.  b.  P  H  East,  543.  and  see  12  East,  12. 

'  /rf-  '^2  Ed.  IV.  22.  q  Hardr.  188.  Ante,  77. 

8  2Vent.S63.  r  Comb.  319. 

•»  Hardr.  507.  ,  1  sid.  103.     1  Show.  352.  10  Mod.  125. 

•2  Inst.  140.  Willes,  233.  Barnes,  346.     Prac.  Reg.  96. 

^*''''-  '2.  Vin.   Abr.  tit.      Conusance,  590.  S.  C.  Id. 

'8  Hen.  VI.  18, 19,  20,21.  Hob. 87.  592.     1  Barnard.  K.  B.  66.  2  Wils.  411. 

"» 22  Ass.  83.  1  Rol.  Abr.  493.  Gilb.  C.  P.  196.     Ante,  468. 

"3  Lcou.  149.  Lit.  Rep.  304.  Willes,  233.  t  2  Wils.  413. 
Barnes,   346.  Prac.  Keg.  96.  Vin.  Abr.  tit. 
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must  be  claimed  on  the  return  day  of  the  writ ;  because,  in  these  cases, 
the  writ  states  where  tlie  cause  of  action  arises".  But  in  clebt  or 
detinue  it  is  otherwise  ;  for  it  does  not  appear,  till  the  |)laintiir  has 
counted,  were  the  contract  or  oblic^ation  was  made ;  and  therefore 
(ill  then,  the  lord  need  not  make  his  claim''.  So  in  replevin^  the 
place  where  the  cattle  were  taken  does  not  appear,  till  the  plaintiff 
has  counted,  if  it  be  between  strani^ers  :  but  if  a  replevin  be  sued 
against  the  lord  of  the  franchise  himself,  there  tlie  lord's  claim  would 
come  too  late  after  the  count ;  because  the  law  intends  that  he  know 
the  place  of  taking,  being  himself  a  party,  and  so,  by  not  demanding 
his  privilege  on  the  writ,  he  gives  the  court  seisin  of  the  cause  :  for 
(he  lord  must  use  no  delays 

In   a  modern  case'',  conusance  of  a  j)lea  of  trespass,  sued   against 
a  resident  member  of  the  university  of  Cambridge,  for  a  cause   of 
action  verified  by  affidavit  to  have  arisen  within  the  town  and  suburbs 
of  Cambridge,  over  which  the  university  court  has  jurisdiction,  was  al- 
lowed in  the  King's  Bench  ;  upon  the  claim  of  the  vice-chancellor, 
on  behalf  of  the  chancellor,  masters  and  fellows  of  the  university,  en- 
tered on  the  roll  in  due  form,  setting    out   their  jurisdiction  under 
charters  confirmed  by  act  of  parliament,  and  averring  the  cause  of 
action  to  have  arisen  within  such  jurisdiction  :  although    it  was  ob- 
jected that  the  claim  was  preferred  too   early,  on  the  mere  issuing  of 
a  writ  of  latitat  against  the  privileged  member,  to  answer  in  a  plea 
of  trespass  before  declaration  ;  by  which  it  could  not  appear  where 
the  cause  of  action  arose,  nor  consequently  that  it  arose  within  the 
town  and  suburbs  of    Cambridge,  to  which  the  jurisdiction  of  the 
university  court  in  personal  actions  is  confined  ;  and  that  it  was  not 
sufficient  to  supply  that  fact  by  affidavit :     But  the  court  held,  that  it 
was  the  usual  course  to  support  claims  of  conusance  by  affidavits 
verifying  the  necessary  facts,   which  it  was  competent  to  the  plaintiff 
to  deny  in  the  same  mode ;  and  that   the  difficulty  was  not   greater 
before,    than  after  declaration  ;    and    the  sooner   the  claim,  if  well 
founded,  was  preferred,  the  better  for  the  plaintiff.     In  the  same  case 
it  was  objected,  that  if  the  claim  might  be  preferred  upon  the  latitat 
before  declaration,  then  it  ought  to  be  preferred  in  the  Jirst  instancej 
after  the  return  of  the  latitat,  namely,   uj)on  the  day  of  appearance 
given  by  the  rule  of  court,  that  is,  in  eight  days  :  but  the  court  held, 
that  the  Jirst  instance  after  the  return  day  of  the  writ,  which  is  the 
first  step  of  the  plaintiff  entered  ou  the  record,  continued  till  the  dc- 

»  5  Bur.  2823.  =  5  Bur.  2823. 

^  10  Mod.  127.  d  12  East,  12. 


681  OF    CLAIMING    CONUSANCE. 

claration  filed,  which  is  the  next  step  taken  by  the  plaintiff  on  the 
record  ;  within  whicli  time  the  claim  was  made.  Another  objection 
was,  that  it  appeared  hy  the  roll,  on  which  the  power  of  attorney  to 
claim  conusance  and  the  claim  itself  were  entered,  that  the  claim  was 
made  on  the  return  day  of  the  writ,  that  is,  on  the  fifteenth  of  No- 
vember, before  the  power  of  attorney  to  claim  it  was  executed,  which 
bore  date  on  tlie  27th  :  But  the  court  took  notice  that  the  claim  was 
in  fact  made  on  the  28th,  in  the  letter  missive  and  si^nificatory  of  the 
vice-chancellor  to  them  ;  although,  in  making  up  the  roll,  it  was  en- 
tered by  their  ofRcer  as  on  the  return  day  of  the  writ  by  relation,  no 
subsequent  day  in  court  being  then  given  on  the  record. 

As  to  the  manner  of  making  the  claim,  it  is  holden,  that  conusance 
may  be  claimed  by  the  lord  of  the  franchise  in  person,  or  by  his  bailiff 
or  attorney" :  If  it  be  claimed  by  attorney,  the  warrant  of  attorney 
must  be  produced  in  court,  and  filed''.  The  grant  of  conusance  must 
also  be  jjroduced*^,  or  an  exemplification  of  it  under  the  great  seal*^ ; 
and  if  the  grant  was  before  time  of  memory,  an  allowance  must  be 
shewn  in  the  King's  Bench,  or  before  justices  in  Eyre^.  Upon  a 
claim  made  by  the  university  of  Oxford^  or  Cambridge^f  there  must 
be  likewise,  in  addition  to  the  grant,  an  exemplification  of  the  statute 
confirming  it^,  together  with  an  affidavit  of  the  defendant's  residence'' ; 
and,  where  the  claim  is  made  by  the  university  of  Cambridge,  that 
the  cause  of  action,  if  any,  arose  within  the  liberty  of  the  university, 
viz.  within  the  town  and  suburbs  of  the  town  of  Cambridge^.  The 
claim  itself  must  be  entered  upon  a  roll";  and,  after  stating  the  several 
proceedings  that  have  been  had  in  the  cause,  must  set  forth  the  grounds 
upon  which  it  is  made,  with  great  precision'.  It  may  be  demurred  to  : 
or  the  facts  therein  alleged  may  be  controverted  by  pleading"".  If 
allowed,  a  day  is  given  upon  the  roll,  for  the  lord  of  the  franchise  to 

«Bro.    Abr.   tit.    Conusance,  50.   12  Mod.  12  East,  12.  but  see    13  East,  654.  where 

644. 66G.  an  affidavit  of  the  residence  of  a  common 

Talm.  456.  1   Sid.  103.   1  Lev.  89.  and  servant,  called  Marshal  of  the  University, 

see  12  East,  12.  for  the  execution   of  local  duties  therein, 

c  12  Mod.  644.  1  Blac.  Rep.  454.  was  dispensed  with. 

d5Bur.  2820.  i  12  East,  12. 

^Keilw.   189,  90.   1    Sid.    103.   1    Salk.  k  Comb.  519.  I  Barnard.  K.  B.  65.  2  Str. 

183.  1  Ld.  Raym.  427,  8.  475.  S.  C.  Gilb.  810. 

C.  P.  195.  but  see  Bro.  Abr.  tit.  Conusance,  1  For  the  form  of  a  claim  of  conusance 

^^'  by  the  university    of  Oxford,  see  Willes, 

UO   Mod.   126.    1  Blac.    Rep.  454.  12  233.  (a).  2  Wils,  406.  and  for   a  similar 

East,  12.  claim  by  the  university  oi  Cambridge,  ste  12 

g  13  Eliz.  c.  29.  East,  12. 

h  1  Barnard.  K.   B.  49.   65.  2  Str.  810,  m  2  Wils.  409,  10.  Comb.  319. 
2  Wils.  311.  1  Blac.  Kep.  454.  5  Bur.  2820. 
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hold  his  court ;  and  the  i)arties  are  commanded  to  be  there  on  that  day'. 
But  the  record  still  remains  in  the  court  above  :  and  a  transcript  only 
is  sent  down  to  the  court  below'' :  so  that  if  justice  be  not  done 
there,  as  if  the  defendant  be  a  straii2:er,  and  has  nothing  within  the 
franchise  by  which  he  can  be  summoned,  or  if  the  judge  misbehave 
himself,  &c.  tiie  plaintiff  shall  have  a  rc-summons%  upon  the  record 
in  the  court  above;  and  if  a  re-summons  issue,  upon  failure  of  right 
in  a  franchise,  the  lord  of  the  franchise  shall  never  afterwards  have 
conusance  of  that  plea'. 


Pleas  in  abatement  to  the  person  of  the  plaintiff,  are  either  that 
he  is  not  in  existence,  (being  only  a  fictitious  person'*,  or  dead',)  or 
else  that  being  in  existence,  he  is  an  alien  enemy?,  attainted  of  treason 
or  felony'', outlawed  upon  mesne  or  final  process',  under  ^preemunire^, 
excommunicated',  or  convicted  of  popish  recusancy"".  When  the 
cause  of  action  is  forfeited,  as  by  the  plaintiff's  being  an  alien  enemy", 
attainted'',  or  outlawed  for  felony'',  there  his  disability  may  be  pleaded 
in  abatement  or  in  bar,  but  otherwise  it  can  only  be  pleaded  in  abate- 
ment. 

Pleas  in  abatement  to  (he  person  of  the  defendant  are,  that  he 
is  privileged,  as  an  attorney  or  of^cer  of  the  court' ;  under  the  king's 
protection"^;  or  an  infant%  when  sued  as  heir  on  the  obligation  of  his 
ancestor,  &c.  ;  in  which  latter  case,  the  parol  shall  demur,  or  pro- 
ceedings be  stayed,  till  he  come  of  age.  There  are  two  ways  of 
pleading  an  attortiey's  privilege,  first,  with  a  proferl  of  a  writ  of 
privilege,  or  of  an  exemplification  of  the  record  of  his  admission  ; 
upon  which  the  plaintiff  must  reply  nul  tiel  record,  and  cannot 
otherwise  deny  the  defendant's  being  an  attorney  :  secondly,  as  a 
mere  matter  of  fact,  without  a /?ro/er<' ;  and  then  a  cer/iorart  shall 
be  awarded,  to  certify  whether  he  be  an  attorney  or  not".     And  where 

a  2  Ld.   Raym.  83(5,  7.    1'2  Mod.  (U4.    3  '  Lutw.  17.  3  Inst.  CI.  18. 

Salk.  79.  S.  C.  >"  3  Inst.  CI.  20.    I  Str.  520. 

*>  Id.  Jenk.  31.  "  Co.  Lit.  129.  b.  6  Durnf.  &  Kast,  23.  55- 

'^  Id.  Hardr.  407.    but  see  Vin.    Abr.  tit.  o  Bio.  F.  A/.  252. 

Conusance,  589.   10  Mod.  127.  P  Co.  Lit.  128.  b.  Gilb.  C.  V.  200. 

d  Jenk.  34.  <>  I  Lutw.  639. 

e  Asl.  Ent.  10.  3  Inst.  CI.  89.  '  2  Bro.  Ent.  106. 

f  Ast.  Ent.  8.  3  Inst.  CI.  75,  &c.  '  Rastal,  360.  362.  379.  Uro.  Red.  195. 

e  1  Lutw.  34.  3  Inst.  CI.  16.  »  Lil.  Ent.  3. 

h  Car;h.  137,  8.  "  1  Ld.  Raym.  Ci56.  7  Mod.    106.  2  .Salk. 

>1  Lutw.  6.    1529.  3  Inst.  CI.  23,  kc.   1      545.    6  Mod.   305.  2   Ld.   Raym.    1172.    1 

East,  634.  Str.  76.  532. 

*  Co.  Lit.  129.  b. 
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an  attorney  of  the  Kini;'s  Bench,  in  pleading  his  privilege  to  an  action 
by  original,  stated  the  custom  of  the  court  to  be,  that  no  attorney 
oui^lit  to  be  compelled  to  answer  an  original  writ,  unless  first  fore- 
judged from  his  office,  &c.  (which  is  not  the  custom  of  this  court,  but 
of  the  Common  Pleas,)  the  court  nevertheless  held  the  plea  to  be 
sufficient ;  as  they  will  take  notice  of  the  custom,  that  an  attorney  of 
this  court  can  only  be  sued  by  bill,  and  what  is  stated  as  to 
forejudging  may  be  rejected  as  surplusage^. 

Under  the  head  of  pleas  to  the  person,  may  also  be  included 
coverture,  in  the  plaintiff''  or  defendant"^ ;  or  that  the  plaintiffs  or 
defendants,  suing  or  being  sued  as  husband  and  wife,  are  not 
married'' :  or  any  other  plea  for  want  of  proper  parties,  as  that  there 
is  an  executor*,  administratorVor  other  person^,  not  named,  who 
ought  to  be  made  a  co-plaintiff  or  co-defendant.  We  have  already 
seen,  that  if  an  action  be  brought  for  a  tort,  by  one  of  several  joint- 
tenants  or  tenants  in  common'',  or  against  one  of  several  partners 
upon  a  joint  contract,  the  defendant  must  plead  in  abatement,  and 
cannot  otherwise  take  advantage  of  the  objection^  And  he  may 
plead  a  secret  partnership  in  abatement,  though  the  plaintiff  had  no 
means  of  knowing  of  the  partnership,  and  could  not  have  proved  it, 
had  he  joined  the  secret  partner  in  the  action'.  It  should  also  be 
observed,  that  if  an  action  be  brought  against  a  carrier,  in  case  on 
the  custom  of  the  realm,  for  not  safely  carrying  goods,  the  defendant 
may  plead  in  abatement,  that  his  partners  ought  also  to  have  been 
sued*"  :  Or,  if  an  action  oi'  debt  be  brought  on  the  statute  9  Ann, 
c.  14.  to  recover  back  money  won  at  play,  he  may  plead  in  abate- 
ment, that  the  money  was  due  from  others  not  named,  as  well  as  from 
himself".  In  these  cases,  the  defendant,  if  required,  must  deliver 
to  the  plaintiff  the  names  and  places  of  abode  of  the  parties  jointly 
liable ;  or  in  default  thereof,  the  court  of  King's  Bench,  we  have 
seen°,  will  set  aside  the  plea.     In  a  plea  in  abatement,  that  another 

a  9  East.  424.  h  Ante,  1,  8.  and  see  1  Salk.  32.  290.  2  Str. 

1»  Ast.  Ent.9.  3  Inst.  CI.  TO.  If  the  plaintiff  820. 

take  husband,  after  suing  out  tlie  writ  and  '  Aide,  7.    but   see   2   Mod.  279.  3  Mod. 

befoiedecl.ii-alion,fiie  defendant  cannot  give  321.    2  Salk.  440.  Show.   29.    101.    3    Lev. 

the  coverture  in  evidence  under  tlie  general  238.  Carth.  38.  S.  C.   Gilb.  Evld.  189. 

issue,  but  must  plead   itiu  abatement.     G  ''  1  Wms.  Saund.  291.  6.(4). 

Durnf.  &  East,  265.  '  3  Taunt.  609.   1  Marsh.  246.  S.  C. 

c  1  Lulw.  23.  3  Inst.  Ci   71 .  m  g  Durnf.  &  East,  369.  2  New  Rep.  C.P. 

<J  3  Inst.  CI.  69  3g5_  ^ut  see  5  Durnf,  &  East,  649    2  Chit. 

c  /rf.  31.   Rastai,  323.  a.  Rep.  1.3  Brod.  &  Bing.  34.    Ante,  8. 

f  3  Inst.  CI.  33.  Rastal,  324.  «>  7  Durnf  &  East,  237. 

6  3  Inst.  CI.  53.  119.    1    Lutw.   G9G    and  «  Ante,  378. 
see  1    East,  634. 
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person  oiiglit  to  have  been  sikmI  with  the  (iet'eiidant,  it  is  not  ne- 
cessary to  lay  a  venue  :  And  if  it  be  pleaded  that  such  other  person 
is  alive,  to  wit,  in  Spain,  it  will  be  considered  as  pleaded  without  any 
venue*. 

Pleas  in  abatement  of  the  count  can  only  be  plearled  in  actions  by 
original  writ ;  and  are  for  some  uncertainty,    repugnancy,   or  want 
of   form^  not  a|)pearing  on  the  face  of  the   writ,  or  else  for   some 
variance  therefrom^     To  the  writ,  tliey  are  either  for  matter  appa- 
rent on  the  face  of  it,  or  for  matter  dehors'^  existincf  at  the  time  of 
suing'  out  the  writ,  or  arising  afterwards^     To  i\\e  form  of  the  writ, 
they  are  for  some  apparent  uncertainty,  repugnancy,  or  want  of  form*^ ; 
variance"  from  the  record,  specialty,   &,c. ;  minnomer*'  of  the  plaintiff" 
or  defendant' ;  or,  in  actions  by  original  writ,  the  omission  or  mistake 
of  the  defendant's  addition^,  that  is,  of  his  estate,   degree,  ravsterv 
or  j)lace  of  abode.     But  (he  plaintilF  may  sue  the  defendant,  either 
by  the  addition  of  his  degree  or  mystery' ;  and  may  name  him  of  the 
place  where  he  lately  dwelt'"  :  And  as  a  plea  of  the  statute  of  addi- 
tions is  bad,  without  oyer  of  the  original  writ,  which  by  the  prac- 
tice of  the  court  is  not  grantable,  it  seems  that  such  a  plea  cannot 
now  be  pleaded  ;   and   accordingly,  in  several  recent  instances,   the 
courts  have  ordered  it  to  be  set  aside".     And,  in  general,  it  may  be  re- 
marked, that  since  the  courts  have  refused  to  allow  oiforoi'  the  ori"-inal 
writ,  ]>leas  in  abatement  thereto,  for  objections  apparent  on  the  face 
of  if,  or  variance  between   the  writ  and  the  count,    have  fallen  into 
disuse ;  and  it  is  now  usual    to  plead   in  abatetuent  for  matters  e.r- 
trinsic  only,  such   as  privilege,  coverture  in  the  plaintiff  or  defen- 
dant at  the  time  of  bringing  the   action,   nonjoinder  of  a  necessary 
parly  to  the  suit,   misnomer  of  the  plaintid'  or  defendant,  or  another 
action  depending  for  the  same  cause. 

There  are  two  ways  of  takirig  advantage  of  the  minnomer  of  the 
parties  ;  first,  by  application  to  the  court,  to  set  aside  (he  proceed- 
ings ;  and  secondly,  by  plea  in  abatement.  If  the  defendant  has 
been  arrested  by  a  wrong  name,   the  sheriff  and  his  officers  are  liable 

»  7  Durnf,  &  Ea<t,  243.  1    Wins.  Suuud.  •  Appen.l.  ('hap.  XXVH.  §  1.  Forarppi;- 

8.  (2).  Ante,  434.  f/J.  cation  that  th.-  il.fcndant  was  called  as  will 

"  3  Inst.  CI.  62.  by  one  name  as  the  other,  sec  id.  §  3. ;  and 

c  Rt-g.  PI.  277,  8.  lor  the  evidence  on   this  issnc,   see  3  M.uile 

d  Gilb.  C.  P.  31.  &  Scl.  453. 

e  Com.  Dig    tit.  AbalemenI,  (II.)  ''  Stat.  I   ll,-n.  V.  c.  5.  3  Inst.  CI.  92. 

»  I  Lutw.   25.  3  Inst.   CI.  49.  54.  66,  &c.  '  «  Mod.  ol,  2.   1    Sir.  556.  2  Str.  816. 

t  3  Inst.  CI.  43,  he.  2  Id.  Kayni.  1.^4I,S.  C. 

h  1  Lntw.  10.  A-it.  Knt.  I.  5  Inst.  CI.  79,  '"2  Str.  924. 

&e.    and  see   I   Chit.    Rep.    512,   13.   (a).  "  3  Bos.    &  Pnl.  395.  7  East,  333.  AnU, 

705.  11  nod*.  Ante,  450,  51,  2.  611. 
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to  an  action  of  trespass  and  false  imprisonment^ :  and  the  arresC 
bein^  illegal,  tlie  court,  instead  of  putting  the  defendant  to  plead  the 
misnomer  in  abatement,  will  set  aside  the  proceedings'* ;  and  discharge 
him,  if  in  custody',  or,  if  he  has  given  a  bail  bond,  will  order  it  to 
be  delivered  up  to  be  cancelled''.  But  if  he  be  called  and  known  as 
well  by  one  name  as  the  other,  or  there  be  only  an  inaccuracy  in  the 
spelling,  so  that  the  name  is  idem  sonans,  the  court  will  not  inter- 
fere".  So,  where  A.y  having  two  christian  names,  has  omitted 
006  of  them  in  his  dealings  with  B.,  he  cannot,  in  an  action  brought 
against  him  by  B,  make  the  omission  a  ground  for  setting  aside  the 
proceedings'.  And  where  the  defendants  had  signed  a  regular  bail 
bond,  they  were  holden  to  have  thereby  waived  the  irregularity  of 
the  omission  of  their  christian  names  in  a  capias  ad  responden- 
dum, directing  the  sheriff  to  take  Messrs.  L.  and  B".  The  applica- 
tion for  setting  aside  the  proceedings,  which  is  founded  on  an  af- 
fidavit of  the  misnomer'',  should  it  seems  be  made  before  the  expira- 
tion of  the  time  allowed  for  pleading  in  abatement' ;  and  the  court 
will  only  relieve  the  defendant,  upon  the  terms  of  his  filing  common 
bail,  and  undertaking  not  to  bring  any  action''.  If  the  plaintiff  declare 
against  the  defendant  by  a  wrong  name,  he  may,  if  not  estopped, 
plead  the  misnomer  in  abatement  ;  and  it  is  said  that  his  entering  into 
a  bail  bond  to  the  sheriff  in  the  wrong  name,  would  not  estop  him 
from  pleading  in  abatement  in  the  original  action  ;  though  perhaps  it 
might,  in  an  action  on  the  bail  bond'.  The  safer  way,  however,  is  for 
the  defendant,  when  arrested  by  a  wrong  name,  to  enter  into  the  bail 
bond  by  his  light  name,  stating  that  he  was  arrested  by  the 
name  in  the  writ;  for  if  his  entering  into  it  by  a  wrong  name  would 
not  operate  as  an  estoppel,  it  might  be  evidence,  by  his  own  admission, 
of  his  being  called  as  well  by  one  name  as  the  other""  :  And  it  is  clear, 
that  if  the  defendant,  after  being  arrested,  were  to  put  in  bail  above  in 
a  wrong  name,  it  would  estop  him  from  pleading  the  misnomer  in 

«  G  Durnf.    &  East,  234.  8  East,  328.  2  !  Price,  277.  391. 

Campb.  270.  2  Taunt.  399.    1    Marsh.  7.5.  f  6  Taunt.  330.  2  Marsh.  230.  S.  C. 

2  Chit.  Rep.  337.  3  Taunt.  623.  I  Barn.  &  e   l    Brod,   &  Bing.   329.  4  Moore,  317. 

Aid.  647.  Ante,  107.  but  see  3  Cainpl).  I  OS.  S.  C. 

b  1  Marsh.  477.  4  Manle  &  Sel.  3G0.    I  h  1  Chit.  Rep.  232. 

Chit.  Rep.  282.  •  13  East,   159.  and  see  6  Taunt.  113.    1 

«  2  Taunt.  3P9.  4  Maule  &  Sel.  3G0   but  Marsh.  474.  S.  C. 

see  1  Price,  277.  391.  2  Price,  323.  ^  1  Chit.    Rep.   282.  and  see  4  Maule  &• 

d  1  Chit.  Rep.  282.  but  see  3  Durnf.  &  Std.  360.  2  Taunt.  399. 

East,  572.  2  Bos.  &  Pul.  109.  coiilra.  Ante,  '  Wilies,  461.  Barnes,  94.  S.  C.  and  seel 

301.  Salk.  7. 

e  2  Taunt.  401.  and  see  IftEast,  HO,  11.  '»  3  Taunt.  505-. 
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abatement' ;  even  though  he  were  himself  no  party  to  the  recogni- 
zance''. The  bail  above  therefore,  in  such  case,  should  be  put  in,  and 
entered  on  the  recognizance  roll,  by  the  defendant  in  his  right  name, 
as  having  been  arrested  by  the  name  in  the  writ'. 

Pleas  in  ai)atement  to  the  action  of  the  writ  are,  that  the  action 
is  misconceived' ;  or  was  prematurely  brought,  before  the  cause  of  it 
arose" ;  or  that  there  is  another  action  depending  for  the  same  cause'. 
It  is  said,  in  one  case^,  that  the  pendency  of  a  prior  action  for  the 
same  cause  may  be  pleaded  in  bar  to  a  second  action  ;  Init  it  cannot 
be  pleaded  in  ahatemcnt.  This,  however,  must  be  understood  with 
reference  to  the  [i-articular  case  of  a  popular  action,  and  not  as  a 
general  rule  applicable  to  all  cases. 

The  general  requisites  of  a  plea  in  abatement  are,  that  it  should  be 
certain'',  give  the  j)lainti(r  a  better  writ',  and  have  an  apt  and  proper 
beginning  and  conclusion  :  For  it  is  the  beginning  and  conclusion 
that  make  the  plea*".  Pleas  to  the  jurisdiction  of  the  court,  or  in 
abatement,  cannot  be  pleaded  after  making  a  ^ull  defence :  the 
former  must  i)e  j)leaded  in  person,  but  the  latter  may  be  pleaded  by 
attorney^  And  they  are  both  usually  begun,  by  defending  the 
wrong  {ov  force)  and  injury,  when,  $^'c.  which  is  considered  only  as 
making  ha/J'  defence"'  :  for  the  life,  implies  only  half  defence,  in 
cases  where  such  defence  is  to  be  made,  but  will  be  understood  as  a 
full  defence,  if  that  be  necessary".  When  the  defendant  pleads  to 
the  writ,  for  matter  apparent,  he  should  begin  bis  plea  by  praying 
judgment  of  the  writ,  and  conclude  it  in  the  same  manner" ;  but 
when  the  plea  is  for  matter  c/e /jo;*,  as  joint-tenancy,  non-tenure,  or 
the  like,  there  he  should  conclude  it  only  in  this  manner".  A  plea 
of  misnomer  of  the  defendant  is  bad,  which  begins  thus  :  "  And  the 
said  Richard,  sued  by  the  name  of  Robert,  &ci'."    or  thus  :  "  And 

»  Willes,  461.  Barnes,  94.  S.  C.  and  see  '  Gilb.  C.  I».   187.   anl  see  '2  Blac.   Kcp. 

)  Salk.  8.3  Diiinf.  &  East,  611.  1094.  2 Sauiid.  209. i.e.  Chitty  on  Pleading, 

^  2  New  Rep.  C.  P.  433.  1  V.  p.  412,  &c. 

c  Ante,  233.  •"  Lit.  §  195.  Co.  Lit.  127.  b.  Hardr.  3G5. 

d  3  Inst.  CI.  120,  &e.  1    Lulw.    7.   Willes,    40.  Gilb.  C,  P.    ISS. 

e  Lutiv.  8.  13.  3  Inst.  CI.  56.  Foit.334.  Wliealley  v.  Ctidmerson,  M.  15  Geo.  II.  C.  P. 

'  Lutw.  33.  3  Inst.  CI.  1 1 1.  T/iompson  v.  Slockdale,  H.  23  Geo.  III.  K.  B. 

g  Say.  Rep.  216.  cited  in  Willes,  41.  fcj.  8   Dumf.  &  East, 

'»  Co.  Lit.  303.  a.  Cio.  Jac.  82.  3  Lev.  67.  631.  3  Bos.  &  Pul.  9.  fa  J. 

•  Brownl.  139.  Turtle  v.  Lady  Worslaj,  M.  »  8  Durnf.  &  East,   633.  3  Bos.    &  Pul. 

29  Geo.  III.  K.  B.  9.  (a).  2  Saund.  209.  c. 

k  1  Sid.  189.  1  Vent.  136.  Coirtb.   106,  7.  »  Moor,  30.    Dalis.  33.    S.  C.    Reg.  PI. 

1  Show.  4.  S.  C.  1   Ld.  Raym.  593.   1  Salk.  273.    2  Saund.    209.  a.  (I).  Lulw.    II.   12 

210.  S.  C.  12  Mod.  325.  10  Mod.   112.   192.  Mod.  525. 
210.  Willes, 479.  2  Saund.  209.  c.  rf.  6  Taunt.  P  3  Durnf.  &  East,  487. 

387.  2  Marsh.  21^9.  S.  C. 
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he  a""ainst  whom  tlie  plaintiff  hath  exhibited  his  bill,  by  the  name  of 
J.  S.  &c". ;"  and  it  must  also  set  out  the  defendant's  surname''.  In 
pleading  to  the  jurisdiction,  the  defendant  should  conclude  his  plea 
by  praying  judgment,  if  the  court  will  take  further  cognizance  of 
the  suit".  But  the  plea  of  an  attorney,  to  an  action  brought  against 
him  by  hill  in  the  King's  Bench,  as  a  common  person,  stating  his 
privilege  not  to  be  compelled  to  answer  any  bill  exhibited  against  him 
in  custody  of  the  marshal,  &c.  and  concluding  that  the  court  would 
not  take  further  cognizance  of  the  action  aforesaid  against  hiniy 
instead  of  praying  judgment  of  the  hilly  and  that  the  same  might  be 
quashed,  will  not  be  taken  as  a  plea  to  the  jurisdiction,  but  only  as 
objecting  to  the  court's  taking  cognizance  of  the  action  against  one  of 
its  attornies,  in  that  form  ;  and  therefore  the  court  will  adjudge  the 
bill  to  be  quashed*'.  In  pleading  to  the  person,  the  conclusion  is, 
whether  the  defendant  ought  to  answer,  or  the  plaintiff  to  he  an- 
swered^ ;  or  if  excommunication,  or  other  temporary  disability,  be 
pleaded,  that  the  plaint  may  remain  without  day,  until,  8fc^.  In 
pleading  to  the  writ  or  count,  if  the  action  be  by  original,  the  plea 
should  conclude,  by  praying  judgment  of  the  writ  or  count,  and  that 
the  same  may  be  quashed" :  But  if  the  action  be  by  bill,  the  plea 
should  conclude,  by  praying  judgment  of  the  bill,  or  of  the  bill  and 
declaration,  (for  they  are  the  same  thing,)  and  not  of  the  declaration 
only'',  or  of  the  writ  and  declaration  founded  thereon'.  A  mistate- 
ment,  in  the  traverse  at  the  conclusion  of  a  plea  of  misnomer,  of  the 
name  by  which  the  defendant  is  called  in  the  declaration'',  or  a  prayer 
of  judgment  if  the  bill,  and  that  the  same  may  be  quashed',  is  ill  on 
special  demurrer.  It  seems  to  be  a  rule,  that  pleas  in  abatement  are 
not  amendable  ;  because  they  are  dilatory,  and  do  not  go  to  the  merits 
of  the  action""  :  and  the  plaintiff  therefore  need  never  demur  specially 
to  such  pleas".  But  the  plaintiff  has  been  allowed  to  withdraw  a 
demurrer  thereto,  and  reply". 


a  8  Durnf.   &  East,  515.  5  Taunt.   652.  E.  25  Geo.  III.  Excheq. 

653.  (a),  and  see  2  Saund.  209.  i.  5   1  Barn.  &  Aid.  172. 

^  5  Taunt.  652.  k  1  Chit.  Rep.  705.  in  notis. 

«  Latch,  178.  2  Saund.  209.  d.  •  3  Durnf.  &  East,  185.   For  the  manner 

''  12  East,  544.  of  concluding  a  plea  in  abatement  of  mis- 

*  Latch,  178.  Lit.  §  195,  &c.  nomer,  to  an  indictment  for  a  misdemeanor, 

f  3  Lev.  240.  Lutw.    19.  3  Inst.   CI.  18.  see  10  East,  83. 

1  Str.  521.  2  Saund.  210.  m  Cas.  Pr.  C.  P.  29.  Per  Butler,  J.  E.  22 

K  5  Mod.  132.  Geo.  III.  K.  B. 

•>  Id.  5  Mod.  144.   12  Mod.  133.  S.  C.  10  "  I'er  Bayley,  J.  2  Maule  &  Sel.  485. 

Mod.  192.  210.  2  Saund.  209.  d.   Per  Cur.  °  2  Chit.  Rep.  5. 
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Picas  to  the  jurisdiction  of  the  court',  and  in  abatement'',  ought  to 
be  pleaded  before  a  general  imparlance  ;  and  they  must  be  pleaded 
within  four  days  inclusive'^  after  the  delivery,  or  filing  and  notice,  of 
the  declartion*" ;  unless  the  declaration  be  delivered  or  filed  after 
term,  or  so  late  in  the  term,  that  the  defendant  is  not  bound  to  plead 
to  it  that  term  ;  in  both  which  cases,  the  defendant  in  the  King's 
Bench  may,  within  the  first  /our  days  indusive  of  the  next  term, 
plead  to  the  jurisdiction  of  the  court,  or  in  abatement,  as  of  the  pre- 
ceding term*:  But,  in  the  Common  Pleas,  the  defendant  cannot  plead 
in  abatement,  within  the  first  four  days  of  the  next  term,  without  a 
special  imparlance,  which  may  be  granted  by  the  prothonotaries^  If 
such  a  plea  be  pleaded  after  a  general  imparlance,  the  plaintiff,  we 
have  seen%  may  either  sign  judgment,  or  apply  to  the  court  by  mo- 
tion to  set  it  aside;  or  he  may  demur  thereto,  or  allege  the  im- 
parlance in  his  replication,  by  way  of  estoppel :  and  if  it  be  not 
delivered,  or  left  in  the  oilice,  in  due  time,  it  is  not  to  be  received, 
whether  a  rule  to  plead  be  given  or  not''.  And  Sunday,  or  any  other 
day  on  which  the  court  does  not  sit,  is  to  be  accounted  as  one  of 
the  four  days*,  unless  it  happen  to  be  the  last^  It  is  a  rule  in 
(he  King's  Bench,  that  pleas  in  abatement  cannot  be  filed,  before  the 
plaintiff  has  declared',  and  the  defendant  has  appeared'"  :  And  if  the 
defendant  plead  in  bar  before  the  bail  arc  perfected,  his  plea  may  be 


'  Dyer,  210.  b.  /'/  murg.  T.  Rayin.  34. 
1  Keb.  137.  S.  C.  Gilb.  K.  B.  317.  34-i. 
Gilb.  C.  P.  183,  4.  187.  4  Bac.  Abr.  28,  9. 
8  Dunif.  &  East,  474.  but  sue  Dyer,  210. 
b.  in  marg.  Doc.  Plac.  234.  Latch,  83. 
Cro.  Car.  9.  Sty.  Rep.  90.  Willes,  239.  V'm. 
Abr.  tit.  Conusance,  p.  591.  as  to  the  pica  of 
ancient  demesne. 

•»  2  Keb.  143.  1  Mod.  14.  1  Vent.  184. 
1  Lutw.  23.  Sty.  P.  R.  4G5  Gilb.  K.  B.  34  i. 
R.  E.  5  Ann  (a).  R.  T.  5  &,  G  Geo.  II.  (l>). 
K.  B.  1  Str.  323.  2  Cliit.  Rep.  5.  (a).  4 
Diuiif.  &  East,  320.  6  Duinf.  &.  East,  3^9. 
7  Diunf.  &  East,  447.  (d).  Barnes,  '20-1.. 
334.  Ante,  4G8. 

c  1  Diiriif.  &  i;a^t,  277.3  Durnf.  &  East, 
210. 

d  II  Mod.  2.  2  Str.  1192.  1  Wils.  23. 
S.  C.  2  Str.  1268.  Smilh  v.'W/ii/muU,  M.  26 
Geo.  III.  K.  B.  1  Durnf.  &  East,  277.  689. 
7  Dmnf.  &  East,  293.  11  East,  411.  and 
see  Gilb.  C.  P.  52.  Pr.  Reg.  3.  Cas.  Pr.  C. 
P.  23.  S.  C.  Pr.  Reg.  286.  Cas.  Pr.  C.  P. 
C3.  S.  C.  Forrest,  149.  but  see  Sly.  P.  R. 
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438.  4()S.  R.  E.  5  Ann.  (a).  K.  B.  1  Durnf. 
&  East,  278,9.  from  whenceit  should  seem, 
that  formerly  they  were  allowed  to  be  plead- 
ed, at  any  lime  before  the  rule  for  pleading 
had  expired. 

c  1  .Salk.  367.  Gilb.  K.  B.  344,  5.  P<^ 
Bulter,  J.  E.  22  Geo.  III.  K.  B.  and  see  3 
Barn.  &  Aid.  259.  1  Chit.  Rep.  704.  S.  C. 
Anle,  468. 

f  Pr.  Reg.  1.  Cas.  Pr.  C.  P.  78.  Barnes, 
224.  S.  C.  Id.  334.  S.  P.  Ante,  468. 

8  Ante,  469.  But  afier  a  special  impar- 
lance, the  defendant  may  plead  in  abate- 
nxjnt,  though  not  to  the  jurisdiction  of  the 
court.  Ante,  468. 

'•  I  Lil.  P.  K.3.  R.  E.  5  Ann.  (a).K.  B. 
1  Durnf.  &  East,  273,  9.  7  Durnf.  &,  East, 
298.  Cas.  Pr.  C.  P.  23.  64.  79. 

»  R.  E.  5  Ann.  fa).  K.  B.  5  Durnf.  & 
East,  210. 

k  3  Durnf.  &  East,  642. 

1  2  Chit.  Rep.  7. 

"  Id.  3. 
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considered  as  a  nullity,  although  the  bail  afterwards  justify*.  But  in 
a  country  cause,  if  the  defendant  put  in  special  bail  in  time,  he  may 
plead  in  abutementj  thougli  the  bail  be  not  perfected  till  after  the  four 
days,  if  they  be  ultimately  perfected  within  the  time  allowed  by  the 
l)ractice  of  the  court'' :  And  a  similar  practice  has  since  obtained  in 
town  causes'^. 

Before  tiie  statute  for  the  amendment  of  the  law,  when  the  de- 
fendant pleaded  a  foreign  plea,  he  was  obliged  to  verify  it  by  affida- 
vit''.    And  now,  by  that  statute^  "  no  dilatory  plea  shall  be  received 
"  in  any  court  of  record,  unless  the  party  offering  such  plea  do,  by 
"  affidavit,  prove  the  truth  thereof;  or  shew  some  probable  matter 
"  to  the  court,  to  induce  them  to  believe  that  the  fact  of  such  dilatory 
"  plea  is  true."     The  affidavit  required  by  this  statute  may  be  made 
by  the  defendant  himself,  or  by  a  third  person^:  and  as  the  statute 
only  requires  probable  cause,  there  does  not  seem  to  be  any  necessity 
for  an  affidavit,  when  the  plea  is  for  matter  apparent  on  the  face  of 
the  proceedings,  as  want  of  addition^,  &c. ;  nor  when  the  truth  of  the 
plea  will  appear  to  the  court  upon  an  inspection  of  their  own  records, 
as  where  an  attorney  of  the  King's   Bench   pleaded  that  he  was  an 
attorney  of  that  court,  and  ought  to  be  sued  by  bill''.     Yet,  where  the 
defendant  pleaded,  after  oyer  of  the  original,  that  it  was  not  returned, 
the  court  of  King's  Bench  set  aside  the  plea,  for  want  of  an  affidavit 
of  the  truth  of  it'.  Aid  prayer^,  in  the  Common  Pleas,  or  a  plea  to  a 
scire  facias  against  heir   and  tertenants,  that  there  are  other  terte- 
nants  not  returned',  is  holden  to  be  a  dilatory  plea  within  the  statute, 
and  must  be  verified  by  affidavit. 

In  the  King's  Bench,  a  plea  in  abatement  should  be  signed  by  coun- 
sel ;  and  filed  in  the  office  of  the  clerk  of  the  papers  :  and  if  it  be  not 
signed,  it  is  irregular,  and  the  plaintiff"  may  sign  judgment  as  for  want 
of  a  plea'".  In  the  Common  Pleas,  it  is  signed  byaserjeant;  and 
either  delivered  to  the  plaintiff's  attorney,  or  filed  in  the  prothonota- 
ries  office :  and,  in  both  courts,  an  affidavit  should  be  annexed  to  the 
plea,  stating  that  it  is  true,  in  substance  and  matter  of  fact" :    And  if 

»  4  Duriif.  &  East,  578.  Ante,  471.  g  Pr.  Reg.  5.  3  Bos.   &  Pul.  397.  accord. 

^  2  East,  406.  and  see  2  Saund.  210.  {ej. 

<■•  Holland  V.  Sladen,  M.  47  Geo.  III.  K.  B.  h  M'Dougall  v.  Claridge,  M.  48  Geo.  III. 

11  East,  411.   13   East,   170.  and  see  For-  and  see  6  Mod.  114.  2  Blac.  Rep.  1088. 
rest,  149.  i  1  sir.  639.  2  Ld.  Raym.  1409.  S.  C. 

«>  2   Lil.  P.  R.    299.    Sty.  Rep.    435.    1  k  2  Bos.  &  Pul,  384. 

Saunil.  98.  Carth.  402.  5  Mod.  335.  S.  C.  1  Forrest,  144. 

1  Saund.  98.  (1).  '  mi  Chit.  Rep.  209. 

e  4  &  5  Ann.  c.  IG.  §  11.  n  2  str.   705.    and   see   Append.  Chap. 

f  Pr.  Re5.  G.  Barnes,  344.  S.  C.  XXVII.  §  2. 
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tlie  plea  be  not  filed  in  due  time",  or  there  be  no  adidavit  annexed 
of  the  truth  of  it'',  or  a  dofoctive  affidavit"^,  the  plaintiff  may  consider 
it  as  a  nullity,  and  sign  judgment ;  or  he  may  move  the  court  to  set 
it  aside'*.  But  the  plaintiff  cannot  sign  judguient  uHer  a  plea  in 
abatement,  because  the  affidavit  to  verify  the  plea  was  sworn  before 
the  defendant's  attorney' .  A  defendant  j)utting  in  a  plea  in  ubate- 
inent  in  time,  with  an  aflidavit  in  the  usual  form,  that  the  promises 
contained  in  the  declaration  were  made,  if  at  all,  by  others  as  well  as 
himself,  which  aflidavit  was  sworn  at  Liverpool  on  the  day  of  filing 
the  declaration  in  town,  before  the  defeniiaut  could  have  seen  it,  was 
holden,  in  the  King's  Bench,  not  to  be  a  nullity,  so  as  to  entitle  the 
jilaiutiff  to  sign  interlocutory  judgment  as  for  want  of  a  plea^ :  And 
the  court  of  Common  Pleas  refused  to  grant  a  rule,  to  quash  an  in- 
sensible plea  in  abatement  ;  saying,  that  they  would  not  try  the 
goodness  of  a  demurrer  on  motion  :  but  the  plaintiff  might,  at  his 
own  ])eril,  have  signed  judgment*^.  In  the  Exchequer,  if  a  plea  in 
abatement  be  not  supported  by  a  proper  affidavit  of  the  truth  of  it, 
the  plaintiff  naay  sign  judgment  immediately'^ :  and  a  mistake  in 
omitting  the  name  of  one  of  the  plaintiffs,  in  the  title  to  the  affidavit, 
renders  it  insufHcient  to  support  the  plea,  although  it  refer  expressly 
to  the  next  plea,  in  which  the  title  of  the  cause  is  right"" :  And  in  that 
court,  if  the  plaintiff  has  regularly  signed  judgment  for  want  of  an 
affidavit,  the  court  will  not  afterwards  permit  the  defendant  to  make 
one'. 

When  a  j)lea  in  abatement  is  regularly  put  in,  the  plaintiff  must 
reply  to  it,  or  demur.  If  he  reply,  and  an  issue  in  fact  be  thereupon 
joined,  and  found  for  him,  the  judgment  is  peremptory,  quod  recu- 
peret^ ;  but  if  there  be  judgment  for  the  plaintiff,  on  demurrer  to  a 
plea  in  abatement,  or  replication  to  such  plea,  the  judgment  is  only 
interlocutory,  quod  respondeat  ouster^ :  In  the  latter  case,  the  de- 
fendant has  in  general  four  days  time  to  plead  ;  but  this  is  in  the  dis- 
cretion of  the  courts'" :  and  they  will  sometimes  order  him  to  plead 

"  1  Diiinf.  &  East,  277,    689.  5    Durnf.  may  be  made  before  declaration. 

East,  210.  7  Durnf.  &  East,  293.  Ante,  613.  8  4  Taunt.  668. 

•>  Pr.  Reg.  -i.  Forrest,  139.  Ante,  611,12.  ii  3  Price,  197.  Anle,  611,  12. 

but  see  1  Str.  638.  i  Forrest,  144. 

c  2  Moore,  213.  k  Gilb.  C.  P.  53.  1  Ld,  Raym.  594.  2  Ld. 

d  1  Str.  638,9.  2  Str.  705.  73S.  Say.  K<  p.  Raym.    1022.   1    Str.   532.  '2  Wils,    367.  1 

19.  293.  1  Kenyon,  364.  S.  C.  3  Bur.  1617.  East,  542.  2  Bos.  &  Pul.  389.   fa. J   but  see 

but  see  2  Moore,  213.  1  East,  636.  2  Saiind.  210.  ^.  (3). 

e  3  Maule  &  Sel.  154.  Anle,  612.  '  Id.  ibicL  2  Saund.  210.  y.  Append.  Chap. 

'  4  East,  343.  and  see  4  Maule  and  Sel.  XXVII.  §  6,  7. 

332.  where  it  was  said,  by  Duyley,  J.  that  an  m  Comb.  19. 
affidavit    to  support  a  plea  in  abatement, 


694 


OP    PLEAS   IN    ABATEMENT. 


iiistdnter,  or  on  the  morrow.  In  assumpsit,  the  defendant  plea  ded 
Unit  the  promises  were  made  by  him  jointly  with  another  ;  and  issue 
beinjj  taken  upon  that  fact,  the  jury,  by  their  verdict,  found  that  the 
<lefondant  promised,  without  statinj^  whether  he  promised  alone  or 
jointly  with  another  ;  and  the  court  held  that  this  verdict  was  bad, 
because  it  did  not  distinctly  pronounce  upon  the  issue\  After  a  judg- 
ment of  respondeat  ouster,  it  is  said,  there  can  be  no  plea  in  abate- 
ment ;  for  if  it  were  allowed,  there  would  be  no  end  of  such  pleas'' : 
But  this  must  be  understood  of  pleas  in  abatement  in  the  same  de- 
gree, as  popish  recusancy  and  outlawry',  being  both  to  the  person  ; 
for  the  defendant  may  plead  to  the  person  of  the  plaintiff,  and  if  that 
be  over-ruled,  he  may  afterwards  plead  to  the ybrm  of  the  writ*^. 

Thcjudgment  for  the  defendant,  on  a  plea  in  abatement,  whether 
it  be  on  an  issue  in  fact  or  in  law,  is  that  the  writ  or  bill  he 
quashed" ;  or  if  a  temjjorary  disability  or  privilege  be  pleaded,  as  ex- 
communication, or  the  king's  protection,  infancy,  &c.  that  the  plaint 
remain  without  day,  until,  8fc.  A  writ  in  debt  may  be  abated  in 
part,  and  stand  good  for  the  remainder*^ :  And  if  a  plea  in  abate- 
ment contain  matter  which  goes  in  part  abatement  of  the  writ 
only,  but  conclude  with  a  prayer  that  the  whole  writ  may  be 
abated,  the  court  may  abate  so  much  of  the  writ  as  the  matter  pleaded 
applies  tos.  On  an  issue  in  fact,  the  defendant  is  entitled  to  costs  ; 
but  not  on  an  issue  in  law^. 


8  3  Barn.  &  Aid.  605. 

^  4  Bac.  Abr.  51.  Gilb.  C.  P.  186.  2 
Saund.  40,  41.   12  Mod.  230. 

c  Hetl.  126. 

^  Com. Dig.  tit.  Abatement,!. i.  cites Th, 
D.  lib.  X.  c.  1. 

e  Gilb.  C.  P.  52.  Append.  Chap.  XXVII. 
§  4.  and  see  3  Maule  &  Sel.  453,  4. 


f  1  Saund.  285.  ("7.)  2  Saund.  210,  &c. 

g  2  Bos.  &  Pul.  420. 

''2Ld.  Raym.  992.  1  Salk,  194.  S.  C. 
And  see  further,  as  to  pleas  in  abatement, 
their  eflfect,  qualities  and  form,  the  affidavit 
of  the  truth  of  them,  the  replications,  &c. 
thereto,  and  judgments  thereon,  Chitty  on 
Pleading,  1  V.  p.  434,  &c. 


[     G95     ] 


CHAP.  XXVIII. 


O/*  Pleas /7i  Bar:  and  herein,  of  the  General  Issue 
and  what   may  he  given    in    Evidence    under  it;    of 
Special  Pleas,    and  when   necessary  to    be  jyleaded ; 
of  PLEADING   several    Matters,    ajid  the    Costs 
thereon;  and  of  the  Plea  and  Notice  of  Set  off,  8cc. 

■pLEAS  in  bar  are  calculated  to  shew,  either  that  the  plaintiff 
never  hail  any  cause  of  action,  or  if  he  had,  that  it  is  discharged 
by  some  subsequent  matter  :  And  they  are  in  denial,  or  confession 
and  avoidance,  of  the  cause  of  action  ;  or  they  conclude  tlie  plaintiff 
by  matter  of  estoppel*.  Pleas  in  denial  are  of  the  whole,  or  a  part 
of  the  declaration  ;  and  in  avoidance,  they  are  by  matter  precedent, 
which  shews  tlie  plaintiff  never  had  a  cause  of  action,  and  is  called  an 
avoidance  in  Zaic,  or  by  matter  subsequent,  which  discharges  the 
cause  of  action,  and  is  called  an  avoidance  in  fact^. 

In  actions  upon  contracts,  the  defendant  may  either  plead  the 
general  issue,  which  denies  that  there  was  any  contract  between  the 
parties,  in  point  of  fact ;  as  in  assumpsit,  non  assumpsit'^  ;  in  debt 
on  simple  contract,  nil  debet^ ;  in  covenant,  or  debt  on  specialty, 
non  est  factum' ;  and  in  debt  on  record,  or  scire  facias,  nul  tiel 
record^ :  or  if  there  was  a  contract  in  point  of  fact,  he  may  plead 
some  special  matter,  which  shews  that  it  was  void  in  point  of  law, 
as  by  coverture,  or  the  statutes  of  gaming  or  usury,  &c.  or  void- 
able, by  infancy  or  duress  of  imprisonment,  &c. :  or  if  there  was 
a  good  and  valid  contract,  that  it  has  been  performed ;  or  if  not,  that 
there  was  some  legal  excuse  for  its  non-performance,  arising  from  the 
act  of  God,  or  the  law,  or  of  the  king's  enemies,  or  from  the  act  or 
default  of  the  plaintiff,  either  by  releasing  the  defendant  from  the  per- 
formance of  the  contract,  refusing  a  tender,  or  hindering  him  from 
performing  it,  or  by  the  non-performance  of  a  condition  precedent,  &c. 
These  pleas  tend  to  shew  that  the  plaintiff  never  had  any  cause  of 
action :  or,  admitting  that  he  had,  the  defendant  may  plead  that  it 

«  5  Hen.  VII.  14.  1  Leon.  77.  Sav.  86.  '  Id.  §  3. 

^  5  Hen.  VIK  14.  «  Id.  §  4. 

e  Append.  Chap.  XXVIII.  §  1,  '2.  r  Id.  Chap.  XXXHI.  §  «• 
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uas  (Utichdrf^cd  by  some  subsequent  or  collateral  matter ;  as  by  an 
accord  and  satisfaction,  arbitrament,  release,  former  recovery, 
acquittal  or  conviction,  foreign  attachment,  or  set  off ;  ortbatthe 
cause  of  action  \\i\fi  forfeited,  by  the  plaintiff's  being  an  alien  enemy% 
c^tainted*',  or  outlawed ;  or  that  it  was  assigned  to  other  persons, 
under  the  statutes  relating  to  bankrupts'^,  or  insolvent  debtors ;  or 
he  may  plead  his  own  bankruptcy,  or  discharge  under  an  insolvent 
debtor's  act ;  or  that  the  debt  ought  to  be  sued  for  in  a  court  of  con- 
science ;  or  lastly,  that  the  remedy  is  barred  by  the  statute  of  limi" 
tations^. 

With  regard  io  bankruptcy  in  particular,  it  seems,  that  the  bank- 
ruptcy of  the  plaintiff  may  be  given  in  evidence  under  the  general 
issue' :  But  in  assumpsit,  by  the  provisional  assignee  of  a  bankrupt, 
the  fact  of  the  bankrupt's  estate  having  been  assigned  by  the  plain- 
till'  to  new  assignees,  between  the  time  of  issuing  the  latitat  and 
delivery  of  the  declaration,  must  be  pleaded  speciallyf.  When 
the  defendant  has  become  bankrupt,  it  is  holden  that  his  certificate, 
allowed  after  the  filing  of  the  plaintiff's  bill,  and  before  plea  pleaded, 
is  evidence  to  support  the  general  plea  of  bankruptcy,  given  by  the 
statute  5  Geo.  II.  c.  30.  §  7.  viz.  that  before  the  exhibiting  of  the 
plaintiff's  bill,  the  defendant  became  a  bankrupt,  and  that  the  cause 
of  action  accrued  before  he  became  a  bankrupf^.  And  a  plea,  in  the 
general  form,  is  sufficient  to  entitle  a  bankrupt  to  the  benefit  of  the 
statute  49  Geo.  ill.  c.  121.  §  8.  which  discharges  him,  after  having 
obtained  his  certificate,  of  all  demands  at  the  suit  of  a  surety  or 
person  liable  for  his  debt,  who  has  paid  the  same  after  the  issuing 
of  the  commission,  in  like  manner,  to  all  intents  and  purposes,  as  if 
such  person  had  been  a  creditor  before  the  bankruptcy*".  But  where 
the  certificate  is  allowed  after  plea  pleaded,  it  seems  that  the  bank- 
ruj)tcy  must  be  pleaded  specially,  and  not  in  the  general  form  pre- 

a  G  Durnf.  &  East,  23.  35.  But  the  court  «  8  Diirnf.  &  East,    140.    1  Bos.  &   Pul. 

of  King's  Bench  would  not  stay  judgment  448.  7  East,  53. 

and  execution,  on  a  summary  application,  ^  For  a  full  account  of  the  pleas,  &c.  in 

because  the  plaintiffs,  after  verdict,  had  be-  assumpsit,  in  denial;  see  Lawes  on  Pleading, 

come  alien  enemies.  9  East,  321.  Chap.  XVI.  in  avoidance;  id.  Chap.  XVII. 

Ij  By  QtCainder,  all  the  personal  property,  in  performance,  and  ex««e  thereof,  jrf.  Chap, 

and  rights  of  action  in  respect  of  property,  XVIII.    and   in   discharge,  at  common  law 

accruingtotheparty  attainted,  either  before  or  by  statute;  id.  Chap.  XIX.  XX. 
or  after  attainder,  are  vested  in  the  crown,  e  chitty  on  Pleading,  2  V.  426,  7.   faj. 

without    office   found;    and   therefore,    at  '  4  Barn.  &  Aid.  345. 

tainder  may  be  well  pleaded  in  bar  to  an  ac-  g  9  East,  82. 

tion  on  a  bill  of  exchange,  indorsed  to  the  h  5  Barn.  &  Aid.    12,  but   see   12  East 

plaintiff  after  his  attainder.  2  Barn.  &  Aid.  i')6^.  serrib.  contra. 
a58. 
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scribed  by  the  above  statute*.  And  a  certificate  obtained  at  New- 
foundland, under  the  49  Geo.  III.  c.  27.  §  8.  docs  not,  we  have 
seen'',  entitle  the  defendant  to  be  discharged,  on  entering  a  common 
appearance,  but  must  be  pleaded  in  bar''.  To  a  general  plea  of 
bankruptcy,  a  rei)lication  that  the  defendant  had  before  been  din- 
charged  as  a  bankrupt,  by  virtue  of  the  statute  5  (ieo.  II.  c.  30.  and 
that  he  had  not  paid  13«r.  in  the  pound  under  the  second  commission, 
is  bad  on  special  demurrer''. 

In  an  action  against  an  executor  or  administrator,  the  defendant 
may  plead  any  matter  which  the  testator  or  intestate  might  have 
pleaded  :  and  in  addition  thereto,  he  may  deny  the  character  in  which 
he  is  sued,  by  pleading  ne  unques  executor  ov  administrator ;  or, 
admitting  it,  he  may  i)le;ul  that  no  assets  have  come  to  his  hands, 
or  that  lie  has/ully  administered  them,  and  that  either  generally,  or 
specially,  with  the  exception  of  assets  to  a  certain  amount,  which  are 
not  sutlicient  to  satisfy  tljc  plaintiiT;  or  he  may  plead  a  retainer  to 
pay  his  own  debt,  of  equal  or  superior  degree,  or  debts  of  a  superior 
degree  due  to  third  persons,  on  bonds  or  judgments,  &c".  So,  in  an 
action  against  an  heir  or  devisee,  the  defendant,  in  addition  to  any 
matter  which  might  have  been  pleaded  by  the  ancestor  or  devisor 
may  either  deny  the  character  in  which  he  is  sued;  or,  admittino-  it 
may  plead  that  he  has  nothing  by  descent  or  devise,  either  "•enerally 
or  specially,  viz.  that  he  has  nothing  but  a  reversion  after  an  estate 
for  life  ;  or  that  he  has  paid  debts  of  an  equal  or  superior  dcree  to 
the  amount  of  the  assets  descended  or  devised,  or  that  he  retains  the 
assets  to  satisfy  his  own  debt,  of  equal  or  superior  degree,  or  debts 
of  a  superior  degree  due  to  third  persons.  The  heir,  if  an  infant, 
may  also  pray  that  the  parol  may  demur,  till  he  is  of  full  age. 

In  actions  for  wrongs,  the  defendant  may  either  deny  the  charo-e 
contained  in  the  declaration,  by  pleading  tijc  general  issue ;  as  in 
case,  not  guilty  of  the  premises^^;  in  detinue,  nondetinet :  in  reple- 
vin, non  cepif^ :  and  in  trespass  vi  et  armis,  not  guilty  of  the  tres- 
passesf ;  or  he  may  justify  or  excuse  it  specially,  as  in  case  for  a  libel 
or  words,  by  shewing  the  truth  of  them,  &c. 

In  replevin,  the  defendant  may  plead  property,  in  himself  or  a 
third  person  ;  and  where  he  goes  for  a  return  of  the  cattle  or  goods 
he  either  avows,  if  the  distress  was  made  in  his  own  right,  or  in  ri"-ht 

a  6  East,  413.  2  Smith  R,  659.  S.  P.  but  faj.  S.  C. 

see  2  H.  Blac.  553.  «  For  picas,  &c.  in  actions  by  and  against 

••  Ante,  207.  executors  and  administrators,  see   Lawcs   on 

c  3  Moore,  244.   623.   1    Bred.   &  Bing.  Pieadiii-,  Chap.  XXI. 

J3.  294.  S.  C.  '  Append.  Ciiap.  XXVIII.  §5. 

"*  2  iMaulc  &  Scl.  549.   3  Campb.  499.  P  Id.  Chap.  XLV.  §  48. 
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of  his  wife,  or  makes  cognizance,  if  it  was  made  by  him  as  baiUif  to 
aiutlhrr  ;  hut  if  he  do  not  go  for  a  return,  he  may  merely  justify  the 
tnkiii"".     Avowries  and  cognizances  are  founded  on  distresses  at  cowi- 
mun  law,  for  rents'',  sercices  or  customs  ;  or  for  damage  feasant^ 
and  that  either  by  the  party  in  possession,  claiming  as  freeholder'',  or 
under  a  demise,  or  by  commoners ;  or  i'or  Jines  or  amerciamentSy 
or  on  bye  laws,  or  judgments  of  the  county  court,  or  court  baron  : 
or  they  arise  out  of  distresses  by  act  of  parliament ;  as  for  double 
rent,  on  the  statute  11  Geo.  II.  c.  19.   §  18.  or  after  a.  fraudulent 
removal  of  goods,  on  the  same  statute,  &c.     Pleas  in  bar  to  avow- 
ries and  cognizances  for  rent,  &c.  eillier  deny  the  tenancy"^,  or  that 
tliere  was  any  rent  in  arrear%  &,c.  or  if  the  distress  was  for  damage 
feasant,  they  are  under  title'^  or   by  commoners,  or  for  defect  of 
fences,  &c. 

In  trespass  to  the  person,  the  defendant  may  plead  son  assault 
demesne,  either  generally,  in  defence  of  himself  or  of  third  persons, 
or  specially,  with   an  ird  m,otus ;  molliter  m,anus  im,po8uit,  in  de- 
fence of  real  or  personal  property,  or  to  preserve  the  peace,  and  pre- 
vent damage ;  moderate  correction,  or  amicable  contest,   &c.     In 
trespass  to  personal  property,  in  taking  cattle  or  goods,  he  may 
plead  that  they  are  his  own  property,  giving  colour,  or  tenancy  in 
common  with  the  plaintiff;  or,  as  in  replevin,  that  they  were  taken 
under  distresses,  at  common  lam  or  by  act  of  parliament ;  or,  in 
trespass  for  killing  dogs,  he  may  justify  as  park-keeper,  &c.  or  for 
cutting  ropes,  that  it  was  necessary,  to  prevent  damage.     In  trespass 
to  real  property,  the  defendant  may  plead  that  the  locus  in  quo  is  his 
freehold,  (liberum  tenementum,)  or  that  of  a  third  person,  under 
whom   he   acted  ;    or  that  he  has  title  less  than  freehold,  giving 
colour,  or  is  tenant  in  common  with  the  plaintiff;  or  he  may  justify 
under  rights  of  common  pasture,   estovers,   or  turbary,  &c.   or  of 
several  or  free  fishery,  free  warren,  &c. ;  rights  of  way,  which  are 
public  or  private,  and  may  be  claimed,  if  private,  by  grant  or  pre- 
scription, or  of  necessity  ;  or  rights  of  entry,  which  are  of  various 
kinds,  and  may  be  classed  as  follows  :  first,  to  enter  places  of  public 
resort,  as  fairs  and  markets,  inns,  taverns,  &c. ;  secondly,  to  enter 
private  houses,  for  the  purpose  of  speaking  with  the  plaintiff  or  his 
lodgers,  or  of  demanding  a  debt,  or  to  remove  goods  belonging  to  the 
defendant ;  thirdly,  by  the  lord  of  a  manor,  to  take  wreck  ;  fourthly, 
by  a  rector  or  vicar,  to  fetch  away  tithes  ;  fifthly,  by  an  occupier  of 
adjoining  land,  to  repair  fences  ;  sixthly,  as  between  landlord  and 

»  Append.  Chap.  XLV.  %  52.  <^  Id.  §  33. 

''  i''-  §  50.  d  Id,  §  51. 
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tenant,  to  view  waste,  cut  down  timber,  or  follow  and  distrain  i^oods 
fraudulently  removed,  or  to  take  estovers,  emblements,  fixtures,  or 
way  going  crops  ;  or,  seventhly,  to  abate  nuisances,  or  remove  ob- 
structions, &c.  :  Lastly,  the  defendant  may  allci^e,  by  way  of  ex- 
cuse, that  his  cattle  escaped  for  defect  of  fences,  which  the  plaintiff 
was  bound  to  repair.  The  defendant  may  also  justify,  in  any  species  of 
action  of  trespass,  under  a  licence  from  the  plaintiflj  or  legal  process, 
criminal  or  civil  ;  which  latter  may  issue  out  of  superior  or  inferior 
courts,  and  is  original,  mesne  or  final :  or  he  may  justily  by  uulho- 
rity  of  law,  without  process,  as  an  individual,  on  suspicion  of 
felony,  &c.  or  as  an  officer,  or  in  his  aid  ;  or  on  the  ground  of  inevi- 
table necessity. 

The  pleas  which  have  been  mentioned,  in  actions  for  wrongs,  go 
to  prove  that  the  plaintiff  never  had  any  cause  of  action  :  or,  admit- 
ting that  he  had,  the  defendant  may  plead,  as  in  actions  uj)on  con- 
tracts, that  it  was  discharged,  by  some  subsequent  or  collateral 
matter,  as  by  an  accord  and  satisfaction,  arbitrament,  release 
former  recovery,  or  distress  for  the  same  cause,  tender  of  suflicient 
amends  for  an  involuntary  trespass,  or  the  statute  of  limitations. 

It  will  next  be  right  to  consider,  when  the  general  issue  may  be 
properly  pleaded,  and  what  may  be  given  in  evidence  under  it,  in  the 
different  actions. 

In  assumpsit,  the  general  issue  is  proper,  where  there  was  either 
no  contract  between  the  parties,  or  not  such  a  contract  as  the  plain- 
tiff has  declared  on  :  And  the  defendant  may  give  in  evidence  under 
it,  that  the  contract  was  void  in  law,  by  coverture',  gaming"*,  usury% 
&c.  or  voidable  by  infancy'',  duress,  &c. ;  or,  if  good  in  point  of  law, 
that  it  was  performed",  or  that  there  was  some  legal  excuse  for  the 
non-performance  of  it,  as  a  release  or  discharge  before  breach,  or 
non-performance  by  the  plaintiff  of  a  condition  precedent,  &,c.  This 
sort  of  evidence  will  shew  that  the  plaintiff  had  no  cause  of  action. 
But  if  he  had,  the  defendant  may  give  in  evidence,  under  the  general 
issue,  that  it  was  discharged,  by  an  accord  and  satisfaction^,  arbitra- 
ment, release^,  foreign  attachment'',  or  former  recovery  for  the  same 
cause',  &c.     In  short,  the  question  in  assumpsit,  upon  the  general 

a  12  Mod.  101.  stated,  and  balance  paid  to  tlie  plaintiff,  or 

'»  1    Ld.   Raym.  87.   1    Salk.  344.  Carth.  balance   iu   lavor  of  tlie  defendant,   which 

356.  5  Mod.  170.    \'2  Mod.  97.  S.  C.  the  plaintifl"  promised  to  pay,  is  not  a  good 

«=  I  Str.  498.  plea.   1  Kenyon,  23U.  3yl.  1  Bur.  9,  S.  C. 

«*  1  Salk.  -279.  1  Bos.  &  Pul.  481.  (aj.  g  Gilb.  C.  P.  64.  Doug.   106,  7.  3  Esp. 

«  1  Ld.  Raym.   217.  566.  12  Mod.  376.  Rep.  234. 
S.  C.  1  Salk.  394.  h  1  Salk.  280. 

f  1   Ld.    Raym.  566.   12  Mod.  376.  S.  C.  i  2  Str.  753. 

4  £sp.  Rep.  181.  ^liut  a  pica  of  au  account 
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issue,  is  wlictlior  there  was  a  subsisting  debt,  or  cause  of  action,  at 
the  time  ol"  commencing  the  suit'.  But  matters  of  law'',  in  avoid- 
ance of  the  contract,  or  discharge  of  the  action,  are  usually  pleaded  : 
And  it  is  necessary  to  jdead  a  tender,  bankrui)tcy%  or  the  statute  of 
limitations'',  &c.  and  to  plead  or  give  a  notice  of  set  off.  Formerly, 
matters  in  discharge  of  the  action  must  have  been  pleaded  specially* : 
Afterwards,  a  distinction  was  made  between  express  and  implied 
assumpsits:  In  the  former,  these  matters  were  still  required  to  be 
pleaded,  but  not  in  the  latter^  At  length,  about  the  time  of  Lord 
Holt,  they  were  universally  allowed  to  be  given  in  evidence,  under 
the  general  issue^. 

In  covenant,  there  is  properly  speaking  no  general  issue;  for 
though  the  defendant  may  plead  non  est  factum,  as  in  debt  on 
specialty,  yet  that  only  puts  the  deed  in  issue,  and  not  the  breach  of 
covenant  :  and  non  infregit  concenfionem  is  a  bad  plea'\  In  this 
action  therefore,  the  defendant  must  specially  controvert  the  deed,  or 
shew  that  he  has  performed  the  covenant,  or  is  legally  excused  from 
the  performance  of  it ;  or,  admitting  the  breach,  that  he  is  discharged 
by  matter  ex  post  facto,  as  a  release,  &c,  :  And  a  tender  may  be 
pleaded,  in  covenant  for  the  payment  of  money'. 

In  debt  on  simple  contract,  nil  debet  is  a  good  plea,  or,  in  actions 
by  executors  and  administrators,  non  detinet,  in  all  cases  where 
nothing  was  due  to  the  plaintiff,  at  the  time  of  commencing  the 
action'' :  And  under  this  plea,  the  defendant  may  not  only  put  the 
plaintiff  upon  shewing  the  existence  of  a  legal  contract,  but  he  may 
give  in  evidence  the  performance  of  it.  He  may  also  give  in  evi- 
dence, under  this  plea,  a  release,  or  other  matter  in  discharge  of  the 
action' :  And  it  has  even  been  holden,  that  as  the  plea  is  in  the 
present  tense,  the  statute  of  limitations  may  be  given  in  evidence 
under  if".  But  in  debt  for  rent,  on  an  indenture  of  lease,  if  the  defen- 
dant plead  nil  debet,  he  cannot  give  in  evidence  that  the  plaintiff 
had  nothing  in  the  tenements ;  because,  if  he  had  pleaded  that  spe- 
cially, the  plaintiff  might  have  replied  the  indenture,  and  estopped 
him" :  And  in  debt  qui  tarn,  the  defendant  was  not  allowed  to  give 

»  Doug.  106,  7.  Gilb.  C.  P.  64,  5.  Durnf.  &  East,  278. 

"  Hob.  127.  2  Vent.  295.  i  7  Taunt.  486.  1  Moore,  200.  S.  C. 

<=  1  Campb.  363.  but  vide  ante,  696.  k  Com.  Dig.  tit.  Pleader,  2  W.  17. 

«1  1  Ld.  Raym.  153.  Gilb.  C.  P.  G6.  '  5  Mod.  18.  1  Ld.  Raym.  566.  12  Mod. 

e  1  Ld.  Raym.  566.  12  Mod.  376.  S.  C  376.  S.  C.  but  see  Gilb.  C.  P.  63.  Gilb.  Debt, 

f  Vin.  Abr.  til.  Evidence,  Z.  a.   1   Saik.  434.  443.  semb.  contra. 

280.  Gilb.  C.  P.  65.  m  j  lj.  Rgyn,,  153^    2  East,    336.    per 

ei    Ld.   Raym.  217.  566.  12  Mod.  376.  Lawrence,  J. 

S.  C.  and  see  Lawes  on  Pleading,  p.  522, 3.  "  1  Salk.  277. 

•>  I   Lev.   183.  3   Lev.  19.  1  Sid.  289.  8 
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in  evidence,  on  nil  debet,  a  former  recovery  against  liini  l)y  another 
j)erson,  for  the  same  cause".  In  this  action  also,  as  in  assumpsit,  a 
tender  and  set  off  must  be  specially  pleaded. 

Wlien  a  s|)ecialty,  is  but  inducement  to  the  action,  and  matter  of 
fact  the  foundation  of  it,  there  nil  debet  is  a  <i;ood  plea  ;  as  in  debt 
for  rent  by  indenture,  for  the  plaintiil'  need  not  set  out  the  indenture''. 
So,  in  debt  for  an  escape*^,  or  on  a  devaatavit  against  an  executor'', 
the  judgment  is  but  inducement,  and  the  escai)c  and  detantavil  arc 
the  foundation  of  the  action.  Hut  when  the  deed  is  the  foundation, 
and  the  fact  but  inducement,  there  nil  debet  is  no  plea ;  as  in  debt 
for  a  penalty  on  articles  of  asirecment'",  or  on  a  bail-bondi",  &c.  In 
the  latter  action  however,  if  the  defendant  plead  nil  debet,  and  tlii; 
plaintiff  do  not  demur,  but  take  issue  thereon,  it  lets  the  defendant 
into  any  defence  he  may  have  on  the  merits^. 

It  sometimes  happens,  that  instead  of  pleading  the  general  issue 
of  nil  debet  to  the  whole  declaration,  the  defendant,  for  greater 
certainty,  will  select  and  deny  some  particular  fact,  necessary  to 
maintain  the  action  ;  as  the  demise  in  debt  for  rent  on  a  parol  lease, 
to  which  he  may  plead  non  dimisit^' ;  but  he  caiuiot  plead  this  plea, 
in  debt  for  rent  on  an  indenture' :  and  it  is  said,  that  riens  en  arrere 
is  not  a  good  i)lea,  without  concluding  et  issint  nil  debet^. 

In  debt  on  bond,  or  other  specialty,  the  general  issue  of  non  est 
factum  is  good,  in  all  cases  where  the  deed  was  not  executed,  or 
varies  from  the  declaration' :  And  the  defendant  may  give  in  evidence 
under  it,  that  the  deed  was  delivered  as  an  escrow'",  to  a  third 
person  ;  or  that  it  was  void  at  common  law  ab  initio^',  being  ob- 
tained by  fraud,  or  made  by  a  married  woman",  lunatic'',  &c.  or  that 


•  1  Str.  rOl,  2. 

••Gilb.  C.  P.  61,  2.  Hardr.  332.  2  Ld. 
Raym.  1501,2,3.  l  New  Rep.  C.  P.  105. 
109.  1  Saund.  38.  (3.)  2  Sauiid.  297.  (I.) 

<^2Salk.  565. 

«*  1  Saund.  219.  Carth.  2. 

«  2  Ld.  Raym.  1500.  2  Str.  778.  1  Bar- 
nard. K.  B.  15.  8  Mod.  106.  323.  382.  S.  C. 

f/rf.  Fort.  363.  367.  5  Bur.  2586.  And 
the  plea  of  nit  debet,  in  debt  on  bond,  is  bad 
on  a  general  demurrer,  thougli  perhaps  it 
might  he  aided  after  verdict.  2  Wils.  10. 
And  see  furtiicr,  as  to  the  cases  in  whicli 
nil  debet  is  or  is  not  a  good  plea,  Com.  Dig. 
tit.  Pleader,  2  W.  17.  I  Saund.  38.  (3).  2 
Saund.  137.  n.  (2.)  Chilly  on  Pleading,  1  V, 
476,  7,  8. 

g  5  Esp.  Rep.  38. 

»»  Gilb.  D,b/,  43S. 


i  Id.  436. 

^  Id.  440.  cites  Bro.  Detle,  113.  Keiiw. 
153. 

I  Com.  Dig.  tit.  Pleader,  2  W.  18.  and  see 
6  Taunt.  394.  2  Mar.-.h.  96.  .S.  C.  4  Maule 
&  Sd.470. 

m  2  Rol.  Abr.  633.  !.  5.  T.  Raym.  197. 
6  Mod.  217.  4  Es|).  Rep.  255. 

n5Co,  119.  and  see  2  Wils.  34 1 .  347.  but 
see  2  Stark.  Ni  Pri.  35.  2  Chit.  Rep.  334. 
S.  C.  where  it  was  ruled,  that  the  defendant 
cannot,  under  the  plea  of  non  est  factum  U^ 
a  dechiratiun  upon  a  bond,  go  into  evidence 
to  shew  that  the  consideration  was  illegal 
at  common  law  :  and  see  2  Stark.  Ni.  Pri. 
36.  in  notis. 

o  2  Campb.  272, 

P  2  Str.  1 104.  but  see  2  Salk.  675. 
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it  became  void  after  it  was  made,  and  before  the  commencement  of 
the  action",  by  erasure,  alteration,  cancelling,  &c.  or  that  a  bail  bond 
was  taken  after  the  return  day  of  the  writ,  conditioned  for  the  defen- 
dant's appearance  on  the  return  day*".  But  he  cannot  give  in  evi- 
dence, under  the  general  issue,  that  the  deed  was  void  or  voidable  by 
infancy^  duress**,  per  minas^,  &c.  or  that  it  was  void  by  act  of  par- 
liament*, as  by  the  statutes  of  usury^,  or  gaming,  &c.  In  these 
cases  therefore,  the  defendant  must  plead  specially.  So,  he  must 
plead  payment,  at  or  after  the  day,  performance,  or  any  matter 
in  excuse  of  performance,  as  non  damnijicatus  to  a  bond  of  indem- 
nity, no  award  to  an  arbitration  bond,  or,  to  a  bail  bond,  no  process 
to  arrest  the  defendant^,  &c.  He  must  also  plead  specially,  in  dis- 
charge of  the  action,  a  tender  or  set  off. 

In  debt  on  record,  the  general  issue  of  nul  tiel  record  is  proper, 
where  there  is  either  no  record  at  all,  or  one  different  from  that 
which  the  plaintiff  has  declared  on"'.  But  as  this  plea  only  goes 
to  the  existence  of  the  record,  the  defendant  must  plead  payment, 
or  any  matter  in  discharge  of  the  action  :  And  if  an  action  of  debt 
be  brought  here,  on  a  judgment  in  Ireland,  the  plea  of  nul  tiel  record 
must  conclude  to  the  country'. 

In  actions  upon  the  case,  the  defendant,  upon  the  general  issue  of 
not  guilty,  may  not  only  put  the  plaintiff  upon  proof  of  the  whole 
charge  contained  in  the  declaration,  but  may  offer  any  matter  in 
excuse  or  justification  of  it*" ;  or  he  may  set  up  a  former  recovery, 
release,  or  satisfaction' :  For  an  action  upon  the  case  is  founded 
upon  the  mere  justice  and  conscience  of  the  plaintiff's  case,  and  is 
in  tlie  nature  of  a  bill  in  equity,  and  in  effect  is  so ;  and  therefore 
such  a  former  recovery,  release,  or  satisfaction  need  not  be  pleaded, 
but  may  be  given  in  evidence  :  since,  whatever  will,  in  equity  and 
conscience,  according  to  the  circumstances  of  the  case,  bar  the 
plaintiff's  recovery,  may  in  this  action  be  given  in  evidence  by  the 

^  5  Co.  119.  b.  Sav.  71.  semb.  contra.  see  3  Bur.  1794.  1805.     Lawes  on  Pleading, 

*»4  Maule  &  Sel.  338.  and  see  2  Durnf.  p.  569.  3  Taunt.  307.  3  Maule  &  Sel.  477. 

&  East,  569.  2  Stark.  iVi.  Pru  36. 
*^  The  contract  of  an  infant  seems  in  ge-  ^  2  Inst.  482,  3. 

nerai  to  be  void ;  though,  in  the  case  of  a  ^5  Co.  1 19.  a. 

bond,  &c.  his  infancy  must  be  pleaded  to  ^  1  Str.  498. 

avoid  it.  5  Co.   119.  a.  Giib.  Debt,  437.  2  g  Say.  Rep.  il6. 

Salk.  675.  1  Ld.  Raym.  315.  S.  C.  but  see  •»  Giib.  Dei/,  444.  3  Mod.  41. 

1  Salk.  279.  where  Trcby,  Ch.  J.  said,  that  '  5  East,  473.  2  Smith  R.  25.  S.  C.  and 

a  promise  of  an  infant  is  absolutely  void  ;  see  1  Barn.  &  Aid.  153.  9  Price,  3. 

but  a  bond  takes  eftect  by  staling  and  de-  "2  JNIod.  276,  7.  3  Mod.  166.  Com.  Rep. 

livery,  and  consequently  is  a  more  delibe-  273.  1  Wils.  44.  175. 

rate  act,  and  therefore  is  only  voidable :  and  '  3  Bur,  1353.  1  Blac.  Rep.  388.  S.  C. 
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defendant;  because  the  |)l;iin(ifl["  must  recover  upon  the  justice  and 
conscience  ol  his  case,  and   upon  that  only.     In  trover,  it  is  coin- 
raonly  said,  there  is  no  special  plea  except  a  release  ;  but  this  is  a 
mistake :    for    (he   defendant    may    plead    specially    any    thinij   else, 
which,   adniittiniT  the  plaintilf  had  once  a  cause  of  action,  goes   to 
discharge  it,  as  the  statute  of  limitations*,  or  a  former  recovery'',  &c. 
In  an  action  for  xcords,  the  truth  of  them  cannot  be  given  in  evi- 
dence,  under  the   general   issue  of  not  guilty*".     But  the   defendant 
in  such   an  action  may  prove,  on  the  general  Issue,  in  mitigation  of 
damages,  such   facts   and  circumstances  as  shew  a  ground  of  sus- 
j)icion,  not  amounting  to  actual  proof  of  the  guilt  of  the  |)laintilT'', 
And  when  words  are  given   in  evidence,   in  order  to  prove  malice, 
which  are  not  stated  in  the  declaration,  the  defendant  may  prove  the 
truth  of  such  words*.     So,  in  an  action  for  a  libel,  the  defendant  may 
give  in  evidence,  on  the  general  issue,  in  mitigation  of  damages,  not 
only  that  there  were  rumours  and  reports,  of  the  same  tenor  as  in  the 
supposed   libel,   previously   current,    but  that    the  substance  of  the 
libellous  matters  had  been  published  in  a  newspaper  ;  and  he  is  not 
required  to  lay  a  basis  for  this  evidence,  by  producing  the  newspaj)cr 
at  the  trials     In  an  action  for  slander,  however,  it  is  not  competent 
for  the  defendant,  under  the  general  issue,  to  offer  in  mitigation  of 
damages,  evidence  that  the  specific  facts  in  which  the  slander  consists, 
and  for  which  the  action  is  brought,  were  communicated  to  him  by 
a  third  person'' :  And  the  plaintiff  is  not  permitted,  in  an  action  for 
a  libel,  to  go  irito  evidence,  on  the  general  issue,  to  shew  that  the 
allegations  in  the  libel  are  false  :  Neither  can  he  give  in  evidence  sub- 
sequent declarations   by   the  defendant,   where   the  intention  of  the 
publication  is  not  equivocal*".     By  the  8  &  9  W.  III.  c.  27.  §  6,  "  no 
**  retaking  on  fresh  pursuit  shall  be  given  in  evidence,  on  the  trial  of 
"  any  issue,  in  any  action  of  escape  against  the  marshal,  &c.  unless 
*'  the  same  shall  be  specially  pleaded  ;  nor  shall  any  special  plea  be 
"  received  or  allowed,  unless  oath  be  first  made  in  writing  by  the 
*'  defendant,  and  filed  in  the  proper  ofiice,  that  the  prisoner,   for 

a  1  Lutw.  99.  525.  2  Bos.  &  Pul.  225.   (a.) 

b  1   Show.   l4G.  In  the  case  of  Webb  v.  d  Peake's  Eviil.  1  Ed.  p.  287.  and  see  2 

For  and  another,  7  Diiriif.  &  Kast,  391.  the  Canipb.  251.     1   Maule   &   Sel.   284.    Holt 

defendant    in   trover    pleaded   bankrnplry  in  Ni.  Pri.  306,  7. 

the    plainlitY  specially  :    but  Lord   Kenijon  ^  2  Stark.  A'i.  Prj.  457. 

was  of  opinion,  that  this  plea  would  have  'Holt  Ni.  Pri.  299. 

been  bad  on   special    demurrer.     Id.   396.  g  Id.  533.  and  see  2  Sel.  iV/.  Pri.  1197. 

Ante,  G96.  I'  2  Stark.  Ni.  Pri.  93. 
f"  Will.-s,  20.  2  Str.   1200.    I  Bos.  &   Pul. 
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"  whose  pscaj)e  such  action  is  brought,  did  escape  without  his  consent, 
**  privity  or  knowledge'." 

In  detinue,  the  defendant  may  give  in  evidence,  under  the  general 
issue  of  non  detinet,  a  gift  from  the  plaintiff;  for  that  proves  he  de- 
taineth  not  the  plaintiff's  goods'^ :  But  he  cannot  give  in  evidence, 
that  the  goods  were  pawned  to  him  for  money,  which  is  not  paid  ; 
but  he  must  plead  it. 

In  trespass  to  the  person,  the  general  issue  of  not  guilty  may 
be  properly  pleaded,  if  the  defendant  committed  no  assault,  battery, 
or  imprisonment,  &.c.  ;  in  trespass  to  personal  property,  if  the  plain- 
tiff had  no  jiroperty  in  the  goods  ;  and  in  trespass  to  real  property,  if 
he  was  not  in  possession  of  the  land,  &c. :  And  liberum  tene- 
mentum,  or  other  evidence  of  title  or  right  to  the  possession,  may  be 
given  in  evidence  under  the  general  issue*^.  But  the  defendant 
cannot  justify,  under  the  general  issue,  cutting  the  posts  and  rails 
of  the  plaintiff,  though  erected  upon  the  defendant's  own  land  ;  there 
being  no  question  raised  as  to  the  property  remaining  in  the  plaintiff''. 
And  regularly,  by  the  common  law,  matter  of  justification  or  excuse 
must  be  specially  pleaded'' ;  as,  in  trespass  to  the  person,  son  assault 
demesne,  or,  in  trespass  to  real  properly,  a  licence^ ;  that  the  beasts 
came  through  the  plaintiff's  hedge,  which  he  ought  to  have  repaired  ; 
or  in  respect  of  a  rent  charge,  common,  or  the  like^ :  And  the  de- 
fendant must  plead  specially  a  release,  or  other  matter  in  discharge 
of  the  action''.  But  in  actions  against  justices,  &c.  and  in  various 
other  cases,  the  defendant,  by  act  of  parliament',  is  allowed  to  plead 
the  general  issue,  and  give  the  special  matter  in  evidence''.  In  an 
action  of  trespass  for  false  imprisonment,  a  constable  may  justify 
under  the  general  issue,  though  he  acted  without  a  warrant,  provided 
there  were  a  reasonable  charge  of  felony  made  ;  although  he  after- 
wards discharge  the  prisoner,  without  taking  him  before  a  magis- 
trate,  and  although  it  should  turn  out  in  fact,   that  no  felony  was 

»  As  to  the  form  of  the  affidavit,  see  2  ■  See  particularly  the  statutes  43  Eliz.  c, 

BI.1C.  Rep.  1059.  2.  §  19.  7  Jac.  I.  c.  5.  21  Jac.  I.  c.  12.  §  5. 

bCo.  Lit.  283.  n  Geo.  11.  r.  19.  §21,  23  Geo.  HI.  c.  70.  § 

«:  Andr.    lOf.    Willes,  222.    7  Duriif.  &       34.   24  Geo.  III.  sess.  2.  c.  47.  §33.39.  28 

East,  354.  8  Dunif.  &  East,  403.  Geo.  Ill   c.  37.   §  23.  42  Geo.  III.  c.  85.  § 

«•  8  East,  404.  6.  43  Geo.  III.  c.  99.  §  70.  And  see  further, 

eCo.  Lit.  232,   3.    2  Rol.  Abr.  G82.  12       as  to  what  must  he  pleaded   specially,  or 

Mod.  120.  may  be  given  in  evidence  under  the  general 

f  Hob.  174,  5.  2  Durnf.  &  East,  163.  7       issue,  in  different  actions,  Chitty  on  Plead- 

Taunt.  156.   but  see  21   Hen.  VIL  28.  a.       ing,  1  V.  p.  469,  &c,  and  in  the  action  of 

per  Rede,  contra.  assumpiil  in  particular,  Lawes  on  Pleading, 

6  Co.  Lit.  283.  Chap.  XVI.  p.  520,  &c. 

h3  Bur.  1353.  k  Co.  Lit,  233. 


OF   PLEAS   IN    IJAR.  705 

Committed",  But  a  private  individual,  wlio  makes  tlic  charge,  and 
puts  the  constable  in  motion,  cannot  justify  under  the  general  issue; 
he  must  plead  the  special  circumstances  by  way  of  justification,  in 
Ciller  that  it  may  he  seen  whether  his  suspicions  were  reasonable*. 

When   the  defence  consists  of  matter  of  fact,  and  the  general  issue 
may,  it  ought  to  be  pleaded  ;  it  being   in   such   case  a  good  cause  of 
demurrer,  that  the  ph.-a  amounts  to  the  general  issue''.     But  it  is  ob- 
servable, that  in  many  cases,  where  the  defence  consists  of  matter  of 
law,  the  defendant  may  either  plead  it  specially,  or  give  it  in  evidence 
under  the  general  issue  ;  as  in  assumpsit,  infancy,  accord  and  satis- 
laction,  or  a  release,  &,c.  may  be  either  i)leadc(l,  or  given  in  evidence 
upon  non  assumpsit ;  and  in  debt    on    bond,    made    by  a    married 
woman,  tlie  defendant  may  either  j)lea(l  coverture,  or  give  it  in  evi- 
<lence  upon  uon  est  factum.     In  these  cases,  from  the  nature  of  the 
defence,  the  plaintiir  has  an  implied  colour  of  action  ;  bad  indeed  in 
point  of  law,  if  the   lacls   pleaded  be  true,  but  which  is  j)roj)erly  re- 
ferred to  the  decision  of  the  court.     And  where,  from   the  nature  of 
the  defence,  the  plaintiff  would   have  no  implied  colour  of  action,  the 
delendant  in  some  cases   is  allowed   to  give   him  ViU  express  colour'^. 
Thus,  in   ilu;  common  and  almost  only  case  where  express  colour  is 
now  given,  if  in  an  action    of  trespass  quare  clausum  J'reoit,  th« 
defendant  i)lead  a  possessory  title  under  a  demise  from  a  third  person 
(for  if  he  claim   under  the  plaintilV,  there  is  an  imj)lied  colour,)  this, 
without  more,  would  amount  to   the  general  issue' ;  for  it   goes  to 
deny  that  the  trespass  was  committed  in   tlie  plaintijfs  close;   but  if 
the  defendant,  after  stating  his  own  title,  suj)j)oses  (as  is  usual,)  that 
the  plaintiff  entered  upon  him,  under  colour  of  a  former  deed  of  feoff- 
ment without  livery,  and  that  he  re-entered,  this  creates  a  question  of 
law,  for  the  decision   of  the  court ;  and  by  that  means  |)revents  the 
plea  from  amounting  to  the  general  issue  :  and  being  matter  of  sup- 
posal,  it  is  not  traversable. 

In  trespass  for  taking  goods,  if  the  defendant  j)lead  that  A.  was 
possessed  of  them,  as  of  his  j)roper  goods,  and  sold  them  in  market 
overt,  or  that  Ji.  stole  the  goods  from  A.  and  waived  them  witliin  his 
manor,  wherefore  he  took  theu),  the  defendant  must  give  colour  ;  for 
his  plea  proves  that  no  property  was  in  (he  plaintiff,  so  he  had  no 
colour  of  action  :  And  the  colour  usually  given  in  such  cases  is,  that 
the  defendant  bailed  the  goods  to  a  stranger,  who  delivered  them  to 

■  Ho\t  Nl.  Pri.  478.  implied  colour,  see  an  argument  of  Holt,  in 

''  Co.  Lit.  303.  b.  Doc.  pi.  203,  4.  Gilb.  Jieg.  Pine.  3(J3. 

C.  P.  60,  61.  <1  s  Durnf.  &  East,  406.  1  East,  215. 
^  For  the  diiTerence  between  erfress  and 

2Z 
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the  plaintifV,  from  whom  the  defendant  took  them.  But,  in  the  same 
cases,  if  the  defenchmt  plead  that  A.  sold  the  goods  in  market  overt, 
witliout  saying  that  they  were  liis  own,  or  that  B.  took  them  de  quo- 
diim  ii^nuto,  and  waived  them,  the  plea  is  good  without  colour ;  for 
it  does  not  deny  but  that  the  projjcrty  was  in  the  plaintiff,  and  the 
defendant  is  not  bound  to  shew  expressly  in  whom  it  was^. 


Pleas  in  bar  are  single  or  double ;  or,  in  other  words,  the  defendant 
may  rely  upon  a  single  ground,  or  plead  several  matters  in  his  de- 
fence. At  common  law,  the  defendant  could  only  have  pleaded  a 
sin"-le  matter  to  the  whole  declaration  ;  which  rigour  often  abridged 
the  justice  of  his  defence,  and  was  doubtless  one  cause  of  perplexed 
inartificial  })leading  ;  the  party  endeavouring  to  crowd  as  much  rea- 
sonin"-  as  he  could  into  his  plea,  however  intricate,  repugnant  and 
contradictory  he  made  it  by  so  doing^  But  even  at  common  law, 
the  defendant  might  have  pleaded  several  matters,  to  different  parts 
of  the  declaration  ;  as  not  guilty  to  part,  and  to  other  part  a  justifi- 
cation, or  release,  &.c.  And  where  there  were  several  defendants, 
each  of  them  might  have  pleaded  a  single  matter  to  the  whole,  or 
several  matters  to  diirerent  parts  of  the  declaration'^.  And  now,  by 
the  statute  for  the  amendment  of  the  lau^,  '•  the  defendant  or  tenant 
"  in  any  action  or  suit,  or  any  plaintiff  in  replevin,  in  any  court  of 
"  record,  may,  with  the  leave  of  the  same  court,  plead  as  many  seve- 
"  ral  matters  thereto,  as  he  shall  think  necessary  for  his  defence  : 
"  Provided  nevertheless,  that  if  any  such  matter  shall,  upon  a  de- 
"  murrer  joined,  be  judged  insufficient,  costs  shall  be  given  at  the 
"  discretion  of  the  court ;  or  if  a  verdict  shall  be  found,  upon  any 
"  issue  in  the  said  cause,  fur  the  plaintiff  or  demandant,  costs  shall 
"  be  also  given  in  like  manner;  unless  the  judge  who  tried  the  said 
"  issue,  shall  certify  that  the  said  defendant  or  tenant,  or  plaintiff  in 

replevin,  had  a  probable  cause  to  plead  such  matter,  which  upon 
"  the  said  issue  shall  be  found  against  him.  Provided  also,  that 
"  nothing  in  this  act  shall  extend  to  any  writ,  declaration,  or  suit  of 
*•'  appeal  of  felony,  &c.  or  to  any  writ,  bill,  action  or  information, 
"  upon  any  penal  statute^" 

"■  Dr.  LeijfieUPs  case,   10  Co.  90.  b.     And  b  o  Ennom.  141.  and  see  Chitty  on  Plead- 

for  more  of  the  doctrine  concerning  co/o«r,  ing,  1  V.  p.  230,31. 

see  the  same  case,  per  tolum  ;  Doct.  &  Stud.  c  ^^^  j  •,(_  3q3_  ^ 

lib.  2.    c.  53.    3  Salk.  2-73.    3   Blac.  Com.  d  4  Ann.  c.  IG.  §  4,  5. 

309.     3  Reeve's  Hist.  24.  433.    Cliilty  on  e  /</.  §  7, 
Pleading,  1  V.  p.  4y8,  &c. 
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iJpon  this  statute  it  has  been  hoMen,  that  the  tlefemlant  shall  not 
1)0  allowed  to  plead  any  pleas  that  arc  manifestly  inconsistent,  such 
as  non  assumpsit^y  or  non  est  factum^,  to  the  whole  declaration,  and 
a  tender  as  to  part  ;  lor  one  of  these  j)leas  goes  to  deny  that  the 
plaintiff  ever  had  any  cause  of  action,  and  the  other  partially  admits 
it.  So,  the  defendant  is  not  allowed  to  plead  non  assumpsit  and  the 
stock  johbing  act"^ ;  or  a  plea  of  alien  enemy  with  non  assumpsit'^,  a 
tender*',  or  other  inconsistent  matter'.  And  he  shall  not  plead  seve- 
ral matters  which  require  dilFerent  trials,  as  in  dower,  ne  intques  ac~ 
couple  en  loyal  matrimonie  and  a  mortgage,  or  we  iinques  seisie 
que  dower^  ;  for  the  first  matter  is  triable  by  the  bishop,  and  the 
others  by  a  jury,  and  if  the  former  be  found  against  the  defendant, 
the  judge  cannot  certify  that  he  had  a  probable  cause  of  pleading  it. 
The  statute  for  pleading  double  does  not  extend  to  any  action  or 
information  upon  a  penal  statute''  :  And  as  the  king  is  not  bound  by 
this  statute',  the  defendant  cannot  plead  double  in  an  information  of 
intrusion'';  in  quare  impedit,  where  the  king  is  a  party';  or  in 
scire  facias,  for  a  bond  debt  to  the  king'"  :  nor  could  he  plead  double, 
till  the  statute  32  Geo.  111.  c.  58.  in  an  information  in  nature  of 
quo  tcarranfo". 

In  the  Common  Pleas,  the  defendant  was  not  formerly  allowed  to 
plead,  in  assumpsit,  non  assumpsit  and  infancy",  or  a  release'',  or 
set  ofF*!  ;  in  debt  on  bond,  non  est  /"actum  and  solcit  ad  or  post 
diem' ;  in  debt  for  rent,  nil  debet  and  nil  habuit  in  tenementis^ ; 
in  trover,  not  guilty  and  the  bankruptcy  of  the  plaintiff' ;  or  in  tres- 
pass, not  guilty  and  a  justification",  or  release  of  a  particular  tres- 
pass'' :  But  of  late  years,  (he  court  has  been  less  strict  than  formerly, 

a  Kaye  v.  Patch,  T.  27  Geo.  III.  K.  B.  4  ''  AUwney  General  v.AUgood,  Parker,    1. 

Durnf.    &  East,    194.  2   Blac.  Rep.  723.  3  Rexy.  Sir  C.    IV.  Phillips,   H.  20  Geo.  II. 

Wils.  145.  S.  C.  Parker,  16. 

*>  5  Durnf.  &,  East,  97.  4  Taunt.  459.  1  Rex  v.  Archbishop  of  York,  VVilles,  333. 

c  1  Bos.  &,  Pul.  222.  Barnes,  333.  S.  C. 

*•  2  Blac,  Rep.  1326.  Palmer  v.  Henderson,  ««  Forrest,  37.  but   see  Bunb.  96.  Com. 

K.  21  Geo.  III.  C.  P.  1  Bos.  «c  Pul.  222.  (a).  Rep.  422.  semb.  contra;  which   cases  how- 

2  Bos.  &.  Pul.  72.   10  East,  327.  ever  were  iu  effect  (.ver-ruled  by  the  case  of 

e  10  East,  326.  the  Attormy  General  v.  Allgood,  Parker,  1. 

t  12  East,  206.  n  \  p.  vVms.  220.  Parker,  10. 

8  Com.   Rep.    148.    2  Blac.  Rep.  1137.  »  Barnes,  363. 

1207.  but  see  2  Wils.  WZ.semb.  contra.  P  Cas.  Pr.  C.  P.    134.    Barnes,  328.  S-  C. 

h  §  T.  Anle^lQ^.  and  see  1  Barnard.  K.  B.  q  Barnes,  333. 

17.  Cas.  temp.  Hardw.  262.  2  Str.  1044.  S.  r  Id.  363.  2  Blac.  Rep.  905.  993. 

C.  4  Durnf.  &    East,  701.  K.  B.  Pr.  Reg.  •  Cas.  Pr.  C.  P.  154.  Barnes,  333.  .S.  C. 

318.   Barnes,  13.   353.  365.  2   Wils.  21,  1  t  Barnes,  360. 

Bos,  &  Pul.  222.  C.  P.  "  Cas,  Pr.  C.  P.  154.  Barnes,  339. 

*  1  P.  Wms.  220.  Forrest,  57.  t  Barnes,  351. 

2  Z  2 
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ill  tlic  construclion  of  the  act  of  parliament  for  pleading  double, 
wliitli  is  general,  and  a  remedial  law"*:  and  accordingly  it  is  now 
settled  that,  with  the  exceptions  mentioned  in  the  preceding  para- 
trraph,  the  defendant  may  in  general  i)lead  as  iriany  different  matters 
as  he  shall  think  necessary  for  his  defence,  though  they  may  appear 
at  fust  view  to  be  contradictory  or  inconsistent ;  as  non  assumpsit 
and  the  statute  of  limitations'',  or  won  est  factum  and  the  statute  of 
"•araing,  or  usury'^ ;  or  in  trespass,  not  guilty  and  a  justification'', 
accord  and  satisfaction,  or  tender  of  amends'",  &c.  So,  he  may  plead 
7iun  assumpsit  and  infancy,  or  a  release"^,  or  not  guilty  and  liberum 
tenementum^ ;  though  as  infancy  may  be  given  in  evidence  upon 
non  assumpsit,  and  liberum  tenementum  upon  not  guilty,  the  plead- 
ing of  these  matters  specially  seems  to  be  unnecessary.  And  the 
jdaintilT  in  replevin  may  plead  in  bar  to  the  defendant's  avowry  or 
co"-nizance,  that  he  did  not  hold  as  tenant,  and  no  rent  in  arrear,  with 
a  plea  of  infancy''.  But,  in  an  action  on  a  deed  made  beyond  seas, 
the  court  of  Common  Pleas  would  not  permit  the  defendant  to  plead 
non  est  factum,  where  he  relied  in  some  of  his  pleas,  on  matters  of 
defence  which  necessarily  imported  the  execution  of  the  deed'. 

By  the  statute  32  Geo.  III.  c.  58,  it  is  enacted,  that  "  it  shall  be 
"  lawful  for  the  defendant,  to  any  information  in  the  nature  of  a  quo 
"  warranto,  for  the  exercise  of  any  office  or  franchise  in  any  city, 
"  borough,  or  town  corporate,  to  plead  that  he  had  first  actually 
"  taken  upon  himself,  or  held  or  executed  the  office  or  franchise 
"  which  is  the  subject  of  such  information,  six  years  or  more  before 
"  the  exhibiting  of  such  information,  &c. :  which  plea  shall  and  may 
"  be  pleaded  either  singly,  or  together  with  and  besides  such  plea  as 
"  he  might  have  lawfully  pleaded  before  the  passing  of  the  act ;  or 
"  such  several  pleas  as  the  court  on  motion  shall  allow."  In  the 
construction  of  which  statute  it  has  been  holden,  that  the  legislature 
intended  to  give  a  defendant,  in  such  a  proceeding,  the  liberty  of 
pleading  several  pleas,  whether  with  or  without  the  plea  of  the 
statute  of  limitations ;  the  concluding  words  of  the  act  being,  "  or 
such  several  pleas,  &c^"  But  this  statute,  as  well  as  the  9  Ann. 
c.  20.  is  confined  to  corporate  offices' :  and  it  does  not  apply  where 

a  Barnes,  347,  8.  Id.  556. 

•*  W.  361.  h  5  Tmiut.  340.   1  Marsli.  74.  S.  C. 

c  2  Bos.  &  Pul.  12.  and  lee  id.  349.  i  3  Taunt,  3S5. 

d  Barnes,  353,  6.  365.  k  8  Duriif,  &  East,  467. 

^  Id.  366.  2  Blac.  Rep.  1093.  1  9  East,  469.  but  see  5  Barn.  &  Aid.  771. 

f  HnglU  V.  Gregory,  T.  32  Geo.  III.  C.  P.       1  Dow).  &  Ryl.  438.  S.  C.   And  see  further. 

Imp.  C.  P.  300,  as    to    pleading   several    pleas,   Chitty    on 

6  Cas.  Pr.  C.  P.  133.  Barnes,  336.  S.  C.       Pleading,  1  V.  p.  540,  kc. 


OF    PLEADING   SEVERAL   MATTERS.  709 

lltere  is  a  continuinj^  incompatibility,  as  wliere  a  burgess  has  accepted 
the  ofllce  of  town  clerk,  which  he  still  exercises'. 

In  order  to  plead  two  or  more  matters,  in  the  King's  Bench,  it  is 
not  necessary  that  an  aflulavit  siiould  be  made  of  the  facts  ;  but  tlie 
court  formerly  expected  to  be  informed  what  the  matters  were,  that  were 
desired  to  be  pleaded,  in  order  to  judge  whether  they  were  proper'' ; 
though  now,  the  motion  for  leave  to  plead  several  matters  is  in  that 
court  become  a  more  motion  of  course,  which  only  retjuires  counsel's 
signature  ;  And  the  motion  pa])er  being  <lelivered  to  the  clerk  of  the 
rules,  he  will  draw  up  a  rule  thereon",  a  copy  of  which  should  be 
delivered  with  the  plea,  if  it  be  then  ready ;  or  otherwise  the 
l)lain(iir's  attorney  should  have  notice,  that  instructions  have  been 
given  for  the  rule,  and  that  a  copy  will  be  delivered  as  soon  as  it  is 
drawn  up.  In  the  Common  Pleas,  the  rule  to  plead  several  matters 
is  drawn  up  by  the  secondaries'^ ;  and  they  will  draw  it  up  as  a 
matter  of  course,  on  a  brief  or  motion  paper  signed  by  a  Serjeant, 
without  a  rule  to  shew  cause,  for  leave  to  plead  the  following  pleas, 
viz.  in  assumpsit,  non  assumpsit  and  non  assumpsit  infra  sex 
annus,  or  a  release,  or  set  off;  non  assumpsit  as  to  part,  with  a 
tender  and  set  olT;  non  assumpsit  and  a  discharge  under  an  in- 
solvent act,  or  plene  administravit,  generally  or  specially  ;  plene 
administravit  and  a  set  off,  or  ne  unques  executor  and  plene  ad' 
ministravit :  in  debt  on  bond,  non  est  factum  and  infancy  or  duress, 
or  solvit  ad  diem  and  a  set  off;  and  in'  trespass,  not  guilty  and 
liberum  tenementum,  son  assault  demesne,  moUiter  manus  im- 
posuit,  or  a  tender  of  amends^  But  in  other  cases,  the  court  must 
be  moved  in  term  time,  for  a  rule  to  shew  cause,  why  the  defendant 
should  not  have  leave  to  plead  the  several  matters  intendeil  to  be 
pleaded* :  And  formerly,  where  the  pleas  were  contradictory,  as  not 
guilty  and  a  licence  or  general  release  in  trespass,  the  defendant  was 
obliged  to  make  it  appear  by  affidavit,  that  it  was  necessary  for  his 
defence  to  insist  upon  both^.  So,  an  affidavit  was  required  to  be  made 
by  an  executor  or  administrator,  that  he  had  fully  administered,  and 
by  an  heir,  that  he  had  nothing  by  descent,  before  he  could  move  to 
plead  plene  administravit,  or  riens  per  discentu  :  but  now,  an  affi- 
davit is  dispensed  with  in  these  cases'' ;  and  the  court  will  not  decide 
on  the   necessity  of  pleas,  or  refer  them   to  the  prothonotary,  where 


a  2  Chit.  Rep.  371 .  "  Imp.  C.  P.  299,  300, 

bR.  T.  5  &  6  Geo.  II.  fbj.  K.  B.  ^  Barues,  3jl. 

^  Append.  Chap.  XXVII 1.  §  8.  «  Cas.  Pr.  C.  P.  154,  Barnes,  332.  S.  C. 

d  Id,  §  9.  ••  Barnes,  347,  8.  3(J4. 
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(lie  tiucstion,  on  \vhicli  llicy  (lepeiul,  appears,  on  the  face  of  them,  to  be 
Olio  of  doubt  and  nicety". 

The   motion  for  leave  to  plead  several  matters  cannot  be  made,  in 
(lie  Common  Pleas,  till  the  defendant  has  appeared'' ;  but  afterwards, 
it   may  he  made  at  any  time  before  judgment":  and  if  the  time  for 
pirading-  be  noiuly  expired,  the  court,  on  the  same  motion,  will  allow 
the  defendant  further  time,  on  putting-  the  plaintilT  in  as  good  a  situ- 
ation''.    The  ride  nisi  being  drawn  up,  a  co|)y  of  it  should  be  made, 
and  served  on  the  plaintitT's  attorney,  shewing  him  the  original  rule; 
and  on  the  day  of  shewing  cause,  the  court,  on  an  affidavit  of  service, 
will  make  the  rule  absolute  :  which  latter  rule  being  drawn  up  by  the 
secondaries,  a  copy  thereof  should  be  made,  and  annexed  to  the  pleas, 
before  they  are  fded  or  d(  livereil'^ ;  or,  if  filed  or  delivered  before  the 
rule  is  made  absolute,  it  is  deemed  sufficient  in  this  court,  to  annex  a 
copy  of  the  rule  nisi  to  the  pleas,   and  to   indorse  a  notice  thereon, 
that  the  rule  absolute  will  be  served,  as  soon  as   it  is  drawn  up^     lu 
vacation,  a  judge  on  summons  will  make  an   order  for  the  clerk  of 
the  rules  in  the  King's  Bench,  or  secondaries  in  the  Common  Pleas, 
to  draw  up  the  rule,  on  producing  a  brief  or  motion  paper,  signed  by 
a  counsel  or  serjeant,  for  that  purpose'.     In   the  King's  Bench,  if 
several  pleas  be  filed,  to  the  whole  or  part  of  a  declaration,  without  a 
rule  to  plead  several  matters  being  drawn   up,  or  instructions  given 
for  it  to  the  clerk  of  the  rules,  they  are  considered  as  a  nullity,  and 
the  plaintiff  may  sign  judgment? ;  or,  in  the  Common  Pleas,  he  may 
apply  to  the  court,  to  strike  out  one  of  them*" :  But  if  a  rule  be  ob- 
tained, and  the  pleas  put  in,  without  saying  by  leave  of  the  court,  it 
is  only  an  irregularity,  or  at  most   cause  of  special   demurrer  for 
duplicity'. 

Respecting  costs,  upon  the  statute  of  Anne,  the  intention  of  the 
legislature  appears  to  have  been,  that  if  there  be  several  matters 
pleaded,  some  of  which  are  found  for  the  plaintiff,  he  shall  be  entitled 
to  the  costs  of  t^iose'',  notwithstanding  other  matters  are  found  for 

■  1  Bing.  66,  usurping  several  offices,  can   only  be  filed 

Barnes,  331.  ly  [gave  of  the  court,  yet  tiiat  leave  need  not 

«  Cas.  Pr.  C.  P.  154.  Barnes,  329.  S.  C.  appear  on  the  record. 

«*  Imp.  C.  P.  301.  kjn  Sayer's    Law    of  Costs,  p.  223.  it  is 

«  3  Brod.  &  Bing.  256.  said,  he  shall  have  the  costs,  not  only  of 

f  Imp.  C.  P.  303.  those  matters,  but  also  of  the  ol/iers,  not- 

8  Per  BuUer,  J.   in  Bedford  and    Galjield,  withstanding    they  are    found    for    the  de- 

H.  26  Geo.  HI.  K.  B.  Ante,  613.  fendant.     But  this  seems  to  be  a  mistake; 

•>  1  Bos.  &  Pul.  415.  Ante,  613.  for  the  defendant  being  entitled  to  judgment 

'  1  Wils.  219.   and  see  Cowp.  500,  501.  uj)on  the  matters  found   for  him,  is  conse- 

wherc  the  court  held,  that  though  an  in-  queiitly   entitled  to  the  costs  of  them.  W 

formation    against    several    defendants,  for  East,  263. 
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the  defendant",  wliich  entitle  him  to  juds^ment  upon  the  whole  record  ; 
unless  the  judi^e,  before  whom  tlie  cause  was  tried,  shall  certify  that 
the  defendant  had  a  probable  cause  to  plead  the  matters  which  are 
found  aijainst  him.  That  tl'.is  is  the  true  construction  of  the  statute 
will  aj)pear  from  the  following  cases. 

In  trespass,  the  defendant  pleaded  not  i^uilty  and  several  jus- 
tifications ;  u|)on  the  trial,  the  plaintiff'  not  jjrovinfi^  his  j)ossession  of 
the  locus  in  quo,  thi^  defendant  had  a  verdict ;  and,  by  direction  of 
Dcnison,  J.  the  verdict  was  entered  upon  the  general  issue  only  ; 
upon  which  there  was  a  motion  for  a  venire  de  novo:  but  the  court 
refused  the  motion,  saying,  the  verdict  was  complete,  and  determined 
the  cause;  that  the  plaintiff'  was  not  entitled  to  damages,  though 
they  said  he  miglit  have  insisted  to  have  a  verdict  entered  on  the 
other  issues,  for  the  sake  of  costs,  which  he  would  be  entitled  to 
unless  the  judge  certified  that  the  defendant  had  probable  cause  to 
plead  such  plea''. 

When  the  defendant  pleads  not  guilty,  and  a  justification  to  which 
the  jdaintiff'  demurs,  and  the  plaintiff  has  judgment  on  the  demurrer 
but  is  nonsuited  on  the  plea  of  not  guilty,  he  shall  nevertheless  be  al- 
lowed the  costs  of  the  demurrer,  which  shall  be  deducted  out  of  the 
costs  allowed  to  the  defendants     And  if  one  of  several  pleas,  pleaded 
by  the  defendant,  be  adjudged  bad,  on  a  demurrer  to  the  plaintiff's  re- 
j)lication,  the  plaintiff"  is  entitled  to  have  the  costs  of  those  pleading's 
deducted  from  the  costs  taxed  for  the  defendant  upon  the  postea,  if 
afterwards,  up(;n  the  trial  of  the  issues  joined  on  the  other  pleas,  the 
defendant  should  have  a  verdict ;  even   though  it  should  apj)ear,  on 
the  whole  of  the  record,  that  the  plaintiff"  had  no  cause  of  action'. 
But  if  the  plaintiff"  take  issue  on  several   pleas,  one  of  which  is  in- 
sufficient in  law,  and  has  a  verdict  on  all  the  issues,  except  that  joined 
on  the  insufficient  plea,  which  is   found   for  the  defendant,  and  after- 
wards judgment  is  entered  for  the  plaintiff',  still  he  shall  not  be  al- 
lowed any  costs  upon  the  issue  found  for  the  defendant'.     And  it  has 
been  resolved,  at  a  meeting  of  all  the  judges,  that  if  there  be  a  cer- 
tificate upon  the  13  Eliz.  the  i)laintiff'  shall  not  have  the  costs  of  any 
plea  pleaded  with  leave  of  the  court ;   although  the  issue  thereupon 
joined  be  found  for  him,  and  the  judge  have  not  certified,  that  the  de- 
fendant   had    a    probable    cause    for    pleading    the   matter   therein 
pleaded^ 

■  7  East,  583.  376.  ucotd.  but  see  Barnes,  I J3,  '206. 

b  Bui.  Ni.  Pri.  '33r>.  ^  Say.  Rep.  '260.   1  Kenyon,  24.i.  .S.  C.   7 

c  Barnes,  136.  P-ast,  ^33.  ami  sec  3  Hrod.  &.  Hing.  117.  I 

^  2  Durnf.  &  East,  391.  Ba"'-  &  *^*'^'^-  -''8. 

•  1  Diiraf.  &   East,  JoG.  C  Uos.  5c  Pul. 
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In  an  action  for  criminal  conversation,  the  defendant  pleaded  two 
pleas,  viz.  not  guilty,  and  not  guilty  within  six  years ;  on  tlie  former 
the  i)Iaintifl" joined  issue,  and  obJained  a  verdict,  but  to  the  latter  there 
was  a  demurrer,  and  judgment  against  him  :  and  it  was  holden,  that 
the  defendant  shouUl  have  the  costs  of  the  demurrer,  but  upon  the 
trial,  there  should  be  no  costs  on  either  side^ 

The  uvufcunt  or  defendant  in  replevin,  though  not  within  the 
words,  is  plainly  witliin  the  meaning  of  the  statute  4  Ann.  c.  I6^ 
And  accordin"-ly,  where  there  are  several  avowries  or  pleas  in  bar  in 
replevin,  and  some  of  the  issues  joined  thereon  are  found  for  the 
idaintiff,  and  some  for  the  defendant,  the  party  for  wliora  the  issues 
are  found,  which  entitle  him  to  judgment  on  the  whole  record,  shall 
have  the  "-eneral  costs  of  the  cause  ;  but  the  other  party  shall  be  al- 
lowed to  deduct  therefrom,  the  costs  of  the  issues  found  for  him, 
unless  the  judge  who  tried  the  cause  certify,  that  the  party  entitled 
to  jud"-ment  had  a  probable  cause  to  make  the  avowries,  or  ]>!ead  the 
pleas,  upon  which  such  issues  were  joined*"  :  And  in  that  case,  the 
olhcerof  the  court,  in  taxing  the  costs,  will  allow  the  party  for  whom 
the  issues  are  found,  not  only  the  costs  of  the  pleadings,  but  also  of 
such  parts  of  the  briefs  and  expenses  of  witnesses,  as  relate  to  the 
trial  of  those  issues'* ;  and  he  wUl  not  allow  the  other  party  the  costs 
of  such  parts  of  the  pleadings,  and  of  the  briefs  and  witnesses,  as  are 
not  applicable  to  the  points  on  which  the  verdict  proceeds'.  On  the 
other  hand,  if  the  judge  who  tried  the  cause  certify,  that  the  party 
entitled  to  judgment  had  a  probable  cause  for  making  the  avowries, 
or  pleading  the  pleas,  the  issues  on  which  are  found  against  him,  the 
officer  is  not  to  deduct  the  costs  of  those  issues^:  And,  in  the  Com- 
mon Pleas,  if  a  defendant  in  replevin,  after  trial  and  verdict  for  the 
plaintiif,  obtain  judgment  non  obstante  veredicto,  in  consequence  of 
the  plaintiff's  pleas  in  bar  being  bad,  he  is  not  entitled  to  any  costs 
upon  the  pleadings  subsequent  to  the  pleas  in  bar,  because  he  should 
have  demurred  to  them".  The  certificate  of  probable  cause  is  not  re- 
quired to  be  made  in  court,  at  the  trial  of  the  cause*" :  and,  where  the 
judge  refuses  to  grant  it,  the  court  have  not  a  discretionary  power, 

»  2  Bur.    733.  2  Wils.    85.  Say.   Costs,  c  Slone  v.  Forsyth,   T.  22  Geo.  IH.  K.  B. 

221.  S.C.    The  authority  of  this  case  seems  2  Durnf.    &,    East,  235.  and  see  5  Taunt, 

to  be  questionable,  as  to  the   costs  of  the  394.  1  Marsh.  234.  S.  C. 

trial,  from  a  similar  one  that  was  difterently  d  2  H.  Blac.  435.  2  Bos,  &  Pol.      68.  5 

dettrmiufcil,  in  the  court  of  Common  Pleas,  Taunt.  394.   1  Marsh.  234.  S.C. 

(Barnes,  141.)  as  well  as  from  the  reasoning  «  g  Bos.  &  Pul.  335. 

that  prevailed  in  several  of  the  foregoing  f  2  Durnf.  &  East,  237, 

cases:  and  see  2  Durnf.  &  East,  233.  g  2  Bos.  &  Pul.  376. 

b  Dong.  703,  U.  in  nolis  ;  and  see  Barnes,  h  Barnes    141. 
144.  146. 
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whether  they  will  allow  the  plalntiir  any  costs  at  nil ;  hut  are  bound 
by  the  statute  to  allow  him  some  costs,  though  the  quantum  h  left  to 
their  iliscretion*. 


The  general  qualities  anil  conditions  of  a  plea  arc  first,  that  it  be 
conformable  to  the  count'' ;  and,  taken  collectively,  answer  the  whole 
declaration  :  For  if  any  part  of  the  declaration  be  left  unanswered,  it 
operates  as  a  discontinuance.  If  a  plea  begin  as  an  answer  to  the 
whole,  but  in  truth  the  matter  pleaded  be  only  an  answer  to  part,  or 
vice  versa",  the  whole  plea  is  naught,  and  the  plainlifT  may  demur'^: 
but  il  a  plea  begin  only  as  an  answer  to  i)art,  and  be  in  truth  but  an 
answer  to  i)art,  it  is  a  discontinuance,  and  the  plaintilF  must  not 
tiemur,  but  take  his  judgment  for  the  part  unanswered,  as  by  nil 
elicit:  for  if  he  demur,  or  plead  over,  the  whole  action  is  discon- 
tinued''. Secondly,  the  plea  at  common  law  should  be  single,  con- 
sisting only  of  one  fact,  or  of  several  facts  making  together  one  point : 
for  if  a  plea  contain  duplicity,  or  allege  several  distinct  matters, 
which  require  several  answers  to  the  same  thing,  it  is  bad^  Thirdly, 
it  should  be  certain'^,  in  point  of  form  as  well  as  substance  :  but  cer- 
tainty to  a  common  intent  is  sufficient'* ;  and  that  which  is  apparent 
to  tlie  court,  by  necessary  collection  out  of  the  record,  or  is  neces- 
sarily implied,  need  not  be  cxj)ressed'  ;  as  in  selling  furih  the  feoff- 
ment of  a  manor,  it  is  unnecessary  to  state  livery  and  attornment''. 
So,  that  which  is  alleged  by  way  of  conveyance,  or  inducement  to 
the  substance  of  the  matter,  need  not  be  so  certainly  alleged  as  that 
which  is  the  substance  itself.  Fourthly,  every  plea,  for  the  sake  of 
certainty,  must  be  direct  and  positire,  and  not  by  way  of  argument 
or  rehearsal'".  Fifthly,  it  should  be  so  pleaded  as  to  be  capable  of 
trial,  by  the  court  upon  demurrer  or  nul  tiel  record,  or  by  the  jury 
upon  an  issue  in  fact".  Sixthly,  it  should  be  true,  and  capable  of 
proof;  for  truth  is  said  to  be  the  goodness  and  virtue  of  pleading,  as 
certainty  is  the  grace  and  beauty  of  it".  Seventhly,  the  plea  shall  be 
taken  most  strongly  against  him  that  pleadeth  it;  for  every  man  is 

»  Barnes,   140.    2  Diirnf.    &  East,  394,  8  Id.  303.  a. 

5.  '»  Id.  303.  b. 

•>  Co.  Lit.  303.  a.  »  Id.  ibid. 

*  2  Bos.  &  Pill.  427.  and  see  2  Chit.  Hop.  ''  For   tbe   cases   on   tiiis   subject,  see  2 
003.                                                                            Saund.  303.  a.  (13). 

<^  2  Chit.  Rep.  303.  '  Co.  Lit.  303.  a, 

•  1  Saik.  179,   80.   Gilb.  C.  P.  155.  157.  ""  Id.  ibid.  &  304.  a.  Hob.  193. 
Willes,  430.   1  IL  Blac.  645.    1  Bos.  &,  Ptil.  "  Co.  Lit.  303.  b.  9  Co.  24,  5.  1  iMarsh. 
411.  and  see  1  Saimd.'iS.  (3).  1  Chit.  Rep.  207. 

132.  (uj.  o  Jiob.  2'J5. 

'  Co.  Liu  304.  a. 


71 J  OF  rT.i:As  jn  general. 

nicsunuMi  (o  make  the  best  of  his  own  case'.  But  lastly,  surplusage 
shall  m-vcr  make  the  plea  vicious,  except  where  it  is  repugnant,  or 
contrary  to  matter  precedent*'. 

In  nmny  cases,  the  law  doth  allow  geweraZ  pleading,  for  avoiding 
j)roli.\ily  and  tcdiousness  ;  and  the  particulars  shall  come  on  the 
olhcr  side".  Thus,  when  a  man  is  bound  to  perform  all  the  covenants 
ill  an  iiidonture,  if  they  arc  all  in  the  affirmative,  he  may  plead  per- 
formance generally  :  but  if  any  are  in  the  negative,  to  so  many 
ho  must  ])lead  specially,  (for  a  negative  cannot  be  performed,)  and 
generally  to  the  rest.  So,  if  any  are  in  the  disjunctive,  he  must 
shew  which  of  them  he  hath  performed'' :  And  if  any  are  to  be 
done  of  record,  he  must  shew  the  performance  of  those  specially,  and 
cannot  involve  them  in  general  pleading.  In  setting  forth  a  title, 
general  estates  in  fee  simple  may  be  generally  alleged  ;  but  the  com- 
mencement of  estates  tail,  and  other  particular  estates,  must  regu- 
larly be  shewn,  unless  in  some  cases  where  they  are  alleged  by  way 
of  inducement  :  and  the  life  of  tenant  in  tail,  or  for  life,  ought  to  be 
averred^ 

Every  plea  ought  to  have  its  proper  conclusion^  :  When  the  gene- 
ral issue  is  pleaded,  or  the  defendant  simply  denies  some  material 
fact  alleged  in  the  declaration,  he  should  conclude  his  plea  by  put- 
ting himself  upon  the  country*";  but  where  the  plea  advances  new 
matter  in  the  affirmative^,  the  defendant  should  conclude  it  with  an 
averment,  or  verification  and  prayer  of  judgment  si  actio:  or  in 
other  words,  by  professing  himself  ready  to  verify  the  plea,  and  pray- 
ing judgment,  if  the  j)laintiff  ought  to  have  or  maintain  his  action 
against  him.  An  avowry,  however,  wherein  the  defendant  is  an 
actor,  and  which  is  in  the  nature  of  a  count,  nee<l  not  be  averred'; 
nor  pleas  w  hich  are  merely  in  the  negative,  because  a  negative  can- 
not be  proved.  Wlien  a  judgment,  or  other  matter  of  record,  is 
pleaded,  the  plea  should  conclude  with  a  verification  by  the  record  : 
And  where  in  debt,  the  matter  of  the  plea  shews  there  never  was  a 
good  cause  of  action,  as  in  debt  on  bond  against  an  heir,  who  pleads 
riens  per  disccnt,  the  defendant,  instead  of  concluding  that  the  plain- 
tiff ought  not  to  have  his  action,  may  conclude  that  he  (the  defendant,) 
ought  not  to  be  charged  with  the  debt,  by  virtue  of  the  writing  obli- 

a  Co.  Lit.  G03.  b.  ^  Id.  ibid,  but  see  1  Saund.  255.  fl.  (8.)  as 

*>  Id.  ibid.  And  for  the  several  cases  that  to  the  difference  between  tenant  for  life  and 

illustrate  the  above  rules,   see  Com.   Dig.  tenant  in  tail. 

tit.  Pleader,  (E.)  &.c.  Chitty  on  Pleading,  1  B  Co.  Lit.  303.  b.  and  see  Chitty  on  Plead- 

V.  p.  507,  &c.  521,  &.C.  iiig,  1  V.  p.  555,  &c. 

c  Co.  Lit.  303.  b.  •■  2  Saund.  357.  (1). 

d  Id.  ,bid.  •  Co.  Lit.  303.  a. 

e  Jd.  ibid.  Ante,  445. 
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gafory".  In  an  action  of  debt,  the  defendant,  in  plcadinj;  a  lender, 
oui^ht  to  conclude  his  plea,  by  praying  judgment  if  the  plaintid'ought 
to  have  or  maintain  his  action,  to  recover  any  damages  against  liim  ; 
for  in  this  action,  the  debt  is  tiie  principal,  and  the  thuniiges  are  oidy 
accessary  :  but  in  assumpsit^  the  damages  are  the  principal  ;  and 
therefore,  in  pleading  a  tender,  the  defendant  ought  to  conclude  his 
plea,  with  a  prayer  of  judgment,  if  the  pluintid*  ought  to  have  or 
maintain  his  action,  to  recover  any  more  or  greater  damages  than 
the  sum  tendered,  or  any  damages  by  reason  of  the  non-payment 
thcreoI\  In  pleading  matter  of  estoppel,  the  defendant  in  his  con- 
clusion ought  to  rely  upon  it". 


As  the  defence,  in  actions  upon  contracts,  fre«|uently  consists 
in  settirjg  olF  mutual  debts,  it  may  here  be  proper  to  consider  the 
doctrine  of  ^et  off:  and  in  what  cases  it  must  be  pleaded,  or  may 
be  given  in  evidence  under  the  general  issue  ;  and  in  the  latter  case 
the  notice  of  set  olT. 

At  common  law,  if  the  plaintiff  was  indebted  to  the  defendant  in 
as  much,  or  even  more  than  the  defendant  owed  to  him,  yet  he  had 
no  method  of  striking  a  balance  :  the  only  way  of  obtainin''  relief 
was  by  going  into  a  court  of  equity''.  To  remedy  this  inconvenience 
it  was  enacted  by  the  statute  2  Geo.  II.  c.  22.  §  13.  that  "  where 
*'  there  are  mutual  debts  between  the  plaintiff"  and  dehMidant  or  if 
"  cither  party  sue  or  be  sued  as  executor  or  administrator  where 
"  there  are  mutual  debts  between  the  testator  or  intestate  and  either 
*'  party,  one  debt  may  be  set  against  the  other  ;  and  such  matter  may 
"  be  given  in  evidence  upon  the  general  issue,  or  pleaded  in  bar  as 
"  the  nature  of  the  case  shall  recpiire,  so  as  at  the  time  of  j)leadin«r 
"  the  general  issue,  where  any  such  debt  of  the  jjlainiilf,  his  testator 
"  or  intestate,  is  intended  to  be  insisted  on  in  evidence,  notice  shall 
*'  be  given  of  the  particular  sum  or  debt  so  intended  to  be  insisted  on, 
•'  and  upon  what  account  it  became  due  ;  or  otherwise  such  matter 
"  shall  not  be  allowed  in  evidence  upon  the  general  issue."  This 
clause  was  made  perpetual  by  the  8  Geo.  II.  c.  24.  §  4. :  and  it 
having  been  doubted,  whether  mutual  debts  of  a  different  nature 
could  be  set  against  each  other,  it  was  by  the  last-mentioned  statute'^ 
further  enacted  and  declared,  "  that  by  virtue  of  the  said  clause 
"  mutual  debts  may  be  set  against  each  other,  either  by  being  pleaded 
*'  in  bar,  or  given  in  evidence  on  the  general  issue,  in  the  manner 
"  therein  mentioned,  notwithstanding   that  such   debts   are  deemed 

»  2Salk.  316.  c  Co.  Lit.  303.  b. 

b  Id.  022, 3.     1    Ld.  Rayiu.    264.  S.  C.  <*  2  Bur.  620.  4  Bui.  22  JO. 

Willes,  15.  ^  %5. 
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"  ill  liiw  to  Ijo  of  a  diirerent  nature ;  unless  in  cases  wliere  either 
«'  of  the  said  debts  shall  accrue  by  reason  of  a  penalty,  contained 
"  in  any  bond  or  specialty;  and  in  all  cases,  where  either  the  debt 
"  for  which  the  action  hath  been  or  shall  be  brought,  or  the  debt 
*'  intiMKUul  to  be  set  against  the  same,  hath  accrued,  or  shall  accrue, 
'*  by  reason  of  any  such  penalty,  the  debt  intended  to  be  set  off  shall 
"  be  pleaded  in  bar ;  in  which  plea  shall  be  shewn,  how  much  is 
**  truly  and  justly  due  on  cither  side  :  and  in  case  the  plaintiff  shall 
**  recover  in  any  such  action  or  suit,  judgment  shall  be  entered  for 
"  no  more  than  shall  appear  to  be  truly  and  justly  due  to  him,  after 
^*  one  debt  being  set  against  the  other  as  aforesaid''." 

The  actions  in  which  a  set  off  is  allowable  upon  these  statutes  are 
debt,  covenant,  and  assumpsit  for  the  non-i)ayinent  of  money  ;  and 
the  demand  intended  to  be  set  off  must  be  liquidated*",  and  such  as 
might  have  been  made  the  subject  of  one  or  other  of  these  actions. 
A  set  oir  therefore  is  never  allowed  in  actions  of  trespass,  or 
u[)oi\  the  case:  nor  in  debt  on  bond  conditioned  for  the  per- 
formance of  covenants'^,  &c. ;  nor  in  covenant,  or  assumpsit  for 
general  damages'':  And  a  penalty^  or  uncertain  damagesf,  cannot 
be  made  the  subject  of  a  set  off.  But  where  a  bond  is  conditioned 
for  the  payment  of  an  annuity^,  or  of  liquidated  damages'",  a  set  off 
may  be  allowed  :  And  a  judgment  may  be  pleaded  by  way  of  set  off, 
though  a  writ  of  error  be  pending  thereon'.  The  statutes  of  set  off 
do  not  extend  to  an  action  of  replevin^.  But  to  an  avowry  or  cogni- 
zance for  rent,  the  plaintiff  in  replevin  may  plead  in  bar  the  payment 
of  ground  rent',  or  of  an  annuity  charged  on  the  premises'"  ;  or  of 
land  tax,  &:c.  paid  for  the  same,  after  the  rent  distrained  for  had  be- 
come due,  or  whilst  it  was  accruing ;  though  any  previous  payment 
of  land  tax,  &c.  caiuiot  be  pleaded  in  bar  of  an  avowry  or  cognizance 
for  rent  subsecpiently  due".     A   debt   barred  by  the   statute  of  limi- 

»  The  day  after  the  last  act  passed,  Lord  Rep.  207.  1  Taunt.  157. 

Hardwicke,  Ch.  J.    delivered  the  opinion  of  5  2  Bur.  820. 

the  court  of  King's   Bench,  tliat  a  debt  by  h  o  Durnf.  &  East,  52. 

simple  contract  might,  by  the  former  act,  >  Reynold)   v.  Beerling,  M.  25    Geo.  III. 

have  been  set  off  against  a  specialty  debt.  K.  B.  3  Durnf.  8c  East,  138.  in  notis:  but  see 

Brown  &  Holyoak,  8  Geo.  II.    Bui.  Ni.  Pri.  2  H.  Blac.  372. 

179.  Willes,262,  3.  2  Blac.  Rep.  871.  ^  Barnes,  450.  Bui.   M.  Pri.  181.    S.  C. 

••  Peake's  Cas.  Ni.  Pri.  41.  Graham  v.  Fraine,  H.  24  Geo.  II.  Laycock  v. 

«=  Bui.  A'i. /^ri.  179.  WilIes,26I.  Tuffnell,   H.    27    Geo.  III.  K.  B.     2   Chit. 

«<  1  Esp.  Rep.  378.  3  Campb.329.  5  Maule  Rep.  531.  and  see  4  Durnf.  &  East,  512. 

&  Sel.  439.   2  Chit,  Rep.   161.   5  Barn.  &  faj.  S.  C.  cited. 

Aid.  93.  but  see  1  East,  375.  1  4  Durnf.  &  East,  511. 

•  2  S"""-  1024.  ,„  Q  Taunt.  524.  2  Marsh.  220.  S.  C. 

f  1    Blac.  Rep.    394.   2  Blac,  Rep,  910,  n  j  Barn.  &  Aid.  123.   3  Moore,   278.   1 

Cowp.   56.  6  Durnf.  &    East,   488.  4  E.p.  Urod.  &  Ding.  37.  S.  C.  3  Barn.  &  Aid.  516. 
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tations  cannot  he  set  off;  and  if  it  be  pleaded  in  bar  to  the  action,  tlie 
plaintiff  may  reply  the  statute  of  limitations";  or  if  i^iven  in  evidence 
on  a  notice  of  sot  off,  it  may  be  ohjocted  to  at  the  trial''. 

In  order  (o  set  off  a  debt,  it  is  necessary  that  it  sliould  have  existed 
at  the  time  of  the  commencement  of  the  action  ;  it  haviiii''  been  de- 
termined, thiit  a  plea  of  set  off,  statin<^  that  the  plaintill'was  indebted 
to  the  defendiint  at  the  time  of  plea  pleaded,  is  bad''.  And  the  debts 
sued  for,  and  intended  to  be  set  off,  must  be  mutual,  and  due 
in  the  same  right :  therefore,  a  joint  debt  cannot  be  set  off  ajfainst 
a  separate  demand,  nor  a  separate  debt  a^^ainst  a  joint  one**, 
unless  it  be  so  agreed  by  the  parties";  but  a  debt  due  to  a  defendant 
as  surviving  partner,  may  be  set  off  against  a  demand  on  him  in  his 
own  right*,  and  vice  versd'^.  A  policy  broker,  who  makes  an  in- 
surance in  his  own  name  for  the  benefit  of  his  |)rincipal,  and  has  a 
del  credere  commission,  may  it  seems  set  off  the  amount  of  losses 
and  returns  of  premium,  in  an  action  brought  against  him  by  an 
underwriter  for  premiums.  liut  where  the  insurance  is  made  by  the 
broker  in  tlie  wwmo.  of  his  j)rincipal'',  or  he  has  not  a  commission  del 
credere',  tlie  losses  and  returns  of  j)remium,  not  being  a  mutual 
debt,  (':uinot  be  made  the  subject  of  a  set  off.  So,  if  an  action  be 
brought  against  a  j)olicy  broker,  by  the  assignees  or  executors  of  an 
underwriter,  for  premiums,  where  the  insurance  was  made  by  the 
broker  in  his  own  name  on  a  del  credere  commission,  the  defendant 
may  sot  off  the  amount  of  losses  happening  and  adjusted,  or  returns 
of  premium  becoming  due,  before  the  bankruptcy,  or  in  the  life-time 
of  the  testator"*^.  But  a  loss  happening  before  the  bankruptcy,  camiot 
be  set  off,  in  an  action  brought  by  the  assignees  of  an  underwriter 
against  a  broker,  for  premiums  due  to  the  bankruj)t,  where  the 
insurance  was  made  in  the  name  of  the  assured,  and  the  broker  was 
not  intrusted  with  the  jjolicy,  though  he  had  a  del  credere  com- 
mission, and  had  j)aid  the  loss  to  the  assured  before  the  bank- 
ruptcy' ;  nor  where  the  insurance  was  made  by  the  broker  as  aorentj 

and  see  4  Moorc,  431.  C>  Rrod.  &,  Bins-  69.  &  F.ast,47f). 

S.  C.   '2  Chit.  Rep.  531.  (^ay.  ''   1    Maule    &.  Sel.   494.  2   Manie  5c  Scl. 

"  Q,  Sir.  1271.  112.  and  see  4  Taunt.  242.  4  Maule  &  Scl. 

b  Bill.  Ni.  P'i.  130.  5G6.   7  Taunt.  478. 

c  3  Durnf.  &  East,  ISG.  and  see  1   Cini^.  i   h''il.''on  &  other.*,  assignees,  v.  Crei"hton 

93.  &■  others,   M.    23  Geo.  III.    K.  B.    Marsh. 

"^  5  Mnnle&Sel.   4.'59.  but  see    Pc.nke's  Insur.  1  Ed.  p.  204.    If)  East,  3S2. 

Cas.Ni.Pri.  197.  2  Esp.  Rep.  4G9.  594.  ''   1  Durnf.   &  Ejist,  115.  285.   2  Campb. 

e  2  Taunt.  170.  5S6.  and  see   12  East,  507.  4  Taunt.   584. 

f  5  Durnf.  &  East,  493.  1  Esp.  Rep.  47.  6  Taunt.  443.  2  Marsli.  138.  S.  C. 

g  G  Durnf.  &  East,  582.  and  sec  2  Durnf.  '  7  Taunt.  478.  1  Moore,  178.  S.  C. 
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without  a  del  credere  commission,  and  there  had  been  no  adjust- 
ment, though  tlje  loss  took  place  before  the  bankruptcy,  and  though 
the  policy  had  always  remained  in  the  hands  of  the  broker,  and  he 
had  actually  paid  the  amount  of  the  loss  to  his  principal".  And  a 
broker  who  is  indebted  to  the  assignees  of  a  bankrupt,  for  premiums 
due  to  them  upon  policies  subscribed  by  the  bankrupt  before  his 
bankruptcy,  is  not  entitled  to  set  off  returns  of  premium  due  upon 
the  arrival  of  shij)s  alter  the  bankrui)tcy''.  So,  in  an  action  by  the 
executors  of  an  underwriter  against  a  broker,  for  premiums  due  on 
policies  subscribed  by  the  testator,  the  defendant  cannot  set  off 
returns  of  premium  which  became  due  after  the  testator's  death*^ : 
and  it  makes  no  difference  in  this  repect,  that  the  policies  were 
effected  under  a  del  credere  commission''.  Where  the  defendant 
purchased  as  broker  for  U,  the  goods  of  A,  for  whom  he  sold  them 
under  a  del  credere  commission,  and  did  not  disclose  at  the  time 
the  name  of  A,  but  disclosed  it  soon  after,  and  paid  A  the  price 
of  the  goods,  without  any  directions  from  B,  the  court  held,  that 
in  an  action  by  the  assignees  of  Z?,  to  recover  the  balance  due 
upon  a  resale  of  the  goods,  made  by  the  defendant  on  account  of  B, 
the  defendant  was  not  entitled  to  set  off  the  money  paid  to  ^, 
either  under  the  statute  2  Geo.  II.  c.  22.  §  13.  or  5  Geo.  II.  c.  30. 
§  26^ 

In  an  action  of  debt  against  a  man  on  his  own  bond,  he  is  not 
allowed  to  set  off  a  debt  due  to  him  in  right  of  his  wife*" :  And  a 
debt  owing  by  the  wife  dum  sola,  cannot  be  set  off  in  an  action 
brought  by  the  husband  alone,  unless  he  has  promised  to  pay  the 
debt  after  marriage,  and  thereby  made  it  his  own^.  Neither,  for  the 
same  reason,  can  a  defendant,  sued  as  executor  or  administrator,  set 
off'  a  debt  due  to  himself  personally  ;  nor,  if  sued  for  his  own  debt, 
can  he  set  off  what  is  due  to  him  as  executor  or  administrator  :  And 
where  an  executor  sues  for  a  cause  of  action  arising  after  the  testa- 
tor's death,  the  defendant  cannot  set  off  a  debt  due  to  him  from  the 
testator*".  The  defendant  cannot  plead  by  way  of  set  off,  a  bond 
debt  of  the  plaintiff",  assigned  to  the  defendant  by  another,  to  whom 
and  for  whose  use  it  was  originally  given'.  But  where  an  action  is 
brought  by  or  against  a  trustee,  a  set  off"  may  be  made,  of  money  due 

a  4  Campb.  396.  6  Taunt.  519.  2  Marsh.  e  4  Maule  &  Sel.  566. 

213.  S.  C.  f  Bul..Vi.  Pri.  179. 

^  4  Taunt.  534.  ?  '2  Esp.  Rip.  594. 

c  6  Taunt,  448.  2  Marsh.  138.  Holt  Ni.  h  VVilles,   103.    Cas.   Pr.  C.  P.   151.  Pr. 

Pri.  88.  S.  C.  Keg.  263.  S.  C.    and  see  Willes,  106.  (I.) 

d  f)  Taunt.  451.  2  Marsh.  141.  S.  C.  Holt  264.  (a).  Bui.  Ni.  Pri.  180. 
Ni.  Pri.  89.  n.  M6  East,  56. 
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(o  or  from  the  cesttty  que  trust'.  And  wliere  goods  belonging-  partly 
to  A  and  partly  to  /i,  were  put  up  to  auction  at  A's  house,  havin"- 
been  entered  at  the  excise  in  A's  name,  and  the  catalogue  stated 
them  to  be  all  the  property  of  A,  and  C,  being  a  creditor  of  ./,  pur- 
chased several  of  the  articles,  without  being  informed  that  jjart  of 
them  were  the  property  of  B,  it  was  holden,  that  under  these  cir- 
cumstances, the  purchaser  was  entitled  to  set  off,  in  an  action  brouHit 
by  the  auctioneer,  the  debt  due  to  him  from  A^'.  It  was  formerly 
holden,  that  a  set  olf  could  not  be  allowed,  as  against  the  assi'^nces 
of  a  bankrupt'' ;  but  it  has  since  been  determined,  that  in  an  action 
at  their  suit,  the  defendant  may  set  oft'  a  debt  due  to  him  at  the  time 
of  the  bankruptcy':  And  where  an  insured,  being  indebted  to  tlie 
underwriter  on  a  balance  of  accounts,  becomes  bankrupt,  if  a  loss 
afterwards  haj)pen,  the  underwriter,  in  an  action  by  the  assignees 
may  deduct  the  balance  due  to  him,  from  the  amount  of  his  subscrip- 
tion*. So,  a  sale  of  the  property  of  a  bankruj)!  after  an  act  of  bank- 
ruptcy, but  more  than  two  months  before  the  commission  issued  is 
since  the  46  Geo.  III.  c  135.  §  1.  a  sale  by  the  bankrupt,  and  nut 
by  the  assignee  ;  and  a  creditor  of  the  bankrupt,  liavin"  become  a 
purchaser,  was  holden,  in  an  action  brought  by  the  assignee  for  the 
value  of  the  goods,  to  be  entitled  to  set  olf  against  such  claim  the 
debt  due  to  him  from  the  bankrupt ;  this  constituting  a  mutua!  credit 
between  the  bankrupt  and  such  creditor,  within  the  meaniri"-  of  (he 
above  statute^.  But  a  note  indorsed  to  the  defendant  after  the 
bankruptcy,  cannot  be  setoff"";  nor  cash  notes  issued  by  the  bank- 
rupt before  his  bankruptcy,  and  payable  to  bearer,  unless  the  defen- 
dant shew  further,  that  such  notes  came  to  his  hands  before  the  bank- 
rui)tcy'\  To  enable  the  holder  of  a  bankrupt's  acceptances  to  avail 
himself  of  them,  in  an  action  by  the  assignees  against  himself  on  his 
own  acceptance,  he  must  clearly  prove,  either  that  the  obli"-ation  to 
pay  the  bankrupt's  acce|)tances  subsisted  before  the  bankruptcy  to 
bring  the  case  within  the  ordinary  law  of  set  off",  or  that  there  was 
some  connection  in  the  origin  of  the  transaction,  to  bring  it  within  the 
cases  of  mutual  credit.' 

\Vhen   either  of  the  debts  accrues  by  reason  of  a  penalty,  the  debt 
intended  to  be  set  olf  must  be  pleaded  in  bar  ;  and  the  defendant  in 

"  I  Durnf.  &c  East,  622.  and  see  Willts,  eo   Marsh.    561.  3    Maule   &   Sel.  498. 

400.  2  lilsp.   R,p.   3J7.  7   Dtirnf.   &   Kast,  3  P. ico,  227.  S.  C.  4  Taunt.  775.  contra. 

359.  S.  C.  2  Chit.  Re;,.  387.  7  Taunt.  245.  f  §  3.   ]  V,,^v^^.   &   Aid.   471.    aud    see   2 

2  Marsh.  301.  S.  C.  Cliit.  Rep.  3S7. 

"  7  Taunt.  243.  2  Marsh.  501.  S.  C.  8  2  Sir.   1234. 

«=  1  Wils.  155.  h  G  Durnf.  &  East,  57. 
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his  plea,  must  aver  what  is  really  due" :  which  averment  has  heen 
hohlen  to  be  traversable'*,  though  laid  under  a  videlicet".  But  in  all 
other  cases,  the  defendant  may  either  plead  or  give  notice  of  set  off, 
at  his  election''.  And  where,  to  debt  on  bond,  the  defendant  pleaded 
a  set  off,  and  that  1100/.  was  due  and  no  more,  and  the  plaintiff  re- 
plied generally  that  a  larger  sum  was  due,  to  wit,  the  sum  of  1750^ 
it  was  ruled,  tliat  the  plaintiff  was  bound  to  prove  that  more  than 
1 100/.  was  due/.  If,  at  the  time  of  the  action  brought,  a  larger  sum 
was  due  from  the  j)laintiff  to  the  defendant,  than  from  hira  to  the 
plaintiff,  the  action  being  barred,  it  seems  more  proper  to  plead  the 
set  off;  and  it  is  usually  pleaded  in  country  causes,  to  save  the 
trouble  and  expence  of  proving  the  service  of  a  notice.  But  where 
the  sum  intended  to  be  set  off  is  less  than  that  for  which  the  action 
is  brought,  a  notice  of  set  off  should  be  given*^:  And  it  may  be  given 
in  every  case  where  the  general  issue  is  pleaded,  whether  as  a  single 
plea  or  otlierwise^.  The  plea  of  nun  est  factum,  in  covenant  for 
non-j)ayment  of  rent,  is  not  considered  as  a  general  issue,  under 
whiiii  the  defendant  can  give  a  notice  of  set  off:  for  in  covenant 
there  is  properly  speaking  no  general  issue'';  and  if  a  verdict  were 
found  thereon  for  the  plaintiff,  there  would  be  no  means,  in  entering 
up  the  judgment,  of  setting  off  the  debt  due  to  the  defendant". 

The  notice  of  set  off  should  regularly  be  given  with,  or  at  the  time 
of  pleading  the  general  issue'' :  Though  if  it  be  not  then  given,  the 
court,  on  motion,  will  give  the  defendant  leave  to  withdraw  the  gene- 
ral issue,  and  plead  it  again  with  a  notice  of  set  off' :  and  such  notice 
may  be  given  with  the  general  issue,  after  the  defendant  has  been 
ruled  to  abide  by  his  plea"".  In  point  of  form,  a  notice  of  set  off  should 
be  almost  as  certain  as  a  declaration  :  therefore,  where  the  notice  of 
set  off  was  in  these  words,  "  Take  notice  that  you  are  indebted  to 
"  me,  for  the  use  and  occupation  of  an  house,  for  a  long  time  held  and 
"  enjoyed,  and  now  lately  elapsed ;"  it  was  deemed  insufficient"  :  and 
it  afterwards  appearing,  that  the  debt  intended  to  have  been  set  off 
was  rent  reserved  on  a  lease  by  indenture,  which  was  not  mentioned 
in  the  notice,  the  chief  justice  said  it  was  bad  on  that  account  also  ; 

»  Slat.  8  Geo.  II.  c.  U.   §  5.  '1  Stark.  Ki.  Prl.  31].  5  iMauie  &  Se!. 

*>  3  Duinf.  &c  East,  65.  164.  2  Chit.  Rep.  388.  S.  C.  but  see  Bui.  Ni. 
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for  if  this  liad  been  shewn,  the  plainlifT  miijjht  probably  liave  proved 
an  eviction,  or  some  other  matter  to  avoid  the  demand'.  The  notice 
of  set  off  is  usually  written  under  the  plea,  and  delivered  therewith 
to  the  ])laintifF's  attorney  ;  and  a  copy  of  the  notice  shouhl  be  kept 
by  the  defendant's  attorney,  it  l^eing  necessary  to  prove  tlie  delivery 
of  it  at  the  trial  of  the  cause''. 

When  the  defendant  has  a  set  off  against  the  plaintiff,  of  which  he 
gives  notice,  but  does  not  appear  at  the  trial  to  offer  evidence  in  sup- 
port of  it,  the  plaintiff  may  either  take  a  verdict  for  the  whole  sum 
lie  proves  to  be  due  to  him,  subject  to  be  reduced  to  the  sum  really 
due  on  a  balance  of  accounts,  if  the  defendant  will  afterwards  enter 
into  a  rule  not  to  sue  for  the  debt  intended  to  be  set  off;  or,  it  is  said 
lie  may  take  a  verdict  for  the  smaller  sum,  with  a  special  indorsement 
on  the  posteuy  as  a  foundation  for  the  court  to  order  a  stay  of  pro- 
ceedings, if  another  action  should  be  brought  for  the  amount  of  the 
set  off^ 

Besides  the  notice  of  set  off,  it  is  sometimes  necessary,  in  actions 
brought  by  or  against  the  assignees  of  a  bankrupt,  for  the  other 
party  to  give  a  notice  in  writing,  of  his  intention  to  dispute  the  pe- 
titioning creditor's  debt,    trading,    or  act  of    bankruptcy ;    it   being 
enacted  by  the  statute  49  Geo.  III.  c.  121.  §  10.  that  "  in  any  action 
"  brought  by  or  against  any  assignee  of  a  bankrupt,  the  commission 
"  of  bankruptcy,  and  the  proceedings  of  the  commissioners  under  the 
"  same,  shall  be  evidence  to  be  received  of  the  petitioning  creditor's 
*'  debt,  and  of  the  trading  and  bankruptcy  of  such  bankrupt,  unless 
"  the  other  party  in  such  action  shall,  if  defendant,  at  or  before  the 
"  time  of  his  jjleading  to  such  action,  and  if  plaintiff,  before  issue 
*'  joined  in  such  action,  give  notice  to  such  assignee,  that  he  intends 
"  to  dispute  such  matters,  or  any  of  them'' :  and  where  such  notice 
"  shall  have  been   given,  if  such  assignee  shall  at  the  trial  prove  the 
*'  matter  so  disputed,  or  the  other  party  shall  at  the  trial  admit  the 
"  same,  the  judge,  before  whom  the  cause  shall  be  tried,  shall,  if  he 
*'  shall  see  fit,  grant  a  certificate  that  such  proof  or  admission  was 
"  made  upon  such  trial,   and  such  assignee  shall  be  entitled  to  the 
"  costs,  to  be  taxed  by  the  proper  officer,  occasioned  by  such  notice  ; 
*'  and  such  costs  shall,  in  case  the  assignee  shall  obtain  a  verdict,   be 
"  added  to  his  costs,  and,  if  the  other  party  shall  obtain  a  verdict,  shall 

■  And  see  2  Esp.  Rep.  560.  569.  Cliap.  XX.  p.  769,  &c. 

^  1  Cromp.    160.  And  see  further,   as  to  *=  1  Campb.  252.    and  see  1   Cliit.  Rep. 

the  notice  of  set  off,    Lawes    on  Pleading,  178. 
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«  be  set  off  or  deducted  from  the  costs  which  such  other  party  wouki 
"  oUierwise  he  entitled  to  receive  from  such  assignee'"."  In  a  case 
arisin"-  upon  this  act  of  parliament,  where  the  general  issue  had  been 
pleaded  before  the  passing  of  the  act,  it  was  deemed  unnecessary  for 
the  plaintiff  to  prove  the  petitioning  creditor's  debt,  trading,  or  act  of 
bankruptcy  ;  but  a  judge,  under  these  circumstances,  would  have 
given  the  defendant  leave  to  withdraw  his  plea,  and  plead  it  de  novo, 
with  the  notice  required  by  the  act^.  So,  in  a  case  which  occurred 
after  the  passing  of  the  act,  where  a  defendant,  in  an  action  by  the 
assignees  of  a  bankrupt,  pleaded  the  general  issue,  without  giving 
notice  of  his  intention  to  dispute  the  bankruptcy,  but  before  the  time 
for  pleading  had  expired,  delivered  the  general  issue  again,  with  notice 
of  his  intention,  such  notice  was  deemed  insuHicient'' :  The  defendant 
in  such  case  ought  to  have  moved  for  leave  to  withdraw  his  plea,  &,c.''. 
And  a  notice  by  the  plainlifT,  of  his  intention  to  dispute  the  act  of 
bankruptcy,  served  at  the  same  time  the  issue  is  delivered,  with 
notice  of  trial  on  the  back  of  it,  is  not  sufficient :  It  must  be  given 
before  issue  joined*^.  The  notice  may  be  served  on  the  assignee, 
by  delivery  to  his  attorney'^  :  but  service  of  the  notice,  by  leaving 
H  with  a  maid  servant  at  the  dwelling  house  of  the  assignee,  is 
not  sufficienf^.  And  the  notice  given  by  a  defendant  under  the 
above  act,  is  not  to  be  considered  as  part  of  his  regular  evidence  in 
the  cause ;  but  may  be  proved  at  the  beginning  of  the  trial,  and  im- 
mediately puts  the  plaintiff  upon  strict  proof  of  the  trading,  petitioning 
creditor's  debt,  or  act  of  bankruptcy*.  When  the  assignees  of  a 
bankrupt  are  nonsuited,  they  are  not  entitled,  under  the  above  act,  to 
the  costs  of  proving,  after  notice,  the  petitioning  creditor's  debt, 
trading,  and  act  of  bankruptcy^ 

In  an  action  of  trespass,  brought  by  a  bankrupt  against  his  as- 
signees, to  try  the  validy  of  the  commission'^,  or  in  trover  by  a 
third  person  against  the  assignees'*,  although  they  are  not  named 
as  assignees  on  the  record,  if  the  plaintiff  do  not  give  any  notice 
under  the  above  act,  the  commission  and  proceedings  under  it  are 
prima  facie  evidence  for  the  defendant,  to  prove  the  trading,  pe- 
titioning creditor's  debt,  and  act  of  bankruptcy  ;  though  the  plaintiff 
may  notwithstanding  call  witnesses  to  contradict  the  depositions  re- 
specting them'.     So,  in  an  action  against  the  assignees  of  a  bankrupt 

a  2  Campb.  184.  and  see  id.  325.  VVightw.  «  2  Campb.  324. 

^^-  {  3  Moore,  GO  1 .  1  Bred.  &  Ring.  275.  S.  C. 

^  1  Stark.  Ni.  Pri,  328.  g  3  Campb.  251.  4  Campb.  207. 

c  4  Campb.  207.  h  J  Qo^^  04. 

d  STuunt.  52G.  i  3  Campb.  424. 
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and  their  servants,  the  pioceedinn^s  may  be  read  in  evidenceV  where 
no  notice  has  been  given  under  the  statute,  of  the  plaintilf's  intention 
to  dispute  the  bankruptcy,  althoiij^h  there  are  other  defendants  on  the 
record,  besides  the  assignees' :  And  where  the  defendant,  in  an  action 
at   the  suit  of    the  assignee  of    a  bankrupt,    for  the  balance  of    an 
account,  had  attended  a  meeting  of  the  commissioners,  and  exhibited 
the  account  between  him   and  the  bankrupt,  and  afterwards   made  a 
part  payment  to  the  plaintiff'  on  that  account ;  the  court  held,  that 
this  was  prima  fade  evidence,    as    against  the  defendant,  that  the 
])laintifr  was  assignee,  and  that  it  was  not  necessary  to  produce  the 
proceedings  under  ihe  commission,  the  defendant  not  having  given 
notice   of  his  intention  to  dispute  the  bankruj)tc)''.     liut  where  the 
assignees  are  no  jiarties  to  the  record,    and  their  title  only  incidentally 
comes  in  question   in  the  course  of  the  defence,  it  must  be  proved  in 
the  same  manner  as  before  the  statute  ;  alihough  no  notice  of  con- 
testing the  bankruptcy  has  been  given  by  the  opposite  party*^ :    And 
the  defendant,    though  he  has    not    given  notice  that  he  intends  to 
dispute  the  proceedings  under  the  commission,   may  nevertheless  give 
evidence  to  disprove  the  act  of  bankruj)tcy''.     If  no  notice  be  given, 
that  the  validity  of  the   commission  is  meant   to    be  disputed,   the 
petitioning  creditor's  debt  is  held  to  be  sutiicienily  proved,  by  the  de- 
position of  the  j)etitioning  creditor  himself  before  the  commissioners'" : 
But  then  it  ought  to  appear  from  the  deposition,   that  the  petitioning 
creditor's  debt  was  due  at  the  time  of  the  act  of  bankruptcy^     And 
a  deposition  stating  that  the  bankrupt  absented  himself,  and  admitted 
that  he  did    so  for  the  purpose  of   avoiding  his  creditors,    but   not 
specifying  the  time  of  such  admission,  is  not  prima  facie   evidence 
to  prove  the  act  of  bankruptcy".     In  an  action  by  a  bankrupt  against 
his  assignees,  to  try  the  validity  of  the  commission,  where  notice  is 
given  only  to  dispute  the  act  of  bankruptcy,    and  the  defendants  read 
the  two  depositions  on  the  file  of  the  proceedings,  which  prove  the 
trading  and  petitioning  creditor's  debt,  the  residue  of  the  proceedings 
arc  not  to  be  considered  in  evidence,  and   the  plaintiff's  counsel  has 
no  right  to  inspect  them''. 

The  general  issue  is  engrossed    on  four-penny  stamped  i)aper', 
and  delivered,   in  the  King's  Bench,  to  the  plainliff''s  attorney,  or  cn- 

»  2  Stark.  Ni.  Pri.  182.  f  1  Stark.  Ni.  Pri.  456. 

b  1  Barn.  &  Aid.  677.  B  Id.  333. 

«  4  Taunt.  741.  ''4  Catapb.  191. 

d  2  Maulc  &  Sci.  J66.   lloll  A(.  Pn,   IVD.  *  bb  Geo.   III.  c.   184.  Sched.  Pan  II.  § 

^  'iCampb.  493.  HI. 
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tcrcd  ii»,tlic  (rcner&l  issue  book,  kept  by  the  clerk  of  the  judgments* ; 
and  iiccil  not  be  signed  by  counsel.  There  are  also  certain  common 
ulcus  ill  that  court,  which  need  not  be  so  signed  ;  such  as  plene  ad- 
miiiisliacity  bankruptcy  in  the  defendant'',  a  special  non  est  factum, 
aolcit  ad  diem'',  cumperuit  ad  diem  to  a  bail  bond'',  or  nul  tiel 
record  to  an  action  on  a  judgment  or  recognizance ;  in  covenant, 
when  the  pica  concludes  to  the  country  ;  and  in  trespass,  son  as- 
sault demesne,  liberum  tenementum,  or  not  guilty  to  a  new  assign- 
ment. These  pleas  must  be  delivered  to  the  plaintiff's  attorney  ;  and 
not  entered  in  the  general  issue  book,  ov  filed  in  the  office  of  the  clerk, 
of  the  papers  :  and  if  they  be  so  entered  or  filed,  the  plaintiff  is  not 
bound  to  notice  them,  but  may  sign  judgment  as  for  want  of  a  pIea^ 
All  pleas  and  demurrers  upon  writs  of  error,  scire  facias,  and 
audita  querela,  ought  also  to  be  delivered,  in  the  King's  Benchf: 
and,  by  a  late  rule  of  that  court%  pleas  cannot  be  delivered  after  ten 
o'clock  at  night.  But,  except  in  the  foregoing  cases,  all  special 
jjjeas  must  be  signed  by  counsel'' ;  and  Jiled,  on  four-penny  stamped 
])aper',  in  the  office  of  the  clerk  of  the  papers'*,  who  makes  copies  ot" 
them,  if  required,  on  paper  so  stamped,  for  the  plaintiff's  attorney  : 
And  all  double  pleas  must  be  filed,  and  not  merely  delivered  to  the 
plaintiff's  attorney  ;  though  two  pleas  be  pleaded,  which  separately 
need  only  have  been  delivered'.  But  where  an  avowry  was  not  filed, 
but  delivered  to  the  plaintiff's  attorney,  and  on  demand  of  plea  in 
bar,  and  to  know  if  defendant's  attorney  might  sign  judgment  of  non 
pros,  or  whether  plaintiff  would  save  that  expense,  by  paying  the  rent 
and  costs  then  incurred,  plaintiff's  attorney  told  him,  he  might  sign 
judgment  if  he  pleased,  which  he  accordingly  did  ;  the  court,  under 
these  circumstances,  discharged  the  rule  for  setting  aside  the  judgment, 
with  costs'". 

In  the  Common  Pleas,  all  pleas,  whether  general  or  special,  are 
either  delivered  to  the  plaintiff's  attorney,  or  filed  with  the  prothono- 
taries,  on  four-penny  stamj)ed  paper  :  The  general  issue,  when  de- 
livered to  the  plaintiff's  attorney,  must  be  drawn  up  at  length,  in  the 

»  R.T.  5  &  G  Geo.  II,  fbj.  K.  B.  1  Chit.  hR.  e.  ]8  Car.  U.K.  B.  2  Chit.  Rep.  3 19. 

^^P-  '^'•^'  And  for  the  origin  and  reason  of  the  signa- 

^  6  Diirnf.  &  East,  496.  1  Chit.  Rep.  225.   '    ture  of  pleas  by  counsel,  see  2  Wils.  74.  2 

'^  5  Durnf.  &  East,  661.  Barn.  &  Aid.  392.  1  Chit.  Rep,  211.  S.  C. 

«»  2  Barn.  &  Aid.  392.  1   Chit.  Rep.  Qll.  i  55  Geo.  III.  c.  184.  Sched.  Part  II.  §  III. 

S-  C.  k  R.  1'.  2  Jac.  I.  R.  T.  16  Car.  II.  R.  M.  2 

«  5  Durnf.  &  East,  661.  2  Barn.  &  Aid.  W.  &  M.  K.  B. 
392.  1  Chit.  Rep.  211 .  S.  C.  Id.  225.  S.  P.  2  1  2  East,  225. 

Chit.  Rep.  295.  m  Kingsbury  v.  Vanbergh,  E.  22  Geo.  III. 

'  R.T.  12  W.  III. /'r,;.  K.  B.  K.  B. 

e  R.  .M.  41  Geo.  HI.  K.  B.  I  Last,  132. 
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same  matuter  as  when  it  is  filed  in  the  office* :  And,  except  where 
the  defendant  a|)|)ears  in  person,  all  pleas  must  be  pleaded  in  the 
name  of  an  attorney  of  this  court''.  The  following  pleas  did  not 
formerly  require  a  Serjeant's  hand,  viz.  comperuit  ad  diem,  son 
assault  demesne,  pie  lie  administravit,  riens  per  discent,  ne  uiiques 
executor  or  administrator,  nul  tiel  record,  per  m,inas,  per  duress, 
infra  wtatem  and  solvit  ad  diem'^.  But  it  is  now  usual  to  sij^n  all 
these  pleas,  except  comperuit  ad  diem,  nul  tiel  record'\  and  solvit 
ad  diem',  which  are  considered  as  general  issues ;  and  it  has  been 
determined,  that  a  ))lea  of  non  assum.psit  infra  sex  annas',  or  plea 
of  bankruptcy  in  (he  defendants,  must  in  this  court  be  signed  by  a 
Serjeant ;  although  the  latter  plea  need  not,  we  have  seen^,  be  signed 
by  counsel  in  the  King's  Bench.  So,  all  double  pleas  arc  required  to 
be  signed  by  a  scrjeant'  :  and  if  a  j)lea,  which  ought  to  be  signed,  be 
delivered  or  filed  without  a  Serjeant's  hand,  the  plaintitl  may  sign 
judgment,  as  if  no  plea  had  been  pleaded'' :  And  although  a  defendant 
^londuct  his  cause  in  person,  yet  if  he  file  a  special  l>lea,  it  is  a  nullity, 
unless  it  be  signed  by  a  serjeant  or  counsel'. 

In  the  King's  Bench,  the  defendant  cannot  commonly  waive  the 
general  issue,  or  a  general  demurrer,  and  instead  thereof  give  a  spe- 
cial pica  or  demurrer™  :  but  it  is  said,  that  if  the  general  issue  be  not 
entered,  the  defendant  may  waive  it,  and  plead  specially,  without 
leave  of  the  court,  in  four  days" ;  or,  tis  it  should  seem,  before  the  ad- 
journment day  of  the  terra",  or  within  the  first^ue  days  of  the  ensuing 
term'' ;  and  even  afterwards,  where  it  is  not  to  the  prejudice  or  delay 
of  the  plaintiff,  the  defendant,  by  leave  of  the  court,  may  withdraw 
the  general  issue,  in  order  to  plead  specially'',  or  to  plead  it  again, 
with  a  notice  of  set  off%  or  of  the  defendant's  intention  to  dispute  the 
petitioning  creditor's  debt,  &c'.  or  upon  bringing  money  into  court'. 

a  Cas.  Pr.  C.  P.  126.  Pr.  Reg.  306.  S.  C.  ''  Pr.  Reg.  28'2. 

Barnes,  239.  S.  P.  '  Id.   3  Bos.    &  Pul.   171.  3  Taunt.  386. 

*»  Barnes,  259.  Pr.  Reg.  307.  S.  C.  /Inle,  Ante,  614. 

613.  but   see  3  Bos.  &  Pul.     111.    Ante,  »>  R.T.  3  &  6  Geo.  II.  fb).  K.  B.  1  Wils. 

^3.  fa).  29.  in  marg.  Rich.  Pr.  K.  B.  255. 

c  Cas.  Pr.  C.  P.  41.  Pr.  Rpg.  282,3.  S.  C.  «  1    Ld.  Raym.   674.  3  Salk.  211.  274. 

Barnes,  365.  S.  C. 

•^  2  Blac.  Rep.  816.  but  see  2  Wils,  74.  »  Say.  Rep.  87. 

contra.  P  Prax.  utr.  Band,  37.   R.  T.  5  &  6  Geo. 

e  5  Diinif.  &,  East,  663.  and  sec  Imp.  C.  II.  (bj.  K.  B. 

P.6Ed.239.  1  2  Str.   906.  1181.  1  Wils.    177.  254.  1 

'  Cas.  Pr.  C.  P.  41.  Blac.  Rep.  357. 

8  3  Bos.  &  Pul.  171.  '2Str.  1267. 

»«  Ante,'!2\.  •  ^'«/e,  721,  2. 

*  Imp.  C.  P.  6  Ed.  241.  »  '2  Str.  1271.  1  Wils.  254.  S.  C.  cited. 
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Hut,  on  a  motion  to  strike  out  the  plea  of  the  general  issue, 
luul  file  a  plea  that  (lie  plaintiQ'  was  convicted  of  felony,  the 
defenchint  must  produce  a  certified  copy  of  the  record  of  con- 
viction, and  prove  the  iilontity  of  the  party  convicted\  In 
the  Common  Pleas,  the  defendant  has  been  allowed,  under  cir- 
cumstances, to  withdraw  a  general  demurrer,  and  plead  the  general 
issue'' ;  or,  where  no  delay  or  inconvenience  would  arise,  to  withdraw 
the  "-eneral  issue  and  plead  specially'^,  or  plead  it  again  with  a  notice 
of  set  off,  or  upon  bringing  money  into  court*^,  or  to  add  a  special  plea 
to  those  already  pleaded^  But,  in  general,  the  court  will  not  permit  a 
demurrer  to  be  withdrawn,  after  a  trial  has  been  lost'  :  And  they  would 
not  formerly  have  given  the  defendant  leave  to  withdraw  the  general 
issue,  in  order  to  plead  it  again,  with  a  plea  of  the  statute  of  limitations'^. 
In  the  King's  Bench,  if  a  special  plea  or  special  demurrer  be  put 
in,  and  the  book  is  made  up,  and  delivered  to  the  defendant's  attor- 
ney, he  may,  by  the  ancient  practice  of  the  court,  if  not  under  terms 
of  pleading  issuably,  strike  out  t!ie  special  plea  or  demurrer,  and 
return  it  with  the  general  issue,  or  a  general  demurrer''.  To  prevent 
this,  if  the  defendant  plead  a  dilatory  or  frivolous  plea,  the  court  in 
terra-time,  or  a  judge  in  vacation",  will  order  him  to  abide  by  it,  or 
])lead  some  other  plea,  peremptorily,  on  the  morrow'' ;  or,  if  it  be  to- 
wards the  end  of  the  term,  (that  the  plaintiff  may  have  sufficient  time 
to  give  notice  of  trial,)  the  court  will  order  the  defendant,  if  he  will 
not  abide  by  his  plea,  to  plead  another  instantly,  provided  always 
that  the  time  allowed  by  the  common  rule  to  plead  be  expired' :  And 
the  practice  is  the  same,  with  regard  to  frivolous  demurrers"'.  The 
motion  for  these  purposes  is  a  motion  of  course,  requiring  only  coun- 
sel's signature.  But  where  the  defendant  is  under  terms  of  pleading 
issuably,  he  is  bound  to  abide  by  his  plea  ;  and  cannot  afterwards 
strike  out  a  special  plea  or  demurrer,  when  the  book  is  made  up,  and 
return  it  with  the  general  issue.  After  a  rule  for  the  defendant  to 
abide  by  his  plea,  the  plaintiff  cannot  sign  judgment  as  for  want  of  a 
plea,  without  an  application  to  the  court ;  although  such  a  rule  will 
not  prevent  the  court  from  allowing  the  plaintiff  to  sign  judgments 

•  2  Chit.  R€p,  400.  li  2  salk.  515.  R.  T.  5  &  6  Geo.  II.  {6 J. 

b  Barnes,  337.  Cas.  Pr.  C  P.  135.    S.  C.  K.  B.  1  Wils.  29. 

c  Barnes,  346.  2  Wils.  204.  254.  i  2  Bur.  781. 

d  Barnes,  289.  362.  "  Append.  Chap.  XXVIII.  §  10. 

«  Id.  362.  1  2  Salk.  515.  R.  T.  5  &  6  Geo.  II.  fdj. 

(  Cas.  Pr.  C.  P.  141.  Barnes,  155.  S.  C.  «"  Id.  ibid. 

E  2  Wils.  253.    and  see  Barnes,  338.  1  n  jf/)^/^g  „_  Givens,  T.  57  Geo.  III.  K.  B. 

Biac.  Rep.  35.  2  Durnf.    &  East,  390.  but  "  1  Chit.  Rep.  565.  in  notis.  and  see  5 

see3Durnf.  &  Eabt,  124.  1  Bos.  &  Pul.  Maulc  &  bel.  518. 
228.  /Inlc,  477. 
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When  the  defendant,  in  the  King's  Bencli,  is  ruled  to  abide  by  his 
plea,  he  either  abides  by  it',  or  jileads  another  :  In  the  former  case, 
lie  may  afterwards  demur  to  the  ])laintifl["'H  replication  ;  in  tlie  latter, 
he  can  only  plead  the  general  issue'',  to  which,  however,  he  may  atld  a 
notice  of  set  ofT'= :  And,  whether  he  be  ruled  to  abide  by  his  plea  or 
not,  it  is  a  general  rule,  that  the  defendant  cannot  waive  a  special 
j)lea  or  special  demurrer,  but  in  order  to  plead  the  general  issue' ; 
though  leave  has  been  given  under  circumstances,  for  the  defendant 
to  add  a  plea  after  issue  joined,  and  even  after  two  terms  have 
elapsed  since  he  first  j)leaded''.  Tn  the  Common  Pleas,  the  defendant 
must  always  abide  by  his  ])lea,  after  the  plaintiff  has  replied  to  it ;  and 
therefore  where  the  j)laintiflr  moved  that  the  defendant  might  abide  by 
his  plea,  the  court  rejecled  the  motion  as  unnecessary'.  But  after  a 
special  plea  pleaded,  though  the  plaintiff  has  prepared  his  replication 
yet  the  defendant  in  that  court  may  the  same  term,  before  the  delivery 
or  filing  of  the  replication,  waive  his  special  plea,  and  plead  the  gene- 
ral issue,  without  paying  costs'^ :  And  where  the  defendant  pleads 
fairly,  and  there  has  been  no  delay'',  the  court  on  motion  will  at  any 
time  give  him  leave  to  withdraw  a  special  plea,  and  plead  the  general 
issue,  upon  payment  of  costs,  in  order  to  let  in  a  trial  upon  the  merits. 
But  where  a  defendant  has  already  pleaded  a  tender',  or  the  plaintiff 
has  been  delayed'',  the  court  will  not  grant  this  indulgence  ;  and  ia 
one  instance  it  was  denied,  where  the  defendant  had  pleaded  a  sham 
plea' :  but  in  a  sulisequent  case,  where  the  defendant's  attorney  not 
having  received  instructions  as  to  the  nature  of  the  defence  to  an 
action,  pleaded  a  sham  plea,  and  afterwards  swore  to  merits,  the 
court  allowed  such  plea  to  be  withdrawn  on  terms"\ 

»  2  Str.  1234.  8  Cas.  Pr.  C.  P.  155. 

b  1  Durnf.  &.  East,  693.  ''  2  Wils.  391. 

c  Id.  0114.  in  nods.  '   Barnes,  330. 

"1  2  Sir.  960.  1  Wils.  29.  k  2  Wils.  392. 

e  1  Wils.  223.  1  fd.  369. 

f  Cooper  V.  Mansfield,  T.  31  Geo.  III.  C.           '"  7  Taunt.  273.  I  Moore,  28.  .S.  C. 
P.  Imp,  C.  P.  306.  Ante,  49  i.  (f). 


End  of  the  First  Volume. 
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